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PABT    V. 

PKAOTICE,  PEOCESS  AND  PLEADIFG. 

CHAPTER  I. 

JUSTICES    OF    THE    PEACE,    AND    JUSTICES'    COUETS. 

Section  1.  Election  and  term  of  office  of  justices  of  the  peace. 

The  Constitution  of  this  State  provides  that  "  the  electors  of  the 
several  towns  shall,  at  their  annual  town,  meeting,  and  in  such  manner 
as  the  legislature  may  direct,  elect  justices  of  the  peace,  whose  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy  occur- 
'ring  before  the  expiration  of  a  full  term,  they  shall  hold  for  the  residue 
of  the  unexpired  term.  Their  number  and  classification  may  be  regu- 
lated by  law.  *  *  *  Justices  of  the  peace  and  District  Court  jus- 
tices shall  be  elected  in  the  different  cities  of  this  State,  in  such  man- 
ner, and  with  such  powers,  and  for  such  terms  respectively,  as  shall  be 
prescribed  by  law."     Art.  6,  §  18. 

The  Revised  Statutes  provide  for  the  election  of  four  justices  of  the 
peace  in  each  town,  each  of  whom,  except  when  elected  to  fill  a  vacancy, 
or  on  the  erection  of  a  new  town,  is  entitled  to  hold  the  office  for  four 
years,  unless  sooner  removed.  1  E.  S.  95,  §§  1  and  35.  But  as  the 
Constitution  of  the  State  permits  the  number  of  justices  of  the  peace 
to  be  regulated  by  law,  the  legislature  have  from  time  to  time 
changed  the  number  in  certain  towns  and  cities  by  special  statutes,  or 
city  charters.  See  Laws  of  1848,  chap.  155  ;  Laws  of  1851,  chap.  40  ; 
Laws  of  1852,  chaps.  7  and  16 ;  Laws  of  1853,  chap.  3  ;  Laws  of 
1854,  chaps.  20,  31,  44,  94;  Laws  of  1856,  chap.  12;  Laws  of  1857, 
chaps.  130  and  665  ;  Laws  of  1880,  chaps.  255  and  256 ;  Laws  of 
1881,  chaps.  9,  65  and  575. 
Under  the  general  statutes  justices  of  the  peace  in  each  town  are 
,  divided  into  four  classes,  so  that  one  justice  of  the  peace  in  each  town 
is  annually  elected  at  the  time  that  the  supervisor  and  other  elective 
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town  officers  are  chosen,  to  hold  the  office  for  four  years,  commencing 
on  the  first  day  of  January  next  succeeding  his  election.  1  E.  S.  Ill, 
§  35  ;  Laws  of  1829,  chap.  356,  §§  1  and  3.  In  case  of  a  vacancy  or 
the  erection  of  a  new  town,  two  or  more  justices  may  be  balloted  for 
at  the  same  town  meeting  as  the  case  may  require. 

"Within  ten  days  after  each  town  meeting  the  clerk  of  the  meeting 
makes  and  files  with  the  clerk  of  his  county  a  certificate  of  the  result  of 
the  election,  and  this  certificate  is  made  by  statute  evidence  of  the  facts 
therein  certified.     Laws  of  1829,  chap.  356,  §  2. 

In  case  of  the  election  of  two  or  more  justices  of  the  peace  to  supply 
a  vacancy  or  vacancies  existing  at  the  time,  or  in  case  of  the  election  of 
two  or  more  justices  in  any  new  town,  the  person  or  persons  so  elected 
may  enter  at  once  upon  the  duties  of  the  office  upon  taking  the  oath 
and  filing  the  requisite  bond.  Laws  of  1830,  chap.  290,  §  1.  When 
more  than  one  justice  is  elected  at  the  same  town  meeting  upon  the 
erection  of  a  new  town  the  class  to  which  each  justice  belongs,  and 
upon  which  the  length  of  his  term  depends,  is  determined  by  lot. 
Duplicate  certificates  of  the  result  of  the  drawing  are  then  made  by 
the  supervisor  and  town  clerk,  if  both  were  present,  or  by  the  one  in 
attendance,  if  the  other  was  not  present  at  the  drawing ;  and  these  cer- 
tificates are  filed,  one  with  the  town  clerk,  and  the  other  with  the 
county  clerk,  and  are  recorded  by  said  clerks  in  the  books  in  which  the 
canvasses  of  the  votes  have  been  recorded.  These  certificates  are  con- 
clusive evidence  of  the  respective  classes  to  which  the  persons  so 
elected  justices  belong.  1  E.  S.  Ill,  112,  §§  35-46.  See  Laws  of 
1829,  chap.  356,  §  3 ;  Laws  of  1830,  chap.  290,  §  2. 

Such,  in  brief,  is  the  mode  prescribed  by  statute  for  the  election  and 
classification  of  justices  of  the  peace,  and  the  statutory  evidence  of 
their  official  character  and  the  duration  of  their  terms. 

The  manner  in  which  the  office  of  justice  of  the  peace  may  be  for- 
feited or  declared  vacant,  and  the  manner  of  filling  the  vacancy  will  be 
noticed  hereafter. 

By  a  special  statute,  the  additional  justice  of  the  peace  of  the  town 
of  Allegany  in  the  county  of  Cattaraugus  enters  upon  the  duties  of  his 
office. on  the  first  day  of  March  next  after  his  election,  and  holds  his 
office  for  two  years.  Laws  of  1881,  chap.  65,  §  3.  There  may  be 
other  statutory  exceptions  to  the  general  rule. 

§  2.  Qualifications.  No  person  is  capable  of  holding  a  civil  office, 
who  at  the  time  of  his  election  or  appointment  was  not  twenty-one 
years  of  age  and  a  citizen  of  this  State.  1  E.  S.  116,  §  1.  A  justice 
of  the  peace  must  reside  in  the  town  for  which  he  was  chosen,  and 
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must  be  an  elector  of  the  town.  1  E.  S.  102,  §  12 ;  id.  343,  §  11. 
The  Code  of  Civil  Procedure  provided  that  no  person  could  hold  the 
office  of  the  justice  of  the  peace  for  the  sixth  judicial  district  of  the  city 
of  Brooklyn,  unless  he  had  been  regularly  admitted  to  practice  as  an 
attorney  and  counselor  at  law  in  the  courts  of  record  of  the  State.  Code 
of  Civil  Pro.,  §  3116  ;•  vol.  1,  p.  7Y.  But  the  city  has  since  been  divided 
into  three  judicial  districts,  and  any  person  is  qualified  and  eligible  for 
election  to  the  oflSce  of  justice  of  the  peace,  in  either  of  such  districts, 
who  is,  at  the  time  of  such  election,  a  resident  and  an  elector  in 
the  judicial  district  in  which  such  election  is  held.  ISTo  other  person 
is  eligible.  Laws  of  1880,  chap.  256,  §  5.  See  Laws  of  1881,  chap. 
141.  No  person  is  eligible  to  the  office  of  a  justice  of  the  justice's 
court  of  the  city  of  Troy  who  is  not  an  elector  of  said  city  and  who  is 
not  an  attorney  and  a  counselor  at  law,  duly  admitted  to  practice  in  the 
courts  of  record  of  this  State.  Laws  of  1880,  chap.  255,  §  2.  So  no 
person  is  eligible  to  the  office  of  justice  of  the  peace  of  the  city 
of  Albany,  unless  he  is  a  resident  elector  of  that  city  and  has  been  regu- 
larly admitted  to  practice  as  an  attorney  at  law,  in  the  Supreme  Court 
of  this  State,  at  least  three  years  previous  to  his  election.  Laws  of 
1881,  chap.  438,  §  3  ;  vol  1,  p.  180. 

The  Constitution  of  this  State  provides  that  "  no  person  shall  hold  the 
office  of  justice  or  judge  of  any  court  longer  than  until  and  including 
the  last  day  of  December  next  after  he  shall  be  seventy  years  of  age." 
Art.  6,  §  13.  But  this  does  not  apply  to  justices  of  the  peace. 
Dohring  v.  jPeople,  2  Sup.  Ct.  (T.  &  C.)  458  ;  S.  C.  affirmed,  59  N.  Y. 
374. 

§  3.  OflHcial  oatlis  and  bonds.  When  bond  required.  In  the 
year  1845  an  act  was  passed  requiring  justices  of  the  peace  to  give  an 
official  bond.  Laws  of  1845,  chap.  180,  §  34.  This  act  was  soon  after 
repealed ;  Laws  of  1846,  chap.  144,  §  4 ;  and  for  a  period  of  more  than 
thirty  years  a  justice  of  the  peace  was  not  required,  by  any  general 
statute,  to  give  a  bond  before  entering  upon  the  duties  of  his  office. 
But  in  the  year  1878,  an  act  was  passed  requiring  every  justice  of  the 
peace  elected  or  appointed  in  any  of  the  towns  or  cities  of  this  State, 
excepting  the  city  of  New  York  and  those  cities  in  which  the  giving  of 
the  bond  is  requij-ed  by  the  charter,  to  execute,  before  entering  upon 
the  duties  of  the  office,  an  instrument  in  writing,  with  two  sureties, 
conditioned  for  the  payment  on  demand  to  the  officer,  person  or  per- 
sons entitled  to  the  same,  all  moneys  received  by  the  justice  by  virtue 
of  his  office.     Laws  of  1878,  chap.  107,  §§  1  and  3 ;  id.,  chap.  367. 

A  justice  of  the  peace  already  in  office,  except  in  the  cities  above 
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mentioned,  was  also  required  to  execute  and  file  a  similar  bond  within 
sixty  days  after  written  notice  from  the  county  clerk  of  the  passage  of 
the  act. '  Laws  of  1878,  chap.  107,  §§  2,  3. 

This  act  was  so  generally  disregarded  by  the  justices,  that  the  legis- 
lature in  the  following  year  passed  another  act,  providing  that  justices  of 
the  peace  who  were  required  by  the  act  of  1878  to  execute  a  bond,  but 
had  omitted  to  do  so,  should  be  entitled  to  hold  their  offices  and  dis- 
charge the  duties  thereof  during  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  upon  executing  and  filing  the  proper 
bond  within  the  next  sixty  days  ;  and  that  all  their  official  acts  should 
be  as  valid  and  of  the  same  effect  as  though  they  had  executed  and 
filed  the  bond  within  the  time  stated  in  the  act  of  1878.  This  act, 
however,  did  not  affect  suits  pending  at  the  time  of  its  passage.  Laws 
of  1879,  chap.  201.  Similar  acts  have  been  subsequently  passed. 
See  Laws  of  1881,  chap.  19 ;  Laws  of  1882,  chap.  52. 

Approval  and  filing.  After  the  bond  has  been  executed  by  the 
justice  and  his  sureties  it  must  be  approved  by  the  supervisor  of 
the  town,  or  by  the  town  clerk  if  the  justice  is  also  the  supervisor,  or 
by  the  common  council  of  the  city  in  which  the  justice  resides.  Laws 
of  1878,  chap.  107,  as  amended  by  chap.  367,  Laws  of  1878,  and  chap. 
123,  Laws  of  1881.  The  person  to  whom  the  bond  is  presented  for  ap- 
proval, if  satisfied  with  its  form  and  amount  and  the  sufficiency  of  the 
sureties  therein,  should  indorse  upon  it  his  approval  and  return  it  to  the 
justice,  who  should  thereupon  file  it  in  the  office  of  the  clerk  of  the  city 
or  town  in  which  he  resides.  The  justice  should  then  obtain  from  the 
clerk  a  certificate  that  the  justice  has  filed  the  bond  required  by  statute, 
and  should  file  this  certificate  in  the  office  of  the  county  clerk  at  or 
before  the  time  of  presenting  himself  to  be  sworn  into  office.     lb. 

The  statute  requiring  a  bond  of  a  newly-elected  justice  of  the  peace 
merely  required  that  the  bond  should  be  filed  by  him  before  entering 
upon  the  duties  of  his  office.  The  Revised  Statutes,  however,  provided 
generally  that  "  whenever  any  officer  is  required  by  law  to  execute  any 
official  bond,  he  shall  cause  the  same  to  be  filed  in  the  proper  office 
within  the  time  herein  prescribed  for  filing  his  oath  of  office,  unless 
otherwise  provided  by  law."  1  K.  S.  120,  §  26.  The  statute  required  the 
oath  of  office  to  be  filed  within  fifteen  days  after  the  officer  had  re- 
ceived notice  of  his  election  or  appointment,  or  within  fifteen  days 
after  the  commencement  of  his  term  of  office.  Id.,  §  21.  Both  statutes 
are  in  force,  and  no  difficulty  can  be  experienced  in  complying  with  the 
requirements  of  either. 
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Effect  of  the  bond.  The  Revised  Statutes  provide  that  every  bond 
executed  by  any  officer  pursuant  to  law,  for  the  faithful  discharge  of 
the  duties  of  his  office,  shall  be  deemed  to  be  in  force  and  obligatory 
upon  the  principal  and  his  sureties  therein  so  long  as  such  officer  shall 
continue  to  discharge  the  duties  of  his  office  and  until  his  successor 
shall  be  appointed  and  duly  qualified.  But  the  sureties  in  any  such 
bond  shall  be  exonerated  from  all  liability  by  reason  thereof,  for  all 
acts  or  omissions  of  their  principal  after  he  shall  have  duly  renewed 
any  official  bond  pursuant  to  law.     1  E.  S.  121,  §§  29,  30. 

The  obligation  entered  into  by  the  justice  and  his  sureties  is  that  he 
shall  pay  over  on  demand  to  the  officer,  person  or  persons  entitled  to 
the  same,  all  moneys  received  by  him  in  virtue  of  his  office.  This 
does  not  cover  moneys  which  may  come  into  his^  hands  by  a  trespass. 
And  if  a  jiistice  fails  to  pay  on  demand  the  proceeds  of  a  sale  under 
execution  issued  upon  a  void  judgment,  his  sureties  will  not  be  liable, 
as  such  moneys  come  into  his  hands  by  a  trespass  and  not  by  virtue  of 
his  office.  Barnes  v.  Whitaker,  45  Wis.  204.  So  if  he  collects  money  as  a 
mere  agent,  without  suit,  his  sureties  will  not  be  liable  by  reason  of  his 
failure  to  pay  it  over  on  demand.  Commonwealth  v.  Kendig,  2  Barr, 
448.  See  McCormick  v.  Thompson,  10  Neb.  484.  But  if  a  justice, 
in  his  official  capacity,  receives  a  demand  for  collection,  and  after 
collecting  it,  appropriates  the  proceeds  to  his  own  use,  his  sureties  will 
be  liable  on  their  bond.  Widener  v.  State,  45  Ind.  244 ;  JBessenger  v. 
Dickerson,  20  Iowa,  260  ;  Latham  v.  Brown,  16  id.  118. 

In  all  cases  it  must  be  made  to  appear  that  there  has  been  a  demand 
and  refusal  to  pay,  or  some  omission  of  official  duty  before  an  action 
can  be  maintained  against  the  sureties  on  the  official  bond  of  the  justice. 
Price  V.  Farrar,  5  111.  App.  536. 

Official  oath.  Every  justice  of  the  peace,  before  entering  upon  the 
duties  of  his  office,  is  required  to  take  the  following  oath  or  affirmation  : 
"  I  do  solemnly  swear"  or  "  affirm,"  as  the  case  may  be,  "that  I  will 
support  the  Constitution  of  the  United  States,  and  the  Constitution  of 
the  State  of  New  York,  and  that  I  will  faithfully  discharge  the  duties 
of  the  office  of  justice  of  the  peace  according  to  the  best  of  my 
ability."  1  E.  S.  119,  §  20.  This  oath  must  be  taken  before  the  county 
clerk,  and  subscribed  and  deposited  in  the  office  of  the  county  clerk 
within  fifteen  days  after  the  justice  has  received  notice  of  his  election 
or  appointment,  or  within  fifteen  days  after  the  commencement  of  his 
term  of  office.  Id.,  §§  21,  23,  24.  Before  taking  the  oath  the  justice 
must  file  with  the  clerk  a  certificate  showing  that  he  has  filed  the  bond 
required  by  the  act  of  1878.     See  Laws  of  1881,  chap.  123.     And  no 
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justice  of  the  peace  can  properly  be  Bworn  into  office  until  he  has  filed 
such  certificate.  Id.  The  cleric  is  not  entitled  to  any  fee  for  admin- 
istering the  oath  of  office  to  any  town  officer.  Code  of  Civil  Pro., 
§  3289. 

Effect  of  want  of  official  oath  or  bond.  The  Eevised  Statutes 
provide  that  if  any  person  shall  execute  any  of  the  duties  or  functions 
of  any  office  without  having  taken  and  subscribed  the  oath  of  office 
required  by  law,  or  without  having  executed  and  filed  in  the  proper 
office  any  bond  required  by  law,  he  shall  forfeit  the  office  to  which  he 
may  have  been  elected  or  appointed,  and  shall  be  deemed  guilty  of  a 
misdemeanor,  punishable  by  fine  or  imprisonment.     1  K.  S.  121,  §  31. 

Under  this  statute  it  is  clear  that  a  failure  to  file  the  bond  or  take 
the  oath  of  office  is  a  cause  of  forfeiture.  The  office  in  that  case  does 
not  become  ipso  facto  vacant,  but  there  must  be  a  direct  judicial  or 
other  authorized  proceeding  on  the  part  of  the  proper  authority  to 
enforce  the  forfeiture.  Foot  v.  Stiles,  57  N.  T.  399  ;  Oronin  v.  Oundy, 
16  Hun,  520  ;  Hall  v.  Luther,  13  Wend.  491 ;  Hamlin  v.  Dingmam,, 
5  Lans.  61 ;  Mayor  of  New  York  v.  Tucker,  1  Daly,  107  ;  People  v. 
Hopson,  1  Denio,  574 ;  Weeks  v.  Ellis,  2  Barb.  320.  And  see  Sprawl 
V.  Lawrence,  33  Ala.  674-689 ;  State  v.  Toomer,  7  Eich.  216 ;  Katt- 
man  v.  Ayer,  3  Strobh.  92  ;  Crawford  v.  Howard,  9  Ga.  316  ;  Snyder 
V.  Schram,  59  How.  404.  A  justice  of  the  peace  who  has  been  duly 
elected,  and  who  has  entered  upon  the  discharge  of  his  duties  without 
having  first  taken  the  oath  prescribed  by  law,  is  rightfully  in  office, 
and  the  failure  to  take  the  oath  does  not  go  to  his  jurisdiction.  He  is 
not  in  terms  prohibited  from  holding  the  office  before  taking  the  oath, 
but  is  required  to  take  the  oath  before  entering  on  the  duties  of  his 
office,  and  the  consequences  of  his  omission  to  do  so  are  declared  to  be 
a  forfeiture.  He  is  a  rightful  officer  'holding  by  a  defeasible  title  ; 
and  his  acts  are  in  all  respects  lawful  until  the  statute  interferes  by  a 
proceeding  in  the  nature  of  a  quo  warranto.  See  Foot  v.  Stiles,  57 
N.  T.  399.  His  acts  are  as  binding  between  the  parties  to  an  action 
and  as  to  third  persons  as  though  he  were  an  officer  de  jure.  Green- 
leaf  y.  Low,  4  Denio,  168;  Weeks  v.  Ellis,  2  Barb.  320.  And  this 
is  the  rule  even  as  to  ministerial  officers,  for  it  will  be  no  defense  to 
an  indictment  for  an  assault  upon  a  constable  in  the  discharge  of  his 
duties  that  he  did  not  take  the  oath  of  office.  People  v.  Hopson,  1 
Denio,  574.  And  see  Bentley  v.  Phelps,  27  Barb.  524.  It  is  un- 
doubtedly true  that  if  a  person  comes  into  court  and  seeks  to  recover 
money  or  property  by  virtue  of  his  office,  he  cannot  recover  if  he  is  a 
mere  officer  de  facto  in  the  true  sense  of  that  term.     He  must  show  an 
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unquestionable  right,  and  be  an  officer  de  jure,  Having  a  right  to  act. 
People  V.  JSfostrand,  46  JST.  Y.  375.  The  acts  of  a  mere  officer  de  facto 
are  only  valid  as  to  the  public,  and  as  to  third  persons,  and  cannot  be 
sustained  as  to  himself.  But  if  a  justice  has  taken  the  oath  of  office,  but 
has  failed  to  file  the  proper  bond,  he  is  not  a  mere  officer  de  facto  ; 
and  until  the  State  enforces  the  forfeiture,  he  has  the  same  rights  and 
is  subject  to  the  same  responsibilities  as  if  he  had  given  the  statutory 
bond.     See  Foot  v.  Stiles,  57  JST.  T.  399. 

The  effect  of  a  failure  to  file  a  statutory  bond  or  to  take  the  statutory 
oath  of  office  prior  to  the  2d  day  of  March,  1881,  has  been  conclusively 
settled  by  statute,  except  so  far  as  suits  or  proceedings  there  pending 
might  be  afEected  thereby.  In  that  year  the  legislature  declared  that 
"  the  official  acts  of  every  justice  of  the  peace  heretofore  done  and  per- 
formed, duly  elected  or  appointed  to  the  office,  so  far  as  such  official 
acts  may  be  afiected,  impaired,  or  questioned  by  reason  of  the  failure 
of  the  justice  to  take  and  subscribe  the  official  oath,  or  to  give^au 
official  bond  as  required  by  law,  are  hereby  legalized,  ratified  and  con- 
firmed, and  any  justice  of  the  peace,  heretofore  elected  or  appointed  to 
the  office,  who  has  neglected  to  file  an  official  bond  within  the  time 
prescribed  by  law,  may  file  such  bond  within  twenty  days  from  and 
after  the  passage  of  this  act,  and  the  same  shall  have  all  the  force  and 
effect  and  vahdity  as  if  said  bond  had  been  filed  within  the  time 
required  by  law."  Laws  of  1881,  chap.  19,  §  1.  See,  also.  Laws  of 
1882,  chap.  52 ;  Laws  of  1879,  chaps.  201,  360  ;  Laws  of  1880,  chaps. 
221,  341. 

§  4.  "Vacancies,  how  created  and  filled.  The  Eevised  Statutes 
declare  that  every  office  shall  become  vacant  on  the  happening  of  either 
of  the  following  events  before  the  expiration  of  the  term  of  such  office  : 
1.  The  death  of  the  incumbent;  i!.  His  resignation;  3.  His  removal 
from  office ;  4.  His  ceasing  to  be  an  inhabitant  of  the  State,  or  if  the 
office  is  local,  of  the  district,  county,  town  or  city  for  which  he  shall 
have  been  chosen  or  appointed,  or  within  which  the  duties  of  his  office 
are  required  to  be  discharged ;  5.  His  conviction  of  an  infamous  crime, 
or  of  any  offense  involving  a  violation  of  his  oath  of  office  ;  6.  His  re- 
fusal or  neglect  to  take  the  oath  of  office  within  the  time  required  by 
law ;  or  to  give  or  renew  any  bond  within  the  time  prescribed  by 
law ;  7.  The  decision  of  a  competent  tribunal  declaring  void  his  elec- 
tion or  appointment.  1  E.  S.  122,  §  34.  The  governor  may  also  de- 
clare vacant  the  office  of  every  officer  required  by  law  to  execute  an 
official  bond,  whenever  a  judgment  shall  be  obtained  against  such  officer 
for  a  breach  of  the  condition  of  such  bond.  Id.,  §  40. 
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A  justice  of  the  peace  may  resign  his  office  by  tendering  his  written 
resignation  to  the  supervisor  of  the  town.  1  K.  S.  121,  §  33.  The  mo- 
ment the  resignation  is  received  by  the  supervisor,  the  office  of  the 
justice  becomes  vacant  without  any  formal  acceptance.  See  Olmsted  v. 
Dennis,  77  N.  Y.  378  ;  Oilhert  v.  Luce,  11  Barb.  91. 

Justices  of  the  peace  may  be  removed,  after  due  notice,  and  an  op- 
portunity of  being  heard,  by  the  Supreme  Court  at  General  Term,  for 
causes  to  be  assigned  in  the  order  of  removal.  Const.,  art.  6,  §  18 ; 
Laws  of  1847,  chap.  280,  §  25  ;  Laws  of    1880,  chap.  354. 

Under  the  Code  of  Civil  Procedure,  a  justice  of  the  peace  is  guilty 
of  a  misdemeanor  who  (1)  issues  and  delivers  to  an  officer  to  be  exe- 
cuted any  mandate  not  signed  by  him,  or  not  entirely  filled  up,  but  in 
which  he  has  left  a  blank,  either  in  the  date  or  otherwise,  except  for 
the  names  of  witnesses  in  a  subpoena  ;  or  (2)  who  is  directly  or  indi- 
rectly interested  in  buying  a  note  or  other  demand  or  cause  of  action 
for  the  purpose  of  bringing  an  action  or  instituting  a  special  proceeding 
before  a  justice  founded  thereupon;  or  (3)  who  either  before  or  after 
an  action  or  special  proceeding  is  commenced,  lends  or  advances  or 
agrees  to  lend  or  advance,  or  procures  to  be  lent  or  advanced,  any 
money  or  other  valuable  thing  to  any  person  in  consideration  of  or  as 
a  reward  for,  or  an  inducement  to  the  placing  or  having  placed  in  his 
hands  a  debt  or  other  demand  or  cause  of  action  for  prosecution  or 
collection ;  or  (4)  who  neglects  or  refuses,  within  a  reasonable  time  after 
demand  to  pay  any  money  collected  by  him  in  his  official  capacity,  to 
the  person  entitled  thereto.  And  a  conviction  of  the  justice  for  the 
misdemeanor  operates  as  a  forfeiture  of  his  office.  See  vol.  1,  pp.  83, 
87,  §§  3135,  3137,  3138,  3153 ;  Penal  Code,  §§  138,  141. 

Whenever  a  vacancy  occurs  in  the  office  of  justice  of  the  peace  of 
any  town  in  this  State,  the  supervisor,  town  clerk  and  remaining  jus- 
tices of  the  peace,  or  a  majority  of  such  officers,  may  by  a  warrant 
Tinder  their  hands  and  seals  appoint  a  suitable  person  to  fill  the  va- 
cancy. The  person  so  appointed  holds  the  office  until  the  next  regular 
annual  town  meeting  in  the  town,  unless  he  was  appointed  to  fill  the ' 
vacancy  of  an  officer  whose  term  of  office  would  have  expired  on  the 
thirty-first  day  of  December  next  succeeding  his  appointment,  in  which 
case  his  term  of  office  expires  on  the  thirty-first  day  of  -December  suc- 
ceeding his  appointment.  The  appointee  may  at  once  qualify  and  enter 
upon  the  discharge  of  the  duties  of  his  office.  Laws  of  1859,  chap.  476 ; 
Laws  of  1875,  chap.  166.  The  warrant  must  be  filed  in  the  office  of  the 
town  clerk,  and  a  copy  must  also  be  filed  in  the  office  of  the  county 
clerk,  before  the  justice  is  authorized  to  act.  lb.     The  justice  must 
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also  file  his  bond,  with  the  town  clerk,  file  a  certificate  of  that  fact 
with  the  county  clerk,  and  take  the  oath  of  office.     See  ante,  3. 

For  the  statutes  governing  the  election  of  justices  of  the  peace  to 
fill  vacancies,  see  Laws  of  1830,  chap.  290  ;  Laws  of  1833,  chap.  270. 

§  5.  Courts  of  justices  of  the  peace.  How  and  where  held.  The 
justices'  court  of  the  city  of  Albany  is  a  court  of  record.  Code  of 
Civil  Fro.,  §  2.  But  courts  of  justices  of  the  peace  in  each  town  and 
in  certain  cities  and  villages ;  the  District  Courts  in  the  city  of  New 
York ;  the  justices'  court  of  the  city  of  Troy ;  the  municipal  court  of 
the  city  of  Rochester  ;  and  certain  other  inferior  courts  are  not  courts 
of  record.  Id.  §  3  ;  Laws  of  1882,  chap.  410,  §  1279. 

A  justice  of  the  peace  is  prohibited  from  holding  court  for  the  trial 
of  any  civil  cause  in  any  town  other  than  that  in  which  he  resides 
except  in  cases  otherwise  provided  for  by  law.  1  R.  S.  102,  §  12. 
But  he  must  hold  within  his  town  or  city  a  court  for  the  trial  of  any 
action  or  special  proceeding,  of  which  he  has  jurisdiction,  which  is 
brought  before  him,  unless  he  is  a  member  of  the  senate  or  assembly, 
in  which  case  he  may  decline  to  act.  Vol.  1,  p.  3.  He  must  hear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that  purpose, 
where  special  provisions  not  otherwise  made  by  law,  the  court  is  vested 
with  all  the  necessary  powers  of  the  Supreme  Court.  lb.  The  sittings 
of  his  court  must  be  public,  and  every  citizen  must  be  allowed  to  attend 
the  same  freely.  Vol.  1,  p.  104,  §  5.  In  case  his  official  proceedings  are 
interrupted  by  noise,  breach  of  the  peace,  or  other  disturbance  created 
by  those  in  attendance  he  has  an  ample  remedy  by  way  of  commit- 
ment for  contempt.  Vol.  1,  p.  4,  §  2870. 

Courts  of  justices  of  the  peace  for  the  trial  of  civil  actions  are  held 
by  a  single  justice  except  in  one  instance.  "Where  an  action  is  brought 
Ijefore  him  under  the  "  civil  damage  act "  and  the  damages  claimed 
exceed  $200  but  do  not  exceed  $500,  the  justice  must  associate  with  him 
any  other  two  justices  of  the  peace  of  the  same  county,  and  the  court 
so  constituted  will  have  jurisdiction  to  try  and  determine  the  action. 
Laws  of  1873,  chap.  646.  ' 

When  held.  No  court  can  be  opened  or  transact  any  civil  business 
on  Sunday,  except  to  receive  a  verdict  or  discharge  a  jury.  Vol.  1,  p.  105. 
Nor  can  any  court  be  opened  to  transact  any  business  in  any  city  or 
town  on  any  day  an  election,  other  than  for  militia  officers,  is  held 
therein,  unless  it  is  for  the  purpose  of  receiving  a  verdict  or  discharg- 
ing a  jury.  Laws  of  1842,  chap.  130,  §  5 ;  Laws  of  1847,  chap.  240, 
§  2;  Laws  of  1878,  chap.  354. 
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Clerks,  stenographers,  etc.  In  the  city  of  Brookljm,  tlie  justices 
of  the  peace  and  police  justices  have  each  sole  power  to  appoint  a  clerk 
of  their  respective  coiirts ;  also  to  appoint  such  other  clerks,  assistants, 
stenographers  and  interpreters  as  the  common  council  may  authorize. 
All  such  appointees  serve  during  the  pleasure  of  the  justices.  Laws  of 
1880,  chap.  256,  §  14.  The  powers  and  duties  of  these  clerks  are  de- 
fined by  the  Code,  and  are  hmited  chiefly  to  the  performance  of  minis- 
terial acts  and  clerical  duties  which  would  otherwise  be  performed  by 
the  justice.  See  vol.  1,  p.  78. 

Constables.  In  th%  city  of  Brooklyn  the  common  council  is  au- 
thorized to  designate  one  or  more  policemen  or  constables  to  attend 
each  of  the  justices'  courts  of  that  city.  Vol.  1,  p.  80.  The  common  coun- 
cil is  also  authorized  to  fix  and  define  the  duties  of  such  ofiicers  in  and 
about  those  courts,  and  to  allow  them  such  compensation  in  lieu  of  all 
fees  and  perquisites  as  it  deems  proper.  lb. 

Ordinarily,  a  constable  is  not  an  "  attendant "  upon  courts  held  by 
justices  of  the  peace,  and  there  is  no  provision  of  law  requiring  him 
to  be  present  at  the  sittings  of  those  courts.  When  a  mandate  issued 
by  a  justice  of  the  peace  is  directed  and  delivered  to  him,  he  must  exe- 
cute it. in  person  according  to  its  tenor,  and  cannot  act  by  deputy.  If 
he  finds  or  has  reason  to  apprehend  that  resistance  will  be  made  to  the 
execution  of  the  mandate,  he  may  require  the  sherifE  to  execute  it. 
Yol.  1,  p.  88.  For  such  services  as  he  may  perform  in  an  action  or 
special  proceeding  he  is  entitled  to  a  statutory  fee.  He  cannot  ask  or 
receive  any  money  or  other  valuable  thing  as  a  consideration,  reward 
or  inducement  for  omitting  to  perform  any  of  the  duties  of  his  office ; 
nor  can  he  ask  or  receive  any  money  or  valuable  thing  other  than  the 
fees  expressly  allowed  him  by  law,  for  executing  any  duty  pertaining 
to  his  office.  He  cannot  be  directly  or  indirectly  interested  in  buying 
demands  for  the  purpose  of  bringing  suit  thereon  before  a  justice ;  nor 
can  he  offer  any  pecuniary  inducement  to  any  person  to  place  a  debt, 
demand  or  other  cause  of  action  in  his  hands  for  prosecution  or  collec- 
tion. See  vol.  1,  p.  83.  If  he  does  any  of  these  prohibited  acts  he  is 
guilty  of  a  misdemeanor,  and  may  be  punished  accordingly.  A  con- 
viction wiU  operate  also  as  a  forfeiture  of  his  office.  lb. 

The  powers,  duties  and  liabilities  of  these  officers  in  the  execution 
of  the  mandates  of  the  justice  will  be  considered  hereafter.  And  see 
vd.  2,  pp.  430,  438,  546. 

Attorneys.  In  courts  of  record  an  attorney  at  law  is  an  officer  of 
the  court,  vested  with  certain  powers  and  duties  and  subject  to  certain 
liabilities  clearly  defined  by  the  statute  and  the  common  law.     But  in 
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justices'  courts  there  are  no  attorneys  at  law.  All  persons  who  appear 
there  for  parties  are  mere  agents  or  attorneys  ia  fact.  8perry  v.  Mey- 
nolds,  65  N.  Y.  179.  In  a  court  of  record,  the  appearance  of  an  at- 
torney at  law  is  evidence  of  his  authority,  while  in  a  justice's  court 
his  appearance  is  governed  by  the  general  law  of  agency.  lb.  In  a 
court  of  record  an  attorney  at  law  has  a  lien  for  his  services  upon  a 
judgment  recovered  in  favor  of  his  cKent.  Code  of  Civil  Pro.,,  §  66. 
In  a  justice's  court  he  has  not.  Head  v.  Joselyn,  1  Sheld.  60. 

In  the  city  and  county  of  New  Tork  and  the  county  of  Kings  a 
person  who  is  not  an  attorney  or  counselor  at  law  is  prohibited  from 
making  it  a  business  to  practice  as  an  attorney  in  a  court  in  either 
county ;  and  a  justice  of  the  peace  in  those  counties  who  knowingly 
permits  a  person  to  practice  in  his  court  who  has  not  been  regularly 
admitted  to  practice  in  the  courts  of  record  of  the  State  is  guilty  of  a 
misdemeanor  and  liable  to  a  fine  or  imprisonment,  or  both.  But  this 
does  not  prohibit  a  party  to  a  cause  from  appearing  therein  in  person. 
See  Code  Civil  Pro.,  §§  63,  64. 

There  are  certain  persons  or  classes  of  persons  prohibited  by  statute 
from  acting  or  practicing  as  attorneys  and  counselors  in  any  court,  and 
others  who  are  likewise  prohibited  from  acting  or  practicing  as  attor- 
neys and  counselors  in  certain  courts  upon  certain  contingencies.  See 
vol.  1,  p.  9,  note.  But  as  all  persons  appearing  and  acting  for  others  in 
a  justice's  court,  appear  and  act  as  attorneys  in  fact,  or  mere  agents,  it 
may  well  be  doubted  whether  they  can  be  deemed  to  be  acting  or  prac- 
ticing as  attorneys  or  counselors  within  the  meaning  of  the  statute. 


CHAPTER  II. 

JUKISDICTION  AND  GENERAL  POWERS  OF  JUSTICES  OF 

THE  PEACE. 

Section  1.  Nature  and  source  of  the  jurisdiction  of  a  justice. 

The  first  and  most  important  question  wMch  arises  when  a  justice  is 
called  upon  to  act  in  the  discharge  of  his  official  duties  is  whether  he 
has  jurisdiction  of  the  matter  before  him.  This  he  should  determine 
at  the  earliest  possible  moment,  and  even  in  making  his  decision  he 
will  be  exercising  jurisdiction  to  a  limited  extent.  A  court  having  the 
parties  to  an  action  before  it  must  necessarily  obtain  jurisdiction  so  far 
as  to  decide  whether  it  can  entertain  the  suit  or  proceeding ;  that  is, 
whether  it  has  jurisdiction  of  the  action.  Its  decision  of  that  ques- 
tion, whether  made  in  the  form  of  an  order  or  of  a  judgment,  is  a  judi- 
cial act,  the  determination  of  a  question  between  the  parties,  and  is 
necessarily  an  exercise  of  jurisdiction.  King  v.  Poole,  36  Barb.  242. 
And  whenever  a  justice  takes  cognizance  of  an  action  and  proceeds  in 
it,  he  in  effect  decides  that  he  has  jurisdiction,  although  that  decision  is 
not  announced  in  terms.  Clary  v.  Hoaglam,d,  6  Cal.  685. 

To  determine  intelligently  this  question  of  jurisdiction  it  is  essential 
to  fully  understand  the  meaning  of  the  term,  the  source  from  which 
the  jurisdiction  of  the  justice  is  derived,  upon  what  it  depends,  and 
the  nature  of  the  power  conferred. 

Definition.  The  term  "  jurisdiction  has  been  variously  defined,  but 
not  always  with  that  accuracy  and  comprehensiveness  which  is  essential 
to  a  definition.  The  term  is  appHed  in  so  many  very  different  ways 
that  it  is  difficult  to  give  any  single  definition  which  will  be  entirely 
accurate  in  every  case. 

Jurisdiction  is  that  power  or  authority  which  the  law  has  conferred 
upon  courts,  judges,  or  justices  of  the  peace,  over  the  persons  or  the  pro- 
perty of  parties,  and  over  the  subject-matter  of  actions  or  proceedings,  to 
take  cognizance  of,  to  hear,  try  and  determine  the  matters  in  contro- 
versy between  the  parties,  and  to  carry  that  determination  into  effect. 
See  People  v.  Sturtevant,  9  N.  T.  263,  267.  "  Jurisdiction  is  the 
power  to  hear  and  determine  the  subject-matter  in  controversy  be- 
tween the  parties  to  a  suit ;  to  adjudicate  or  exercise  any  judicial  power 
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over  them."  Baldwin,  J.,  in  the  State  of  Rhode  Island  v.  State  of 
Massachusetts,  12  Peters,  718.  The  term  has  reference  to  the  power 
to  act,  and  not  to  the  manner  in  which  that  power  shall  be  exercised. 
If  the  law  confers  power  to  render  a  judgment  or  decree,  then  the 
court  has  jurisdiction.  What  shall  be  adjudged  or  decreed  between 
the  parties,  and  which  has  the  right  of  the  case  is  a  mere  exercise  of 
jurisdiction  by  judicial  action,  and  is  a  matter  wholly  distinct  from  the 
power  to  render  the  judgment  or  decree.  lb.  ;  Fisher  v.  Hepburn,  48 
N.  T.  41,  53 ;  Buffalo  amd  State  Line  H.  M.  Co.  v.  Supervisors  of 
Erie,  48  id.  93,  98 ;  Hunt  v.  Hunt,  72  id.  217 ;  People  v.  Sturte- 
vant,  9  id.  263.  The  question  of  the  existence  of  jurisdiction  is  an 
abstract  inquiry  not  involving  the  existence  of  an  equity  to  be  enforced, 
nor  of  the  right  of  the  plaintiff  to  avail  himself  of  it  if  it  exists.  It 
precedes  these  questions  ;  and  a  decision  upholding  the  jurisdiction  of 
the  court  is  entirely  consistent  with  a  denial  of  any  equity  either  in  the 
plaintiff  or  in  any  one  else.  lb. 

It  is  sometimes  said  that  a  justice  had  no  jurisdiction  to  render  a 
particular  judgment  in  a  case  before  him,  when  the  idea  intended  to 
be  conveyed  by  the  words  used  is  that  the  justice  erred  in  the  exercise 
of  the  power  conferred  upon  him  by  law.  But  this  is  a  perversion  of 
terms.  When  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause ;  and  whether  its  decision  be  correct 
or  otherwise,  its  judgment  is  binding  in  every  other  court.  But  if  it 
act  without  authority,  its  judgments  are  nullities.  Elliott  v.  Piersol,  1 
Peters,  328,  340 ;  Wilcox  v.  Jackson,  13  id.  511 ;  Buffalo  and  State 
Line  R.  R.  Co.  v.  Supervisors  of  Erie,  48  N .  T.  93,  98 ;  Risley  v. 
Phenix  BamJc  of  New  York,  83  id.  318, 337.  If  a  court  is  authorized  by 
statute  to  entertain,  jurisdiction  in  a  particular  case  only,  and  it  under- 
takes to  exercise  the  power  and  jurisdiction  so  conferred  in  a  case  to 
which  the  statute  has  no  application,  it  acquires  no  jurisdiction,  and 
its  judgment  is  a  nullity,  and  will  be  so  treated  when  it  comes  in  ques- 
tion, either  directly  or  collaterally.  lb. ;  Thompson  v.  Whitman,  18 
Wall.  457 ;  Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  254. 

In  some  cases  considerable  confusion  has  been  occasioned  by  con- 
founding matters  conferring  jurisdiction  of  a  proceeding  and  matters 
affecting  only  the  regularity  of  the  proceedings.  The  term  "  want  of 
jurisdiction"  should  never  be  employed  to  express  the  want  of  control 
over  proceedings  in  a  cause  on  accoimt  of  some  irregularity.  See 
jyivemois  v.  I^avitt,  8  Abb,  59,  62.  As  an  example  of  the  im- 
proper use  of  the  term  "jurisdiction,"  it  is  frequently  said  that  where  a 
justice  has  adjourned  a  cause  the  second  time,  on  the  motion  of  the 
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plaintiff  and  against  the  objections  of  the  defendant,  that  the  action  is 
discontinued,  out  of  court,  or  that  the  justice  has  lost  his  jurisdiction 
of  the  action.  If  the  justice  originally  had  jurisdiction  of  the  subject- 
matter  and  of  the  person  of  the  defendant,  and  the  adjournment  is  im- 
proper, the  judgment  subsequently  rendered  may  be  erroneous  or  ir- 
regular, and  therefore  reversible  on  appeal,  but  it  is  not  void,  however 
erroneous  it  may  be.  Morton  v.  Auohmoody,  7  Wend.  200.  So,  if  a 
magistrate,  having  power  to  impose  a  fine  to  a  limited  amoimt,  imposes 
a  fine  glaringly  in  excess  of  that  which  he  is  authorized  to  inflict,  it  is 
sometimes  said  that  his  act  is  as  much  without  authority  or  jurisdiction 
as  would  have  been  a  sentence  that  the  party  should  be  hanged  or  im- 
prisoned in  the  State  prison.  But  this  is  a  confusion  of  ideas  and  prin- 
ciples essentially  and  fundamentally  different.  The  latter  sentence 
would  have  been  a  nullity  because  the  magistrate  had  no  power  or  au- 
thority to  inflict  any  punishment  of  that  kind  or  quality.  He  has  no 
such  power  conferred  upon  him  which  he  could  exercise  in  any  manner 
or  degree.  Biit  he  has  the  authority  to  inflict  a  fine,  and  erred  in  the 
exercise  of  it  in  measure  or  degree  only.  And  this  is  the  true  distinc- 
tion between  the  acts  of  an  inferior  magistrate  which  are  without  juris- 
diction and  void,  and  those  which  are  erroneous,  and  voidable  merely. 
In  the  former  case  the  magistrate  would  not  be  sheltered  and  protected 
by  the  shield  of  judicial  irresponsibility,  while  in  the  latter  case  he 
woiild.     Glarh  v.  Holdridge,  40  How.  320  ;  S.  C,  58  Barb.  61. 

Source  of  jurisdiction,  A  justice  of  the  peace  does  not  exercise 
a  common-law  jurisdiction  of  a  general  character;  but  it  is  a  limited 
statutory  authority.  He  has  such  jurisdiction  in  actions  and  special 
proceedings  as  is  specially  conferred  upon  him  by  statute,  and  no  other. 
Yol.  1,  p.  2,  §  2861. 

In  all  matters  relating  to  the  acquirement  of  jurisdiction,  the  au- 
thority conferred  miist  be  strictly  pursued.  As  to  jurisdictional  mat- 
ters nothing  can  be  taken  by  implication.  Jones  v.  Reed,  1  Johns.  Cas. 
20.  And  in  every  preliminary  step  which  is  required  by  law  in  order 
to  acquire  jurisdiction  of  the  person  or  of  the  property  of  the  defendant 
there  must  be  the  strictest  compliance  with  the  statute,  or  jurisdiction 
will  not  be  obtained. 

While  a  justice  of  the  peace  cannot  acquire  jurisdiction  by  mere  im- 
plication, yet  in  respect  to  those  incidents  which  are  usually  annexed 
to  jurisdiction  and  necessary  to  its  exercise,  the  rule  is  that  the  grantof 
jurisdiction,  in  express  terms,  carries  with  it  all  the  legal  incidents  neces- 
sary to  a  legal  and  proper  exercise  of  the  authority.  Bobbins  v.  Gorham, 
25  N.  Y.  588,  594;  S.  C,  26  Barb.  586;    Voorhees  v.  Martin,  12  id. 
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508.  For  the  purpose  of  hearing,  trying  and  determining  an  action 
or  special  proceeding  of  which  he  has  jurisdiction,  the  statute  confers 
upon  him,  when  no  special  provision  is  otherwise  made  by  law,  all  the 
necessary  powers  of  the  Supreme  Court.  Yol.  1,  p.  3,  §  2668.  This  statute 
is  a  recognition  of  the  common-law  rule  that  the  grant  of  jurisdiction 
carries  with  it  a  grant  of  all  powers  necessary  to  the  proper  exercise  of 
snch  jurisdiction.  This  incidental  power  is  illustrated  by  the  case  of 
Connors  v.  Joyce,  3  Lans.  315.  This  was  an  action  of  replevin  under 
the  statute  of  1860.  That  statute  provided  that  if  the  property  re- 
plevied had  not  been  delivered  to  plaintiff,  or  if  the  defendant  by  his 
answer  claimed  a  return  of  the  property,  its  value  should  be  assessed 
and  also  the  damages  sustained  by  the  taking  or  detention,  and  that  the 
justice  should  render  judgment  accordingly.  But  the  statute  made  no 
provision  for  a  judgment,  where,  as  in  the  case  referred  to,  the  prop- 
erty had  not  been  delivered  to  the  plaintiff,  and  the  defendant  did  not 
claim  its  return.  It  was,  nevertheless,  held  that  the  legislature  'un- 
doubtedly intended  to  confer  upon  the  court  the  power  to  render  an 
appropriate  judgment  in  such  a  case,  as  otherwise  the  trial  would  be  a 
futile  proceeding ;  and  that  a  judgment  that  the  plaintiff  was  entitled 
to  the  possession  of  the  property  was  one  that  the  justice  had  power 
to  render  and  enforce. 

It  should  not  be  overlooked  that  the  statute  above  mentioned  con- 
ferred upon  the  justice  power  to  render  a  judgment  in  an  action  of  re- 
plevin, but  did  not,  in  express  terms,  confer  upon  him  the  power  to 
render  the  particular  judgment  which  was  rendered  in  the  case  cited. 

As  the  jurisdiction  of  a  justice  of  the  peace  is  limited  by  statute  so 
it  may  at  any  time  be  extended  by  statute.  The  legislature  has  un- 
doubted power  to  enlarge  the  jurisdiction  of  justices'  courts  either  as 
to  the  amount  involved,  or  as  to  the  nature  of  the  controversy.  See 
Knight  v.  Campbell,  62  Barb.  16 ;  Dawson  v.  Horan,  51  id.  459 ; 
PeopU  V.  Lane,  6  Abb.  (N.  S.)  105, 115;  S.  C,  55  Barb.  168. 

How  far  conferred  by  consent.  In  seeming  conflict  with  the  doc- 
trine that  a  justice  of  the  peace  has  no  jurisdiction  unless  it  is  ex- 
pressly conferred  by  statute,  it  is  frequently  stated  that  jurisdiction  in 
a  particular  matter  was  conferred  by  consent.  But  it  has  long  been 
settled  that  consent  can  never  confer  jurisdiction  of  the  siibject-matter 
of  an  action ;  and  that  not  even  the  most  direct  assent  by  the  parties 
can  confer  jurisdiction,  or  render  effectual  the  judgment  of  a  trib- 
unal in  a  matter  over  which  the  law  has  not  given  it  cognizance.  Dud- 
ley V.  Mayhew,  3  IST.  Y.  9 ;  Coffin  v.  Tracy,  3  Caines,  129 ;  Damis 
Y.  Pochard,'!  Peters,  276;  Burhy.  Ayres,19  Hun,  17,24;  DaJce 
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V.  Miller,  15  id.  356,  358 ;  McMahon  v.  Raukr,  47  N.  Y.  67 ;  An- 
sonia  Brass  and  Copper  Co.  v.  New  Lamp  Chirmiey  Co.,  64  Barb. 
435.  It  is  sometimes  said  that  consent  will  confer  jurisdiction  over 
the  person,  though  it  cannot  confer  jurisdiction  of  the  subject-matter 
of  the  action.  But  this  statement  is  not  entirely  accurate.  Jurisdic- 
tion of  courts  is  conferred  by  law,  and  in  no  case  by  the  consent  of 
parties.  When  jurisdiction  of  the  subject-matter  and  of  the  person 
is  required  as  a  prerequisite  to  judicial  action,  a  defendant  may  waive 
any  irregularities  in  the  mode  by  which  his  person  is  sought  to  be  sub- 
jected to  the  jurisdiction  of  the  court,  by  a  voluntary  ajppearance.  He 
may  dispense  with  the  service  of  a  summons  as  he  may  waive  any  other 
personal  privilege.  But  when  the  defendant  is  in  court  as  a  party,  the 
law  gives  jurisdiction  of  the  person  without  regard  to  wliether  his  ap- 
pearance was  voluntary  or  by  compulsion.  This  is  all  that  is  meant  by 
consent  giving  jurisdiction  of  the  person.  Burckle  v.  Eckhart,  3  N.  Y. 
132.  If  consent  alone  would  confer  jurisdiction  of  the  person,  then 
a  written  stipulation  entered  into  between  two  parties  reciting  the  ex- 
istence of  a  controversy  based  upon  a  certain  admitted  state  of  facts, 
and  authorizing  the  justice  to  render  judgment  thereou  without  issu- 
ing process  and  without  the  appearance  of  the  parties  before  him, 
would  give  the  justice  jurisdiction  to  proceed  to  render  a  judgment  as 
a  court.  But  whatever  might  be  the  effect  of  the  stipulation  as  a  sub- 
mission to  arbitration  it  would  hardly  be  claimed  that  the  justice  had 
jurisdiction  to  act  as  a  court.  Parties  may  arbitrate  their  claims,  but 
an  award  is  not  a  judgment. 

Where  exercised.  Every  judicial  authority  ought  to  be  exercised 
within  the  territorial  limits  of  the  officer's  jurisdiction.  And  this  is 
true  not  only  as  to  justices  of  the  peace,  but  as  to  higher  judicial  officers 
So  strictly  is  this  rule  enforced,  that  the  first  judge  of  the  Court  of 
Common  Pleas,  under  the  former  practice,  could  not  allow  an  appeal 
from  a  justice's  court,  where  the  allowance  was  made  at  Albany,  and 
the  judge  was  the  first  judge  of  the  Montgomery  Common  Pleas.  The 
Supreme  Court  said  :  "  The  judge  had  no  jurisdiction  to  allow  the  appeal, 
it  was  a  judicial  act  which  could  properly  be  performed  only  in  the 
coimty  for  which  he  was  appointed."  People,  ex  rel.  Newell,  v.  Mont. 
Com.  Pleas,  18  Wend.  649.  This  rule  is  to  be  most  carefully  ob- 
served by  justices  of  the  peace,  especially  since  it  has  been  held  in  one 
case,  that  a  justice  could  not  legally  try  a  cause  out  of  his  own  precinct, 
even  by  the  consent  of  the  parties.  Foster  v.  MoAdamts,  9  Tex.  542, 
See,  also.  Reed  v.  Warth,  2  Hilt.  281. 

The  City  Coiirt  of  Brooklyn  is  a  court  of  special  and  limited  juris- 
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diction,  and  therefore  a  referee  appointed  by  that  court  has  no  power 
to  try  the  cause  in  the  city  of  New  York,  as  that  is  situated  beyond 
the  territorial  limits  of  the  court.     Bonner  v.  MoPhail,  31  Barb.  107. 

The  statute  also  declares  the  same  rule  as  to  justices.  "  Justices  of 
the  peace  must  reside  in  the  town  for  which  they  were  chosen,  cmd  shall 
not  try  a  civil  cause  in  any  other  town,  except  in  cases  otherwise  pro- 
vided by  law."     1  R.  S.  383,  §  10,  5th  ed.     See  vol.  1,  p.  3,  §  2868. 

In  the  city  of  Brooklyn  a  justice  of  the  peace  is  required  to  hold 
court  within  the  judicial  district  from  which  he  was  elected,  except  that 
in  case  any  justice  is  absent  or  unable  to  hold  court,  any  other  justice 
of  the  peace  of  the  city  may,  upon  the  request  of  the  justice  or  his  clerk, 
hold  court  in  his  stead  pending  such  absence  or  disability.  Laws  of 
1881,*chap.  Ul. 

Territorial  extent.  The  word  "  jurisdiction  "  is  used  in  two  dis- 
tinct senses  both  by  the  courts  and  by  the  legislature.  It  primarily 
means  the  power  of  the  court  to  hear  and  determine  the  subject-matter 
of  the  controversy  between  the  parties  to  a  suit  or  proceeding,  and  to 
adjudicate  or  exercise  any  judicial  power  over  them.  See  ante,  12. 
It  is  also  used  in  a  secondary  sense  as  a  brief  expression  to  indicate  the 
territorial  boundaries  of  the  exercise  of  judicial  power ;  as,  for  exam- 
ple, when  it  is  said  that  an  offense  was  committed  without  the  jurisdic- 
tion of  the  court,  meaning  that  it  was  committed  at  a  place  beyond  the 
limits  of  the  process  of  the  court.  It  is  this  jurisdiction,  in  the  sec- 
ondary sense,  that  will  be  considered  here. 

There  has-been  considerable  discussion  as  to  whether  a  justice  of  the 
peace  holds  a  town  or  a  county  office.  Schroepel  v.  Taylor,  10  "Wend. 
196 ;  Qurnsey  v.  Lovell,  9  id.  319 ;  People  v.  Carter,  29  Barb.  208 ; 
People  V.  Keeler,  17  JST.  Y".  3'j;0;  Peojple  v.  Crawford,  7  Alb.  Law 
Jour.  204.  It  is  perhaps  unimportant  to  determine  the  question  in 
this  connection,  but  the  decided  weight  of  authority  is  in  favor  of  the 
theory  that  the  office  is  a  county  office. 

So  far  as  the  power  to  issue  and  enforce  obedience  to  process  is  con- 
cerned, it  may  be  laid  down  as  a  general  rule  that  the  territorial  limits 
of  a  justice's  jurisdiction  are  coextensive  with  the  county  in  which  he 
resides.  In  some  respects  they  are  stiU  wider.  He  may  send  his  sub- 
poena to  any  part  of  his  own  or  an  adjoining  county,  and  if  necessary, 
compel  obedience  thereto  by  warrant  of  attachment  and  the  arrest 
of  the  defaulting  witness  in  an  adjoining  county.  Vol.  1,  pp.  34,  35.  He 
may  send  his  commission  into  any  part  of  the  State,  or  without  the 
State  and  the  deposition  taken  under  his  commission  has  the  same 
value  as  evidence  as  one  taken  under  a  commission  issued  by  the  Su- 
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preme  Court.  Yol.  1,  p.  38.  In  an  action  brought  before  him  to  fore- 
close a  mechanic's  lien,  he  may  send  the  notice  which  takes  the  place 
of  the  summons  in  ordinary  actions,  to  any  part  of  the  State,  and,  in 
in  case  of  the  absence  of  the  party  to  be  served,  may  order  its  service 
upon  him  without  the  State  by  publication.  Laws  of  1873,  chap.  489, 
§§  8,  9.  But,  as  has  been  stated,  he  cannot  try  a  civil  cause  in  any  town 
other  than  that  for  which  he  was  elected,  except  in  a  case  otherwise 
provided  by  law ;  and  there  are  many  cases  in  which  a  justice  of  the 
peace  has  no  jarisdiction  of  a  cause  of  action  arising  in  another  town 
not  adjoining  his  own,  though  within  his  county. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city  where 
one  of  the  parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in 
the  same  county,  unless  the  case  falls  within  one  of  the  exceptions  of 
the  statute.    Yol.  1,  p.  3,  §  2869.  These  exceptions  are  four  in  number. 

1.  If  the  defendant  has  absconded  from  his  residence,  the  action 
may  be  brought  before  a  justice  of  the  town  or  city  where  the  defend- 
ant is  at  the  time  of  the  commencement  of  the  action. 

2.  If  the  plaintiff  is  not  a  resident  of  the  county,  or  if  there  are 
two  or  more  plaintiffs,  and  all  of  them  are  non-residents  of  the  county, 
the  action  may  be  brought  before  a  justice  of  the  town  or  city  in  which 
the  plaintiff,  or  either  of  the  plaintiffs,  or  his  attorney  is  at  the  time  of 
the  commencement  of  the  action. 

3.  If  the  defendant  is  a  non-resident  of  the  county,  the  action  may 
be  brought  before  a  justice  of  the  town  or  city  in  which  he  is  at  the 
time  of  the  commencement  of  the  action. 

4.  If  it  is  specially  prescribed  by  law  that  a  particular  action  may  be 
brought  before  a  justice  of  the  town,  city,  county  or  district  where  an 
offense  was  committed,  or  where  property  is  found,  then  the  action  may 
be  commenced  before  such  justice  without  regard  to  the  residence  of 
the  parties. 

A  non-resident  plaintiff  may  sue  any  where  in  the  county  of  the 
defendant's  residence.     Bird  v.  Crane,  26  Hun,  631. 

For  the  purpose  of  determining  the  town  or  city  in  which  an  action 
must  be  brought  when  the  defendant  is  a  corporation,  foreign  or  do- 
mestic, a  railroad  corporation,  or  a  corporation,  association,  partnership 
or  person  doing  business  in  this  State  as  an  express  company,  the  de- 
fendant is  deemed  a  resident  of  the  town  or  city  where  the  person  re- 
sides to  whom  a  copy  of  the  summons  is  delivered.  Id.  And  see  vol. 
1,  pp.  6, 1,  §§  2879-2881. 

The  statute  also  designates  the  justice  of  the  peace  before  whom  a 
civil  action  must  be  brought  in  the  city  of  Brooklyn.     Laws  of  1881, 


OF  JUSTICES  OF  THE  PEACE.  19 

Territorial  extent. 

chap.  141,  §  2 ;  Laws  of  1880,  §  6.  And  other  special  statutes  con- 
tain similar  provision  in  relation  to  the  jurisdiction  of  local  courts,  which 
need  not  be  specifically  pointed  out  in  this  work. 

An  action  to  foreclose  a  mechanic's  lien  may  be  commenced  in  a  jus- 
tice's court  of  the  town  or  city  in  which  the  premises  are  located. 
Laws  of  18Y3,  chap.  489,  §  8.  And  the  same  rule  applies  to  summary 
proceedings  to  recover  real  property.  Vol.  1,  p.  157.  In  case  the  prop- 
erty sought  to  be  recovered  is  located  in  a  city,  the  limitation  of  the 
jurisdiction  of  the  justice  may  not  extend  beyond  his  district,  or  the 
district  adjoining  it,  as  wiU  be  hereafter  noticed.  See  Code  Civil  Pro., 
§  2234 ;  Laws  of  1880,  chap.  256,  §  6  ;  Laws  of  1881,  chap.  141,  §  2. 

As  a  general  rule,  statutes  giving  a  penalty  declare  in  what  court  or 
before  what  officer  the  action  to  recover  the  penalty  may  be  brought. 
Thus,  the  statute  provides  that  an  action  to  recover  a  penalty  for  a  vio- 
lation of  the  act  regulating  the  size  of  apple,  pear  and  potato  barrels 
(Laws  of  1875,  chap.  573,  §  2),  or  for  the  violation  of  the  act  for  the 
protection  of  dairymen  and  dealers  in  milk  and  to  prevent  deception  in 
the  sale  of  milk  (Laws  of  1878,  chap.  220),  or  for  a  violation  of  the 
"  game  laws"  (Laws  of  1879,  chap.  534,  §  33),  may  be  brought  before 
any  justice  of  the  peace  in  the  county  where  the  offense  was  committed ; 
and  in  the  latter  case,  before  any  justice  of  an  adjoining  county  as 
well.  While  actions  by  overseers  of  the  poor,  or  other  officers,  to  re- 
cover a  penalty  for  the  malicious  or  wanton  injury  or  defacement  of 
monuments,  works  of  art,  buildings,  fences,  etc.,  may  be  brought  in 
the  court  of  any  justice  of  the  peace,  or  in  a  justice  or  District  Court 
of  any  citv.     Laws  of  1877,  chap.  451. 

It  is  a  general  rule  that  the  jurisdiction  of  a  local  court  must  be 
exercised  within  the  locality,  and  that  its  process  cannot  be  executed 
outside  of  it.  Therefore,  where  a  justice's  court  is  established  in  a  city, 
and  the  statute  creating  it  confers  upon  the  justices  "the  same  juris- 
diction in  said  city  that  justices  of  towns  have  by  law  in  respect  to 
the  towns  for  which  they  have  been  elected,"  and  declares  that  the 
justices  shall  be  deemed  justices  of  the  peace  of  the  county  in  which 
the  city  is  located,  a  justice  of  such  court  has  no  power  to  send  pro- 
cess into  an  adjoining  town  for  service,  and  will  acquire  no  jurisdiction 
by  the  service  of  a  summons  outside  the  limits  of  his  city.  Oeraty  v. 
Bdd,  78  N.  Y.  64. 

The  statute  lays  down  the  general  rule  that  an  action  must  be 
brought  before  a  justice  of  the  peace  of  the  town  or  city  where  one  of 
the  parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in  the  same 
county.     Two  towns  which  touch  at  their  corners  are  adjoining  towns, 
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within  tlie  meaning  of  the  statute.  Holmes  v.  Carley,  3.1  N.  Y.  289. 
See  hi  re  Ward,  52  id.  395.  If  a  justice  of  the  peace  renders  a 
judgment  in  an  action  brought  in  the  wrong  town,  the  judgment  may 
be  reversed  on  appeal.  Tiffany  v.  Gilbert,  i  Barb.  320 ;  WilUns  v. 
Wheeler,  8  Abb.  116 ;  lY  How.  93;  28  Barb.  669.  It  has  been  held 
that  such  a  judgment  is  entirely  void,  and  that  an  action  could  be  main- 
tained in  the  Supreme  Court  to  have  it  declared  void.  Cooper  v.  Ball, 
14  How.  295.  And  see  Beattie  v.  Larkin,  2  E.  D.  Smith,  244.  But  in 
the  case  of  Tiffany  v.  Gilbert,  4  Barb.  324,  it  is  said  by  the  Supreme 
Court :  "  The  jurisdiction  was  made  local  by  statute ;  not  in  such  a 
sense  as  to  render  the  judgment  coram  non  judice,  as  though  the  jus- 
tice had  entertained  jurisdiction  in  an  action  of  slander,  but  in  a  sense 
that  rendered  the  judgment  erroneous."  The  question  came  up  in  that 
case  on  an  appeal,  so  that  the  question  as  to  the  validity  of  the  judg- 
ment in  a  collateral  proceeding  was  not  in  question.  In  Foster  v. 
Hazen,  12  Barb.  54T,  the  action  was  for  an  assault,  etc.,  and  a  false  im- 
prisonment. The  defendant  set  out  in  his  answer  the  various  proceed- 
ings by  virtue  of  which  a  jii^tice  issued  a  warrant  on  which  the  plaint- 
iff was  arrested,  which  was  the  alleged  assault,  etc.  The  answer  did 
not  state  that  the  action  was  brought  before  a  justice  of  the  town 
wherein  either  of  the  parties  resided,  etc.  The  plaintiff  demurred  to 
the  answer  for  this  and  various  other  causes.  But  the  Supreme  Court 
held  the  answer  sufficient  in  that  respect,  and  cited  with  approbation 
the  language  of  the  Supreme  Court  in  Tiffany  v.  Gilbert,  as  already 
cited.  The  question  was  one  of  pleading ;  and  the  precise  point  de- 
cided was,  that  the  answer  sufficiently  set  forth  the  judgment  of  the 
justice  for  the  purposes  of  pleading ;  although  the  court  evidently  re- 
garded the  judgment  as  valid  in  this  collateral  action.  In  Barnes  v. 
Harris,  4  N.  T.  374,  the  action  was  brought  upon  a  justice's  judg. 
ment,  in  which  a  long  summons  had  been  issued,  but  the  complaint  in 
the  action  in  the  Supreme  Court  upon  the  judgment  did  not  show  the 
residence  of  the  defendant,  at  the  time  of  commencing  the  action. 
The  defendant  demurred  to  the  complaint,  assigning,  among  other 
causes,  that  the  complaint  did  not  even  show  that  the  defendant  was  a 
resident  of  the  county,  etc.  The  Cdurt  of  Appeals  held  the  complaint 
sufficient.  But  this  case  was  one  in  which  the  sufficiency  of  the  pleading 
was  in  question,  and  nothing  else  could  be  properly  decided.  The  judg- 
ment was  properly  pleaded,  because  it  was  not  necessary  in  the  plead- 
ings to  state  affirmatively  or  negatively  all  the  facts  which  might  relate 
to  jurisdiction.  But  the  question  whether  the  judgment  would  be 
void,  if  it  should  appear  on  the  trial  that  the  defendant  was  a  non- 
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resident  of  the  county,  did  not  arise  in  tlie  case.  In  Pollock  v.  Al- 
dnch,  lY  How.  109,  it  was  lield  tHat  a  justice  might  take  a  confession 
of  a  judgment  in  any  town  in  the  county  in  which  he  resided.  In 
that  case  the  confession  was  taken  in  a  town  in  which  the  justice  did 
not  reside,  but  was  not  entered  in  his  docket  until  his  return  home. 
In  such  a  case  it  may  perhaps  be  said  that  there  was  no  trial.  The 
statute  does  not  in  terms  prescribe  that  a  confession  of  judgment  shall 
be  made  in  any  particular  town,  and  the  reasons  which  induce  the  law- 
makers to  limit  the  territorial  jurisdiction  of  a  justice  in  the  trial  of 
causes  do  not  apply  in  the  case  of  a  confession  of  judgment.  Never- 
theless it  would  not  be  doing  violence  to  the  statute  to  construe  the  pro- 
ceeding under  our  present  practice  as  a  trial. 

As  to  amount.  A  justice  of  the  peace  must  keep  within  the  juris- 
diction conferred  upon  him  as  to  the  amount  involved  in  the  action  or 
special  proceeding  if  a  limit  as  to  amount  is  fixed  by  statute.  See 
Mattison  v.  Banous,  Hill  &  Denio  (Lalor's  Sup.),  321. 

In  some  cases  a  limit  as  to  the  amount  of  a  demand  of  which  a  jus- 
tice may  take  cognizance  has  been  fixed  by  statute,  and  in  others  no 
limit  has  been  prescribed.  A  justice  of  the  peace  may  take  cognizance 
of  an  action  upon  a  surety  bond  taken  by  any  justice  of  the  peace,  or 
of  an  action  upon  a  judgment  rendered  in  a  court  of  a  justice  of  the 
peace,  or  in  the  District  Court  of  the  city  of  New  York,  or  in  a  jus- 
tice's court  of  a  city,  being  a  court  not  of  record.  Yol.  1,  p.  2. 

The  statute  also  permits  the  plaintifiE,  in  an  action  against  a  person 
suffering  animals  to  stray  in  a  public  street  or  highway,  to  recover  the 
full  amount  of  the  penalties  given  by  the  statute,  although  the  amount 
exceeds  the  sum  for  which  a  justice  can  render  a  judgment  in  an  ordi- 
nary action.     Vol.  1,  p.  66,  §  3083. 

But  in  other  actions  a  justice  of  the  peace  has  no  jurisdiction  if  the 
amount  claimed  exceeds  $200.  See  vol.  1,  p.  2.  Ordinarily  the  amount 
claimed  in  an  action  in  justice's  court  cannot  be  determined  before  the 
complaint  is  filed.  But  where  a  provisional  remedy  accompanies  the 
summons,  the  amount  claimed  may  be  determined  from  the  plaintiff's 
affidavit,  upon  which  the  appHcation  for  the  order,  warrant  or  requisi- 
tion is  based.   ' 

In  an  action  of  replevin,  or,  as  it  is  termed  in  the  Code,  an  action  to 
recover  a  chattel,  the  jurisdiction  of  the  justice  as  to  amount  is  made 
to  depend  exclusively  upon  the  value  of  the  chattel  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  and  not  upon  the  actual  value 
of  the  chattel  as  stated  in  the  complaint  or  proven  upon  the  trial.  Yol. 
1,  p.  2,  §  2862 ;  Dennis  v.  Crittenden,  42  N.  T.  642.     When  a  requisi- 
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tion  to  replevy,  based  on  an  affidavit  stating  tlie  actual  value  of  the 
property,  issues  with  the  summons,  the  question  of  jurisdiction  can  be 
determin,ed  by  a  mere  inspection  of  the  affidavit. 

But  a  plaintiff  is  not  obliged  to  resort  to  the  provisional  remedy  given 
by  the  statute.  He  may  commence  and  prosecute  his  action  in  the 
ordinary  manner  and  demand  and  obtain  judgment  for  the  possession 
of  the  chattel  as  if  a  requisition  had  issued.  See  vol.  1,  p.  24,  §  2933. 
In  such  case  there  will  be  no  affidavit  stating  the  value  of  the  chattel 
by  which  the  jurisdiction  of  the  justice,  as  to  amount,  can  be  de- 
termined ;  and  if  it  should  appear  upon  the  trial  that  the  property  was 
worth  more  than  $200  the  justice  would  not  be  ousted  of  jurisdiction. 
See  Dennis  v.  Crittenden,  42  N.  T.  542. 

A  justice  of  the  peace  has  jurisdiction  to  render  judgment  upon  the 
confession  of  the  defendant  in  the  mode  prescribed  by  the  statute, 
where  the  sum  confessed^  does  not  exceed  $500.  Yol.  1,  p.  2,  §  2864. 
In  the  municipal  court  of  Buffalo  a  judgment  may  be  confessed  for 
the  same  amount.  Laws  of  1880,  chap.  344,  §  5. 

The  statute  gives  to  the  justice's  court  of  the  city  of  Albany  juris- 
diction in  any  civil  action  or  proceeding  of  which  it  has  cognizance  to 
the  amount  of  $300.  Laws  of  1881,  chap.  438,  §  4.  The  municipal 
court  of  Buffalo  has  jurisdiction  to  the  same  amount.  Laws  of  1880, 
chap.  344,  §  5.  The  corresponding  limit  of  jurisdiction,  as  to  amount, 
of  the  municipal  court  of  the  city  of  Eochester  is  $500.  Laws  of  1880, 
chap.  14,  §  245  ;  vol.  1,  p.  95.  The  limit  of  the  jurisdiction,  as  to 
amount,  of  the  District  Courts  of  the  city  of  New  York  is  fixed  by  the 
Code  at  $250,  so  far  as  any  limitation  is  prescribed.  See  vol.  1,  pp.  91, 
92 ;  Laws  of  1882,  chap.  410,  §§  1284,  1285.  And  the  same  amount 
is  fixed  by  that  act  as  the  hmit  of  jurisdiction  of  a  justice  of  the  peace 
of  the  city  of  Brooklyn.     Yol.  1,  p.  77. 

As  to  character  of  tlie  parties.  An  action  cognizable  by  a 
justice  of  the  peace  may  be  brought  by  or  against  a  corporation ; 
by  or  against  a  natural  person  in  his  own  right ;  by  or  against  a 
town  or  county  officer  in  his  official  character ;  or  by  an  executor 
or  administrator.  Yol.  1,  p.  3,  §  2865.  But  a  justice  of  the  peace  can- 
not take  cognizance  of  a  civil  action  against  an  executor  or  adminis- 
trator, as  such,  nor  of  a  civil  action  in  which  the  people  of  the  State 
are  a  party,  except  for  one  or  more  fines  or  penalties  not  exceeding 
$200.  Yol.  1,  p.  2,  §  2863.  It  was  formerly  held  that  a  justice  of  the 
peace  had  no  jurisdiction  of  an  action  against  a  foreign  corporation. 
But  no  distinction  between  foreign  and  domestic  corporations  is  now 
made  by  the  statute  conferring  jurisdiction  upon  justices'  courts ;  and 
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as  will  be  seen  hereafter,  special  provisions .  are  made  in  the  Code  for 
the  service  of  a  summons  upon  foreign  corporations.  By  the  act  to 
regulate  the  admission  to  this  State  of  fire,  and  marine  insurance  com- 
panies from  other  countries  than  the  United  States  it  is  provided  that 
suits  may  be  brought  against  such  companies  in  any  District  Court  in  the 
city  of  New  York,  or  before  any  justice  of  the  peace,  or  any  other 
court  where  such  suits  or  actions  can  be  brought  against  companies  or- 
ganized under  the  laws  of  this  State.     Laws  of  1880,  chap.  428,  §  i. 

How  parties  shall  appear  and  defend  in  these  courts  will  be  con- 
sidered hereafter. 

§  2.  Jurisdiction  of  the  person.  It  is  not  only  important  that  a 
justice  should  exercise  his  jurisdiction  within  its  legal  territorial  limits 
but  that  he  should  also  have  jurisdiction  of  the  persons  of  the  parties 
to  the  action. 

The  law,  which  has  conferred  jurisdiction  over  the  persons  of  parties, 
has  declared  with  precision  in  what  manner  that  jurisdiction  is  to  be 
exercised.  And  since  justices  do  not  possess  any  authority  but  that 
which  is  conferred  by  the  statute,  if  there  is  not  a  compliance  with  the 
statute,  there  will  be  no  jurisdiction  of  the  action. 

No  man  is  to  be  condemned  unheard,  and  therefore  process  is  given 
to  courts  to  bring  parties  before  them  for  the  purpose  of  determining 
rights. 

How  and  when  acquired.  Under  the  former  practice  it  was  often 
a  matter  of  no  small  diflBculty  to  determine  which  of  the  six  different 
kinds  of  process  authorized  by  the  statute  should  be  employed  for  the 
commencement  of  a  particular  action.  If  the  wrong  process  was  served 
the  justice  might  fail  in  acquiring  jurisdiction ;  and  if  the  right  pro- 
cess was  served  but  without  the  observance  of  certain  requirements  of 
the  statute,  which  were  made  conditions  precedent  to  the  right  to  issue 
that  particular  process,  then  the  court  might  fail  in  acquiring  jurisdic- 
tion. Under  the  present  practice  there  is  but  one  form  of  process  for 
the  commencement  of  an  ordinary  action,  and  that  is  a  summons. 

An  ordinary  action  is  commenced  before  a  justice  of  the  peace,  either 
by  the  parties  appearing  voluntarily  and  joining  issue  or  by  the  service 
of  a  summons.  Yol.  1,  p.  5,  §  2876.  Unless  a  defendant  appears  and 
joins  issue  voluntarily,  jurisdiction  of  his  person  can  be  obtained  only 
by  the  service  of  a  summons  upon  him.  Mere  service  by  copy  does 
not  give  a  justice  jurisdiction  of  the  person  of  the  defendant,  nor  the 
right  to  try  the  action  or  render  judgment  therein.  Sperry  v.  Reynolds, 
65  N.  T.  179.  Nor  will  the  justice  acquire  jurisdiction  of  the  person 
of  the  defendant  by  the  unauthorized  appearance  of  some  person  pro- 
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fessing  to  act  for  him.  lb.  So,  if  an  action  is  brought  before  ai  justice 
of  the  peace  of  the  wrong  town,  and  personal  service  of  the  summons 
is  made  upon  the  defendant  beyond  the  territorial  jurisdiction  of  the 
court,  the  general  appearance  of  the  defendant  in  the  action  to  raise 
the  question  of  jurisdiction  by  answer  will  not  give  the  justice  juris- 
diction of  the  person  of  the  defendant  or  of  the  cause  of  action.  See 
Landers  v.  Staten  Island  R.  B.  Co.,  53  N.  Y.  450;  S.  0.,  14  Abb. 
(N.  S.)  346 ;    Wheelooh  v.  Lee,  74  N.  Y.  495. 

A  proceeding  to  foreclose  a  mechanic's  lien  in  a  justice's  court,  al- 
though termed  an  "action"  in  the  statute  authoi'izing  it,  does  not 
come  within  the  definition  of  an  action  given  by  the  Code.  See  vol. 
1,  p.  167,  §  3333  ;  Eallahan  v.  Herbert,  57  N.  Y.  409  ;  Leavy  v.  Gard- 
ner, 63  id.  624  ;  Kelsey  v.  Hourhe,  50  How.  315.  In  such  a  proceed- 
ing jurisdiction  is  acquired  by  the  service,  in  the  manner  prescribed  by 
statute,  of  a  notice,  combining  the  essential  features  of  both  a  sum- 
mons and  complaint.     See  Laws  of  1873,  chap.  489,  §  8. 

There  are  certain  special  proceedings  which  may  be  brought  in  jus- 
tice's court  which  are  commenced  by  the  service  of  a  precept. 

A  justice  does  not  take  jurisdiction  of  an  action  at  the  time  of  issu- 
ing the  summons,  nor  does  he  obtain  jurisdiction  of  the  action  and  of 
the  person  of  the  defendant  at  the  time  the  summons  is  personally 
served.  But  when  a  legal  summons  issued  by  a  justice  has  been  duly 
served,  giving  to  the  defendant  notice  by  such  service  of  the  time  pre- 
scribed by  law,  and  such  service  appears  by  the  proper  return  of  the 
constable  indorsed  thereon,  the  justice,  having  such  summons  and  return 
before  him,  obtains  jurisdiction  of  the  person  of  the  defendant  after 
waiting  one  hour  after  the  time  named  in  the  summons  for  the  appear- 
ance of  the  parties^  whether  the  defendant  is  present  or  not.  8agen- 
dorpK  V.  Shult,  41  Barb.  102. 

Mere  presence  of  a  defendant  in  the  court-room  is  not  such  an  ap- 
pearance as  will  give  the  justice  jurisdiction  of  a  defendant  who  was 
not  present  for  the  purpose  of  appearing  therein.  See  Merhee  v.  City 
of  Sochester,  13  Hun,  157.  To  the  fact  of  appearance  must  be  added 
the  further  fact  of  joining  issue  to  amount  to  a  waiver  of  process.  See 
vol.  1,  p.  5.  In  one  case  a  summons  was  served  by  copy,  and  after- 
ward the  parties  appeared  before  a  justice  of  the  peace  for  the  purpose 
of  commencing  an  action,  when,  on  the  request  of  the  defendant,  the 
cause  was  adjourned  without  the  joinder  of  issue;  and  it  was  held  that  this 
did  not  authorize  the  justice  to  proceed  on  the  adjourned  day  with  the 
trial  of  the  case  in  the  absence  of  the  defendant,  as  no  action  had  been 
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commenced  by  the  prior  proceedings  or  was  then  pendiag  before  him. 
Lester  v.  Crary,  1  Denio,  81. 

Where  there  is  no  appearance  on  the  part  of  the  defendant  it  may 
be  stated  generally  that  jurisdiction  of  his  person  can  be  acquired  only 
by  the  personal  service  of  a  summons  upon  him  within  the  territorial 
jurisdiction  of  the  court,  or  by  some  other  authorized  form  of  service 
declared  by  statute  to  be  equivalent  to  personal  service.  See  Hunt  v. 
Hunt,  n  K  Y.  217,  237;  Gihis  v.  Queen  Ins.  Co.,  63  id.  114;  S.  C, 
20  Am.  Eep.  513 ;  Jenkins  v.  Fahey,  73  N.  T.  355. 

As  will  more  fully  appear  hereafter,  some  of  the  rights  of  parties 
may  be  the  subject  of  adjudication,  though  such  parties  have  not  been 
brought  before  the  courts,  either  by  voluntary  appearance  or  by  service 
of  process  upon  the  person,  and  though  jurisdiction  has  been  acquired 
in  no  other  way  than  by  a  substitute  for  personal  service.  Most  fre- 
quently such  adjudications  are  in  rem,  as  in  actions  for  the  foreclosure 
of  a  mortgage  or  other  lien  upon  property,  or  actions  in  which  property 
is  attached.  In  such  cases  a  judgment  in  persona/m  is  not  permitted 
against  a  non-resident  of  the  State.  Hunt  v.  Hunt,  72  ¥..  T.  217,  237 ; 
Schwinger  v.  Hickok,  53  id.  280 ;  Ba/rtlett  v.  McNeil,  60  id.  53 ; 
Bartlett  v.  Spioer,  76  id.  628 ;  People  v.  Baker,  76  id.  78. 

A  void  process  is  no  process.  And  if  a  summons  is  served  in  which 
there  was,  at  the  time  of  its  delivery  to  the  constable  for  service,  a 
blank  as  to  date  or  otherwise,  the  process  being  void  by  statute,  the 
justice  will  acquire  no  jurisdiction  of  the  defendant  by  the  service. 
See  vol.  1,  p.  83,  §  3136 ;  Clapp  v.  Graves,  26  N.  T.  418.  It  would  be 
otherwise  if  the  summons  was  simply  irregular,  and  therefore  capable  of 
amendment.  lb. 

Wairer  of  errors  in  proceedings  to  acquire  jurisdiction.  The 
right  to  object  is  given  for  the  benefit  of  the  defendant ;  and  there  is 
no  rule  of  law  more  familiar  than  that  which  declares  that  every  man 
is  at  liberty  to  renounce  any  benefit  which  the  law  has  reserved  for  him. 
Tombs  V.  Rochester  and  Syracuse  B.  B.  Co.,  18  Barb.  583  ;  ConMing 
V.  King,  10  N.  Y.  446 ;  Buel  r.  Trustees  of  Lockport,  3  id.  197 ; 
Baker  v.  Braman,  6  Hill,  47.  This  principle  of  law  applies  as  well 
to  the  right  to  object  to  defects  in  process  as  to  any  other  right. 

The  rule,  that  a  defendant,  by  voluntarily  appearing  and  joining 
issue,  without  objection,  Waives  the  objection  so  far  that  jurisdiction  is 
obtained  over  his  person,  is  sustained  by  a  numerous  and  nearly  un- 
broken series  of  cases  in  this  State.  Day  v.  Wilier,  2  Caines,  134 ; 
Malone  v.  Clark,  2  Hill,  658;  Onderdonk  v.  BamZett,  3  id.  323; 
Bloodgood  v.  Overseers  of  Jammca,  12  Johns.  285 ;  Andrews  v.  Thorp, 
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1  E.  D.  Smith,  615 ;  Monteith  v.  Cash,  id.  412 ;  Aid/rich  v.  Ketcham, 
3  id.  577 ;  Bray  v.  Andreas,  1  id.  388  ;  Qimnvngham  v.  Phillips,  id. 
417;  HoganY.  BaTcer,  2  id.  22;  Paulding  y.  Hudson  Manuf.  Co.,  id. 
38 ;  GossUng  v.  Broach,  1  Hilt.  49 ;  Mahxmey  v.  Pen/mam,,  4  Daer,  603 ; 
Dempsey  v.  Paige,  4  E.  D.  Smith,  218 ;  BdhiMson  v.  West,  1  Sandf .  19 ; 
Pvdey  V.  Winchell,  7  Cow.  366 ;  Ballouhey  v.  Ca^fo!!,  3  Abb.  (N.  S.) 
122;  Sanborn  v.  Lefferts,  58  Nr  T.  179 ;  (7Zap^  t.  <9mt)es,  26  id.  418. 
And  it  is  said  that  a  defendant  can  never  appear  and  join  an  issue  of 
law  or  fact  without  waiving  all  objections  to  the  regularity  or  sufficiency 
of  the  service  of  process  upon  him.  Ogdensburgh,  etc.,  P.  P.  Co.  v. 
Vermont,  etc.,  P.  P.  Oo.,  63  N.  T.  176.  But  it  has  also  been  re- 
peatedly held  that  a  party  may  appear  and  object  to  the  defects  in  the 
process ;  and,  if  his  objections  are  overruled,  he  may  then  joia  issue 
on  the  merits  without  waiving  his  previous  objections.  Wheeler  v. 
Lampman,  14  Johns.  481 ;  Sharvnon  v.  Comstock,  21  Wend.  457 ; 
Camp  V.  Tibletts,  2  E.  D.  Smith,  20 ;  Dewey  v.  Oreene,  4  Denio,  93 ; 
Allen  V.  Stone,  9  Barb.  61 ;  Pessequie  v.  Brownson,  4  id.  541 ;  Cxm- 
ninghami  v.  Goelet,  4  Denio,  71 ;  Belden  v.  If.  Y.  and  Marlem  P.  P. 
Co.,  15  How.  17 ;  Horton  v.  Fancher,  14  Hun,  172 ;  Avery  v.  Slack, 
17  Wend.  85.  In  the  last  case,  the  court  said,  Cowen,  J. :  "  But  it  is 
said  that  the  defendant  waived  the  objection  by  pleading  over.  Not 
so.  He  made  a  specific  objection  in  due  season,  and  that  being  over- 
ruled, he  was  compelled  to  plead  or  give  up  all  he  had  to  say  on  the 
merits.  Resistance,  to  the  extent  of  a  man's  power,  is  certainly  a  new 
kind  of  waiver."  See  Mooney  v.  Hudson  Pi/ver  P.  P.  Co.,  3  Daly, 
105,  108 ;  NicTcerson  v.  Puger,  76  N.  T.  279,  283. 

An  appearance  by  putting  in  an  answer  protesting  against  the  exercise 
of  jurisdiction  is  not  such  an  appearance  as  waives  the  objection  to  the 
jurisdiction  of  the  court.  Sullivan  v.  Frazee,  4  Rob.  616 ;  Wheeloch  v. 
Lee,  74  N.  Y.  495  ;  S.  C,  5  Abb.  New  Gas.  72.  Objection  to  the  ju- 
risdiction over  the  person  of  a  party  may  be  expressly  waived,  or  it 
may  be  waived  by  implication  by  means  of  any  act,  indicating  a  design 
of  the  person  entitled  to  raise  the  objection,  not  to  insist  upon  it.  Peo- 
ple V.  Brennan,  6  Sup.  Ct.  (T.  &  C.)  120 ;  S.  C,  3  Hun,  666 ;  AUen  v. 
Malcolm,  12  Abb.  (N.  S.)  335. 

Objection  when  and  how  taken.  It  is  an  elementary  principle 
recognized  in  all  the  cases,  that  to  give  binding  effect  to  the  judgment 
of  any  court,  whether  of  general  or  limited  jurisdiction,  it  is  essential 
that  the  court  should  have  jurisdiction  of  the  person  as  well  as  the 
subject-matter,  and  that  the  want  of  jurisdiction  over  either  may  always 
be  set  np  against  a  judgment  when  sought  to  be  enforced,  or  when 
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any  benefit  is  claimed  under  it.  Ferguson  v.  Crawford,  TO  N.  T.  253 ; 
S.  C,  26  Am.  Eep.  589. 

When  an  attempt  has  been  made  to  commence  an  action  before  a 
justice  of  the  peace,  and  there  has  been  a  failure  to  obtain  jurisdiction 
of  the  person  of  the  defendant,  he  is  not  bound  to  attend  before  the 
justice  on  the  return  day  of  the  summons  to  object  to  the  proceedings 
against  him,  or  to  take  any  other  stepg  whatever.  If  the  justice  pro- 
ceeds  to  render  judgment  as  if  jiu'isdiction  had  been  acquired,  the  de- 
fendant may  obtain  a  reversal  of  the  judgment  upon  an  appeal  to  the 
County  Court.  The  objection  may  be  taken  under  a  general  statement 
in  the  notice  of  appeal  that  the  justice  had  no  jurisdiction  of  the  action 
or  of  the  person  of  the  defendant.     S^er-ry  v.  Reynolds,  65  N.  Y.  179. 

A  failure  to  appear  before  the  justice  on  the  return  day  of  the  sum- 
mons to  take  objection  to  the  jurisdiction  of  the  court  is  always 
attended  with  considerable  risk,  and  may  necessitate  no  little  expendi- 
ture of  time  and  money  to  obtain  relief  from  a  judgment  rendered 
perhaps  in  ignorance  of  the  jurisdictional  defect.  The  better  practice, 
in  the  majority  of  cases,  is  to  attend  on  the  return  day  of  the  summons, 
and  when  the  cause  is  called,  to  appear  specially  and  object  to  the 
jurisdiction  of  the  justice.  The  defendant  should  state  the  grounds 
of  his  objection  clearly  and  fully.  If  the  jurisdictional  defect  ap- 
pears in  the  papers  before  the  justice  nothing  further  is  needed.  If 
it  does  not  so  appear,  the  facts  should  be  set  forth  in  an  affidavit, 
which  should  be  filed  with  the  justice.  If  these  objections  are  disre- 
garded by  the  justice,  they  can  be  raised  on  appeal  to  the  County  Court, 
and  must  there  be  considered  and  passed  upon  even  though  frivolous 
and  devoid  of  merit.     Maxon  v.  Heed,  8  Hun,  618. 

In  courts  of  record,  the  objection  to  the  jurisdiction  of  the  court  over 
the  person  of  the  defendant  can  be  raised  by  demurrer  if  the  defect 
appears  upon  the  face  of  the  complaint.  But  want  of  jurisdiction  is 
not  made  a  ground  of  demurrer  in  a  justice's  court. 

A  justice  cannot  acquire  jurisdiction  by  merely  deciding  that  he  has 
it.  When  a  statute  prescribes  that  some  fact  must  exist  before  juris- 
diction can  attach  in  any  court,  such  fact  must  exist  before  there  can  be 
jurisdiction,  and  the  court  cannot  acquire  jurisdiction  by  erroneously 
deciding  that  the  fact  existed  and  that  it  has  jurisdiction.  But  when 
general  jurisdiction  is  given  to  a  court  over  any  subject,  and  that  juris- 
diction depends  in  the  particular  case,  upon  facts  which  must  be  brought 
before  the  court  for  its  determination  upon  evidence,  and  where  it  is 
required  to  act  upon  such  evidence,  its  decision  upon  the  question  of 
its  jurisdiction  is  conclusive  until  reversed,  revoked  or  vacated,  so  far 
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as  to  protect  its  officers  and  all  other  innocent  persons  who  act  upon 
the  faith  of  it.  Soderigas  v.  East  River  Savings  Institution,  63  'N. 
Y.  460 ;  S.  C,  20  Am.  Rep.  555 ;  Miller  r.  Brmkerhoff,  4  Denio,  119 ; 
Staples  V.  Fairchild,  3  N.  T.  41 ;  People  v.  Sturtevam,t,  9  id.  263 ; 
Skinnion  v.  Kelley,  18  id.  355  ;  Porter  v.  Purdy,  29  id.  106  ;  Bum- 
stead  V.  Read,  31  Barb.  661 ;  Orignon^s  Lessee  v.  Astor,  2  How.  [TJ. 
S.J  319;  Holcomb  v.  Phelps,  16  Conn.  127;  State  v.  Scott,  1  Baily, 
[Law],  294 ;  Rdbv/rg  v.  Hammond,  2  Har^  &  G.  42 ;  Brittain  v.  Kin- 
■naird,  1  Brod.  &  Bing.  432.  In  a  number  of  cases  the  broad  rule  has 
been  laid  down  that  if  a  court,  whether  of  limited  jurisdiction  or  not, 
undertakes  to  hold  cognizance  of  a  cause  without  having  gained  juris- 
diction of  the  person  of  the  defendant  by  the  means  provided  by 
law,  the  proceedings  are  void.  Bigelow  v.  Stewrns,  19  Johns.  39.  And 
see  Mills  v.  Martin,  id.  T,  33. 

The  record  is  never  conclusive  as  to  the  recital  of  a  jurisdictional 
fact,  and  the  defendant  is  always  at  liberty  to  show  a  want  of  jurisdic- 
tion although  the  record  avers  the  contrary.  If  the  court  had  no 
jurisdiction,  it  had  no  power  to  make  a  record,  and  the  supposed  record 
is  not  in  truth  a  record.  Harrington  y.  People,  6  Barb.  607 ;  Noyes 
V.  Butler,  id.  613 ;  Ha/rd  v.  ShipmoM,  id.  621 ;  Sta/rbuck  v.  Murray, 
5  Wend.  168 ;  People  v.  Davis,  61  Barb.  456,  467.  And  see  Ferguson 
V.  Crawford,  70  N.  Y.  253 ;  S.  C,  26  Am.  Rep.  589. 

A  docket-book  of  a  justice  of  the  peace  is  only  presumptive  evidence 
of  the  matters  of  fact  stated  therein,  and  the  presumption  -  may  be  re- 
pelled by  proof.  Code  of  Civil  Procedure,  §§  3148,  3155.  The  re- 
turn of  a  constable  or  sheriff  is  not  conclusive  as  evidence.  Code  of 
Civil  Procedure,  §§  932,  1734,  2970.  And  when  the  jurisdiction  of  a 
court  or  officer  is  made  to  depend  on  the  return  of  process  in  a  given 
form,  or  a  proof  of  a  particular  fact,  and  the  return  is  not  substantially 
in  the  form  prescribed,  or  the  fact  is  not  proved,  the  court  or  officer 
does  not  acquire  jurisdiction,  and  the  proceedings  are  utterly  void. 
Stone  V.  Miller,  62  Barb.  430. 

From  what  has  been  stated  and  from  the  authorities  cited,  it  is  ap- 
parent that  the  defendant  may  raise  the  question  of  jurisdiction  of 
his  person  on  the  return  day  of  the  summons,  on  appeal,  or  whenever 
the  judgment  is  sought  to  be  enforced  against  him,  or  any  right  or 
benefit  is  claimed  under  it.  He  must  raise  the  question  before  the 
justice  if  he  appears  in  the  case  or  he  will  be  deemed  to  have  waived 
the  objection.  Whether  he  will  raise  the  question  directly  on  the  re- 
turn day  of  the  summons,  or  collaterally  in  an  action  for  the  wrongful 
taking  of  his  property  under  execution  issued  upon  the  judgment  ren- 
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dered  in  the  action  or  otherwise,  is  merely  a  question  of  good  judgment 
and  discretion. 

§  3.  Jurisdiction  of  the  property.  Under  the  former  practice  a 
warrant  of  attachment  was  one  of  the  many  forms  of  process  author- 
ized by  law  for  the  commencement  of  an  action.  Under  the  present 
practice  it  is  a  mere  provisional  remedy ;  and  an  action  in  which  a  war- 
rant issues  is  commenced  in  the  same  manner  as  other  actions,  by  the 
service  of  a  summons  in  some  of  the  modes  prescribed  by  law,  or  by 
the  voluntary  appearance  and  joinder  of  issue  by  the  parties.  Personal 
service  of  the  summons  is  dispensed  with  in  case  the  defendant  cannot 
be  found  within  the  county,  and  another  form  of  service  is  authorized 
to  meet  the  necessities  of  the  case.  See  vol.  1,  p.  15,  §  2910.  But  it  is 
by  the  service  of  the  summons  and  not  by  the  warrant  of  attachment 
that  the  action  is  commenced.  The  object  of  the  attachment  is  to  seize 
and  hold  the  goods  imtil  the  creditor  shall  have  had  opportunity  to  try 
the  question  of  indebtedness  with  his  debtor,  and  to  obtain  an  execu- 
tion upon  the  judgment,  if  one  is  rendered  in  his  favor.  After  a  levy 
has  been  made  under  an  execution  the  officer  holds  the  goods  by  virtue 
of  the  execution  and  not  by  virtue  of  the  attachment,  except  so  far  as  the 
priority  of  the  levy  under  the  attachment  inures  in  favor  of  the  execu- 
tion. Stone  v.  Miller,  62  Barb.  430  ;  Lynch  v.  Crary,  52  N.  T.  181  ; 
S.  C,  14  Abb.  (N.  S.)  85.  The  warrant  of  attachment,  therefore, 
merely  gives  control  of  the  property  of  the  defendant  in  the  interim 
between  the  issuing  of  the  summons  and  the  levy  of  the  execution  in 
the  action.  If  the  summons  has  been  personally  served  upon  the  de- 
fendant in  the  action,  or  if  the  defendant  has  appeared  generally  therein, 
or  if  a  judgment  may  be  taken  agaiast  the  defendant  as  being  indebted 
jointly  with  another  defendant,  who  has  been  thus  summoned,  or  who 
has  thus  appeared,  the  justice  may  proceed  to  hear  and  deteriliine  the 
action,  although  he  has  vacated  the  warrant  of  attachment.  But  in 
every  other  case  the  justice  on  vacating  the  warrant  of  attachment 
against  the  property  of  the  defendant  must  dismiss  the  action  as  to  him. 
If  the  property  of  the  defendant  has  been  duly  attached  and  the  attach- 
ment is  not  vacated  the  justice  must  proceed  to  hear  and  determine  the 
action,  although  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him  ;  but  the  judgment  will  be  only 
presumptive  evidence  of  indebtedness,  and  the  execution  issued  thereon 
can  be  satisfied  only  out  of  the  property  attached.    See  vol.  1,  p.  IT. 

From  what  has  been  said  it  will  be  readily  seen  that  a  justice  of  the 
peace  may  acquire  a  temporary  power  over  the  property  of  a  defend- 
ant without  acquiring  jurisdiction  of  his  person  by  the  personal  service 
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of  a  summons  upon  him.  But  to  authorize  an  exercise  of  this  power 
an  aiBdavit  must  be  made  showing  to  the  satisfaction  of  the  justice  the 
existence  of  the  facts  which  authorize  a  resort  to  the  remedy,  and  an 
undertaking  must  be  executed  to  the  defendant  to  the  effect  prescribed 
by  the. statute.  Vol.  1,  pp.  13,  15.  There  must  be  a  strict  compliance 
with  every  requirement  of  the  statute  in  relation  to  obtaining  jurisdic- 
tion. If  the  justice  issaes  the  warrant  without  any  aflBdavit,  he  acts 
"without  jurisdiction,  his  proceedings  are  void,  and  he  is  liable  as  a  tres- 
passer. Adkins  v.  Brewer,  3  Cow.  206 ;  Yosburgh  v.  Welch,  11 
Johns.  175.  And  see  Donnell  v,  Williams,  21  Hun,  216.  So  if  the 
justice  issues  the  warrant  when  no  undertaking  has  been  given  as  re- 
quired by  the  statute,  he  will  acquire  no  jurisdiction,  and  will  be  liable 
as  a  trespasser,  Damis  v.  Marshall,  14  Barb.  96 ;  K^l/y  v.  Archer, 
48  id.  68  ;  Roman  v.  BrincJcerhoff,  1  Denio,  184 ;  Tiffany  v.  Lord, 
65  N.  Y.  310.  And  if  both  the  affidavit  and  undertaking  are  wanting, 
the  justice  will  clearly  be  without  jurisdiction  to  issue  the  warrant. 
Adkins  v.  Brewer,  8  Cow.  206 ;  Davis  v.  MarshaU,  14  Ba,rb.  96.  So 
if  a  justice  issues  an  attachment  in  an  action  to  which  the  statute 
authorizing  the  warrant  to  issue  has  no  application,  he  will  acquire  no 
jurisdiction,  and  this  proceeding  will  be  treated  as  a  nullity  when  they 
come  in  question,  either  directly  or  collaterally.  See  Risley  v.  Phoe,n4x 
BomJc  of  City  of  New  York,  83  N.  Y.  318,  337.  So  if  the  warrant 
issues  upon  an  affidavit,  but  the  affidavit  is  wholly  silent  as  to  any  ma- 
terial fact  required  by  the  statute  to  be  stated  therein,  the  act  of  the 
justice  will  be  wholly  without  jurisdiction,  and  the  warrant  will  be  de- 
clared void  in  whatever  form  the  question  may  arise.  Stopples  v.  Fair- 
child,  3  N.  Y.  41 ;  Donnell  v.  Williamis,  21  Hun,  216 ;  lyon  v. 
Blakesly,  19  id.  299  ;  Kelley  v.  Archer,  48  Barb.  68,  But  in  order  to 
defeat  tke  jurisdiction  of.  the  justice  there  must  be  a  total  want  of  evi- 
dence upon  some  essential  point.  Schoonmaker  v.  Spencer,  54  N.  Y. 
366.  See  Steuben  Go.  Bank  v,  Alherger,  78  id,  252,  258.  If  the 
proof  presented  to  the  justice  has  a  legal  tendency  to  make  out  a 
proper  case,  in  all  its  parts,  for  issuing  the  warrant,  then,  though  the 
proof  may  be  slight  and  inconclusive,  the  warrant  will  be  valid  until  it 
is  set  aside  by  a  direct  proceeding  for  that  purpose.  In  the  one  case  the 
court  acts  without  authority ;  in  the  other  it  only  errs  in  judgment 
upon  a  question  properly  before  it  for  adjudication.  In  the  one  case 
there  is  a  defect  of  jurisdiction ;  in  the  other  there  is  only  an  error  in 
judgment.  Want  of  jurisdiction  makes  the  act  void ;  but  a  mistake 
concerning  the  just  weight  of  evidence  only  makes  the  act  erroneous 
and  it  will  stand  good  until  reversed.     Staples  v.  Fairchild,  3  N.  Y. 
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41.  See  Easton  v.  Malmazi,  7  Daly,  147  ;  Allen  v.  Mayor,  id.  229 ; 
SMnnion  v.  £:elley,  18  N.  T.  355  ;  Miller  v.  Brmkerhoff,  4  Denio, 
118 ;  Den  v.  Turner,  9  Wheat.  541 ;  Kissock  v.  Gromt,  34  Barb.  144. 
Jurisdiction  of  the  person  of  a  defendant  and  of  the  subject-matter 
of  the  action  carries  with  it  jurisdiction  of  the  property  of  the  defend- 
ant within  reach  of  the  process  of  the  court  so  far  as  to  render  such 
property  subject  to  the  ordinary  process  of  the  court  for  the  enforce- 
ment of  the  judgment  which  may  be  rendered  in  the  action.  There- 
fore, as  has  been  stated  if  a  warrant  of  attachment  has  been  vacated, 
and  the  court  has  lost  control  of  the  property  of  the  defendant  during 
the  time  intervening  between  the  vacating  of  the  warrant  and  the  issuing 
of  an  execution,  the  general  property  of  the  defendant,  including  that 
attached,  is  still  subject  to  be  taken  upon  an  execution  issued  upon  a 
judgment  rendered  against  the  defendant  in  the  action,  if  the  court  has 
acquired  jurisdiction  of  his  person  in  one  of  the  modes  authorized  by 
law.  See  vol.  1,  p.  17.  In  such  case  the  power  of  the  court  over  the 
property  of  the  defendant  is  the  same  as  in  an  action  in  which  no  at- 
tachment has  issued. 

The  proceeding  by  attachment  is  not  the  only  one  in  which  the  court 
can  acquire  jurisdiction  of  the  property  of  the  defendant  before  judg- 
ment. In  an  action  to  foreclose  a  chattel  Hen,  a  warrant  may  be  is- 
sued by  the  justice  requiring  the  constable  to  seize  the  chattel  .and 
keep  it  safely  to  abide  the  judgment.  Vol.  1,  pp.  153,  154,  §  1740.  In 
an  action  to  recover  the  possession  of  personal  property,  he  may,  at  the 
time  of  issuing  the  summons,  issue  a  requisition  requiring  the  constable 
to  replevy  the  property  in  suit.  Vol.  1,  p.  19,  §  2921.  But  in  whatever 
manner  the  justice  proceeds  against  the  property  of  the  defendant,  he 
must  follow  the  procedure  prescribed  by  the  statute  or  he  wUl  act 
without  jurisdiction. 

§  4.  Jurisdiction  of  the  subject-matter.  Jurisdiction  of  the  sub- 
ject-matter is  power  to  adjudge  concerning  the  general  question  in- 
volved, and  is  not  dependent  upon  the  state  of  facts  which  may  appear 
in  a  particular  case,  arising  under  that  general  question.  It  is  not 
merely  power  to  act  upon  a  particular  state  of  facts,  but  is  the  power 
to  act  upon  the  general  or  abstract  question,  and  to  determine  and  ad- 
judge whether  the  particular  facts  presented  call  for  the  exercise  of 
the  abstract  power.  Runt  v.  Hunt,  72  N.  T.  217.  It  does  not  de- 
pend upon  the  ultimate  existence  of  a  good  cause  of  action  in  the 
plaintifE  in  a  particular  case,  but  may  exist  where  from  the  first  to  the 
last  of  the  testimony  in  the  case  it  was  apparent  that  the  plaintiff  had 
no  right  of  action.  lb. 
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A  justice  may  exercise  his  judicial  authority  within  the  proper  terri- 
torial limits,  and  he  may  issue  process  which  is  proper  in  form,  but  all 
that  will  not  be  of  any  avail  if  jurisdiction  of  the  subject-matter  of  the 
action  is  wanting.  And,  in  cases  relating  to  the  subject-matter  of  the 
action,  the  rule  is,  that  there  must  be  a  clear  and  affirmative  grant  of 
jurisdiction  or  it  does  not  exist.  For,  since  there  is  no  authority  by 
which  a  justice  can  try  a  civil  action  unless  the  statute  has  conferred 
it,  the  want  of  authority  will  be  as  fatal  if  express  jurisdiction  is  not 
given,  as  though  there  had  been  a  prohibition  of  its  exercise  in  the 
given  case.  Dudley  v.  Mayhew,  3  N.  T.  9 ;  Beach  v.  Nixon,  9  id.  36. 
Blm  V.  Gampbell,  14  Johns.  432 ;  Coffin  v.  Tracy,  3  Gaines,  129.  In 
the  one  case  there  would  be  no  jurisdiction  because  none  was  conferred 
by  law,  and,  of  course,  none  would  exist ;  and,  in  the  other  case,  there 
would  be  no  jurisdiction  because  it  was  expressly  prohibited  ;  the  result 
would  be  precisely  alike  in  both  cases,  viz.,  a  want  of  jurisdiction. 

A  justice  of  the  peace  has  such  jurisdiction  in  civil  actions  and  spe- 
cial proceedings  as  is  specially  conferred  upon  him  by  statute,  and  no 
other.  Yol.  1,  p.  2. 

Breach  of  contract.  He  has  jurisdiction  of  a  civil  action  to  recover 
damages  upon  or  for  a  breach  of  contract,  express  or  implied,  other 
than  a  promise  to  marry,  where  the  sum  claimed  does  not  exceed 
$2Q0.  A  different  limitation  as  to  amount  is  prescribed  by  statute 
for  justices'  courts  of  the  cities  of  Albany  and  Brooklyn,  for  the 
municipal  court  of  the  cities  of  Buffalo  and  Rochester,  and  for  the  Dis- 
trict Courts  of  the  city  of  New  York.  See  ante. 

No  action  lies  in  a  justice's  court  for  a  breach  of  a  promise  to  marry. 

Personal  injuries.  The  statute  in  general  terms  gives  a  justice  of 
the  peace  jurisdiction  of  a  civil  action  to  recover  damages  for  a  personal 
injury  where  the  sum  claimed  does  not  exceed  $200,  but  also 
expressly  provides  that  he  shall  not  take  cognizance  of  a  civil  action; 
to  recover  damages  for  an  assault,  battery,  false  imprisonment,  libel, 
slander,  criminal  conversation,  seduction  or  malicious  prosecution.  Yol. 
1,  p.  2.  _ 

In  Rich  V.  Hogeboom,  4  Denio,  453,  it  was  held  that  trespass,  cannot 
be  maintained  in  a  justice's  court  for  tearing  and  injuring  the  plaint- 
iff's clothes,  if  it  appears  that  the  damage  was  done  in  connection  with 
an  assault  on  his  person. 

In  Bull  V.  Colton,  22  Barb.  94,  in  an  action  brought  before  a  justice 
of  the  peace,  the  complaint  alleged  that  the  defendant  made  an  assault 
upon  the  horse  of  the  plaintiff,  while  said  horse  was  attached  to  a  buggy 
wagon,  ^'and  while  plaintiff  was  in  said  wagon,  by  willfully  and  ma- 
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liciously  striking,  whipping,  beating  and  pounding  said  horse  with  a 
whip  and  hoe,  and  greatly  injured,  hurt  and  damaged  said  horse,  and 
caused  said  horse  to  rear  up,  jump  and  run,  while  said  plaintiff  was  in 
said  iuggy  wagon,  causing  said  horse  to  be  greatly  frightened,  to 
plaintiff's  damage  $100.  Held,  that  the  action  was  not  one  for  an  as- 
sault and  battery  upon  the  complaint  aa  put  in ;  but  that  it  was  proper 
for  the  justice  to  permit  the  plaintiff  to  amend  the  complaint  by  strik- 
ing out  the  allegations  relative  to  the  plaintiff' s  being  in  the  wagon  at 
the  time  of  the  occurrence,  and  that  after  such  amendment,  the  action 
was  clearly  an  action  for  injuring  property,  which  the  justice  had  juris- 
diction to  try. 

Any  actionable  injury  to  the  person  either  of  the  plaintiff  or  of  an- 
other is  a  "personal  injury,"  within  the  meaning  of  the  statute.  Vol. 
1,  p.  169,  §  3343,  subd.  9.  See  Coulter  v.  American  Merchomti  Union 
Ex.  Co.,  56  N.  Y.  585. 

Injuries  to  property.  So  a  justice  has  jurisdiction  of  an  action  to 
recover  damages  for  an  injury  to  property,  where  the  sum  claimed  does 
not  exceed  $200.  Yol.  l,p.  2.  The  word  "property"  includes  both  real 
and  personal  property.  Yol.  l,p.  169,  §  8843,  subd.  8.  And  an  "injury 
to  property  "  is  defined  as  an  actionable  act  whereby  the  estate  of  an- 
other is  lessened,  other  than  a  personal  injury,  or  a  breach  of  contract. 
Id.,  snbd.  10.  This  definition  needs  defining ;  but  it  is  to  be  presumed 
that  the  word  "  another,"  as  used  in  the  definition,  refers  to  a  person 
other  than  the  one  committing  the  actionable  act. 

Civil  Damage  Act.  A  justice  of  the  peace  has  jurisdiction  of  an 
action  to  recover  damages  under  the  "  Civil  Damage  Act,"  where  the 
amoimt  of  damages  claimed  does  not  exceed  $200;  and  a  court  composed 
of  three  justices  of  the  county  has  jiu-isdiction  ot  such  action  where 
the  amount  of  damages  claimed  does  not  exceed  $500.  Laws  of  18Y3, 
chap.  646,  §  2.  Whether  an  action  brought  under  this  act  is  to*5^e  clas- 
sified as  an  action  for  a  personal  injury  or  for  an  injury  to  propei'ty 
may  not  always  be  easy  to  determine. 

Fraud.  The  old  Code  provided  that  a  justice  of  the  peace  should 
have  jurisdiction  of  an  action  for  damages  for  fraud  in  the  sale,  pur- 
chase or  exchange  of  personal  property,  if  the  damages  claimed  did 
not  exceed  $200.  Code  of  Proc,  §  58,  subd.  9.  A  similar  provision  is 
made  applicable  by  statute  to  the  municipal  court  of  the  city,  of  Roch- 
ester, except  that  the  limitation  as  to  amount  is  $500.  Laws  of  1880, 
chap.  14,  §  245.  The  present  Code  does  not  contain  any  express  pro- 
vision as  to  the  jurisdiction  of  a  justice  in  an  action  based  on  fraud, 
but  jurisdiction  of  such  actions  is  nevertheless  conferred  by  the  pro- 
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vision  giving  the  justice  jurisdiction  of  actions  for  personal  injuries  or 
injuries  to  property.  See  vol.  1,  p.  2,  §  2862,  subd.  2  ;  Farrvngtcm  v. 
Bullard,  40  Barb.  512.  A  fraud  of  any  character,  by  which  a  person 
has  sustained  legal  injury,  would  fall  within  the  definition  of  an  in- 
jury to  property,  as  an  "actionable  act  whereby  the  estate  of  another 
is  lessened." 

Fines  and  penalties.  A  justice  has  jurisdiction  of  an  action  for  a 
fine  or  penalty  not  exceeding  $200,  and  when  the  action  is  to  recover' 
the  penalties  given  by  the  statutes  relating  to  estrays,  he  has  jurisdic- 
tion of  the  action  without  limitation  as  to  the  amount.  See  vol.  1,  p. 
66,  §  3083. 

A  justice  of  the  peace  of  the  town  or  towns  in  which  a  village,  in- 
corporated under  the  act  for  the  incorporation  of  villages,  is  located, 
has  jurisdiction  in  all  actions  brought  to  recover  fines  or  penalties  for 
the  violation  of  any  provision  of  that  act,  or  of  the  rules,  by-laws,  and 
ordinances  of  the  village,  or  to  recover  any  tax  or  assessment  levied  by 
the  village.  Laws  of  1870,  chap.  291,  §  3,  as  amended  by  Laws  of  1878, 
chap.  59,  §  6. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover  penal- 
ties for  a  violation,  within  his  county  or  an  adjoining  county,  of  the 
game  laws  of  this  State,  when  the  amount  of  the  penalties  does  not  ex- 
ceed his  jurisdiction.     Laws  of  1879,  chap.  534,  §  33. 

Bonds  and  judgments.  He  has  jurisdiction  also  of  an  action  upon 
a  bond  conditioned  for  the  payment  of  money  when  the  sum  claimed 
does  not  exceed  $200,  the  judgment  to  be  rendered  for  the  sum  actu- 
ally due.  He  has  also  jurisdiction  of  an  action  upon  a  surety  bond, 
taken  by  any  justice  of  the  peace,  without  regard  to  its  amount ;  and 
upon  any  judgment  rendered  in  a  court  of  a  justice  of  the  peace,  or  in 
a  District  Court  of  the  citj'^  of  New  York,  or  in  a  justice's  court  of  a  city 
being  a  court  not  of  record.  Yol.  1,  p.  2.  The  statute  specifies  the  courts 
which  are  not  of  record.  See  vol.  1,  p.  104. 

Under  the  former  Code,  a  justice  of  the  peace  had  jurisdiction  of  an 
action  upon  a  judgment  rendered  in  a  court  of  justice  of  the  peace  or 
by  a  justice,  or  other  inferior  court  in  a  city,  where  such  action  was 
not  prohibited  by  the  seventy-first  section  of  that  act.  See  Code  of 
Proc,  §  53,  subd.  7.  That  section  provided  that  no  action  on  a  judg- 
ment rendered  by  a  justice  of  the  peace  should  be  brought  in  the  same 
county  within  five  years  after  its  rendition  except  in  certain  cases  speci- 
fied. This  limitation  is  still  retained  in  an  action  upon  a  judgment  of 
a  justice  of  the  /peace  in  the  municipal  court  of  the  city  of  Roch- 
ester. Laws  of  1880,  chap.  14,  §  245.     But  the  present  Code  does  not 
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contain  this  or  any  other  equivalent  limitation  or  prohibition.  An  ac- 
tion may  now  be  brought  upon  a  judgment  rendered  by  a  justice  of 
the  peace  at  any  time  after  its  rendition  ;  but  if  it  is  brought  within 
five  years  from  the  time  the  judgment  was  rendered,  no  costs  can  be 
recovered  in  the  action,  except  in  a  case  specified  by  the  statute.  See 
vol.  1,  p.  87,  §  3154. 

RepleTin.  A  justice  of  the  peace  has  jurisdiction  of  an  action  to 
recover  one  or  more  chattels,  with  or  without  damages  for  the  taking, 
withholding  or  detention  thereof,  where  the  value  of  the  chattel  or  of 
all  the  chattels,  as  stated  in  *he  affidavit  made  on  the  part  of  the  plaint- 
iff, does  not  exceed  $200.     Vol.  1,  p.  2 ;  and  see  ante,  21. 

Liens.  It  must  be  remembered  that  the  jurisdiction  of  a  justice  of 
the  peace  is  not  limited  to  the  actions  specified  in  section  2861  of  the 
Code  of  Civil  Procedure.  That  act  enumerates  and  classifies  the  dif- 
ferent courts  of  this  State  and  then  provides  generally  that  ' '  each  of 
those  courts  shall  continue  to  exercise  the  jurisdiction  and  powers  nqw 
vested  in  it  by  law,  according  to  the  course  and  practice  of  the  court, 
except  as  otherwise  prescribed  in  this  act."  Vol.  1,  p.  104,  §  4.  The 
word  "now,"  in  the  section  quoted,  refers  to  the  time  when  the  section 
took  effect.  Vol.  1',  p.  170,  subd.  22.  Therefore  whatever  jurisdiction 
was  vested  in  a  justice's  court  at  the  time  the  Code  of  Civil  Procedure 
went  into  effect  is  still  preserved,  unless  taken  away  by  some  other 
provision  of  that  act.  So,  whatever  jurisdiction  has  been  conferred 
upon  justices  of  the  peace  since  the  adoption  of  the  present  Code  is, 
of  course,  to  be  exercised  independent  of  any  power  or  jurisdiction 
expressly  given  by  that  act. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  to  foreclose  a 
lien  upon  a  chattel  under  the  Code  of  Civil  Procedure,  when  the 
amount  for  which  the  lien  is  claimed  does  not  exceed  $200.  Vol.  1,  p. 
153,  §  1737.  He  has  jurisdiction  also  of  an  action  to  foreclose  a  lien 
for  the  keeping,  care  and  pasturage  of  animals  under  "  act  for  the  pro- 
tection of  livery-stable  keepers  and  other  persons  keeping  horses  at 
livery  or  pasture."  Laws  of  1872,  chap.  498,  §  1 ;  Laws  of  1880,  chap. 
145.  He  has  jm'isdiction  of  an  action  to  foreclose  the  lien  of  a  board- 
ing-house keeper.  Laws  of  1860,  chap.  446 ;  Laws  of  1876,  chap.  319. 
And  he  has  jurisdiction  of  an  action  or  special  proceeding  to  enforce  a 
mechanic's  lien  where  the  amount  of  the  lien  clamed  is  $200  or  under ; 
Laws  of  1873,  chap.  489,  §  8;  of  an  action  to  enforce  a  lien  for  labor 
on  an  oil  well :  Laws  of  1880,  chap.  440  ;  and  of  an  action  to  enforce 
a  lien  of  a  railroad  employee  for  laljor  performed.  Laws  of  1875,  chap. 
392,  §  4. 
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Summary  and  special  proceedings.  A  justice  has  jurisdiction  of 
a  summary  proceeding  to  recover  the  possession  of  real  property  ;  vol. 
1,  p.  157,  §  2234 ;  and  of  special  proceedings  against  animals  running 
at  large  in  public  streets,  highways,  etc.  Vol.  1,  p.  65. 

Without  attempting  to  enumerate  the  several  actions  or  proceedings 
of  which  a  justice  of  a  peace  has  jurisdiction,  it  wiU  he  sufficient  to 
say,  generally,  that  he  has  jurisdiction  only  where  jurisdiction  is  con- 
ferred by  statute. 

Actions  expressly  excepted.  There  are  certain  actions  of  which  a 
justice  of  the  peace  is  expressly  prohibited  from  taking  cognizance. 
Vol.  1,  p.  2,  §  2863. 

A  justice  has  no  jurisdiction  of  an  action  where  the  people  of  the 
State  are  a  party,  except  for  one  or  more  fines  or  penalties,  not  exceed- 
ing $200 ;  nor  of  any  action  or  proceeding  brought  against  an  executor 
or  administrator,  as  such ;  nor  of  an  action  for  assault,  battery,  false 
imprisonment,  libel,  slander,  criminal  conversation,  seduction  or  mali- 
cious prosecution. 

Title  to  lands  in  question.  A  justice  of  the  peace  cannot  take 
cognizance  of  a  civil  action  where  the  title  to  real  property  comes  in 
question,  either, 

J .  By  a  written  answer,  signed  by  the  defendant,  or  his  agent  or  at- 
torney, and  delivered  to  the  justice  with  the  undertaking  described  in 
section  2952  of  the  Code  of  Civil  Procedure,  setting  forth  facts  show- 
ing that  the  title  to  real  property  wiU  come  in  question ;  or, 

2.  "Where  it  appears  upon  the  trial,  from  the  plaintiff's  own  showing, 
that  the  title  to  real  property  is  in  question,  and  the  title  is  disputed 
by  the  defendant.     See  vol.  1,  pp.  2,  29,  30. 

The  laiio;uage  of  the  statute  is  peculiar.  It  declares  that  a  justice 
''  cannot  take  cognizance  of  a  civil  action  where  the  title  to  real  prop- 
erty comes  in  question  "  in  the  manner  above  stated.  But  the  justice 
must  take  cognizance  of  the  action  until  the  question  of  title  is  raised 
in  the  proceeding  before  him ;  and  when  the  question  is  raised,  he 
must  entertain  jurisdiction  of  the  action  so  far  as  to  decide  whether  he 
has  jurisdiction  or  not,  and  the  decision  of  this  question  is  necessarily 
an  exercise  of  jurisdiction.  See  King  v.  Poole,  36  Barb.  242.  In  case 
the  defendant  sets  forth  in  his  answer  facts  showing  that  the  title  of 
lands  will  come  in  question,  and  gives  the  proper  undertaking,  the 
action  is  discontinued  at  the  joinder  of  issue.  If  he  does  not  give  the 
undertaking,  the  justice  has  jurisdiction  of  the  action  and  must  pro- 
ceed therein,  and  the  defendant  is  precluded  in  his  defense  from  draw- 
ing the  title  in  question.     Vol.  1,  p.  30.     If ,  however,  it  appears -w^ow. 
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the  trial,  from  the  plaintiff's  own  showing,  that  the  title  to  real  prop- 
erty is  in  question,  and  the  title  is  disputed  by  the  defendant,  the 
justice  must  continue  to  exercise  jurisdiction  so  far  as  to  dismiss  the 
complaint  with  costs,  and  to  render  judgment  against  the  plaintiff  ac- 
cordingly, lb. 

The  language  of  the  statute  is  that  "  upon  the  delivery  of  the  under- 
taking to  the  justice  the  action  before  him  is  discontinued."  Vol.  1,  p.  30, 
§  2954.  But  this  is  only  the  supposed  equivalent  of  the  language  of  the 
old  Code  which  provided  that  in  such  ease  the  action  "  shall  be  discontin- 
ued." See  Code  of  Proc,  §  57.  If  the  plaintiff's  complaint  sets  up  two 
or  more  causes  of  action  the  defendant  may  interpose  the  defense  that 
the  title  of  land  will  come  in  question  as  to  one  or  more  of  them  and 
deliver  the  answer  and  undertaking  to  the  justice,  who  must  thereupon 
discontinue  the  action  as  to  those  causes,  and  proceed  as  to  the  remain- 
der. Yol.  1,  p.  31,  §  2958.  The  discontinuance  in  both  cases  is  effected 
by  the  act  of  the  justice  and  not  by  operation  of  law  ;  and  the  justice 
has  the  right  to  determine  whether  the  question  of  title  to  land  has 
been  so  raised  as  to  oust  him  of  jurisdiction  and  render  a  discontinu- 
ance necessary.  The  statiite  does  not  mean  to  deprive  the  justice  of 
jurisdiction  absolutely.  It  leaves  him  to  judge  whether  the  title  is  m 
question  or  not,  and  if  he  errs  in  his  decision,  it  seems  that  the  judg- 
ment is  voidable  for  error,  but  not  void  for  want  of  jurisdiction.  Koon 
V.  Mazuzan,  6  Hill,  44 ;  Bowyer  v.  Schofield,  1  Abb.  Ct.  App.  177, 
183 ;  S.  C,  2  Keyes,  628.  But  see  Oage  v.  Sill,  43  Barb.  44 ;  Balja 
V.  Eawley,  37  How.  120.  It  cannot  be  said,  however,  that  the  ques- 
tion whether  such  judgment  is  void  or  merely  voidable  is  free  from 
doubt.  In  Lamoure  v.  Caryl,  4  Denio,  370,  372,  it  was  said  that  when 
title  is  alleged  in  the  answer  and  security  given,  the  justice  no  longer 
has  jurisdiction  of  the  case,  and  should  he  proceed  and  render  judgment, 
such  judgment  would  be  wholly  void,  but  if  the  title  to  land  comes  in 
question  on  the  plaintiff's  own  showing,  and  that  title  is  disputed  by 
the  defendant,  if  the  justice,  notwithstanding,  goes  through  with  the 
cause,  and  renders  judgment  on  the  merits,  his  judgment,  although  er- 
roneous, would  not  be  in  excess  of  jurisdiction.  But  this  discussion 
was  not  necessary  to  the  decision  of  the  case,  and  is  not  binding  as  an 
authority.  In  Lange  v.  Benedict,  73  N.  Y.  12,  36,  it  is  said  "  a  plea 
of  title  put  in  a  court  of  a  justice  of  the  peace  in  accordance  with  the 
statute  ousts  of  jurisdiction.  That  court  had  jurisdiction  of  the  cause 
originally,  and  the  power  to  pass  upon  the  sufficiency  of  the  plea  and 
accompanying  papers.  If  it  should  err,  and  hold  that  jurisdiction  had 
not  been  taken  away,  Avhen  it  had,  would  the  magistrate  be  liable  in  a. 
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civil  action,  always  allowing  for  the  difference  in  the  respect  that  that 
court  is  of  limited  and  special  jurisdiction?"  The  court  cites  in  seem- 
ing answer  to  this  question  the  case  of  Striker  v.  Mott,  6  Wend.  465. 
That  case  simply  holds  that  a  party  against  whom  a  judgment  has  been 
rendered  in  justice's  court  after  a  plea  of  title  has  been  interposed,  and 
security  given  or  waived,  is  entitled  to  reverse  the  judgment,  for  the 
reason  that  there  is  no  other  way  to  avoid  its  being  earned  into  effect, 
as  the  execution  issued  thereon  would  be  valid  on  its  face,  and  would 
protect  the  ofiicer  executing  it. 

The  legislature,  by  requiring  the  defendant  to  set  forth  in  his  answer 
facts  showing  that  the  title  to  real  property  will  come  in  question,  evi- 
dently intended  that  the  justice  should  look  into  the  answer  so  far  as  to 
see  that  the  facts  set  forth  would  raise  the  question  of  title,  as  other- 
wise a  mere  statement  in  the  answer  that  the  question  would  arise 
would  be  all  that  would  be  necessary.  If  the  facts  set  forth  do  not 
show  this,  the  justice  will  not  be  ousted  of  jurisdiction. 

It  becomes  important  then  to  consider  when  title  to  land  is  in 
question.  In  the  first  place  it  is  clear  that  the  title  to  land  is  not  in 
question  where  the  sole  point  to  be  determined  is  as  to  who  is  in  actual 
possession  of  the  land.  Fredonia,  etc.,  Planhroad  (Jo.  v.  Wait,  27 
Barb.  214;  Midler  v.  Bayard,  15  Abb.  449;  Ehle  v.  QuacTceriboss,- Q 
Hill,  587 ;  Townsend  v.  Bissell,  5  N.  T.  Sup.  Ct.  (T.  &  C.)  583 ;  S. 
C,  3  Hun,  556  ;  Burnett  v.  Kelly,  10  How.  406;  Squires  v.  Seward, 
16  id.  478.  And  it  should  be  remembered  that  there  is  a  broad  dis- 
tinction between  an  action  of  trespass  to  recover  damages  based  upon 
actual  possession,  and  an  action  which  involves  the  right  to  the  pos- 
session of  land.  In  the  latter  case  a  question  of  title  is  involved. 
Warren  v.  BuokUy,  2  Abb.  N.  C.  323 ;  Powers  v.  Conroy,  47  How. 
84 ;  Ehle  v.  Quachenboss,  6  Hill,  537. 

If,  in  an  action  of  trespass  upon  land,  the  plaintiff  sets  out  in  his 
complaint  the  metes  and  bounds  of  his  premises,  and  the  defendant  in 
his  answer  admits  that  the  plaintiff  is  the  owner  of  premises  thus  de- 
scribed, but  denies  that  the  alleged  trespass  was  upon  those  premises, 
the  question  is  simply  one  of  location,  depending  upon  the  accuracy 
of  measurement  and  does  not  involve  the  question  of  title.  Heintz  v. 
Bellinger,  28  How.  39.  Where  an  action  for  trespass  on  lands  is 
brought  in  justice's  court  after  the  title  to  the  locus  in  quo  has  been 
conclusively  determined  as  between  the  parties  in  an  action  of  eject- 
ment, the  title  cannot  again  come  in  question  before  the  justice  so  as 
to  deprive  him  of  jurisdiction.  Haley  v.  Wheeler,  8  Hun,  569.     The 
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question  where  a  stream  ought  to  run  may  or  may  not  involve  title  to 
land.  Bowyer  v.  Sohofield,  2  Keyes,  628 ;  S.  C,  1  Abb.  Ct.  App.  177. 

The  question  as  to  the  right  to  flow  lands  is  not  within  a  justice's 
jurisdiction.  Kintz  v.  MoNeal,  1  Denio,  436.  A  claim  to  a  prescrip- 
tive right  to  use  a  well  on  the  premises  of  another  involves  a  question 
of  title.  Gage  v.  Hill,  43  Barb.  44.  The  existence  of  a  right  of  way 
over  the  land  of  another  cannot  be  tried  before  a  justice  as  it  involves 
the  question  of  title  to  lands.  Little  v.  Denn,  34 IST.  Y.  452 ;  S.  C,  1  Keyes, 
235  ;  34  How.  68 ;  Alle^nan  v.  Dey,  49  Barb.  641 ;  Hall  v.  HodsTcins, 
30  How.  15.  An  action  for  arrears  of  a  perpetual  rent  reserved  by  a 
lease  in  fee  brings  in  question  the  title  to  real  estate.  Main  v  Cooper, 
25  ]Sr.  Y.  180 ;  S.  C,  26  Barb.  468.  Where  the  plaintiff  in  his  com- 
plaint alleged  the  ownership  and  possession  of  a  certain  piece  of  land, 
and  alleged  an  entry  thereon  by  the  defendant,  with  teams  and  plows, 
and  the  plowing  up  and  destroying  the  shrubbery,  vines  and  trees 
growing  thereon ;  and  the  defendant  alleged,  in  his  answer,  that  he 
entered  and  took  the  vines,  etc.,  under  and  by  virtue  of  an  agreement 
made  between  the  plaintiff  and  defendant  on  the  sale  of  the  premises 
by  the  defendant  to  the  plaintiff,  containing  certain  reservations,  etc. ; 
it  was  held  that,  under  this  issue,  the  title  to  land  came  in  question. 
Powell  V.  Rust,  8  Barb.  567.  In  the  case  last  cited,  the  defendant 
claimed  to  own  the  growing  trees,  etc.,  which  were  a  part  of  the  real 
estate  while  growing,  and  he  based  his  defense  on  the  ground  of  his 
ownership  of  the  trees,  etc. 

If  the  action  is  one  in  the  nature  of  waste,  alleging  a  forfeiture  and 
praying  for  the  recovery  of  the  possession  of  the  land,  title  is  in  ques- 
tion, and  a  justice  has  no  jurisdiction.  Snyder  v.  Beyer,  3  E.  D.  Smith, 
235.  Where  the  defendant  claims  a  right  by  prescription  to  plow  the 
plaintiff's  lands,  title  is  in  question.  Eustace  v.  Tuthill,  2  Johns.  185. 

An  occupant  of  a  house  which  is  damaged  by  blasting  rocks  may 
maintain  an  action  for  the  injury  to  his  possession,  whether  he  is  owner 
or  merely  a  tenant,  and  the  title  to  land  is  not  in  question.  Eardrop  v. 
Gallagher,  2  E.  D.  Smith,  523.  And  so,  in  an  action  for  obstructing  a 
right  of  way,  where  the  defendant  answers  by  a  general  denial,  the 
title  to  real  estate  cannot  be  said  to  be  in  question  so  as  to  oust  a  jus- 
tice's court  of  jurisdiction,  if  the  defendant,  being  called  as  a  witness, 
in  the  course  of  his  testimony  proves  on  his  own  behalf  the  plaintiff's 
title.  The  defendant  himself  having  shown  the  title,  it  cannot  be  re- 
garded as  disputed,  within  the  meaning  of  the  statute,  so  as  to  oust  the 
justice  of  jurisdiction.  Hastings  v.  Glenn,  1  E.  D.  Smith,  402.  So, 
where  a  defendant  had  agreed  to  remove  his  fence,  so  as  to  open  a  road 
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to  its  original  Mndth,  title  is  not  in  question.  Storms  v.  Snyder,  10 
Johns.  109.  If,  in  an  action  of  trespass,  the  defendant  pleads  that  the 
place  where  tlie  trespass  was  committed  was  a  public  highway,  the  ques- 
tion of  title  will  be  involved.  Whiting  v.  Dudley,  19  Wend.  373 ; 
Willoughby  v.  Jenks,  20  id.  96;  Randall  v.  Crandall,  6  Hill,  342; 
Dinekart  v.  Wells,  2  Barb.  432.  And  the  justice  will  not  have  juris- 
diction to  try  the  question  whether  it  is  a  highway,  even  by  the  consent 
of  both  parties.  lb.     But  see  Learn  v.  Currier,  15  Hun,  184. 

There  is  a  broad  distinction  between  title  and  license.  See  Bahcock 
V.  Titter,  1  Abb.  Ct.  App.  27 ;  S.  C,  1  Keyes,  115.  And  it  has  been 
repeatedly  held  that  a  plea  of  license  does  not  raise  a  question  of  title 
to  land.  Turner  v.  Yan  Riper,  43  How.  33 ;  Muller  v.  Bayard,  15 
Abb.  449 ;  Craven  v.  Price,  53  Barb.  442 ;  S.  C,  37  How.  15 ; 
Rathhone  v.  MoConnell,  21  N.  Y.  466;  S.  C,  20  Barb.  311;  Mechl  v. 
Sohwiechart,  67  id.  599 ;  Martin  v.  Houghton,  31  How.  82 ;  S.  0.,  45 
id.  258;  People  v.  N.  Y.  Com.  Pleas,  18  Wend.  579;  Wickham  v. 
Seely,  18  id.  649 ;  Launits  v.  Barnum,  4  Sandf.  637 ;  Dolittle  v. 
Eddy,  7  Barb.  75 ;  3  Kent's  Com.  452,  453,  orig.  pag.  And  see  the 
note  to  Prince  v.  Case,  and  Rerick  v.  Kern,  2  Am.  Lead.  Cases,  728 
to  777 

Where  the  defendant  cut  down  growing  trees  under  a  parol  license 
and  before  its  revocation,  it  was  held  that,  though  growing  trees  consti- 
tute an  interest  in  land,  yet  a  parol  license  was  a  good  defense  for  acts 
done  before  its  revocation.  Pierrepont  v.  Barnard,  6  N.  Y.  279. 
So,  where  the  defendant,  by  a  parol  license  of  the  plaintiff,  took 
gravel  from  the  plaintiff's  land  to  repair  highways,  before  a  revocation 
of  the  permission,  it  was  Iield  that  the  license  was  a  good  defense. 
Syron  v.  Blakeman,  22  Barb.  336.  Title  is  not  in  question  in  such 
cases,  for  the  license  admits  the  title  to  be  in  the  plaintiff,  and  that 
the  action  would  lie  were  there  no  license. 

O'Reilly  v.  Pavies,  4  Sandf.  722,  is  an  instructive  case  on  this 
branch  of  the  law.  The  complaint  was  in  trespass  for  entering  on  the 
plaintiff's  lot  and  blasting  and  carrying  away  rock  and  stone  therefrom. 

The  answer  stated  that  plaintiff  contracted  with  the  defendant 
to  blast  off  the  rock  and  stone,  to  enable  cellars  to  be  madp  and  build- 
ings erected  on  the  premises,  and,  among  other  things,  defendant  was 
to  have  the  rock  obtained  in  blasting.  The  court,  by  Sanbfoed,  J.,  said : 
"  We  think,  on  consideration,  that  there  was  no  '  claim  of  title  to  real 
property '  made  by  the  pleadings  in  this  case.  The  answer  admits  the 
plaintiff's  title  unequivocally.  It  attempts  to  justify  what  has  been 
done  by  a  contract,  made  with  the  plaintiff,  to  blast  the  rock  on  his 
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land,  and  remove  it  out  of  Ms  way,  so  that  he  might  build  houses 
there,  and,  as  a  part  of  his  reward  for  his  labor,  the  rock  removed  was 
to  be  the  defendant's.  This  sets  up  no  title  to  the  rock  in  the  land,  nor 
to  any  part  of  the  freehold.  It  is  a  contract  to  do  certain  acts  on  the 
plaintiff's  land,  as  his  laborer  or  servant,  and  for  his  benefit.  If  there 
were  such  a  contract,  defendant  had  a  right  to  enter  on  the  land  to  do 
the  work.  If  there  were  none,  his  entry  was  a  trespass.  His  claim  was  no 
more,  than  a  license.  It  does  not  savor  of  title.  His  claim  to  the  stone  is 
not  that  he  had  right  or  title  to  them  as  stone  or  rock  in  the  plaintiff's 
soil,  or  as  being  a  part  of  the  soil.  Before  they  were  blasted  out,  he 
could  not  mark  out  or  designate  any  portion  of  the  rock  or  stone  which 
was  his,  or  ever  would  become  his  under  the  contract.  His  claim  of 
right  to  them  was  a  mere  corollary  to  the  execution  of  his  contract  to 
do  labor  for  the  plaintiff,  and  arose  from  its  execution.  It  was  a  claim 
to  the  rock  after  it  was  removed  and  blasted,  not  to  the  rock  attached 
to  the  freehold." 

From  the  principles  stated  and  the  illustrations  given  a  justice  may 
readily  determine  whether  the  answer  interposed  in  the  action  before 
him  sets  forth  the  "facts  showing  that  the  title  to  real  property  will 
come  in  question.  If  the  answer  shows  that  the  title  will  come 
in  question  then  one  step  has  been  taken  towai'd  ousting  him  of 
jurisdiction.  But  a  plea  of  title,  unaccompanied  by  the  undertaking 
prescribed  by  the  statute,  is  a  nullity,  and  does  not  oust  the  justice  of 
jurisdiction.  Yol.  1,  p.  30,  §  2955  ;  Ryan  v.  Harrigan,  9  Hun,  520; 
Little  V.  Denn,  Zi  N.  Y.  452 ;  S.  C,  1  Keyes,  235  ;  34  How.  68. 
And  if  an  undertaking  is  given,  which  does  not  comply  with  the 
requirements  of  the  statute,  the  plea  of  title  will  be  ineffectual  to  work 
a  discontinuance  and  the  justice  will  retain  jurisdiction  of  the  action. 
Kohlhrenner  v.  Elsheimer,  19  Hun,  88. 

It  is  the  intent  of  the  law  that  a  defendant  relying  u.pon  his  title  as 
a  defense  shall  set  it  up  in  his  answer.  If  he  neglects  to  do  so  he  is 
precluded  from  drawing  title  in  question  by  way  of  defense.  But  if  the 
plaintiff  cannot  make  out  his  case  without  showing  title,  the  defendant 
may  dispute  that  title,  and  the  justice  is  then  bound  to  dismiss  the  action. 
For  although  the  defendant  is  not  permitted  to  show  title  on  his  part, 
the  statute  permits  him  to  dispute  the  title  of  the  plaintiff,  if  he  proves 
any  on  the  'trial,  and  if  he  does  dispute  that  title,  it  is  fatal  to  the 
plaintiff's  action.  The  only  effect,  therefore,  of  an  omission  of  the 
defendant  to  set  up  title  is  to  deprive  him  of  the  right  to  show  his  title 
in  his  defense,  for  it  does  not  in  any  manner  deprive  him  of  the  right 
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of  disputing  any  title  which  the  plaintiff  may  show  on  the  trial  in 
order  to  make  out  his  case. 

If  the  action  is  brought  for  a  trespass  on  wild,  uncultivated  and 
unoccupied  lauds,  the  plaintiff  is  then  compelled  to  prove  his 
title  to  the  lands,  for  the  purpose  of  showing  a  constructive  pos- 
session. Hubbell  V.  Rochester,  8  Cow.  115 ;  Aihin  v.  Buck,  1 
Wend.  466  ;  Van  Rensselaer  v.  RadcUff,  10  id.  639  ;  Jeffrey  v.  Owen, 
41  E".  J.  Law,  260.  The  defendant  may  object  to  such  evidence,  dis- 
pute the  plaintiff's  title,  and  insist  on  having  the  action  dismissed  on 
the  plaintiff's  own  showing,  and  the  justice  is  bound  to  dismiss  the  ac- 
tion. Main  V.  Cooper,  26  Barb.  468 ;  S.  C.  affirmed,  25  IST.  Y.  468 ; 
Balja  V.  Rawley,  3Y  How.  120 ;  Oage  v.  Bill,  43  Barb.  44.  If  the 
defendant  does  not  object  to  the  evidence,  nor  expressly  dispute  the 
plaintiff's  title,  the  justice  may  receive  the  plaintiff's  deed  in  evidence, 
and  render  a  judgment  in  his  favor,  which  will  be  entirely  valid.  Koon 
v.  Mazuzan,  6  Hill,  44;  Adams  v.  Reach,  id.  271 ;  Bellows  v.  Saolc- 
ett,  15  Barb.  97;  Bowyer  v.  Schofield,  1  Abb.  Ct.  App.  177;  S.  C,  2 
Keyes,  628 ;  Eagle  v.  Swayze,  2  Daly,  140.  For  the  Code  requires 
the  justice  to  dismiss  the  action  when  title  is  in  question,  even  on  the 
plaintiff's  own  showing,  only  in  case  the  title  is  disputed  by  the  de- 
fendant. And  it  has  been  repeatedly  held  that  the  defendant  is  bound 
to  dispute  the  title  of  the  plaintiff  before  the  justice  by  calling  his  at- 
tention to  it,  and  disputing  it,  or  the  objection  will  be  of  no  avail  on 
appeal.  Koon  v.  Mazuzan,  6  Hill,  44 ;  Adams  v.  Beach,  id.  271 ; 
Ryan  v.  Harrigan,  9  Hun,  520  ;  Browne  v.  Schofield,  8  Barb.  239  ; 
Adams  v.  Rivers,  11  id.  390;  Bellows  v.  SacTcett,  15  id.  97. 

Where  a  deed  of  land  is  offered  in  evidence  by  the  plaintiff  in  a 
justice's  court,  to  prove  the  mere  fact  of  the  purchase  of  the  land  as 
evidence  of  the  performance  of  a  condition  precedent  to  defendant's 
liability  upon  a  written  instrument  which  is  the  foundation  of  the 
action,  it  is  admissible,  although  the  title  is  disputed  by  the  defendant  as 
insufficient  to  convey  the  premises.  Its  admission  in  such  a  case,  and 
for  such  a  purpose,  does  not  draw  the  title  to  the  premises  in  question 
in  such  a  manner  as  to  oust  the  justice  of  jurisdiction.  Nichols  v. 
Bain,  27  How.  286 ;  S.  C,  42  Barb.  353.  When  a  deed  is  put  in 
evidence  in  an  action  for  a  collateral  purpose,  it  does  not  bring  in  ques- 
tion the  title  to  land.  Clow  v.  Van  Loon,  4  Hun,  184 ;  S.  C,  6  N.  Y. 
Sup.  Ct.  (T.  &  C.)  458  ;  Taylor  v.  Scoville,  54  Barb.  34;  S.  C,  3  Hun, 
301.  It  may  sometimes  be  a  question  what  is  disputing  the  title 
within  the  meaning  of  the  Code. 

And  it  is  sufficient  to  say,  that  whenever  the  defendant  on  the  trial 
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below  distinctly  asserts  that  the  title  is  in  question  on  the  plaintiff's 
own  shoAwing,  and  he  asks  the  justice  to  dismiss  the  action  for  that  rea- 
son, this  will  be  entirely  sufficient  as  an  objection  to  raise  the  question 
of  title. 

And  where  the  parties  actually  litigate  the  title  by  the  introduction 
of  evidence  of  title  on  both  sides,  that  is  sufficient  to  raise  the  question 
of  title.  Whiting  v.  Dudley,  19  Wend.  373 ;  Striker  v.  Mott,  6  id. 
465.  In  an  action  of  trespass  for  taking  firewood,  the  defendant  set 
up  in  his  answer  these  facts,  viz.,  that  such  wood  grew  and  was  cut 
upon  the  Tonawanda  reservation  in  the  county  of  Genesee  ;  that  such 
reservation  is  Indian  lands,  and  is  owned  and  occupied  by  the  Seneca 
Nation  of  Indians ;  that  such  Indians  reside  thereon ;  that  the  defend- 
ants are  Seneca  Indians,  and  occupy  and  reside  on  the  said  reservation, 
and  are  members  of  said  nation,  and  that  in  their  own  right  as  such 
Indians  they  took,  carried  away,  etc.  It  was  held  that  this  raised  a 
question  of  title  to  lands.  Smith  v.  Mitten,  13  How.  325. 

The  fact  that  a  defendant  in  an  action  for  trespass  on  lands  might 
plead  title,  give  the  statutory  undertaking,  and  remove  the  cause  to 
another  court  where  the  question  of  title  could  be  litigated,  but  does 
not  do  so,  will  not  prevent  him  from  maintaining  ejectment  against  the 
plaintiff  in  the  action  of  trespass  and  litigating  the  question  of  title  in 
that  action.  If  all  that  was  tried  in  the  action  before  the  justice  was 
the  question  of  actual  occupation  and  the  amount  of  damages  sustained 
by  reason  of  the  trespass,  a  judgment  against  the  defendant  in  that 
action  will  noli  bar  an  action  of  ejectment  bi'ought  by  him,  or  estop  him 
from  litigating  the  question  of  title  in  the  latter  action  as  that  question 
was  in  no  way  involved  or  determined  in  the  prior  action.  Masten  r. 
Oloott,  24  Hun,  587.  See  Gage  v.  Sill,  43  Barb.  44. 

The  statute  provides  that  the  municipal  court  of  Buffalo  and  the 
municipal  court  of  the  city  of  Eochester  shall  not  have  cognizance  of 
any  action  where  the  title  to  real  property  shall  come  in  question  ;  but 
that  when  such  question  arises,  the  pleadings  and  practice  shall  be  the 
same  as  are  now  provided  by  law  for  justices'  courts  in  regard  thereto. 
Laws  of  1880,  chap.  344,  §  6  ;  id.,  chap.  14,  §  246. 

Demands  exceeding  $400.  A  justice  of  the  peace  cannot  take 
cognizance  of  a  civil  action  when,  in  a  matter  of  account,  the  sum 
total  of  the  accounts  of  both  parties,  proved  to  the  satisfaction  of  the 
justice,  exceed  $400.     Vol.  1,  p.  2. 

In  the  justice  court  of  the  city  of  Albany  and  in  the  municipal 
court  of  the  city  of  Buffalo  the  corresponding  limitation  as  to  amount 
is  $600,  while  in  the  municipal  court  of  "Eochester  it  is  $1,000.     See 
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vol.  1,  p.  104,  §  4 ;  Laws  of  1880,  chap.  344,  §  5 ;  id.,  chap.  14,  §  245. 
The  construction  of  the  general  statute  only  wiU  be  considered  in  this 
connection,  as  the  principles  and  decisions  applicable  to  that  statute 
are  equally  applicable  to  the  others,  due  allowance  being  made  as  to 
the  difference  in  jurisdiction  as  to  amount. 

Although  the  statute  provides  that  a  justice  of  the  peace  shall  not 
take  cognizance  of  a  civil  action  where,  in  a  matter  of  account,  the  sum 
total  of  the  accounts  of  both  •  parties,  proved  to  hia  satisfaction, 
exceed  $400,  it  does  not  deprive  him  of  all  jurisdiction  of  the 
action  from  its  inception  in  a  sense  that  all  his  proceedings  therein  are 
without  jurisdiction  and  void  in  case  the  sum  total  of  the  accounts  of 
both  parties  exceed  that  sum.  The  statute  invests  the  justice  with  the 
power  of  adjudicating  the  question  whether  the  accounts  do  in  fact  ex- 
ceed that  sum,  and  fixes  the  time  when  he  may  decide  it,  to  wit,  when 
the  fact  shall  be  proved  to  his  satisfaction.  This  period  cannot  arrive 
until  the  trial  has  commenced,  and  the  proof  have  been  entered  upon. 
Until  he  decides  this  question  he  has  jurisdiction  to  act.  Qlackin  v. 
Zeller,  52  Barb.  147.  When  this  fact  is  proved  to  his  satisfaction  he 
must  render  a  judgment  of  discontinuance  against  the  plaintiff  with 
costs.  Vol.  1,  p.  29,  §  2950.  The  amount  may  be  proved  by  the  admis- 
sion of  the  parties,  or  by  oral  or  documentary  evidence,  but  unless 
proved  by  some  or  all  of  these  kinds  of  proof,  the  justice  has  jurisdic- 
tion and  must  proceed  with  the  trial  of  the  issues.  Bradner  v. 
Rowa/rd,  14  Hun,  420 ;  S.  C.  affirmed,  75  N.  T.  417. 

The  first  thing  to  be  noticed  is,  that  the  statute  does  not  apply  unless 
the  accounts  or  claims  litigated  exceed  $400.  For,  if  the  accounts  hav^ 
exceeded  $400,  but  the  parties  have  settled  and  struck  a  balance,  so 
that  the  amount  in  controversy  is  less  than  that  sum,  the  justice  will 
have  jurisdiction.  Ahernathy  v.  Abernathy,  2  Cow.  413,  416.  So 
where  the  accounts  have  exceeded  $400,  and  the  amount  has  been  re- 
duced hj  payments  to  less  than  that  sum,  the  justice  has  jurisdiction. 
Matteson  v.  Bloomfield,  10  Wend.  555,  and  note  at  the  end  of  case; 
Ward  V.  Ingraham,  1  E.  D.  Smith,  538 ;  Crim  v.  Cronkhite,  15  How. 
250.     See  Lund  v.  Broadhead,  41  Id.  146. 

In  Hoodless  v.  Brundage,  8  How.  263,  the  plaintiff  sued  the  defend- 
ant on  a  promissory  note  which,  with  interest,  amounted  to  $258.60, 
but  claimed  and  demanded  judgment  for  a  balance  only  of  $95.85.  The 
defendant,  on  the  trial,  proved  his  account  to  be  $253.48,  and  the 
referee  reported  a  balance  due  the  plaintiff  of  $5.20.  The  question 
was,  whether  the  plaintiff  was  entitled  to  costs  on  the  ground  that  the 
demands  of  the  pa,rties  allowed  by  the  referee  in  the  aggregate  ex- 
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ceeded  $400,  and  therefore  deprived  a  justice  of  the  peace  of  jurisdic- 
tion. Held,  that  he  was  not.  The  only  claim  proved  was  the  defend- 
ant's claim,  which,  with  the  plaintiff's  demand,  was  short  of  $400.  If 
the  plaintiff's  claim  exceeded  $400,  and  the  amount  is  reduced  by  a  set- 
off to  i\.  sum  less  than  $100,  the  justice  will  not  have  jurisdiction  even 
if  the  amount  of  the  recovery  does  not  exceed  six  cents.  Stillwell  v. 
Staples,  3  Abb.  365  ;  S.  C.,-5  Duer,  691.  If  the  pleadings  show  that 
the  amount  of  the  accounts  on  both  sides  exceeds  $400,  and  the  parties 
on  the  trial  admit  the  correctness  of  the  items,  and  the  balance  re- 
covered is  less  than  $100,  the  justice  has  no  jurisdiction,  for  the  ad- 
missions of  the  parties  would  be  proving  the  accounts  within  the 
statute.     Stillwell  v.  Staples,  3  Abb.  365  ;  S.  C,  5  Duer,  691. 

In  GiUilcund  v.  Cam/pbell,  18  How.  177,  an  action  was  brought  upon 
a  promissory  note  for  $186,  given  on  a  settlement  of  accounts  between 
the  parties,  and  a  defense  interposed  on  the  ground  of  a  mistake  in  fact 
as  to  any  amount  being  due  to  the  plaintiff,  and  the  referee,  on  the 
trial,  examined  all  the  accounts  between  the  parties,  which  exceeded 
$2,000,  and  corrected  the  errors  committed  in  their  settlement,  which 
reduced  the  amount  of  the  note  down  to  $26.12,  and  thereupon  re- 
ported his  conclusions  of  fact,  and  added  thereto  his  conclusion  of  law, 
"  that  the  plaintiff  recover  of  the  defendant  $26.12,  with  costs."  Held, 
that  by  the  facts  found  a  justice  of  the  peace  had  no  jurisdiction  of 
the  action. 

Where  the  amount  of  the  accounts,  still  subsisting  open  and  un- 
liquidated between  the  parties,  is  a  question  of  fact,  and  the  evidence 
is  conflicting,  the  determination  of  the  justice  upon  that  point  is 
necessarily  as  conclusive  as  upon  any  other  question  of  fact  where  his 
jm-isdiction  is  not  affected  by  his  finding.  And  if,  under  such  circum- 
stances, the  justice  decides  that  the  accounts  of  the  parties,  as  proved 
to  his  satisfaction,  exceed  $400,  and  that  he  is,  therefore,  ousted  of  his 
jurisdiction,  the  County  Court  has  no  right  to  reverse  his  judgment,  on 
appeal.  Parker  v.  Eaton,  25  Barb.  122.  And  see  Sheldon  v.  Wright, 
5  N.  Y.  497  ;  STcinnion  v.  Kelley,  18  id.  355.  If  the  defendant 
raises  an  objection  to  the  jurisdiction  of  the  court  upon  the  ground  that 
the  accounts  of  the  parties  at  issue  exceed  $400,  and  procures  a  discon- 
tinuance of  the  action,  he  will  be  estopped  from  afterward  asserting 
that  the  justice  had  jurisdiction  of  the  action  when  sued  in  the  Supreme 
Court,  and  the  question  of  costs  depends  upon  the  question  of  the  juris- 
diction of  the  justice.  .BradnerY.  Howard,  1^  IS.  Y.  4:11.  But  whether 
a  defendant  would  be  concluded  by  a  judgment  of  dismissal,  rendered 
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on  the  motion  of  the  justice  without  the  intervention  of  the  defendant, 
is  not  so  clear. 

While  a  party  may  be  estopped  by  his  acts  from  questioning  the  juris- 
diction of  a  justice  of  the  peace  as  to  the  subject-matter  of  an  action  or 
special  proceeding,  he  caimot,  by  his  acts,  confer  jurisdiction  upon  the 
justice  over  the  subject-matter.  Consent  can  never  confer  jurisdiction 
of  the  subject-matter.  Henry  v.  Ouyler,  17  Johns.  469 ;  MoMahon 
V.  Eauhr,  ATi  N.  T.  67;  Eundolf  v.    Thalheimer,  12  Id.  593,  600. 

It  is  as  essential  that  a  justice  of  the  peace  should  have  jurisdiction 
of  the  subject-matter  of  a  cause  of  action  set  up  in  an  answer  by  way  of 
counter-claim  in  an  action  pending  before  him,  as  of  a  cause  of  action  set 
up  in  the  complaint.  A  counter-claim  cannot  be  interposed  unless  it  is 
of  such  a  nature  that  a  justice's  court  has  jurisdiction  of  a  cause  of  action 
founded  thereon.  Yol.  1,  p.  27,  §  2947.  If  a  counter-claim  is  inter- 
posed, setting  up  a  cause  of  action  of  which  a  justice  has  no  jurisdiction, 
he  should  disregard  it  and  treat  it  as  a  nullity  and  refuse  to  receive  any 
evidence  in  its  support. 

§  5.  Personal  disqualifications.  The  administration  of  justice 
ought  to  be  impartial.  And  there  ought  not  to  be  the  slightest  cause 
for  questioning  the  purity  of  the  motives  of  the  justice.  The  confi- 
dence of  the  people  in  any  tribunal  must  be  founded  upon  the  intelli- 
gence and  the  integrity  which  it  exhibits  in  the  course  of  its  proceedings. 
The  circumstances  which  influence  the  mind  are  frequently  very  power- 
ful, even  when  the  person  affected  is  unconscious  of  it.  A  juror  who 
has  heard  the  circumstances  of  a  case,  and  has  formed  an  opinion,  is 
not  permitted  to  sit  as  juror  at  the  trial. 

And  a  justice  ought  to  be  as  far  above  suspicion  as  a  juror ;  and,  for 
that  reason,  a  justice  ought  never  to  advise  with  either  of  the  parties  in 
relation  to  the  law  of  the  case  on  the  merits,  nor  as  to  the  manner  of 
prosecuting  the  cause.  It  is  impossible  for  a  justice  to  counsel  either 
party  in  relation  to  the  cause,  and  then  to  feel  entirely  indifferent 
whether  the  advice  given  or  the  opinion  expressed  shall  prove  correct. 
And  this  is  of  the  highest  importance,  since  the  justice  must  sit  in  judg- 
ment upon  that  opinion ;  for  it  would  be  most  strange,  indeed,  if  the 
opinion  expressed  did  not  produce  any  influence  upon  either  the  judg- 
ment or  the  feelings  of  the  justice.  But,  however  that  may  be,  and 
however  just  the  action  of  the  justice  might  be  under  such  circumstan- 
ces, yet  the  opposite  party  could  not  fail  to  feel"  that  there  were  just 
and  reasonble  grounds  to  question  his  impartiality.  And,  therefore," 
no  justice  ought  to  place  liimself  in  a  position  so  questionable.  Every 
one  who  has  observed  the  action  of  the  human  mind  must  have  seen 
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how  naturally  it  sides  with  one  party  or  the  other,  even  when  no  part 
is  taken  in  the  controversy  ;  and  for  that  reason  the  justice  should 
make  impartiality  his  constant  study  in  all  his  official  acts.  A  justice 
cannot,  like  a  juror,  be  challenged  because  he  has  expressed  an  opinion 
in  the  cause.  McDowell  v.  Yan  Deusen,  12  Johns.  356.  The  only 
remedy  of  a  party  in  such  a  case  is  to  call  for  a  jury,  which  is  liable  to 
challenges  until  an  impartial  one  is  obtained. 

In  one  case  in  the  Delaware  Coimty  Court,  it  was  held  by  Gleason, 
coiinty  judge,  that  judgment  must  be  reversed  where  it  appeared  that 
the  justice  who  rendered  it  had  himself  acted  as  counsel  for  the  plaintiff 
before  another  justice  for  the  same  claim ;  and  that  he  refused  to  dis- 
miss the  action  when  pending  before  him  although  the  defendant  ap- 
plied to  him  to  do  so.  Ca/rrington  v.  Andrews,  12  Abb.  348.  See,  also. 
People  V.  OlarTc,  21  Barb.  214.  The  Code  expressly  provides  that  a 
judge  shall  not  sit  as  such  in  or  take  any  part  in  the  decision  of  a  cause 
or  matter  in  which  he  has  been  attorney  or  counsel.  Vol.  1,  p.  106, 
§40.  The  word  "judge"  includes  a  justice  of  the  peace.  Vol.  1, 
p.  168,  §  3343.     See  Ca/rrington  v.  Andrews,  12  Abb.  348. 

Interest  of  the  justice,  or  a  party  to  the  record.  There  are  cases, 
however,  in  which  a  justice,  on  account  of  reasons  personal  to  hiraseK, 
cannot  sit  as  a  judge  or  a  justice  in  the  cause  even  if  he  would.  The 
statute  declares  that  a  judge  shall  not  sit  in  or  take  part  in  the  decision 
of  a  cause  of  matter  to  which  he  is  a  party,  or  in  which  he  has  been 
attorney  or  counsel,  or  in  which  he  is  interested,  or  if  he  is  related  by 
consanguinity  or  affinity  to  any  party  to  the  controversy  within  the 
sixth  degree.  Laws  of  1883,  chap.  234,  §  1.  This  statute  applies  to 
justices  of  the  peace  as  well  as  to  judges  of  courts  of  record.  Every 
judgment  rendered  in  violation  of  the  statute  is  utterly  void,  and  in- 
capable of  being  made  good  by  any  omission,  waiver  or  consent. 
Chambers  v.  Clearwater,  1  Abb.  Ct.  App.  341 ;  S.  C,  1  Keyes,  310  ; 
affirming  41  Barb.  200. 

The  present  provisions  of  the  Code  in  respect  to  disqualification  for 
interest  is  a  mere  re-enactment  of  a  former  statute  which  had  been 
the  subject  of  judicial  construction  in  a  number  of  reported  cases. 
These  decisions  are  as  applicable  now  as  formerly,  and  will  be  cited 
here  as  if  rendered  under  the  present  Code  and  in  construction  of  that 
act. 

It  is  scarcely  possible  to  conceive  of  a  case  in  which  a  justice  of  the 
peace  would  be  named  as  a  party  to  the  record  in  an  action  brought 
before  himself.  But  it  has  been  held  that  the  statute  extends  to  the 
party  beneficially  interested  as  well  as  the  real  party.  JFoot  v.  Morgan, 
1  .Hill,  654.     And  where  several  persons  are  necessary  to  form  a  court, 
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or  to  constitute  a  quorum  of  it,  for  the  transaction  of  business,  if  any 
one  of  those  members  necessary  to  form  a  court,  or  a  quorum  thereof, 
are  parties  to  the  action,  the  judgment  will  be  void.  Converse  v.  Mg- 
A7'thur,  17  Barb.  410  ;  Baldwin  v.  MoArthur,  id.  414. 

In  these  cases  it  is  not  important  that  the  justice  is  not  the  only  one 
interested ;  that  his  interest  is  remote  and  trifling ;  or,  that  it  is  in 
common  witli  many  others ;  for,  when  he  is  a  party  to  the  record,  the 
statute  declares  that  he  cannot  sit  as  a  judge.  And,  where  one  of 
the  justices  who  sat  as  a  member  of  a  court  of  sessions,  was  also, 
at  the  same  time,  a  superintendent  of  the  poor  of  the  county  who  ap- 
plied for  and  obtained  an  order  for  the  maintenance  of  a  poor  person, 
it  was  held  that  the  order  was  void.  Last  two  cases  cited.  In  these 
cases,  the  county  judge  and  the  other  justice  of  sessions  were  as  much 
interested  in  the  event  of  the  action  of  the  court  as  the  one  who  was 
named  as  a  party  to  the  proceeding ;  but  the  causes  were  not  decided 
upon  the  question  of  interest,  for  the  reason  that  the  members  of  the 
court  were  remotely  interested  as  tax  payers ;  but  upon  the  express 
ground  that  one  of  the  members  of  the  court  was  named  as  a  party  to 
the  record. 

An  interest  in  the  event  of  the  action  is  equally  a  disqualification 
of  a  judge  or  a  justice.  But  it  must  be  an  interest  in  the  event  of  the 
action  in  which  he  sits  as  a  judge  or  justice,  or  he  will  not  be  dis- 
qualified. That  he  is  interested  in  similar  causes  is  of  no  consequence, 
so  long  as  he  has  no  interest  in  the  cause  which  he  tries  as  a  justice. 
It  does  not  matter  in  what  nianner  he  may  hold  his  interest ;  whether 
as  a  single  individual,  or  as  a  member  of  a  corporation  ;  for,  when  a 
corporation  is  a  party,  either  as  a  defendant  or  as  a  plaintiff,  if 
the  justice  is  a  member  of  the  corporation,  he  cannot  sit  as  justice. 
The  statute  is  to  be  so  construed  as  to  disqualify  the  justice  in  every 
case  in  which  he  has  a  pecuniary  interest,  which  is  directly  involved 
in  the  determination  of  the  action  which  is  tried  before  him.  Wash- 
ington Ins.  Co.  V.  Price,  1  Hopkins,  1 .  The  test  is,  to  determine 
whether  he  has  a  direct  personal  pecuniary  interest  in  the  event  of  the 
particular  action,  and  whether  the  judgment  directly  affects  that  interest ; 
if  it  does  he  cannot  sit  as  a  justice  in  the  cause. 

There  is  a  partial  qualification  of  the  statute  when  a  town  is  a  party 
to  the  action.  The  statute  provides :  "  Any  action  in  favor  of  a  town, 
which,  if  brought  by  an  individual,  cou'ld  be  prosecuted  before  a  jus- 
tice of  the  peace,  may  be  prosecuted  by  such  town,  in  like  manner, 
before  any  such  justice ;  but  no  action  to  recover  a  penalty  given  to  a 
town  shall  bo  brought  before  any  of  the  justices  of  the  peace  residing 
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in  the  town  for  the  benefit  of  which  the  same  is  prosecuted  ;  but  all 
such  actions  may  be  brought  before  any  one  of  the  justices  of  the  peace 
residing. in  any  other  town  in  the  same  county."  1  E..  S.  837,  §  5  (5th 
ed.).  This  section  apph'es  to  those  cases  only  in  which  the  town  sues 
in  its  corporate  capacity  for  the  recovery  of  a  penalty.  And,  therefore, 
where  an  action  was  brought  before  a  justice  of  the  peace,  in  the  names 
of  the  overseers  of  the  poor,  to  recover  a  penalty  for  a  violation  of  the 
excise  law,  in  selling  spirituous  liquors  without  a  license,  it  was  held, 
that,  although  the  penalty,  when  recovered,  was  to  be  appUed  to  the 
use  of  the  poor  of  the  town  ia  which  the  justice  resided,  he  neverthe- 
less had  jurisdiction.  Wood  v.  Rice,  6  Hill,  58 ;  Corwein  v.  Hames, 
11  Johns.  76.  Therefore,  in  all  actions  brought  by  town  ofScers,  as 
such,  in  their  own  names,  for  the  recovery  of  penalties,  the  justices  of 
the  same  town  will  have  jurisdiction,  notwithstanding  the  penalties, 
when  collected,  are  directed  by  statute  to  be  applied  to  the  use  of  the 
poor  of  the  same  town. 

There  is  one  important  exception  to  the  general  statutory  rule  that  a 
judge  shall  not  sit  in  a  case  in  which  he  is  interested.  If  a  judicial  officer 
has  not  such  an  interest  in  a  case  that  the  result  must  necessarily  affect 
his  person  or  pecuniary  interest,  or  where  his  interest  is  minute,  and  he 
has  so  exclusive  a  jurisdiction  by  Constitution  or  statute  that  his  refusal 
to  act  in  the  case  will  prevent  any  proceeding  in  it,  he  may  act  so  far 
as  to  prevent  a  failure  of  remedy.     Matter  of  Ryers,  73  IST.  T.  1. 

Belationship  to  parties.  But  there  are  other  personal  disqualifica- 
tions than  those  of  being  pecuniarily  interested  in  the  action,  or  of  being 
a  party  to  it. 

Eelationship,  either  by  consanguinity  or  by  affinity,  to  either  of  the 
parties  to  the  action  is  a  disqualification  of  the  justice. 

Impartiality  in  the  administration  of  justice  is  one  of  its  essential 
elements ;  and,  where  there  is  partiality  in  that  administration,  there  is 
also  certain  injustice  to  one  of  the  parties. 

Nothing  is  more  likely  to  bias  the  judgment  and  the  feelings  of  a 
justice  than  his  relationship  to  one  of  the  parties  ;  for  that  attachment 
which  exists  for  relatives  is  founded  in  the  best  feelings  and  principles 
of  our  nature.  And  it  is  a  wise  provision  of  the  law  which  forbids  a 
justice  from  sitting  in  such  a  case,  since  it  is  important  to  the  public 
interests  that  there  should  be  implicit  confidence  in  all  courts,  and  in 
the  belief  that  they  will  administer  impartial  justice  alike  to  all,  in 
whatever  circumstances  or  condition. 

But  it  must  be  remembered  that,  at  common  law,  judges  were  not  sub- 
ject to  the  same  disqualifications  as  jurors,  and  there  are  at  the  present 
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time  many  grounds  of  challenge  to  a  juror  which  are  not  applicable 
to  judges.  At  common  law,  the  only  ground  upon  which  a  judge 
could  be  excluded  from  acting  was  interest  in  the  cause.  This  disability 
was  founded  upon  the  maxim  that  no  man  can  be  a  judge  in  his  own 
cause.  Consanguinity  to  either  of  the  parties,  though  good  cause  for  chal- 
lenge to  a  juror  did  not  disqualify  a  judge,  for  favor  would  not  be  pre- 
sumed in  a  judge.  And  before  the  statute  upon  the  subject  in  this  State, 
although  judges  voluntarily  withdrew  from  the  bench  in  some  cases  by 
reason  of  consanguinity  to  parties,  and  the  judgments  of  inferior  magis- 
trates were  closely  scrutinized  where  the  relationship  was  near,  it  was 
not  held  that  such  relationship  rendered  those  judgments  void. 
Eggleston  v.  Smiley,  17  Johns.  133  ;  Pierce  v.  Sheldon,  13  id.  191 ; 
Matter  of  Dodge  <md  Steroenson  Manuf.  Co.,  11  N.  T.  101.  And  as 
the  disqualification  of  a  judge  by  reason  of  consanguinity  depends 
upon  the  statute,  the  existence  of  the  disqualification  must  be  deter- 
mined from  the  statute  and  cannot  be  extended  beyond  it.     lb. 

The  first  question  is,  what  is  such  a  relationship  by  consanguinity  or 
affinity  as  will  disqualify  a  justice  ?  Ajffmiiy  properly  means  the  tie 
which  arises  between  the  husband  and  the  blood  relatives  of  the  wife, 
and  between  the  wife  and  the  blood  relatives  of  the  husband,  in  conse- 
quence of  the  marriage  ;  and,  therefore,  while  the  marriage  tie  remains 
unbroken,  the  blood  relatives  of  the  wife  stand  in  the  same  degree  of 
affinity  to  the  husband  that  they  do  in  consanguinity  to  her.  But 
there  is  no  affi/nity  between  the  blood  relatives  of  the  husband  and  the 
blood  relatives  of  the  wife.  Paddock  v.  Wells,  2  Barb.  Ch.  331 ; 
Higle  v.  Leonard,  1  Denio,  186. 

Consanguinity  is  that  relation  which  subsists  among  aU  the  dif- 
ferent persons  who  descended  from  the  same  stock  or  common  an- 
cestor. Some  portion  of  the  blood  of  the  common  ancestor  flows 
through  the  veins  of  all  his  descendants,  and  though  mixed  with  the 
blood  flowing  from  many  other  families,  yet  it  constitutes  the  kindred 
or  alliance  by  blood  between  any  two  of  the  individuals. 

This  relation  by  blood  is  of  two  kinds,  lineal  and  collateral.  Lineal 
consanguinity  is  that  relation  which  exists  among  persons  where  one  is 
descended  from  the  other,  as  between  the  son  and  the  father,  or  the 
grandfather,  and  so  upward  in  a  direct  ascending  line ;  or  the  grandson, 
and  so  downward  in  a  direct  descending  line. 

Collateral  consanguinity  is  the  relation  subsisting  among  persons 
who  descend  from  the  same  common  ancestor,  but  not  from  each  other. 
It  is  essential,  to  constitute  this  relation,  that  they  spring  from  the 
same  common  root  or  stock,  but  in  difEerent  branches.     The  mode  of 
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computing  the  degrees  is  to  discover  tlie  commou  ancestor,and  beginning 
with  him,  to  reckon  downwards,  and  the  degree  of  the  two  persons,  or 
the  more  remote  of  them,  is  distant  from  the  ancestor,  is  the  degree  of 
kindred  subsisting  between  them.  Tor  instance,  two  brothers  are  related 
to  each  other  in  the  first  degree,  because  from  the  father  to  each  of 
them  is  one  degree.  An  uncle  and  a  nephew  are  related  to  each  other 
in  the  second  degree,  because  the  nephew  is  two  degrees  distant  from 
the  common  ancestor  ;  and  this  rule  of  computation  is  extended  to  the 
remotest  degrees  of  collateral  relationship.  This  is  the  mode  of  com- 
putation by  the  common  and  the  canon  law.  Bouv.  Law  Diet.,  title 
Consanguinity.  Chancellor  Kent  says,  4  Com.  412,  original  paging  : 
"  In  the  mode  of  computing  the  degrees  of  consanguinity,  the  civil  law, 
which  is  generally  followed  upon  that  point,  begins  with  the  intestate, 
and  ascends  from  him  to  a  common  ancestor,  and  descends  from  that 
common  ancestor  to  the  next  heir,  reckoning  a  degree  for  each  person, 
as  well  in  the  ascending  as  descending  lines.  According  to  this 
rule  of  computation,  the  father  of  the  intestate  stands  in  the  first 
degree,  his  brother  in  the  second,  and  his  brother's  children  in  the 
third  ;  or,  the  grandfather  stands  in  the  second  degree,  the  uncle  in  the 
third,  the  cousins  in  the  fourth,  and  so  on  in  a  series  in  genealogical 
order. "  The  degree  is  now  ascertained  by  ascending  from  the  judge 
to  the  common  ancestor;  and  descending  to  the  party,  counting  a 
degree  for  each  person  in  both  lines,  including  the  judge  and  party, 
and  excluding  the  common  ancestor.     Laws  of  1883,  chap.  234,  §  1. 

There  are  several  cases  which  show  what  persons  are  so  related  to  the 
justice  as  to  disqualify  him  from  acting.  In  Edwards  v.  Russell,  21 
"Wend.  63,  the  justice  and  the  plaintiff  were  cousins,  and  the  justice 
dismissed  the  action  on  account  of  relationship,  but  rendered  judgment 
against  the  plaintiff  for  costs.  It  was  held  that  the  judgment  must  be 
reversed,  because  the  justice  had  no  authority  to  render  any  judgment 
whatever.  In  Rcmdall  v.  Hall,  Lalor's  Sup.  to  Hill  &  Denio,  239,  the 
justice  and  the  defendant  were  second  cousins.  The  justice  dismissed 
the  action,  and  rendered  judgment  against  the  defendant,  for  the  costs  of 
the  justice  and  those  of  the  constable,  and  nothing  more.  This  judg- 
ment was  reversed.  In  Post  v.  Black,  5  Denio,  66,  the  justice  and  the 
plaintiff  were  second  cousins,  and  the  judgment  rendered  was  reversed. 
In  Foot  V.  Morgan,  1  Hill,  654,  it  was  held  that  a  judgment  was  void 
where  the  plaintiff  was  a  nominal  party,  and  the  real  party  in  interest 
was  a  person  who  had  married  a  sister  of  the  justice's  wife,  and  both 
wives  were  living  at  the  time  the  judgment  was  rendered.  And  see 
Oain  v.  Ingham,  7  Cow.  478,  and  note  a.  In  Place  v.  Butternuts 
Woolen  Co.,  28  Barb.  503,  the  justice  was  a  brother  to  one  of  the  stock- 
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holders  in  the  defendant  corporation.  The  corporation  asked  to  have 
the  action  dismissed  for  that  reason.  The  justice  refused,  and  the 
plaintiff  had  judgment.  This  judgment  was  aflSrmed  by  the  County 
Court,  but  was  reversed  by  the  Supreme  Court  on  the  ground  that  a 
brother  of  the  justice  was  a  stockholder  of  the  company  defendant. 
The  decision  of  the  Supreme  Court  rested  mainly  upon  the  authority  of 
Foot  V.  Morgan,  above  cited.  But  the  judgment  of  the  Supreme 
Court  was  in  turn  reversed  by  the  Court  of  Appeals  in  December,  1863, 
and  the  judgment  of  the  County  Court  affirmed.  See  26  How.  601. 
The  determination  of  the  Court  of  Appeals  in  this  case  has  never  been 
reported,  the  opinion  in  the  case  having  probably  been  destroyed  by 
fire.  See  note  to  Jewett  v.  Albany  City  JBanh,  Clark's  Ch.  191  ; 
Matter  of  Bodge  and  Stevenson  Manuf.  Co.,  77  N.  Y.  101,  lOS! 
The  authority  of  Foot  v.  Morgan  has  been  questioned,  in  the  case  last 
cited,  aud  it  is  now  authoritatively  established,  that  to  exclude  a  judge 
or  justice  from  sitting  in  any  cause  by  reason  of  kinship,  such  kinship 
must  exist  between  him  and  some  person  who  is  actually  a  party  to 
the  cause  ;  that  it  is  not  enough  that  he  is  related  to  some  person,  not 
a  party,  who  is  or  may  be  interested  in  it,  or  affected  by  his  judgment 
or  order ;  that  interest  on  the  part  of  a  judge  disqualifies  him  from  sit- 
ting, but  interest  on  the  part  of  a  relative  does  not ;  that  if  a  judge  is 
a  stockholder  of  a  corporation  which  is  a  party  to  an  action  brought 
before  him  he  cannot  sit  therein,  because  he  is  interested,  but  that  the 
fact  that  a  relative  of  the  judge,  within  the  prohibited  degree,  is  a 
stockholder  of  such  corporation  does  not  disqualify  the  judge,  because 
such  stockholder,  though  interested,  is  not  a  party.  Matter  of  Dodge 
and  Stevenson  Manuf.  Co.,  77  N.  T.  101,  107 ;  Dimes  v.  Oram,d 
Junction  Canal,  3  H.  L.  Cas.  759  ;  Bank  of  Lansingburgh  v.  MoKie, 
7  How.  360  ;  affirmed  at  General  Term.  See  14  .id.  549.  A  stock- 
holder of  a  corporation  is  not,  by  reason  of  his  relation  to  the  corpora- 
tion, a  "party"  to  an  action  brought  by  the  corporation  against  a 
third  person,  or  brought  by  a  third  person  against  the  corporation,  within 
the  meaning  of  that  term  as  used  in  the  statute  under  consideration, 
lb. 

There  are  also  some  cases  in  which  the  justice  was  held  not  to  be 
disqualified.  In  Carman  v.  Newell,  1  Denio,  25,  it  was  objected  that 
the  justice  could  not  sit,  and  it  was  proved  that  John  Carman,  a  brother 
of  the  plaintiff,  had  married  the  widow  of  a  deceased  brother  of  the 
justice,  and  that  the  widow  was  then  dead.  It  did  not  appear  that 
there  were  any  children  of  the  widow  living.  It  was  held  that  the 
justice  was  not  disqualified  from  acting  by  reason  of  affinity. 
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In  Highe  v.  Leonard,  1  Denio,  186,  a  brother  of  the  justice  had 
intermarried  with  a  sister  of  the  plaintiff,  and  the  parties  were  married 
before  the  commencement  of  the  action,  and  at  the  time  of  the  trial 
and  the  rendition  of  the  judgment  were  still  living.  It  was  held  that 
the  justice  was  not  disqualified.     See  the  terms  Affinity,  etc.,  cmte,  50. 

The  death  of  the  husband,  without  issue,  will  sever  the  tie  of  affinity 
between  the  wife  and  a  third  person  to  whom  she  was  related,  in  con- 
sequence of  the  husband's  relationship  to  him  by  consanguinity  only. 

But  if  there  be  living  issue  of  the  marriage,  who  survives  the  husband, 
such  issue  will  continue  the  relationship  by  affinity  between  the  wife 
and  the  blood  relatives  of  her  deceased  husband.  Paddock  v.  Wells,  2 
Barb.  Ch.  331 ;  Cain  v.  Inghami,  7  Cow.  478,  and  note  a.  And,  of 
course,  the  death  of  the  wife,  without  issue,  will  sever  the  tie  of  affinity 
between  the  husband  and  the  blood  relatives  of  the  wife  ;  though  if 
there  be  issue  of  the  marriage  living,  the  relationship  will  be  con- 
tinued,    lb. 

It  has  been  made  a  question  whether  this  statutory  disqualification 
may  not  be  waived  by  the  consent  of  the  parties.  And  in  OaMey  v. 
Aspinwall,  3  N.  Y.  547,  the  Court  of  Appeals  held  that,  where  a 
judge  is  disqualified  to  sit  in  a  cause  by  reason  of  consanguinity  to  one 
of  the  parties,  he  cannot  sit  even  by  the  consent  of  both  the  parties. 
And,  in  this  case,  the  judge  participated  in  the  decision  at  the  request 
of  the  party  who  subsequently  moved  to  have  the  judgment  vacated, 
which  motion  was  granted. 

It  is  a  matter  of  some  importance  to  determine  the  character  of  the 
judgment,  if  such  a  one  is  rendered.  In  Foot  v.  Morgan,  1  Hill,  654, 
it  was  held  that  such  a  judgment  was  absolutely  void,  and  that  it  could 
not  be  set  off  against  another  judgment.  In  other  cases,  where  the 
question  arose  on  appeal,  the  judgments  were  reversed  because  they  were 
held  erroneous.  Edwards  v.  Russell,  21  Wend.  63 ;  Randall  v.  Hall, 
Hill  &  Denio's  Sup.  239 ;  Post  v.  Black,  6  Denio,  66 ;  Place  v. 
Butternuts  Woolen  Co.,  28  Barb.  503.  In  the  cases  just  cited,  the 
question  whether  the  judgments  were  absolutely  void  did  not  arise, 
although  the  judges  said  in  some  of  these  cases  that  the  judgments 
were  void.  And,  in  view  of  the  plain  declaration  of  the  statute  that 
in  such  cases  the  judge  shall  not  sit  as  such,  it  seems  too  plain  for  argu- 
ment that  the  judgment  is  absolutely  void  ;  for  it  is  by  virtue  of  the 
statute  that  he  has  jurisdiction  ;  and  when  he  is  by  the  statute  pro- 
hibited from  acting  in  a  given  case,  he  has  no  more  authority  to  act  in 
that  case  than  a  private  citizen  would  have.  It  therefore  follows,  that 
such  a  judgment  may  be  treated  as  a  nullity  in  all  places  and  for  all 
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purposes,  either  collaterally  or  on  appeal.  And  it  is  now  settled  by 
authority,  that  judgment  which  is  rendered  by  a  justice  who  is  related 
to  one  of  the  parties  is  absolutely  void,  whether  the  question  arises  di- 
rectly or  collaterally.  Schoonmaker  v.  Clearwater,  41  Barb.  200 ; 
S.  C.  affirmed,  1  Keyes,  310 ;  1  Abb.  Ct.  App.  200.  And  see  People 
V.  Tweed,  50  How.  434 ;  Hayes  v.  Thompson,  15  Abb.  (N.  S.)  220. 

In  an  action  against  a  justice  of  the  peace  and  two  others  to  recover 
damages  sustained  by  the  plaintifiE  by  reason  of  his  illegal  imprisonment 
under  an  execution  issued  by  the  justice  on  a  judgment  in  an  action 
upon  an  account  for  goods  sold  and  delivered,  it  appeared  that  a 
brother  of  the  justice  was  interested  in  the  claim  litigated  before  the 
justice,  although  not  a  party  to  that  action ;  and  it  was  held  that  even 
though  the  justice  was  ignorant  of  the  fact  that  his  brother  was 
interested  in  the  claim,  the  judgment  was  void,  and  the  justice  was 
liable.  Birdsall  v.  Fuller,  11  Him,  204  This  case  is  an  authority  on 
the  point  that  a  judgment  rendered  by  a  justice  of  the  peace,  who  is 
disqualified  under  the  statute  from  sitting  as  a  magistrate,  is  void,  and 
may  be  questioned  collaterally,  although  the  grounds  upon  which  the 
judgment  of  the  justice  was  held  void  are  not  sufficient,  under  the  de- 
cision of  the  Court  of  Appeals  before  cited,  to  sustain  that  holding. 
See  Matter  of  Dodge  and  Stevenson  Mam,uf.  Co.,  77  N.  Y.  101. 

In  another  action  agaiast  two  justices  of  the  peace  for  false  imprison- 
ment, it  appeared  that  an  overseer  of  the  poor  commenced  bastardy  pro- 
ceedings before  a  justice  of  the  peace,  who  was  his  son-in-law,  and  whose 
wife  was  still  living ;  that  this  justice  associated  another  with  himself, 
and,  after  the  usual  proceedings,  the  justices  made  an  order  of  filiation  ; 
and  on  the  failure  of  the  party  charged  to  comply  with  the  order,  com- 
mitted him  to  jail.  It  was  held  that  the  overseer  was  a  party  to  the 
proceeding  in  such  sense  that  the  proceedings  were  void,  and  the 
justices  liable  to  an  action  for  false  imprisonment.  Mvoenhurgh  v. 
Eenness,  4  Lans.  208.  See,  also,  Baldwin  v.  MoArthur,  17  Barb.  414 ; 
Matter  of  Dodge  and  Stevenson  Manuf.  Co.,  77  N.  Y.  111. 

The  fact  of  the  relationship  of  the  justice  to  the  party  may  be  shown 
by  the  return  of  the  justice  on  an  appeal ;  and  if  it  appears  in  the 
return,  the  judgment  will  be  reversed.  Edwa/rds  v.  Russell,  21  Wend. 
63 ;  Post  V.  Black,  5  Denio,  66  ;  Randall  v.  Rail,  Hill  &  Denio's 
Sup.  239  ;  Place  v.  Butterwuts  Woolen  Co.,  28  Barb.  503. 

The  question  may  also  be  raised  by  assigning  the  relationship  as 
error  in  fact,  on  an  appeal.  And  the  truth  of  the  allegations  may  be 
determined  in  the  County  Court  on  affidavits,  or  by  the  oral  evidence 
of  witnesses  sworn  by  the  court.     Code  of  Civil  Pro.,  §  3057,  vol.  1,  p. 
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57.  This  section  of  the  Code  is  intended  to  permit  the  parties  to  de- 
termine every  thing  assigned  as  error  in  fact,  upon  affidavits,  or  upon 
oral  evidence,  if  the  facts  are  not  within  the  knowledge  of  the  justice ; 
or  if  they  cannot  be  properly  made  to  appear  in  the  return.  Cook  v. 
^ift,  18  How.  454 ;  S.  C,  10  Abb.  212  ;  Eurd,  v.  Beeman,  8  How. 
254  J  Adsit  v.  Wilson,  1  id.  64;  Harvey  v.  Eichett,  15  Johns.  87; 
Roberts  v.  Failis,  1  Cow.  238 ;  Hose  v.  Smith,  4  id.  17 ;  Tifany  v. 
Gilbert,  4  Barb.  320. 

It  is  evident,  from  the  cases  cited,  that  no  objection  need  be  made 
before  the  justice,  and  that  an  appearance  is  not  a  waiver  of  it,  since 
express  consent  cannot  confer  jurisdiction.  And  if  any  such  judgment 
should  be  enforced  by  an  execution,  the  justice  and  the  plaintiff  would 
both  be  trespassers.  The  proper  course  for  the  justice,  when  the 
question  arises,  is  to  dismiss  the  action  and  not  to  render  any  judgment 
whatever. 

Innkeeper^  district  attorney,  etc.  A  district  attorney  cannot  act 
as  a  justice  of  the  peace.  Laws  of  1852,  chap.  304,  §  5.  And  a  justice 
of  the  peace  who  is  an  innholder,  or  tavern-keeper  in  fact,  has  no 
power  or  jurisdiction  under  any  provision  of  chapter  19  of  the  Code 
of  Civil  Procedure ;  but  if  a  judgment  has  been  actually  rendered 
by  him  before  he  became  so  disqualified,  he  may  give  a  transcript 
thereof,  or  issue  execution  thereupon,  or  satisfy  the  judgment,  upon 
payment  thereof.     Vol.  1,  p.  3,  §  2866. 

If  a  justice  should  keep  a  tavern  in  fact,  by  keeping  up  a  sign,  re- 
ceiving travelers  and  selling  liquor,  though  he  has  no  license^  that  is 
keeping  a  tavern  in  fact  within  the  statute.  Clayton  v.  Per  Dun,  13 
Johns.  218 ;  Schermerhom  v.  Tripp,  2  Caines,  108. 

A  justice  of  the  peace  who  is  a  member  of  the  senate  or  assembly 
is  not  obliged  to  take  cognizance  of  a  civil  action  or  special  proceeding, 
though  he  may  do  so  in  his  discretion.     Vol.  1,  p.  3,  §  2867. 


CHAPTER  III. 

GENEKAL  PRELIMINAKY  CONSIDEEATIONS. 

Before  any  party  can  safely  commence  an  action  there  are  several 
particulars  whicli  require  careful  consideration  by  the  party  intend- 
ing to  institute  the  proceedings.  Attention  to  this  matter  in  the 
outset  will  frequently  save  the  payment  of  large  and  useless  bills 
of  costs ;  and,  in  many  cases,  it  may  preserve  a  meritorious  cause 
of  action,  which  might  be  lost  by  a  neglect  of  the  plaintiff  in  not  at- 
tending to  his  own  interests,  in  due  manner  and  season. 

A  party  may  have  substantial  and  meritorious  grounds  for  an  action, 
although  it  may  be  that  there  is  not  a,  present  right  of  action,  on  ac- 
count of  some  preliminary  act  or  thing  necessary  to  be  done.  What 
constitutes  a  right  of  action  will  not  be  discussed  in  this  place.  But 
it  will  be  assumed  for  the  present  that  there  may  be  good  grounds 
for  maintaining  an  action,  if  the  necessary  steps  are  taken  in  relation 
to  it.  It  has  been  said,  that,  "  in  life,  liberty  and  estate,  every  one 
(who  has  not  forfeited  them)  has  a  property  and  right ;  and  if  they  are 
violated,  the  law  gives  an  action  to  redress  the  wrong,  and  punish  the 
wrong-doer."  1  Com.  Dig.,  Action,  A.  1,  page  216.  A  right  of  action 
may  be  defined  to  be  a  right  of  prosecuting  in  a  regular  and  legal 
manner  in  an  appropriate  court,  for  the  recovery  of  whatever  may  be 
legally  a  right  due  to  the  plaintiff ;  it  exists  wherever  a  legal  claim  to 
damages,  or  to  the  recovery  of  some  specific  thing,  has  accrued,  the 
action  itself  being  the  formal  and  prescribed  mode  of  procedure 
whereby  the  right  is  vindicated  or  enforced  in  a  court  of  law.  Yide 
Broom's  Com.  on  Com.  Law,  74.  It  follows  at  once,  from  the  very 
terms  of  definition  just  given,  that,  before  commencing  an  action  in 
any  given  case,  the  plaintiff  should  carefully  consider,  in  the  first  place, 
whether,  upon  all  the  facts  which  exist  in  the  case,  the  law  will  give  a 
right  of  action  upon  the  merits,  independent  of  all  technicalities  in  the 
proceedings  in  relation  to  the  action.  If  an  action  will  not  lie,  then  of 
course  no  other  considerations  are  necessary;  but, in  case  that  question 
is  answered  affirmatively,  other  considerations  will  arise.  And  some 
general  rules  will  be  noticed  in  relation  to  these  considerations,  in- 
cluding those  in  relation  to  the  existence  of  a  right  of  action. 
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The  most  general  division  of  civil  actions  is  into  those  relating  to 
contracts,  and  those  relating  to  torts. 

1.  If  the  action  is  founded  upon  a  right  arising  upon  contract,  it  will 
be  necessary  to  determine  that  the  nature  of  the  contract  is  not  illegal, 
either  by  statute  or  at  common  law ;  that  the  contract  has  the  legal 
assent  of  the  party  sued ;  that  there  was  a  sufficient  legal  consideration ; 
that  the  assent  is  not  invalid  on  account  of  infancy,  insanity,  duress, 
and  the  like ;  and  that  there  has  been  a  breach  of  the  contract  by  the 
party  sued. 

2.  If  the  right  of  action  arises  from  some  tort  or  wrong,  it  must  be 
a  tort  for  which  an  action  is  maintainable;  not  one  of  that  class  for  which 
an  action  will  not  lie ;  and  the  party  complaining  must  not  have  con- 
tributed to  the  result,  or  have  caused  the  occurrence  of  the  act  claimed 
as  the  right  of  action.     Vol.  2,  pp.  590-594. 

3.  If  the  cause  of  action  arises  upon  contract,  has  the  plaintiff  per- 
formed all  the  terms  and  conditions  of  it,  which  the  contract  and 
the  law  require  of  him  before  the  opposite  party  can  be  put  in  default  ? 
Yol.  1,  p.  222. 

4.  Has  the  plaintiff  made  a  tender  of  performance,  or  of  some  act 
necessary  for  him  to  do  before  suing ;  or  has  the  defendant  made  a 
tender,  etc.,  which  will  defeat  the  action,  or  throw  the  costs  of  the 
action  upon  the  plaintiff  ? 

5.  Has  a  notice  been  given,  or  a  demand  made,  in  those  cases  in 
which  it  is  necessary? 

6.  Has  the  performance  of  the  contract  become  illegal  by  act  or 
operation  of  law ;  or  has  it  become  impossible  by  any  acts  or  things 
which  will  legally  excuse  the  performance  thereof  by  either  party?    • 

7.  Has  the  right  of  action,  if  once  perfect,  been  in  any  manner  de- 
stroj'ed,  as  by  a  release,  by  an  accord  and  satisfaction,  an  arbitrament 
and  award,  or  the  like,  or  been  discharged  by  operation  of  law  ? 

8.  Has  there  been  a  valid  extension  of  the  time  for  the  performance 
of  the  contract ;  or  a  valid  agreement  not  to  sue  before  a  given  time 
which  is  yet  unexpired ;  or,  in  other  words,  is  the  cause  of  action 
complete,  at  the  time  of  comTnencing  the  action  ? 

9.  Is  either  party  under  a  personal  disability,  such  as  infancy, 
coverture,  lunacy,  insanity,  or  the  like,  at  the  time  of  commencing  the 
action  ;  and  if  so,  what  steps  are  necessary  to  be  taken  to  pursue  the 
remedy  regularly  and  legally  ? 

10.  Is  the  claim  or  demand  barred  by  the  statute  of  limitations 
either  as  to  those  cases  which  are  some  of  them  limited  to  six  years,  and 
others  to  less  time ;  or  is  the  case  within  some  of  the  exceptions  of 
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the  statute ;  or  have  there  been  payments  of  principal  or  interest ;  or 
has  a  written,  signed  promise  been  given,  etc.  ? 

11.  Is  there  sufficient  legal  evidence  to  maintain  an  action,  inde- 
pendently of  any  proof  offered  by  the  defense  ;  or  to  rebut  any  sup- 
posed defense  that  can  be  made ;  and  is  that  evidence  attainable  so  as 
to  be  available  at  the  trial  ? 

12.  Who  are  the  proper  parties  to  the  action,  either  as  flainUffs  or 
as  defendants  ;  do  they  sue  in  their  own  right ;  or  as  trustees  of  an 
express  trust ;  or  as  officers  of  some  corporation,  such  as  town  or  county 
officers,  and  the  like ;  or,  as  infants  who  must  have  a  guardian,  etc. ; 
and  how  many  plaintiffs  ought  to  be  joined,  etc.  ?  Or,  secondly,  as 
defendants,  are  they  sued  as  the  original  parties  to  the  agreement,  etc. ; 
are  they  town  or  county  officers,  etc. ;  or  are  there  several  defendants 
who  ought  to  be  joined,  etc. ;  or  is  the  defendant  an  executor,  adminis- 
trator, etc.,  who  cannot  be  sued  as  such  executor,  etc.,  before  a 
justice  ;  or  is  there  any  reason  why  the  plaintiff  may  .elect  as  to  whom 
to  make  defendants ;  or  have  the  parties  been  changed  by  an  assign- 
ment of  rights,  by  death,  or  in  any  other  manner  ?  And  let  care  be 
taken  to  select  the  proper  parties  to  the  action,  either  as  plaintiffs  or 
as  defendants,  since  the  right  of  the  justice  to  correct  this  mistake, 
without  consent,  has  been  questioned. 

13.  Have  justices  of  the  peace  jurisdiction  of  the  subject-matter  of 
the  action  ;  or  is  it  one  of  that  class  of  actions  which  is  excluded  from 
their  jurisdiction,  such  as  assault,  battery,  false  imprisonment,  libel, 
slander,  malicious  prosecution,  criminal  conversation  or  seduction ;  or 
do  the  accounts  of  both  parties  exceed  $400 ;  or  is  the  action  of  that 
kind  that  title  to  real  property  will  come  in  question,  either  by  the 
plaintiff's  own  showing,  or  by  the  answer  of  the  defendant  ? 

14.  Has  the  justice,  before  whom  the  action  is  to  be  commenced, 
jurisdiction  of  the  person  of  the  party  named  as  defendant,  viz.,  is  the 
defendant  a  non-resident  of  the  county,  and  is  he  sued  in  the  town  in 
which  he  may  be  at  the  time  he  is  sued ;  or  if  the  defendant  is  a  resi- 
dent of  the  county,  does  he  reside  in  a  town  which  is  so  remote  from 
the  justice,  that  he  cannot  compel  the  defendant  to  appear  before  him 
in  favor  of  a  resident  plaintiff ;  or  is  there  any  other  reason  why  the 
defendant  may  not  be  sued  before  the  justice  named  ? 

15.  Is  the  justice  personally  disqualified,  viz.,  is  he  in  any  manner  a 
party  to  the  action ;  interested  in  the  event  of  it ;  related  to  either 
party  by  consanguinity  or  by  affinity ;  a  tavern-keeper,  or  a  resident  in 
a  town  which  sues  in  its  corporate  capacity  for  a  penalty  ? 

16.  Has  the  plaintiff  a  choice  of  remedies,  and  if  so,  which  remedy 
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is  best  calculated  to  secure  the  relief  desired  ?  Are  tlie  facts  such  as 
will  authorize  a  resort  to  a  provisional  remedy,  and  if  so,  can  the 
plaintiff  furnish  the  proof  necessary  to  authorize  the  justice  to  issue  the 
order  of  arrest,  the  warrant  of  attachment,  or  requisition  to  replevy ; 
and  can  the  plaintiff  furnish  the  security  required  in  case  the  order, 
warrant  or  requisition  should  issue?  Is  it  necessary  to  prevent  a 
failure  of  justice  that  the  property  of  the  defendant  should  be  seized  at 
once  and  held  to  await  the  result  of  the  action,  and  if  so,  will  the  facts 
of  the  case  justify  the  seizure  ?  Is  it  proper  or  advisable,  iii  consider- 
ation of  all  the  facts  of  the  case  and  the  pecuniary  responsibility  of  the 
defendant,  to  waive  any  right  to  proceed  in  tort,  and  resort  instead  to 
an  action  upon  an  implied  contract  ? 

17.  Does  the  action  arise  on  contract,  and  is  the  relief  desired 
merely  the  recovery  of  a  sum  of  money  ?  Or  is  the  action  brought 
upon  an  account  ?  And  if  so,  is  it  of  any  advantage  to  serve  a  verified 
complaint  with  the  summons  ? 

18.  Is  the  summons  correct  in  form  and  substance,  and  perfect  and 
complete  when  issued  ?  Are  the  accompanying  papers,  if  any, 
properly  made  out ;  and  is  the  oflicer  who  is  to  make  the  service  pro- 
vided with  the  necessary  copies  for  service,  and  does  he  understand 
the  nature  of  his  duties  in  respect  to  their  service  ? 


CHAPTER  IV. 

PARTIES  TO  ACTIONS 

Section  1.  Who  should  he  made  plaintiffs.  The  party  prosecuting 
a  civil  action  is  styled  the  plaintiflF ;  the  adverse  party  is  styled  the 
defendant.     Yol.  1,  p.  168,  §  3338. 

The  determination  of  the  question  who  are  the  proper  or  neces- 
sary parties  to  a  proposed  action  necessarily  precedes  its  commence- 
ment and  is  ordinarily  free  from  serious  diflBculty.  The  Code  of 
Civil  Procedure  has  provided  generally  who  shall  be  the  parties  to 
actions,  whether  plaintiff  or  defendant.  It  provides  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  ex- 
cept that  an  executor  or  administrator,  a  trustee  of  an  express  trast, 
or  a  person  expressly  authorized  by  statute,  may  sue  without  joining 
with  him  the  person  for  whose  benefit  the  action  is  prosecuted. 
Vol.  1,  p.  119,  §  449.  The  general  rule,  therefore,  is  that  the  action 
must  be  brought  in  the  name  of  the  "  real  party  in  interest,"  and 
the  first  question  to  be  determined  is  who  are  the  real  parties  in 
interest  in  the  subject-matter  of  the  proposed  action. 

Real  party  in  interest.  In  the  preceding  volumes  an  attempt 
has  been  made  to  state  generally  what  acts  of  omission  or  commis- 
sion will  give  a  right  of  action,  and  no  further  discussion  of  that 
subject  will  be  attempted.  A  breach  of  a  contract  by  one  of  the 
parties  to  it,  without  the  fault  of  the  other,  gives  to  the  latter  a 
right  of  action  to  recover  the  damages  arising  from  the  breach,  un- 
less he  has  transferred  his  interest  in  the  contract  to  a  third  person,  or 
unless  such  third  person  has  succeeded  to  his  interest  in  the  contract 
by  operation  of  law.  So  an  innocent  person  who  has  been  injured 
by  the  wrongful  act  of  another  has  a  right  of  action  to  recover  dam- 
ages for  the  injury  sustained  unless  by  his  act  or  by  the  operation  of 
law  that  right  has  been  transferred  to  another.  In  aU  such  cases  there 
can  be  no  question  as  to  who  is  the  real  party  in  interest  or  who  should 
be  made  plaintiff  in  the  action.  Where  a  legal  liability  has  been 
created  by  a  subscription  to  a  paper  requesting  certain  persons  named 
therein  as  trustees  to  purchase  certain  lands,  etc.,  and  promising  to  pay 
a  sum  specified  toward  a  fund  to  be  raised  for  the  purposes  mentioned 
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therein,  an  action  against  a  subscriber  to  the  paper  should  be  brought 
in  the  name  of  such  trustees,  as  they  are  the  real  parties  in  interest. 
Hutohins.  V.  Smith,  46  Barb.  235'.  And  where  the  parties  to  a  sub- 
scription paper  have  designated  some  person  therein  as  treasurer  of  the 
fund  to  be  raised,  and  have  promised  to  pay  to  him  the  sums  set  op- 
posite their  respective  names,  such  treasurer  is  the  proper  person  to 
bring  an  action  on  the  promises  of  the  several  subscribers.  Presby- 
terian Society  v.  Beach,  Yi  N.  Y.  72. 

Assignees.  The  provision  of  the  Code  that  an  action  must  be  prose- 
cuted by  the  real  party  in  interest,  except  in  the  cases  specified,  was 
intended  to  abolish  the  common-law  rule  which  prohibited  an  action  at 
law  otherwise  than  in  the  name  of  the  original  obligee  or  covenantee, 
although  he  had  transferred  all  his  interest  in  the  bond  or  covenant  to 
another.  Allen  v.  Brown,  44  IST.  T.  228.  If  a  specific  claim  has  been 
assigned,  and  the  assignee,  by  virtue  of  the  assignment,  has  acquired 
the  whole  title  to  the  claim,  he  is  legally  the  real  party  in  interest,  and 
is  entitled  to  maintain  an  action  iipon  the  claim  under  this  provision  of 
the  Code,  although  other  persons  may  have  an  ultimate  beneficial  in- 
terest in  the  recovery,  and  even  though  he  may  be  liable  to  others  as  a 
debtor  upon  his  contract  for  the  collection  he  may  make.  lb.  In  an 
action  upon  a  promissory  note,  it  is  sufficient  to  make  the  plaintiff  the 
real  party  in  interest,  that  he  has  the  legal  title,  either  by  written 
transfer  or  delivery,  whatever  may  be  the  equities  between  him  and  his 
assignor.  Hanjs  v.  Eathorn,  74  N.  T.  486.  As  against  the  debtor,  a 
person  holding  a  written  assignment  of  a  claim  to  himself,  which  is 
valid  on  its  face,  obtains  the  legal  title  and  is  the  real  party  in  interest, 
notwithstanding  the  fact  that  the  assignment  was  without  consideration, 
and  merely  colorable  as  between  him  and  the  original  claimant.  Such 
an  assignment  would  protect  the  debtor  against  a  subsequent  suit  by 
the  assignor.  Sheridan  \.  Mayor,  68  E.  T.  30.  So  the  indorsee  and 
holder  of  a  note,  to  whom  it  has  been  transferred  absolutely  and  in 
good  faith,  may  sue  the  maker  upon  it,  notwithstanding  the  fact  that 
the  consideration  for  the  transfer  is  not  to  be  paid  until  the  note  is  col- 
lected. In  such  case  the  transferee  has  an  absolute  right  to  the  money 
due  upon  the  note  and  to  receive  and  appropriate  it  to  his  own  use 
when  recovered.  He  is  the  real  party  in  interest,  although  the  payee 
of  the  note  may  be  interested  in  the  event  of  the  suit  in  the  sense  that 
if  the  note  is  not  collected  he  will  not  receive  any  thing  as  its  price,  or 
by  reason  of  his  indorsement  and  sale  of  it.  Cwtrnnvngs  v.  Morris,  3 
Bosw.  560 ;  S.  C,  25  N.  Y.  625.  So  where  a  note,  payable  to  bearer, 
is  delivered  by  the  payee  to  a  third  person  upon  the  undertaking  of 
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the  latter  to  collect  it  at  Ms  own  expense  and  pay  to  the  payee  upon 
its  collection  a  certain  sum  of  money,  the  person  to  whom  it  is  so  de- 
livered is  the  real  party  in  interest  within  the  meaning  of  the  Code  and 
is  entitled  to  maintaia  an  action  upon  the  note.  Eaton  v.  Alger,  47 
N.  Y.  345.  But  to  entitle  a  person  to  sue  upon  an  obligation  to  which 
he  is  not  an  original  party,  he  must  liave  the  right  of  possession  and 
ordinarily  be  the  legal  owner.  Such  ownership  may  be  as  equitable 
trustee,  it  may  have  been  acquired  without  adequate  consideration, 
but  it  must  be  suihcient  to  protect  the  defendant  upon  a  recovery 
against  him  from  a  subsequent  action  by  the  assignor.  Hays  v. 
Hathorn,  74  N,  T.  486.  In  one  case  it  was  held  that  where  the  owner 
and  holder  of  a  promissory  note,  payable  to  bearer,  delivered  it  to  a 
third  person  to  sue  in  the  name  of  the  latter,  taking  from  the  transferee 
his  promissory  note,  for  the  amount  of  the  note  transferred  payable 
at  a  future  day,  but  with  the  understanding  that  in  case  the  note  trans- 
ferred was  not  collected,  then  the  note  given  for  it  was  to  be  returned 
to  the  maker,  that  the  original  owner  of  the  note  transferred,  and  not 
the  person  to  whom  it  was  transferred,  as  above  stated,  was  the  real 
party  in  interest  within  the  meaning  of  the  Code,  and  that  the  trans- 
feree could  not  maintain  an  action  upon  it.  KiilTnore  v.  GuT/ver,  24 
Barb.  656.  So  far  as  this  case  is  in  opposition  to  the  doctrine  of  the 
cases  above  cited  it  must  be  deemed  of  no  authority  in  this  State.  The 
assignee  of  a  cause  of  action  by  an  absolute  assignment  in  writing  is 
"  the  real  party  in  interest "  within  the  meaning  of  the  statute,  although 
it  may  appear  that  his  assignor  expects  to  get  the  money  recovered  in 
the  action.  Meeker  v.  Glaghorn,  44  N.  T.  349.  And  see  Greene  v. 
Niagara  Fire  Ins.  Go.,  6  Hun,  128. 

The  C  ode  of  Civil  Procedure  provides  that  "  where  a  claim  or  de- 
mand can  be  transferred,-  the  transfer  thereof  passes  an  interest,  which 
the  transferee  may  enforce  by  an  action  or  special  proceeding,  or 
interpose  as  a  defense  or  counter-claim,  in  his  own  name,  as  the  trans- 
feror might  have  done,  subject  to  any  defense  or  counter-claim  exist- 
ing against  the  transferor,  before-  notice  of  the  transfer,  or  against  the 
transferee.  But  this  section  does  not  apply  where  the  rights  or  liabili- 
ties of  a  party  to  a  claim  or  demand,  which  is  transferred,  are  regulated 
by  special  provision  of  law ;  nor  does  it  vary  the  rights  or  liabilities  of 
a  party  to  a  negotiable  instrument,  which  is  transferred."'  Code  of 
Civil  Procedure,  §  1909.  This  section  was  intended  to  apply  not  only 
to  transfers  by  assignment,  but  also  to  every  other  form  of  transfer  by 
which  the  title  to  property  is  changed  from  one  person  to  another. 
The  general  principles  relating  to  assignments  and  the  rights  of  assignees 
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tave  been  discussed  in  a  preceding  volume.  See  vol.  1,  p.  812.  It  is, 
therefore,  unnecessary  to  repeat  the  discussion  in  this  place.  But  a 
few  of  the  reported  cases  relating  to  the  right  of  action  by  assignee 
will  be  given  in  this  connection  for  convenience  of  reference. 

"When  several  persons  are  interested  in  a  claim  or  demand  they  must 
all  join  in  an  assignment  of  it,  or  the  transfer  will  not  carry  any  other 
interest  than  that  of  the  person  who  executes  the  assignment ;  and  if 
the  whole  interest  is  not  assigned,  the  person  to  whom  a  portion  of  the 
claim  is  assigned  cannot  maintain  an  action  in  his  own  name  alone  on 
the  demand.     Mills  v.  Pearson,  2  Hilt.  16. 

A  joint  demand  which  belongs  to  several  persons  cannot  be  split  up 
by  them  and  assigned  to  several  different  persons,  so  as  to  authorize 
an  action  to  be  brought  by  each  assignee  for  his  interest  in  the  demand, 
because  the  law  wiU  not  tolerate  that  a  defendant  shall  be  subjected  to 
the  costs  of  several  different  actions  in  such  a  case.  Coster  v.  If.  Y. 
and  Erie  B.  B.  Co.,  6  Duer,  43,  44. 

If  the  whole  interest  in  the  demand  is  transferred,  it  is  not  import- 
ant whether  it  is  the  legal  title  that  passes,  so  long  as  the  equitable 
title  and  the  whole  interest  passes,  for  in  that  case  the  assignee  will  be 
the  real  party  in  interest.  Hastings  v.  MaKinley,  1  E.  D.  Smith, 
273. 

A  promissory  note,  which  is  guaranteed,  may  be  assigned  so  as  to 
authorize  an  action  in  the  name  of  the  assignee  against  the  guarantor. 
Small  V.  Stone,  1  Bosw.  352. 

An  assignee  named  in  an  assignment  for  the  benefit  of  creditors 
may  sue  in  his  own  name  for  demands  which  were  due  to  the  assignor, 
without  joining  the  persons  for  whose  benefit  the  assignment  was  made. 
Mellen  v.  Hamilton  Fire  Ins.  Co.,  5  Duer,  101. 

Claims  for  unliquidated  damages  for  a  breach  of  a  contract  may  be 
assigned  and  the  assignee  may  sue  in  his  own  name  ;  as  where  a  land- 
lord agreed  in  a  lease  to  allow  the  tenant  certain  privileges  in  the  use 
of  Oroton  water,  etc.,  and  he  afterward  deprives  the  tenant  of  the  use 
thereof.  Munson  v.  Riley,  2  E.  D.  Smith,  130.  So,  where  there  is  a 
contract  to  employ  and  pay  a  laborer,  and  the  contractor  refuses  to  per- 
form his  agreement.  Monahan  v.  Story,  2  E.  D.  Smith,  393.  So,  of 
a  contract  to  dehver  a  quantity  of  merchandise  of  a  certain  quality, 
which  is  not  done.  Dana  v.  Fiedler,  1  E.  D.  Smith,  464.  So,  where 
a  landlord  let  land  on  shares,  and  he  agreed  with  the  tenant  to  keep 
certain  fences  in  repair,  which  was  not  done  ;  the  tenant  assigned  his 
interests  in  the  crops,  which  were  damaged  by  cattle  in  consequence  of 
the  non-repair  of  the  fences,  it  was  held  that  the  landlord  was  liable  to 
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an  action   by  the  assignee  in  his  own  name.     Parmelee  v.  Damm,,  23 
Barb.  461. 

A  contract  to  pay  a  certain  person,  or  his  wife,  annually,  a  given 
sum  during  the  life  of  the  longest  liver  of  them  gives  a  right  of  action 
to  the  survivor,  which  is  assignable  after  the  death  of  one  of  the  parties, 
and  the  assignee  may  sue  in  his  own  name.  Prindle  v.  Ca/ruthers,  15 
N.  T.  425. 

Where  money  is  loaned,  and  it  is  claimed  by  the  lender  that  the  loan 
was  procured  by  fraudulent  representations,  the  claim  is  one  arising 
upon  contract,  and  it  may  be  assigned,  and  the  assignee  sue  in  his  own 
name.  French  v.  White,  5  Duer,  254  ;  Byxbie  v.  Wood,  24  N.  Y. 
607  ;  Brady  v.  Bissell,  1  Abb.  Y6. 

The  owner  of  a  promissory  note  can  maintain  an  action  on  it,  under 
the  Code,  in  his  own  name,  against  the  makers,  although  not  so  indorsed 
that  he  can  sue  as  indorsee  by  the  rules  of  the  common  law.  Houghton 
V.  Dodge,  5  Bosw.  326.  And  where  a  promissory  note  is  payable  to 
order,  and  has  been  sold  and  delivered,  previous  to  its  becoming  due 
for  a  full  and  valuable  consideration,  the  owner  may  sue  in  his  own 
name,  without  alleging  an  indorsement  of  the  note  to  him,  since  the 
right  to  the  note  will  pass  by  an  assignment  without  indorsement,  and 
the  owner  will  be  the  real  party  in  interest.  Billings  v.  Jane,  11 
Barb.  620 ;  Houghton  v.  Dodge,  6  Bosw.  326 ;  White  v.  Brown,  14 
How.  Pr.  282.  The  complaint  ought  to  state  the  facts  as  they  really 
are  in  this  respect.  The  fact  that  a  plaintiff  has  not  the  actual  pos- 
session of  the  note  sued  on  does  not  affect  his  right  to  recover  upon  it. 
It  is  sufficient  that  he  has  the  right  to  the  money  due  upon  it,  although 
the  instrument  has  been  deposited  with  a  third  person,  in  pursuance 
of  an  agreement  between  the  parties.     Selden  v.  Pringle,  IT  Barb.  458, 

Where  a  note,  not  negotiable,  is  sued  on  by  a  person  other  than  the 
payee,  the  possession  of  the  note  in  court,  at  the  trial,  by  the  plaintiff's 
counsel,  is  not  prima  facie  evidence,  as  in  case  of  commercial  paper, 
negotiable  in  terms,  that  the  note  was  transferred  to  plaintiff  before  the 
commencement  of  the  action,  and  before  the  maturity  of  the  note. 
Barrich  v.  Austin,  21  Barb.  241.  In  such  cases  the  plaintiff  should 
allege  and  prove  the  facts  which  show  him  to  be  the  real  party  in  in- 
terest, by  sale,  assignment  or  otherwise. 

To  maintain  an  action  on  contract,  it  must  appear  that  the  plaintiff 
is  the  only  person  possessed  of  any  ownership  or  interest  in  the  demand, 
so  that,  on  a  recovery  and  subsequent  payment,  all  rights  of  action  in 
respect  to  it  will  be  barred  as  against  the  defendant.  And  where  the 
plaintiff  sued  as  the  assignee  of  a  demand  which  originally  accrued  to 
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two  persons  as  partners,  but  the  assignment  wMch  was  proved  was  exe- 
cuted by  but  cue  of  the  partners,  and  purported  to  transfer  only  Ms 
"  right,  title  and  interest "  in  the  claim,  and  there  was  no  proof  that 
the  partnership  had  been  dissolved,  or  that  the  claim  was  ever  vested 
in  the  partner  making  the  assignment,  or  that  the  other  partner  had 
ever  done  any  act  which  would  estop, him,  or  would  vest  his  interest 
iu  the  assets  of  the  firm  in  his  partner,  it  was  held  that  the  plaintiff 
could  not  maintain  an  action.  Mills  v.  Pearson,  2  Hilt.  16.  In  most 
of  the  actions  which  are  brought  upon  contracts,  the  action  is  brought 
by  one  of  the  parties  to  it,  or  by  some  person  to  whom  the  right  of 
action  has  been  assigned.  But  there  are  some  cases  in  which  a  person 
may  sue  for  the  recovery  of  damages  for  the  breach  of  a  contract  to 
which  he  was  not  a  party,  and  to  whom  there  has  not  been  any  as- 
signment of  the  right  of  action.  When  one  person  pays  money  or  de- 
livers property  to  another,  and  the  latter,  in  consideration  thereof, 
promises  to  pay  a  certain  sum  of  money  to  some  third  person,  such 
third  person  may  maintain  an  action  in  his  own  name  to  recover  the 
sum  specified,  although  no  consideration  moves  from  the  party  who 
brings  the  action.  Ba/rker  v.  BucMin,  2  Denio,  46 ;  Hale  v.  Board- 
man,  27  Barb.  82 ;  Earle  v.  Crane,  6  Duer,  564 ;  Lawrence  v.  Fox, 
20  N.  T.  268 ;  Union  Ind.  Rub.  Co.  v.  Tomlinson,  1  E.  D.  Smith,  364 ; 
Muller  V.  Maxwell,  2  Bosw.  355 ;  vol.  1,  p.  209. 

Executors  and  administrators.  The  first  exception  to  the  general 
rule  that' an  action  must  be  prosecuted  in  the  name  of  the  real  party  iu 
interest  is  in  favor  of  executors  and  administrators.  They  may  sue 
without  joining  with  them  the  person  or  persons  for  whose  benefit  the 
action  is  prosecuted.  Yol.  1,  p.  119,. §  449.  Actions  may  be  brought 
by  executors  or  administrators  in  justices'  courts,  although  they  cannot 
be  sued,  as  such,  in  them.  Yol.  1,  pp.  2,  3.  An  action  or  special 
proceeding  commenced  by  an  executor  or  administrator  upon  a  cause 
of  action  belonging  to  him  in  his  representative  capacity  must  be 
brought  by  him  in  that  capacity.  Code  of  Civil  Procedure,  §  1814. 
This  rule  was  introduced  by  the  section  of  the  statute  cited,  and 
renders  obsolete  numerous  decisions  holding  that  an  executor  can  main- 
tain an  action,  either  in  his  ovni  name,  or  as  executor,  upon  a  note 
given  to  him  as  executor,  for  a  debt  due  to  his  testator  at  the  time  of 
his  decease.  Merritt  v.  Seamw/n,  6  N.  Y.  168 ;  Bright  v.  Cv/rrie,  5 
Sandf.  433  ;  Eagle  v.  Fox,  8  Abb.  40.  One  of  two  or  more  executors, 
to  whom  letters  testamentary  have  not  been  issued,  is  not  a  necessary 
party  to  an  action  or  special  proceeding  in  favor  of  the  executors  in 
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their  representative  capacity.  Code  of  Civil  Procedure,  §  1818. 
See  Moore  v.  WilUtt,  2  Hilt.  522. 

The  next  of  kin  cannot  maintain  an  action  or  prosecute  a  claim  for  a 
distributive  share  of  the  personal  property  of  the  deceased  in  their 
character  of  next  kin.  Letters  of  administration  must  be  taken  out, 
and  the  action  brought  in  the  name  of  the  administrator.  Woodin  v. 
Bagley,  13  Wend.  453 ;  Beecher  v.  Grouse,  19  id.  306.  But  when 
the  owner  in  fee  of  lands  demised  for  a  term  of  years  dies  intestate 
before  the  expiration  of  the  lease,  one  of  his  heirs  at  law  can  sue  alone 
to  recover  his  aliquot  part  of  the  subsequently  accruing  rent.  Jones  v. 
Feloh,  3  Bosw.  63 ;  Crv^er  v.  MoLaury,  41 IST.  T.  219,  225 ;  3  E.  S. 
(5th  ed.)  169,  170,  §§  6  and  7;  1  E.  S.  747,  §  23. 

Where  the  payee  of  a  promissory  note  is  in  possession  of  it  about 
eight  days  before  her  death,  a  third  person  cannot  maintain  an  action 
upon  it,  after  the  payee's  death,  without  showing  title  to  the  note  de- 
rived from  personal  representatives  of  the  payee,  if  there  are  circum- 
stances showing  an  intention  of  the  payee  to  cancel  the  note  sufficient  to 
rebut  the  presumption  of  its  sale.  JEdwa/rds  v.  Campbell,  23  Barb.  423. 
And  see  Loundsbury  v.  Depew,  28  id.  44 ;  Heidenhevmer  v.  Wilson,  31 
id.  636. 

Trustees  of  an  express  trust.  The  second  exception  to  the 
general  rule  that  every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest  is  made  in  favor  of  a  trustee  of  an  express  trust. 
Such  trustee  may  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.  A  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another  is  a  trustee  of  an 
express  trust  within  the  meaning  of  this  provision.  Yol.  1,  pp.  119, 
449.  A  trustee  of  an  express  trust  can  sue  upon  a  contract  made  by 
him  in  that  capacity.     Arosemena  v.  SinoMey,  11  Jones  &  Sp.  43. 

■Under  the  general  term  "  trustee  of  an  express  trust "  are  included 
committees  of  the  person  and  estate  of  a  lunatic ;  Person  v.  Warren, 
14  Barb.  488 ;  Fields  v.  Fowler,  2  Hun,  400  ;  S.  C,  4  N.  Y.  Sup.  Ct. 
(T.  &  C.)  698.  But  see  Burnet  v.  Boohstaver,  10  Hun,  481 ;  general 
guardians  of  infants,  appointed  by  the  surrogate  ;  Thomas  v.  Bennett, 
56  Barb.  197 ;  the  trustee  of  a  wife  in  articles  of  separation  between 
husband  and  wife ;  Dwpre  v.  Rein,  56  How.  228 ;  a  receiver  or 
sequestrator,  appointed  by  the  courts  of  this  State ;  Donnelly  v.  West, 
17  Hun,  564,  and  assignees  for  the  benefit  of  creditors,  etc.,  Lewis 
V.  Graham,  4  Abb.  106. 

An  assignee  for  the  benefit  of  creditors  can  maintain  an  action  in  his 
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individual  character  to  recover  a  claim  due  the  assignor.  He  is  not 
obliged  to  sue  as  trustee.     Hogland  v.  Trash,  48.  N.  T.  686. 

One  to  whom  a  contract  for  the  payment  of  money  is  assigned,  in 
trust  for  one  who  had  made  advances  to  the  assignor,  may  sue  upon  the 
contract  as  a  trustee  of  an  express  trust.  CumTnins  v.  Ba^kalow,  1 
Abb.  Ct.  App.  479  ;  S.  C,  4  Keyes,  514. 

Where  a  non-resident  executor  has  given  a  bond  to  the  people  of 
the  State  of  New  Toi-k,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office,  the  people  may  maintain  an  action  for  a  breach  of 
the  bond,  as  they  are  trustees  of  an  express  trust  within  the  meaning  of 
the  Code.     People  r.  Struller,  16  Hun,  234. 

An  agent  of  a  mowing  machine  company,  who  contracts  and  sells 
mowing  machines  for  the  company,  is  a  trustee  of  an  express  trust,  and 
may  sue  on  the  contract  in  his  own  name.  Davis  v.  Reynolds,  48 
How.  210 ;  S.  0.  affirmed,  5  Hun,  651.  And  generally,  a  factor  or 
other  mercantile  agent  who  contracts  in  his  own  name  on  behalf  of  his 
principal  is  a  trustee  of  am,  express  trust,  within  the  meaning  of  the 
Code,  and  is  the  proper  party  to  bring  an  action  in  his  own  name  upon 
the  contract.     Orinnell  v.  Schmidt,  2  Sandf.  706. 

The  agent  of  a  foreign  corporation  may  maintain  an  action  in  his 
own  name  upon  a  subscription  note  payable  to  the  plaintiff,  "  as  execu- 
tive agent  of  the  company,"  for  stock  of  the  corporation  to  be  issued 
to  the  signer.  The  contract  is  to  be  deemed  made  with  the  agent,  and 
he  the  trustee  of  an  express  trust,  though  he  is  mentioned  in  respect  to 
his  representative  character,  and  not  as  promisee  individually,  and 
nothing  appears  to  show  that  he  has  any  interest  apart  from  his  prin- 
cipal, or  that  there  was  any  motive  for  interposing  him  as  the  formal 
contracting  party  between  the  promisor  and  the  party  equitably  entitled 
to  the  benefit  of  the  contract.     Considerant  v.  Brisbane,  22  N.  Y. 

389. 

Agents.  We  have  seen  that  a  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another  is  a  trustee  of  an  express 
trust  within  the  meaning  of  the  provision  allowing  such  trustee  to  sue 
without  joining  the  person  for  whose  benefit  the  action  is  prosecuted. 
This  of  course  includes  an  agent  who  contracts  in  his  own  name  for 
the  benefit  of  his  principal.     See  vol.  1,  p.  453. 

In  certain  cases  an  action  on  a  contract  executed  by  an  agent  must 
be  brought  by  the  agent  and  cannot  be  maintained  by  the  principal. 
Thus,  if  an  agent  enters  into  a  contract  under  seal  for  an  undisclosed 
principal,  and  it  distinctly  appears  from  the  instrument  executed  that 
the  seal  affixed  is   the  seal  of  the  person  subscribing  it,    who   desig- 
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nates  himself  as  agent,  and  not  that  of  his  principal,  the  agent  only, 
as  between  the  two,  can  maintain  an  action  for  a  breach  of  the  contract- 
Schaefer  v.  Eenkel,  75  IS..  Y.  378 ;  Briggs  v.  Pa/rtridge,  64  id.  357 ; 
S.  C,  21  Am.  Eep.  617. 

But  when  an  executory  contract,  not  under  seal,  is  executed  by  an 
agent  within  the  scope  of  his  authority,  it  may  be  enforced  by  the 
principal  although  executed  in  the  name  of  the  agent.  Nicoll  v.  Burke, 
78  N.  T.  580.  And  this  is  the  rule  whether  the  agent  describes  himself 
as  agent  or  not,  or  whether  the  principal  is   known  or  unknown.     lb. 

Where  a  lease  was  executed  for  a  landlord  by  an  agent  in  his  own 
name,  with  the  additional  words,  "  for  the  owner,"  and  the  other  party, 
as  tenant,  executed  the  lease  in  his  own  name,  it  was  held  that 
the  agent  might  sue  in  his  own  name  to  recover  the  rent.  Morgan  v. 
Reid,  7  Abb.  215.  So  the  landlord  might  sue  in  his  own  name  if 
he  chose.  JErickson  v.  Gompton,  6  How.  471.  Of  course  both  princi- 
pal and  agent  could  not  sue  at  the  same  time,  and  an  action  brought 
by  one  would  determine  the  right  of  the  other  to  sue  while  such  action 
was  pending  ;  and  a  recovery  by  one  would  bar  an  action  by  the  other, 
and  so  of  a  defeat  in  the  action. 

A  public  auctioneer  who  sells  goods  for  another  may  maintain  an 
action  for  the  price,  although  he  has  received  his  advances  and  com- 
missions and  has  no  interest  in  the  property  or  its  proceeds.  Minturn 
V.  Main,  7  N.  Y.  220 ;  Bogard  v.  CfRegcm,  1  E.  D.  Smith,  590 ; 
Brown  V.  Cherry,  38  How  852,  359.  The  right  of  an  agent  to  sue  as 
a  trustee  of  an  express  trust  has  been  already  noticed.  See  ante, 
67.    And  see  vol.  1,  p.  453. 

Persons  expressly  authorized  by  statute.  The  third  exception 
to  the  general  rule,  that  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  embraces  the  numerous  classes  of  persons 
expressly  authorized  by  statute  to  sue.  It  would  be  idle  to  attempt 
to  enumerate  all  the  various  persons  or  classes  of  persons  who  have 
been  authorized  by  statute  to  maintain  actions  in  their  own  names. 
Some  of  these  classes  of  persons  will  be  noticed  in  the  following  pages. 

Joint-stock  associations,  etc.  A  joint-stock  association  falls  within 
the  exception  to  the  general  rule  last  noticed.  The  Code  of  Civil  Pro- 
cedure provides  that  an  action  or  special  proceeding  may  be  brought  by 
the  president  or  treasurer  of  an  unincorporated  association,  consisting 
of  seven  or  more  persons,  to  recover  any  property,  or  upon  any  cause 
of  action  for  or  upon  which  all  the  associates  may  maintain  such  an 
action  or  special  proceeding,  by  reason  of  their  interest  or  ownership 
therein,  either  jointly  or  in  common.     Code  of  Civil  Pro.,  §  1919. 
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Any  partnership,  or  other  company  of  persons,  which  has  a  president 
or  treasurer  is  deemed  an  association  within  the  meaning  of  this  sec- 
tion,    lb. 

Thus  when  a  promissory  note  is  the  property  of  a  company  or  asso- 
ciation, composed  of  not  less  than  seven  persons,  having  a  treasurer,  an 
action  upon  the  note  may  be  brought  in  the  name  of  the  treasurer. 
T^letts  V.  Blood,  21  Barb.  650.  See,  also,  Austin  v.  Seanng,  16  N. 
T.  112;  Wash  v.  Russell,  5  Barb.  556;  Wells  v.  Gates,  18  id.  554; 
Wew  York  MaMed  Iron  Works  v.  Smith,  i  Duer,  362. 

By  county,  town  or  municipal  officers.  An  action  or  special  pro- 
ceeding may  be  maintained  by  the  trustee  or  trustees  of  a  school  dis- 
trict, the  commissioner  or  commissioners  of  highways  of  a  town, 
the  overseer  or  overseers  of  the  poor  of  a  town,  village  or  city, 
the  supervisor  of  a  town,  the  county  superintendent  or  superintendents 
of  the  poor,  or  the  supervisors  of  a  county,  upon  a  contract  lawfully 
made  with  those  officers  or  their  predecessors  in  their  official  capacity ; 
to  enforce  a  liabihty  created  or  a  duty  enjoined  by  law  upon  those 
officers,  or  the  body  represented  by  them ;  or  to  recover  a  penalty 
or  a  forfeiture  given  to  those  officers  or  to  the  body  represented 
by  them ;  or  to  recover  damages  for  an  injury  to  the  property 
or  rights  of  those  officers  or  the  body  represented  by  them ; 
although  the  cause  of  action  accrued  before  the  commencement 
of  their  term  of  office.  Code  of  Civil  Pro.,  §  1926.  The 
officer  by  whom  the  action  or  special  proceeding  is'  brought  must  be 
described  in  the  summons  or  other  process  by  which  it  is  commenced, 
and  in  all  subsequent  proceedings,  by  his  individual  name  with  the  ad- 
dition of  his  official  title.  Code  of  Civil  Pro.,  §  1929.  Section  1926 
above  quoted  does  not  apply  to  a  case  where  it  is  specially  prescribed 
by  law  that  an  action  may  be  maintained  by  the  body  represented  .by 
an  officer  designated  in  that  section.  But  in  that  case  the  prosecution 
of  the  action  must  be  conducted  by  the  persons  then  in  office  who  rep- 
resent that  body.  Code  of  Civil  Pro.,  §  1928-.  Thus,  an  action  cannot 
be  maintained  by  the  supervisor  of  a  town  in  his  name  of  office  against 
his  predecessor,  for  omitting  to  render  an  account  of  town  moneys 
and  securities  in  his  hands  in  his  last  accounting,  and  for  a  conversion 
of  such  moneys  and  securities.  This  cause  of  action  is  expressly  given 
by  statute  to  the  town  in  its  corporate  capacity.  Hagadorn  v.  Raux, 
72  K.  T.   683.     See  Town  of  Guilford  v.  Cooley,  68  id.  116. 

Corporations.  Suits  by  corporations  should  be  brought  in  their 
corporate  name.  Where  a  religious  society  has  been  duly  and 
legally  incorporated,  all  suits  in  behalf   of  the   corporation  should 
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be  brought  in  the  corporate  name  or  title  of  the  society  and  not 
in  the  name  of  the  trustees.  Bundy  v.  Bvrdsall,  29  Barb.  31 ; 
Yom  Deuzen  v.  Trustees  of  Preshyteriam,  Congregation,  4  Abb. 
Ct.  App.  465 ;  S.  C,  3  Keyes,  550 ;  3  Trans.  App.  39 ;  LoweTi- 
thall  V.  WiseTnan,  56  Barb.  490.  Where  there  is  a  breach  of  a  con- 
tract made  with  a  religious  corporation  in  its  corporate  name,  an  indi- 
vidual member  of  the  corporation  cannot  maiutain  an  action  on  the 
contract  in  his  own  name  for  the  benefit  of  the  corporation,  although 
he  adds  to  his  name  a  statement  of  his  relation  to  the  corporation ;  and 
the  president  of  the  corporation  has  no  more  right,  in  such  case,  to 
sue  in  his  own  name  than  any  other  corporator ;  and  cannot  give  himself 
that  I'ight  by  designating  himself  as  president  of  the  corporation.  He 
is  not  a  trustee  of  an  express  trust,  as  no  contract  has  been  made  with 
him  or  in  his  name.     lb. 

Penalties  and  forfeitures.  When  real  or  personal  property  has 
been  forfeited,  or  a  penalty  incurred  to  the  people  of  the  State,  or  to 
an  officer  to  their  use,  pursuant  to  a  provision  of  law,  the  attorney- 
general  or  the  district  attorney  of  the  county  in  which  the  action  is 
triable  must  bring  an  action  to  recover  the  property  or  penalty,  in  a 
court  having  jurisdiction  of  the  action.  When  the  Supreme  Court  and 
a  justice's  court  have  concurrent  jurisdiction  of  the  action  it  may  be 
brought  in  either  at  the  election  of  the  prosecuting  officer.  Code  of 
Civil  Pro.,  §  1962. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  a  person 
aggrieved  by  the  act  or  omission  of  another,  the  person  to  whom  it  is 
given  may,  if  it  is  pecuniary,  maintain  an  action  to  recover  the  amount 
thereof ;  or,  if  it  consists  of  the  forfeiture  of  a  chattel,  he  may  maintain 
an  action  to  recover  the  chattel,  or  its  value,  or  other  damages,  as  the 
case  requires.     Code  of  Civil  Pro.,  §  1893. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any  person 
who  sues  therefor,  an  action  to  recover  it  may  be  maintained,  by  any 
person,  in  his  own  name ;  but  the  action  cannot  be  compromised  or 
settled,  without  the  leave  of  the  court  in  which  it  is  brought.  Id., 
§  1894. 

Yiolation  of  a  duty.  It  is  a  general  rule  that  whenever  one  owes 
another  a  duty,  whether  such  duty  is  imposed  by  voluntary  contract  or 
by  statute,  a  breach  of  such  duty  causing  damage  gives  a  right  of  action. 
Duty  and  right  are  correlative  ;  and  where  a  duty  is  imposed,  there 
must  be  a  right  to  have  it  performed.  When  a  statute  imposes  a  duty 
upon  a  public  officer,  it  is  well  settled  that  any  person  having  a  special 
interest  in  the  performance  thereof  may  sue  for  a  breach  of  such  duty 
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causing  him  damage,  aud  the  same  is  true  of  a  duty  imposed  by 
statute  upon  any  citizen.  Willy  v.  Mulledy,  78  N.  T.  310 ;  Hover 
V.  Bwrkhoof,  M  id.  113 ;  Jetter  v.  N.  T.  Central,  etc.,  B.  B.  Co., 
2  Abb.  Ct.  App.  458 ;  Heeney  v.  Sjprague,  11  E.  I.  456 ;  Couch  v. 
Steele,  3  Ell.  &  Bl.  402.  In  Comyn's  Digest  (Action  upon  Statute, 
F.),  it  is  laid  down  as  the  rule  that  "  in  every  case  where  a  statute 
enacts  or  prohibits  a  thing  for  the  benefit  of  a  person,  he  shall  have  a 
remedy  upon  the  same  statute  for  the  thing  enacted  for  his  advantage, 
or  for  the  recompense  of  a  wrong  done  to  him  contrary  to  the  said 
law." 

Lunatics,  etc.,  actions  by.  "  Receivers  and  committees  of  lunatics 
and  habitual  drunkards,  appointed  by  any  order  or  decree  of  the  Su- 
preme Court,  may  sue  in  their  own  names  for  any  debt,  claim  or  de- 
mand transferred  to  them,  or  to  the  possession  and  control  of  which 
they  are  entitled  as  such  receiver  or  committee."  3  E,.  S.  135,  §  11 
(5th  ed.);  Laws  1845,  chap.  112,  §  2;  Person  v.  Warren,  14  Barb. 
488.  The  committee  of  the  person  and  estate  of  an  habitual  drunkard 
may  bring  actions  on  promissory  notes  he  received,  as  such  committee, 
in  his  own  name,  without  describing  himself  as  committee.  Da/ois  v. 
Carpenter,  12  How.  Pr.  287. 

When  no  receiver  or  committee  has  been  appointed  in  the  manner 
prescribed  by  the  statute,  the  action  must  be  brought  in  the  name  of 
the  lunatic.  Lane  v.  Schermerhorn,  1  Hill,  97 ;  Petrie  v.  Shoemaker, 
24  Wend.  85.  And,  in  all  cases,  the  action  must  be  brought  in  the 
name  of  the  lunatic,  unless  the  case  is  within  the  provisions  of  the 
statute  which  has  been  cited.  McKillip  v.  McKillvp,  8  Barb.  552  ; 
Burnet  v.  Boohstaver,  10  Hun,  481. 

A  defendant  non  compos  mentis,  but  of  full  age,  and  not  an  idiot 
from  nativity,  may  appear  by  attorney ;  and  the  court,  on  motion,  will 
appoint  an  attorney  for  him.  Faulkner  v.  MoClure,  18  Johns.  134. 
The  same  rule  is  equally  applicable  to  a  plaintiff.  But,  in  ah  such 
cases,  the  party  ought  to  appear  in  court,  in  person,  so  that  an  appear- 
ance may  be  entered  as  a  personal  one  because,  if  a  person  is  of  un- 
sound mind,  he  cannot  properly  select  an  attorney  to  act  for  him,  even 
if  it  were  conceded  that  he  has  legal  capacity  for  that  purpose.  And, 
in  all  such  cases,  the  justice  will  be  careful  to  see  that  some  competent 
person  is  intrusted  with  the  cause,  so  that  the  rights  of  the  party  will 
be  safe. 

Infants,  actions  by.  An  action  to  recover  a  debt  due  to  an  infant 
may  be  brought  either  by  an  infant,  by  his  guardian  ad  litem,  duly  ap- 
pointed, who  may  be  his  general  guardian,  Segelken  v.  Meyer,  14  Hun, 
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593,  or  the  action  may  be  brought  by  the  general  guardian  in  his  own 
name.  lb. ;  Thomas  v.  Bennett,  56  Barb.  197.  The  right  of  the 
general  guardian  appointed  by  the  surrogate  to  sue  for  a  debt  due  to 
his  ward  is  not  exclusive ;  and  its  existence  does  not  deprive  the  ward 
of  his  right  of  action.  Segelken  v.  Meyer,  14  Hun,  593.  But  a 
guardian  in  socage  or  a  guardian  by  nature  cannot  maintain  the  action 
Thomas  v.  Bennett,  56  Barb.  197. 

The  Code  provides  that  where  an  infant  has  a  right  of  action,  he  is 
entitled  to  maintain  an  action  thereon ;  and  that  the  same  shall  not  be 
delayed  or  deferred  on  account  of  his  infancy.  VoL  1,  p.  121,  §  468. 
But  it  also  requires  that  before  a  summons  is  issued  in  behalf  of  an  in- 
fant plaintifE,  or  before  he  joins  issue  without  a  summons,  the  justice 
shall  appoint  a  competent  and  responsible  person,  nominated  by  the 
plaintiff  or  his  general  guardian,  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  The  written  consent  of  the  person  so  appointed 
must  be  filed  with  the  justice,  before  his  appointment.  The  guardian 
so  appointed  is  responsible  for  the  costs.     Yol.  1,  p.  8,  §  2887. 

A  mere  oral  application  by  the  infant  or  his  guardian  is  sufiBcient  to 
authorize  the  justice  to  act,  if  the  application  is  accompanied  by  the 
written  consent  of  the  proposed  guardian.  But  an  application  in 
writing  is  the  better  practice  as  it  will  form  a  part  of  the  record  of  the 
proceedings  before  the  justice,  and  bear  evidence  upon  its  face  of  the 
regularity  of  the  preliminary  proceedings.  The  application  may  be 
in  the  following  form,  or  in  any  other  equivalent  form. 

Aj}pUoation  hy  Infant  Plaintiff. 

To  David  Kennedy,  Esq.,  a  justice  of  the  peace  of  the  town  of  May- 

field  in  the  county  of  Fulton  : 

The  undersigned,  an  infant  nineteen  years  of  age,  being  about  to 
commence  an  action  against  Eichard  Roe,  respectfully  requests  the 
appointment  of  Kichard  Hansen  as  his  guardian  for  the  purposes  of 
said  action. 

Dated  Moa/  27,  1882. 

SAN FORD  HANSEN. 

Consent  of  Guardian. 

I  hereby  consent  to  be  appointed  guardian  of  Sanford  Hansen  for 
the  purposes  of  the  action  mentioned  in  the  annexed  application. 
Dated  May  27,  1882. 

RICHARD  HANSEN. 
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Appointment  hy   Justice. 

Sanford  Hansen  having  made  application  to  me  in  writing  for  "the 
appointment  of  Kichard  Hansen  as  his  guardian  for  the  purposes  of 
an  action  against  Richard  Roe,  and  it  appearing  that  such  proposed 
guardian  is  a  competent  and  responsible  person ;  that  the  appli- 
cant is  an  infant  and  about  to  commence  such  action,  and  the 
said  Richard  Hansen  having  executed  a  written  consent  to  such 
appointment,  now  on  filing  such  application  and  consent,  I  do  hereby 
appoint  Richard  Hansen  guardian  of  Sanford  Hansen,  for  the  pur- 
pose of  said  action. 

Dated  May  27,  1882. 

DAVID  KENNEDY, 

Justice  of  the  Peace. 

The  application  is  in  effect  an  ex  pa/rte  motion,  and  the  appoint- 
ment is  in  effect  an  order,  although  it  does  not  come  within  the 
definition  of  an  order  as  given  by  the  Code  of  Civil  Procedure, 
not  being  a  written  direction  of  a  judge  made  in  an  action  or 
special  proceeding  for  the  reason  that  the  appointment  must  precede 
the  summons.  The  failure  to  procure  the  appointment  of  a  guardian 
for  an  infant  plaintiff  is  an  irregularity,  and  not  a  jurisdictional  question. 

Wolford  V.  OaUey,  43  How.  118 ;  Fitch  v.  Mtch,  18  Wend.  513 ; 
Fellows  V.  Niver,  id.  563  ;  Butter  y.  Ptochhofer,  9  Bosw.  638 ;  Sma/rt 
V.  Haring,  14  Hun,  276.  The  defendant  by  pleading  to  the  merits 
will  waive  the  irregularity.      lb.  ;     Paries  v.  Parks,  19  Abb.  161 ; 

Graham  v.  Pinohney,  1  Rob.  149  ;  Schemerhorn  v.  Jenhins,  1  Johns. 
373  ;  Treadwell  v.  Bruder,  3  E.  D.  Smith,  596.  The  infancy  of  the 
plaintiff  is  not  a  ground  for  a  nonsuit  on  the  trial.  The  objection 
must  either  be  taken  by  answer,  or  by  motion  to  set  aside  the  proceed- 
ings for  irregularity.     lb. 

Married  women,  actions  by.  The  Code  of  Civil  Procedure,  in  a 
single  sentence,  sweeps  away  all  that  was  peculiar  in  the  old  practice 
relating  to  suits  by  married  women,  and  places  them  upon  the  same 
footing  as  other  parties  to  actions.  It  provides  that  "  in  an  action  or 
special  proceeding,  a  married  woman  appears,  prosecutes  or  defends 
alone,  or  joined  with  other  parties  as  if  she  was  single."  Yol.  1,  p.  119, 
§  450.  In  view  of  this  statute,  it  is  idle  to  cite  authorities,  or  to  inquire 
what  wag  the  rule  before  this  enactment. 

The  rights  of  married  women  under  the  enabling  acts  have  been 
considered  in  a  preceding  volume.     See  vol.  2,  p.  300. 
10 
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Joinder  of  plaintiffs.  The  Code  of  Civil  Procedure  provides  that 
"all  persons  having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  judgment  demanded,  may  be  joined  as  plaintiffs  except 
as  otherwise  expressly  prescribed  in  this  act."  Yol.  1,  p.  119,  §  446. 
We  have  seen  that  an  executor,  administrator,  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue  without 
joining  with  him  the  person  for  whose  benefit  the  action  is  prosecuted. 
Ante,  60. 

"When  a  married  woman  brings  an  action  or  special  proceeding  af- 
fecting her  separate  property  it  is  neither  necessary  nor  proper  to  join 
her  husband  with  her  as  a  party.     Yol.  1,  p.  119,  §  450. 

All  these  statutory  provisions  apply  to  actions  in  a  justice's  court. 
Yol.  1,  p.  172,  §  334T,  subd.  3.  Under  the  former  Code,  aU  the  pro- 
visions of  that  act  relating  to  parties  to  actions  were  made  applicable  to 
justices'  courts.  See  Code  of  Procedure,  §  64,  subd.  16.  By  that  act 
it  was  provided  that  "  of  the  parties  to  the  action,  those  who  are  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants  ;  but  if  the  con- 
sent of  any  one  who  should  have  been  joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof  being  stated 
in  the  complaint,  and  when  the  question  is  one  of  a  common  or 
general  interest  of  many  persons ;  or  when  the  parties  are  very  numer 
ous  and  it  may  be  impracticable  to  bring  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  the  whole."  Code  of 
Pro.,  §  119.  But  the  Code  of  Procedure  has  been  repealed,  and  the 
section  of  the  present  Code,  which  takes  the  place  of  the  section  quoted, 
has  not  been  made  applicable  to  justices'  courts ;  and  the  rule  requiring 
the  joinder  of  all  persons  who  are  united  in  interest  as  parties  plaintiff 
in  an  action  pending  before  a  justice  of  the  peace  can  no  longer  be 
supported  upon  the  authority  of  that  statutory  provision.  See  Code  of 
Civil  Pro.,  §  448,  and  §  334Y,  subds.  3  and  4.  But  the  section  of  the  old 
Code  above  quoted  was  merely  declaratory  of  a  very  ancient  rule.  See 
McCotter  v.  Lawrence,  4  Hun,  107 ;  S.  C,  6  E".  T.  Sup.  Ot.  (T.  &  C.) 
392.  And  the  provision  of  the  present  Code  declaring  that  each  court 
shall  continue  to  exercise  the  jurisdiction  and  powers  now  vested  in  it 
by  law  according  to  the  course  and  practice  of  the  court,  except  as 
otherwise  prescribed  in  that  act,  may  preserve  the  rule  independently 
of  the  statute.     See  vol.  1,  p.  104,  §  4. 

The  section  of  the  present  Code  requiring  the  prosecution  of  every 
action  in  the  name  of  the  real  party  in  interest,  except  in  certain 
specified  cases,  applies  to  justices'  courts.  Code  of  Civil  Pro.,  §§  449, 
3347,  subd.  3.     This  section  is  imperative  and  is  subject  to  no  excep- 
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tions  other  than  those  therein  stated.  It  requires  that  the  action  shall 
be  prosecuted  in  the  name  of  every  real  party  in  interest,  unless  in  one 
of  the  excepted  cases.  Thus,  under  this  section,  every  partner,  whether 
active  or  dormant,  is  a  necessary  party  plaintiff  in  an  action  for  the  re- 
covery of  a  partnership  debt,  founded  upon  a  partnership  contract,  and 
no  one  member  of  the  firm  can  maintain  such  action.  A  partner  is 
not  a  trustee  of  an  express  trust  within  the  meaning  of  that  section. 
See  Secor  v.  Keller,  4  Duer,  416  ;  Brainerd  v.  Bertram,  5  Abb.  N. 
C.  102.  This  rule  is  not  confined  to  partners  alone  but  is  applicable 
to  all  persons  similarly  interested.  The  law  will  not  tolerate  a  suit  to 
enforce  a  contract  by  piece-meal.  MoCotter  v.  Lawrence,  4  Hun,  107. 
On  the  other  hand,  persons  having  adverse  or  conflicting  rights  in  re- 
lation to  the  subject-matter  of  a  litigation  ought  never  to  be  joined  as 
plaintiffs.  Strwppman  v.  Muller,  52  How.  211 ;  Grant  v.  Yan  Schoon- 
hoven,  9  Paige,  255. 

It  is  a  general  rule  that  tenants  in  common  of  personal  property 
m.ust  join  in  an  action  for  its  conversion.  But  it  may  be  doubted 
whether  that  rule  can  apply  to  a  case  of  the  conversion  of  an  undivided 
interest  in  a  chattel,  and  not  of  the  whole  of  it,  where  the  defendant 
has  done  no  act  which  can  be  construed  as  a  trespass  upon  the  rights  of 
the  owners  of  the  remaining  interests,  and  only  claims  to  be  a  joint 
owner  with  them.  Maxwell  v.  Pratt,  24  Hun,  448.  See  Tripp  v. 
Biley,  15  Barb.  333. 

A  single  demand  or  claim  cannot  be  split  up  into  several,  so  as  to 
authorize  several  different  actions  in  a  court  of  law,  and  in  the  name 
of  each  party  interested.  Coster  v.  Wew  York  <&  Erie  H.  B.  Co., 
6  Duer,  43,  44.  A  court  of  equity  will  protect  the  rights  of  a  party  to 
whom  a  portion  of  a  demand  has  been  assigned,  but  it  will  require  all 
the  parties  interested  to  be  joined  in  the  action  either  as  plaintiffs  or 
defendants.  Field  v.  Mayor  of  New  Torh,  6  N.  Y.  179 ;  Qooh  v. 
Gen.  Mut.  Ins.  Co.,  8  How.  514.  If  one  member  of  a  firm  has  been 
adjudged  a  bankrupt,  and  has  executed  an  assignment  to  his  assignee, 
the  solvent  partner  and  the  assignee  must  join  in  an  action  to  collect  a 
claim  due  to  the  firm.  Browning  v.  Marvin,  22  Hun,  547 ;  Graham,  v. 
Robertson,  2  Durnf.  &  East,  282;  Eckhardt  v.  Wilson,  8  id.  140;  Murray 
V.  Murray,  5  Johns.  Ch.  60.  The  principle  is  briefly  and  concisely 
stated  in  the  case  last  cited  that  the  solvent  partner  and  the  assignee  of 
the  bankrupt  cannot  sue  alone,  but  must  unite  in  actions  at  law. 
Id.  70. 

Where  the  owner  of  premises  in  fee,  having  demised  the  same  for  a 
term  of  years,  dies  intestate  before  the  expiration  of  the  lease,  one  of 
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his  heirs  at  law  can  sue  alone  to  recover  his  aliquot  part  of  subsequently 
accruing  rent,  or  the  heirs  at  law  may  all  join  as  plaintiffs.  Jones  v. 
Felch,  3  Bosw.  63  ;  Cole  v.  Patterson,  25  "Wend.  456 ;  Jaolcson  v. 
Topping,  1  id.  388 ;  Bowen  t.  Bowen,  18  Conn.  535 ;  Cruger  v.  Mo- 
Laury,  41  IST.  Y.  219,  223 ;  affirming  Cruger  v.  McClaugh/ry,  51  Barb. 
642.  See  Porter  v.  Bleiler,  17  id.  149.  But  if  several  tenants  in 
common  of  land  joiii  in  a  lease  of  it,  they  must  all  join  as  plaintiffs  in 
an  action  to  recover  the  rent,  as  they  are  jointly  interested. 

When  two  firms  have  one  common  member,  and  one  firm  performs 
work  and  labor  for  the  other,  no  action  at  law  will  lie  in  favor  of  the 
creditor  firm  against  the  other,  nor  in  favor  of  the  partners  therein  who 
have  no  interest  in  the  debtor  firm ;  nor  will  it  lie  although  the  common 
partner  assigns  his  interest  in  the  claim  to  his  copartners.  Engliss  v. 
Furniss,  4  E.  D.  Smith,  587.  But  where  two  firms,  of  which  A.  was 
a  partner,  stated  an  account  of  their  mutual  dealings,  and  the  partners 
in  the  creditor  firm,  with  the  exception  of  A.,  who  declined  to  be  a 
plaintiff  and  was  made  a  defendant,  brought  their  action  against  the 
members  of  the  debtor  firm,  it  was  held  that,  upon  proof  of  these' facts, 
the  plaintiffs  were  entitled  to  judgment  for  the  balance  thus  ascertained. 
Cole  V.  Reynolds,  18  N.  T.  74.  "While  it  maybe  admitted  as  a  general 
rule  that  a  person  cannot  sue  himself  and  be  both  plaintiff  and  defend- 
ant, there  are  exceptions  to  the  rule.  A  person  who  is  administrator 
of  an  estate,  having  a  demand  against  another  estate,  may  sue  as  adminis- 
trator of  the  creditor  estate,  although  he  is  also  one  of  the  administrators 
of  the  debtor  estate  and  a  party  defendant  to  the  action.  In  such  case 
the  plaintiff  does  not  sue  himself.  It  is  simply  estate  against  estate. 
Neilly  v.  Neilly,  23  Hun,  651.  Of  course,  such  an  action  could  not 
be  brought  in  justice's  court,  as  the  justice,  while  having  jurisdiction 
to  hear  and  determine  an  action  brought  by  a  plaintiff  as  administrator, 
would  have  no  authority  to  take  cognizance  of  one  broiight  against  an 
administrator  although  the  administrator  was  both  plaintiff  and  defend- 
ant in  the  action.  The  cases  are  extremely  rare  in  which  a  person  can 
be  both  plaintiff  and  defendant  in  an  action  brought  in  justices'  court. 

"Where  one  or  more  of  the  partners  of  a  firm  dies,  an  action  to  re- 
cover a  debt  due  to  the  partnership  firm  must  be  brought  in  the  name 
of  the  surviving  partner.  Bernwrd  v.  Wilcox,  2  Johns.  Cas.  374; 
Murray  v.  Mumford,  6  Cow.  441 ;  Homes  v.  P^Gamp,  1  Johns.  34. 

Two  persons  who  have  been  induced  by  the  fraudulent  representa- 
tions of  another  to  execute,  as  sureties,  a  joint  undertaking  given  on 
an  appeal  from  a  judgment  against  the  latter,  and  who  have  jointly 
paid  the  amount  for  which  they  were  liable  upon  the  xindertaking,  may 
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maintain  a  joint  action  to  recover  the  damages  they  have  sustained  by 
reason  of  the  fraud.  Bates  v.  Merrick,  2  Hun,  568  ;  S.  C,  5  N.  Y. 
Sup.  Ct.  701.  And  it  has  been  repeatedly  held  that  if  two  or  more 
sureties  pay  their  principal's  debt  out  of  their  joint  funds,  they  may 
maintain  a  joint  action  against  their  principal.  jEhos  y.  Leach,  18 
Hun,  139 ;  May  v.  May,  1  0.  &  P.  44 ;  Osborne  v.  Earper,  5  East, 
255 ;  Day  v.  Swann,  13  Me.  165  ;  Jewett  v.  Gornforth,  3  id.  107 ; 
Fletcher  v.  Jaclcson,  23  Yt.  581 ;  Johnson  v.  Allen,  67  HI.  317 ; 
Steward  v.  Yaughn,  1  Eice  (S.  C),  33. 

In  case  of  the  refusal  of  a  necessary  party  plaintiff  to  join  in  an 
action  with  the  other  parties  in  interest  to  enforce  their  joint  demand, 
it  would  probably  be  the  proper  practice  to  make  the  person  so  re- 
fusing a  defendant  in  the  action  and  to  state  in  the  complaint  the  reason 
for  thus  making  him  defendant,  although  the  statute  authorizing  such 
procedure  does  not  apply  to  justices'  courts.  To  hold  that  a  person 
must  join  with  him,  as  a  party  to  an  action,  another  person  who  re-  ' 
fuses  to  be  made  such  party,  and  to  refuse  to  permit  the  action  to  proceed 
in  sdme  form  without  such  joinder,  would  in  many  cases  amount  to  a 
denial  of  justice,  and  would  result  in  a  greater  evil  than  that  which  the 
rule  was  designed  to  prevent. 

Misjoinder  of  plaintiffs.  In  an  action  pending  in  a  court  of  record 
a  defendant  may  demur  to  the  complaint  when  it  appears  upon  its 
face  that  there  is  a  misjoinder  of  parties  plaintiff.  Code  of  Civil  Pro., 
§  488.  When  it  does  not  so  appear  the  objection  may  be  taken  by 
answer.  Id.,  §  498.  Before  the  enactment  of  the  Code  of  Civil  Pro- 
cedure a  demurrer  upon  the  ground  of  misjoinder  of  parties  plaintiff 
was  not  authorized  in  courts  of  record.  People  v.  Crooks,  53  N.  Y. 
648  ;  Allen  v.  City  of  Buffalo,  38  id.  280 ;  Richtmeyer  v.  Eicht- 
meyer,  50  Barb.  55 ;  Enos  v.  Leach,  18  Hun,  139.  It  is  not  now  a 
ground  of  demurrer  in  justice's  court.  Vol.  1,  p.  26,  §  2939.  But  in 
all  the  courts,  whether  of  record  or  not  of  record,  the  failure  of  the 
complaint  to  state  a  cause  of  action  is,  and  always  has  been,  a  ground 
of  demurrer.  A  brief  examination  of  the  mode  of  taking  an  objection 
to  the  misjoinder  of  plaintiff  in  an  action  pending  in  a  court  of  record 
before  a  domuiTer  upon  that  specific  ground  was  authorized  by  the 
statute,  will  aid  in  determining  the  proper  mode  of  taking  a  similar 
objection  in  actions  pending  before  a  justice  of  the  peace. 

Before  the  present  Code,  if  in  an  action  pending  in  a  court  of  record 
there  was  a  misjoinder  of  plaintiffs,  that  is,  if  the  facts  stated  in  the 
complaint  showed  no  cause  of  action  against  the  defendants  in  favor  of 
one  of  the  plaintiffs,  the  defendant  might  demur  as  to  such  plaintiff 
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upon  the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  as  to  such  plaintiff,  the  complaint  was 
dismissed.  If  the  objection  was  not  raised  by  demurrer,  or  it  did  not 
appear  in  the  complaint  it  might  still  be  raised  upon  the  trial,  and  the 
complaint  dismissed  as  to  the  plaintiffs  in  whose  favor  no  cause  of  ac- 
tion was  shown,  but  not  as  to  the  plaintiffs  in  whose  favor  a  good  cause 
of  action  was  shown.  The  statute  authorized  a  judgment  "  for  or 
against  one  or  more  of  several  plaintiffs,"  and  under  this  provision  a 
judgment  was  rendered  against  the  plaintiff  who  had  no  cause  of  action, 
and  in  favor  of  the  plaintiff  who  had  a  good  cause  of  action.  Palmer 
V.  Davis,  28  N.  Y.  242 ;  Bumsey  v.  Lahe,  55  How.  339 ;  Simar  v. 
Canaday,  53  N.  Y.  298 ;  S.  C,  13  Am.  Rep.  523 ;  Bichtmyer  v. 
Bichtmyer,  50  Barb.  55  ;  La/mmond  v.  Yolans,  14  Hun,  263. 

Under  the  present  practice,  when  it  appears  upon  the  face  of  the 
complaint  in  an  action  pending  before  a  justice  of  the  peace,  that  there 
is  a  misjoinder  of  parties  plaintiff,  the  defendant  may  demur,  as  to  the 
plaintiff  improperly  joined,  upon  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  in  his  favor. 

If  the  justice  considers  the  objection  well  taken,  he  must  permit 
the  plaintiff  to  amend  his  complaint.  Vol.  1,  p.  26,  §  2939.  This 
maybe  done  by  striking  out  the  name  of  the  plaintiff  improperly  joined 
or  by  adding  an  allegation  connecting  the  plaintiff  with  the  cause  of 
action  set  forth  in  the  complaint.  Vol.  1,  p.  122,  §  723  ;  id.,  p.  172, 
§  3347,  subd.  6.  See  Latham  v.  Bice,  63  Barb.  485  ;  55  K  Y.  472  ; 
66  Barb.  487;  AcMsy  y.  Tarlox,  31  N.  Y.  564.  If  the  plaintiff  fails 
to  amend  after  the  decision  of  the  demurrer,  the  defective  pleading 
must  be  disregarded.     Vol.  1,  p.  122,  §  723. 

If  the  complaint  does  not  disclose  this  misjoinder,  the  defendant, 
instead  of  demurring,  may  take  the  objection  by  answer.  Corey  v. 
Bice,  4  Lans.  141.  If  two  persons,  having  each  a  several  interest  in  a 
demand,  commence  a  joint  action  upon  the  demand,  the  defendant  may 
by  answer  deny  the  right  of  the  plaintiffs  to  maintain  the  action  jointly, 
and  defeat  a  recovery  by  either  unless  an  amendment  is  allowed  by 
which  the  name  of  one  of  the  plaintiffs  is  stricken  out.  La^Jiam  r. 
Bice,  55  N.  Y.  472.  The  justice  has  power  to  allow  such  an  amend- 
ment,    lb. ;  vol.  1,  p.  122,  §  723. 

A  misjoinder  of  parties  is  also  a  ground  of  nonsuit  at  the  trial,  and  the 
defendant  is  not  bound  to  set  up  the  defense  in  his  answer,  or  to 
demur  to  the  complaint.  See  Zapham  v.  Bice,  55  JST.  Y.  472; 
AcJdey  v.  Tarlox,  31  id.  564,  567.  But  it  is  held  that  the  joinder 
of  too  many  persons  as  plaintiffs  is  not  a  ground  of  dismissing  the 
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complaint  as  to  all  the  plaintiffs,  if  any  one  of  them  has  shown  a  good 
cause  of  action.  8ee  Simar  v.  Canaday,  53  N.  Y.  298;  Fuller  v. 
Fuller,  5  Hnn,  595.  In  such  case  the  justice  should  strike  out  the 
name  of  the  plaintiff  in  whose  favor  no  cause  of  action  has  been  shown, 
and  proceed  with  the  trial  of  the  cause  as  if  he  had  never  been  made 
a  party.  See  Aokley  v.  Tarhox,  31  N.  T.  564.  It  is  clear  under  all 
the  cases,  that  two  plaintiffs,  who  are  separate  owners  of  property,  and 
have  no  joint  interest  therein,  cannot  have  a  joint  recovery  for  injuries 
to  the  property  if  the  objection  to  the  misjoinder  is  properly  taken. 
The  provision  of  tlie  Code  authorizing  a  judgment  for  or  against  one 
or  more  plaintiffs  in  an  action  is  not  made  applicable  to  justices'  courts; 
but  the  section  of  the  Code  allowing  an  amendment  of  a  process,  plead- 
ing or  proceeding,  in  the  furtherance  of  justice,  and  on  such  terms  as 
shall  be  just,  by  striking  out  the  name  of  a  person  as  a  party,  either 
upon  the  trial,  or  at  any  other  stage  of  the  action  before  or  after  judg- 
ment, is  applicable  to  those  courts,  and  conveys  an  equivalent  remedy. 
The  justice  may  impose  such  terms  upon  allowing  the  amendment  as 
he  deems  propei-,  and  thus  as  effectually  require  the  payment  of  costs 
for  the  misjoinder,  as  if  a  formal  judgment  for  costs  was  entered  up 
against  the  person  whose  name  is  stricken  from  the  complaint. 

Non-joinder  of  plaintiflfs.  Under  the  old  Code,  a  defendant  in  an 
action  brought  before  a  justice  of  the  peace  could  take  the  objection 
that  a  person,  who  was  a  necessary  party  plaintiff,  had  not  been 
joined  as  a  plaintiff  in  the  action,  in  one  of  two  ways.  If  the  defect 
appeared  upon  the  face  of  the  complaint  he  could  demur  for 
the  defect  of  parties.  If  it  did  not  so  appear,  he  could  take  the 
objection  by  answer.  If  he  did  not  take  the  objection  in  either 
way,  the  defect  was  waived;  and  although  a  cause  of  action 
belonged  to  several  parties,  a  less  number  than  the  whole  might  recover, 
unless  the  defendant  chose  to  set  up  the  non-joinder  as  a  defense  in  his 
pleading.  Frazier  v.  Gibson,  15  Hun,  37  ;  Maxwell  v.  Pratt,  24  id. 
448.  This  was  so  held  upon  the  assumption  that  the  provisions  of  the 
old  Code  in  respect  to  objections  to  defects  of  parties  in  courts  of  record 
were  appUcable  to  justices'  courts.  But  the  corresponding  provisions 
of  the  Code  of  Civil  Procedure  are  not  applicable  to  justices'  courts. 
See  vol.  1,  p.  172,  §  3347,  subd.  4.  Therefore,  the  rules  of  practice  in 
courts  of  record  no  longer  control  the  practice  as  to  objections  to  defects 
of  parties  in  an  action  pending  before  a  justice  of  the  peace. 

In  a  justice's  court  no  demurrer  is  allowed  for  a  defect  of  parties 
where  there  is  a  good  cause  of  action  stated  in  the  complaint.  See  vol. 
1,  p.  26,  §  2939.     A  demurrer,  therefore,  is  not  the  remedy  for  a  de- 
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feet  of  parties  plaintiff.  Under  the  practice  before  the  adoption  of  the 
former  Code  the  non-joinder  of  parties  as  plaintiffs  in  actions  on  con- 
tract could  be  taken  advantage  of  by  a  plea  in  abatement,  or  the  de- 
fendant might  avail  himself  of  it  under  the  general  issue  as  a  ground 
for  nonsuit  at  the  trial.  Under  the  present  system  of  pleadings  all 
matters  constituting  a  defense  are  to  be  raised  in  some  form  by  the 
answer.  But  the  Code  has  not  attempted  to  define  what  defenses 
may  be  proven  on  the  trial  under  a  general  denial  or  what  defenses 
must  be  specially  set  forth  in  the  answer.  This  is  to  be  determined  by 
the  settled  principles  of  pleading  which  existed  before  and  have  con- 
tinued since  the  Code,  and  are  applicable  to  all  courts  of  common-law 
jurisdiction.  There  are  no  provisions  in  the  Code  requiring  an  objec- 
tion to  a  defect  of  parties  plaintiff  to  be  specially  set  up  in  the  answer 
in  a  justice' s  court,  or  declaring  that  if  it  is  not  so  set  up  that  it  will  be 
waived.  But  it  will  be  safe  practice  to  take  the  objection  by  an  answer 
specifically  pointing  out  by  name  the  parties  who  should  have  been 
joined  as  plaintiffs.  See  Fowler  v.  Kennedy,  2  Abb.  347 ;  Kingsland 
V.  Braisted,  2  Lans.  1 7 ;  Maxwell  v.  Pratt,  24  Hun,  448  ;  Wigand 
V.  Sichel,  3  Keyee,  120  ;  Wooster  v.  Ohamberlin,  28  Barb.  602.  The 
objection  may,  however,  be  taken  advantage  of  at  the  trial  by  motion 
for  a  nonsuit.  Armine  v.  Spencer,  4  Wend.  406  ;  Rice  v.  HoUenheck, 
19  Barb.  664 ;  Dob  v.  Hasley,  16  Johns.  34. 

When  the  objection  is  taken,  and  it  appears  that  a  necessary  party 
plaintiff  has  not  been  joined,  the  justice  may  permit  an  amendment 
adding  the  name  of  the  omitted  party,  if  substantial  justice  will  be 
promoted  thereby,  upon  such  terms  as  may  be  just.  Vol.  1,  p.  27, 
§  2944 ;  id.,  p.  122,  §  723. 

Where  an  action  is  brought  by  a  town,  county  or  municipal  officer, 
pursuant  to  section  1926  of  the  Code  of  Civil  Procedure,  an  objection 
growing  out  of  an  omission  to  join  any  officer  who  ought  to  be  joined 
with  the  plaintiff  must  be  taken  by  answer,  or,  in  a  special  proceeding 
before  the  close  of  the  case  on  the  part  of  the  defendant.  If  not  so 
taken,  the  objection  is  waived.     Code  of  Civil  Pro.,  §  1929. 

§  2.  Who  should  be  made  defendants.  As  a  general  rule  an  ac- 
tion for  a  breach  of  contract  should  be  brought  against  the  parties  who 
entered  into  it  as  principals  and  who  have  been  guilty  of  a  breach  of 
it.  When  the  contract  is  made  by  the  defendant  in  person  there 
can  be  no  doubt  as  to  the  proper  party.  But  when  the  contract  is  not 
made  by  the  person  beneficially  interested  in  its  subject-matter,  the 
question  as  to  who  should  be  sued  thereon  may  depend  upon  its  character 
and  form. 
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Action  on  contracts  by  agents.  If  a  contract  is  under  seal,  is  exe- 
cuted by  an  agent  in  his  own  name  and  does  not  purport  to  be  execu- 
ted on  behalf  of  a  principal,  it  can  be  enforced  against  the  agent  only, 
although  the  fact  of  the  agency  is  recited  in  the  instrument. 
Eiersted  v.  Orange  c&  Alexandria  R.  R.  Co.,  69  N.  Y.  343;  S.  C, 
25  Am.  Eep.  199 ;  Taft  v.  Brewster,  9  Johns.  334 ;  Stone  v.  Wood,  7 
Cow.  453 ;  Guyon  v.  Lewis,  7  Wend.  26 ;  Rriggs  v.  Partridge^  64 
N.  T.  357.  So  if  the  contract  is  a  negotiable  instrument,  and  is  exe- 
cuted by  an  agent  in  his  own  name,  although  in  fact  for  his  principal, 
the  agent  only  can  be  made  defendant  in  an  action  on  the  contract. 
lb. ;  Barker  v.  Mechanics^  Ins.  Co.,  3  "Wend.  94 ;  Pentz  v.  Stanton, 
10  id.  271 ;  De  Witt  v.  Walton,  9  F.T.  571 ;  Merchants'  BamJe  v.  Hays, 
7  Hun,  530.  Thus,  if  a  promissory  note  is  executed  by  the  agent  of  the 
widow  and  heirs  of  a  deceased  person,  and  the  agent  annexes  to  his  sig- 
nature the  words  "  attorney  for  the  estate  of  A.,  deceased,"  the  widow 
and  heirs  are  not  so  named  as  to  render  them  liable  upon  the  note,  and 
the  agent  only  should  be  made  defendant  in  an  action  upon  the  instrument. 
lb.  But  these  are  exceptions  to  the  general  rale  that  a  principal,  though 
undisclosed,  is  liable  on  a  contract  executed  in  the  name  of  his  agent,  and 
is  the  proper  party  defendant  in  an  action  for  a  breach  of  the  contract. 
Inglehart  v.  Thousam,d  Islam,d  Hotel  Co.,  7  Htin,  547;  Porter  v. 
Todcott,  1  Cow.  359  ;  Tavntor  v.  Prendergrast,  3  Hill,  72 ;  Coleman 
V.  First  National  BanTc  of  Elmira,  53  N.  T.  388.  As  a  general 
rule,  an  agent  is  not  liable  on  a  contract  for  a  known  principal  where 
he  acts  within  the  scope  of  his  authority.  Morrison  v.  Currie,  4 
Duer,  79.     See  toI.  1,  p.  456. 

Executors,  etc.  In  the  case  of  the  death  of  the  parties  to  a  contract 
who,  if  living,  would  have  been  the  proper  parties  defendant  in  an 
action  for  its  breach,  no  action  can  be  maintained  in  a  justice's  court, 
because  executors  and  administrators  cannot  be  sued,  as  such,  before  a 
justice  of  the  peace.     Yol.  1,  p.  2,  §  2863. 

Corporations.  Actions  against  corporations  must  be  brought  against 
them  in  their  corporate  names.  The  fact  that  the  defendant  is  a  cor- 
poration, foreign  or  domestic,  vsdll  appear  by  the  complaint,  and  need 
not  be  proved  upon  the  trial  unless  that  fact  is  put  in  issue  by  an 
affirmative  allegation,  in  a  verified  answer,  that  the  defendant  is  not  a 
corporation.  Code  qf  Civil  Pro.,  §§  1775,  1776.  A  mistake  in  the 
statement  of  the  corporate  name  of  the  defendant  will  be  deemed 
waived,  unless  the  misnomer  is  pleaded  by  the  defendant.  Id.,  §  1777. 
This  mistake  may  be  corrected  by  an  amendment  on  the  trial,  or  at 
any  other  stage  of  proceedings  before  or  after  judgment,  in  the  fur- 
11 


82  PARTIES  TO  ACTIONS. 

Joint-stock  associations. —  County,  town  and  municipal  officers. 

therance  of  justice,  and  on  such  terms  as  may  be  just.     Yol.  1,  p.  122, 
§  723. 

Joint-stock  associations.  When  an  action  to  recover  any  property 
can  be  maintained  against  all  the  associates  of  an  unincorporated  asso- 
ciation, consisting  of  seven  or  more  members,  by  reason  of  their  in- 
terest or  ownership,  or  claim  of  ownership  therein,  either  jointly  or  in 
common,  or  when  an  action  upon  any  cause  can  be  maintained  against 
such  associates  by  reason  of  their  liability  thereafter,  either  jointly  or 
severally,  such  action  may  be  brought  against  the  president  or  treasurer 
of  the  association.  Special  proceedings  may  be  brought  in  the  same 
manner  under  the  same  circumstances.  Code  of  Civil  Pro.,  §  1919, 
Any  partnership  or  other  company  of  persons  having  a  president  or 
treasurer  is  deemed  an  association  within  the  meaning' of  this  section, 
lb.  The  action  may,  in  the  first  instance,  be  brought  against  all  the 
members  of  the  association.  Id.,  §  1923.  But  when  the  action  has  been 
brought  against  the  president  or  treasurer  of  the  association,  another 
action  for  the  same  cause  cannot  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until  after  final  judgment  in  the  first  action 
and  the  return  of  an  execution  thereon,  wholly  or  partly  unsatisfied 
or  unexecuted.  Id.,  §  1922.  But  after  such  return,  the  party  in  whose 
favor  the  execution  was  issued  may  maintain  an  action  against  the 
members  of  the  association,  or  in  a  proper  case,  against  any  of  them, 
as  if  the  first  action  had  not  been  bi'ought.  Id. 

County,  town,  and  municipal  officers.  An  action  or  special  pro- 
ceeding may  be  maintained  against  the  trustee  or  trustees  of  a  school 
district,  the  commissioner  or  commissioners  of  highways  of  towns,  the 
overseer  or  overseers  of  the  poor  of  a  town,  village  or  city,  the  supervi- 
sor of  a  town,  the  county  superintendent  or  superintendents  of  the  poor, 
or  the  supervisors  of  a  county,  upon  any  cause  of  action,  which  accrues 
against  them  or  has  accrued  against  their  predecessors,  or  upon  a  con- 
tract made  by  their  predecessors,  in  their  official  capacity,  and  within 
the  scope  of  their  authority.  Code  of  Civil  Pro.,  §  1927.  The  officer 
against  whom  the  action  or  proceeding  is  brought  must  be  described 
in  the  summons  or  other  process  by  which  it  is  commenced,  and 
in  all  the  subsequent  proceedings  by  his  individxial  name  with  the 
addition  of  his  official  title.  Id.,  §  1929.  Notvrithstanding-  these  general 
statutory  provisions,  where  it  is  specially,  prescribed  by  law  that 
an  action  may  be  maintained  against  the  body  represented  by  an  officer 
above  designated,  the  defense  of  such  action  must  be  conducted  by  the 
persons  then  in  office  who  represent  that  body.  Code  of  Civil  Pro., 
§  1928.  A  person  who  has  been  injured  in  person  or  property  by  reason 
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of  defective  highways  or  bridges,  in  any  town  in  this  State,  except  in 
the  county  of  Dutchess,  must  now  bring  his  action  to  recover  damages 
for  such  injuries  against  the  town,  where  forrherly  the  action  would 
have  been  properly  brought  against  the  commissioner  or  commissioners 
of  highways.  Laws  of  1881,  chap.  YOO,  §  1.  If  the  defect  in  the 
highway  or  bridge  was  caused  by  the  misconduct  or  neglect  of  the 
commissioner  of  highways  of  the  town,  and  a  judgment  has  been  re- 
covered against  the  town  for  injuries  sustained  by  reason  of  the  defect, 
the  town  may  bring  an  action  against  the  commissioner  or  commission- 
ers of  highways  to  recover  the  amount  of  the  judgment.  Id.,  §  3.  The 
action  against  the  town  must  be  brought  against  the  town  by  name.  See  3 
E.  S.  [5th  ed.]  774,  §  108.  An  action  against  a  county,  when  such  action 
will  He,  must  be  brought  against  the  board  of  super^dsors  of  the  county 
as  a  body.  The  individual  supervisors  should  not  be  named.  Hill  v. 
Board  of  Supervisors,  etc.,  12  N.  Y.  52 ;  Chase  v.  County  of  Sara- 
toga, 33  Barb.  603.  And  see  People  v.  Tweed,  13  Abb.  (N.  S.)  25,  67; 
Newman  v.  Board  of  Supervisors  of  Livingston  Co.,  45  'E.  T.  676 ; 
De  Orauw  v.  Supervisors  of  Queens  Co.,  13  Hun,  381,  383. 

The  action  of  a  board  of  supervisors  in  issuing  a  warrant  for  the 
collection  of  taxes  is  not  the  act  of  the  several  members  as  supervisors 
of  the  several  towns,  but  is  the  corporate  act  of  the  cbimty ;  and  if 
illegal  tax  is  collected  and  paid  into  the  treasury  of  the  county,  an  action 
for  money  had  and  received  will  lie  against  the  county  for  its  recovery. 
The  county  in  such  case  should  be  sued  in  the  name  of  the  board  of 
supervisors.  Newman  v.  Supervisors  of  Livingston  Co.,  45  N".  Y. 
676.  But  when  a  town  or  county  oflBcer  has  been  guilty  of  misfeas- 
ance or  malfeasance  in  his  office  and  the  wrongful  act  or  omission  was 
not  done  or  omitted  by  the  officer  as  the  agent  of  the  town  or  county, 
an  action  to  recover  damages  for  the  act  or  omission  should  be  brought 
against  the  officer  and  not  against  the  town  or  county.  See  Bdbinson 
V.  Chamberlain,  34  N.  Y.  389  ;  Mover  v.  BarTchoof,  ^4:  id.  113;  Olm- 
sted V.  Dennis,  77  id.  378,  382;  People  v.  Town  Auditors,  74  id.  310  ; 
De  Orauw  v.  Board  of  Supervisors  of  Queens  Co.,  13  Hun,  381; 
LoriMa/rd  v.  Town  of  Munroe,  11  N.  Y.  392. 

Partners.  As  a  general  rule,  in  an  action  against  an  existing  co- 
partnership on  a  contract  which  relates  to  the  business  of  the  firm,  aU 
the  partners  must  be  joined  as  defendants. 

Bat  to  this  rule  there  are  several  exceptions.  "Where  a  person  enters 
into  a  contract  with  two  others,  by  name,  without  knowing,  or  having 
at  the  time  reason  to  suspect,  that  they  have  a  partner  in  the  business 
to  which  such  contract  relates,  such  two  persons  may  be  sued  without 
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joining  such  third  person,  and  he  may  be  regarded  as  to  such  transac- 
tion, and  under  such  circumstances,  as  a  dormant  partner,  although  the 
fact  of  his  connection  with  the  firm  came  to  the  knowledge  of  the 
plaintiflE  before  bringing  the  suit.  Hurlbut  v.  Post,  1  Bosw.  28 ;  N. 
T.  Dry  Bock  Co.  v.  Treackoell,  19  Wend.  525  ;  JSTorth  v.  Bloss,  30 
N.  Y.  374;  Farwell  v.  Davis,  66  Barb.  73;  Arnold  v.  Morris,  7 
Daly,  498  ;  Lefferts  v.  Silshy,  54  How.  193.  So  where  a  person,  in 
ignorance  of  the  existence  of  a  partnership,  is  induced  by  the  fraudu- 
lent representations  of  a  person  claiming  to  act  as  the  agent  of  a  single 
member  of  the  firm,  to  purchase  partnership  property,  he  may  main- 
tain an  action  to  recover  back  the  purchase-money  for  the  fraud  against 
the  assumed  principal,  who  has  ratified  the  acts  of  the  pretended  agent, 
without  joining  .the  other  partners,  although  they  in  fact  received  their 
share  of  the  purchase-money.  Leslie  v.  Wiley,  47  N.  T.  648.  But 
if  the  agent  of  a  firm,  assuming  to  act  as  the  agent  of  an  individual 
member  of  it,  purchases  property  of  one  who  is  ignorant  of  his  real 
authority,  and  the  property  is  received  and  used  by  the  firm,  the 
vendor  cannot  maintain  an  action  for  the  purchase-price  against  the 
partner  for  whom  the  agent  assumed  to  act,  without  joining  the  other 
partners.  Marvin  v.  Witter,  52  N.  Y.  270.  The  distinction  between 
the  cases  is  this  :  in  the  one  case  the  individual  partner  ratified  the  act 
of  his  assumed  agent,  making  his  act  his  own,  and  his  liability  became 
fixed  at  the  moment  of  ratification  without  regard  to  the  subsequent 
division  of  the  proceeds  of  the  fraud  among  the  other  partners  who 
were  strangers  to  the  transaction ;  and  in  the  other  case,  there  was  no 
individual  ratification  of  the  act  of  the  assumed  agent  by  which  the 
partner  could  be  held  individually  liable  as  a  principal,  but  inerely  an 
adoption  by  the  firm  of  the  act  of  their  agent. 

A  plaintiff  may,  if  he  chooses,  make  a  dormant  partner  a  party  de- 
fendant ;  and  he  may  abo  make  a  retiring  partner  a  defendant  in  an 
action  on  a  contract  entered  into  with  the  firm  while  such  partner 
was  an  actual  member.  Briggs  v.  Yose,  15  N.  Y.  471.  The  general 
rule  is  that  a  dissolution  of  the  partnership  does  not  affect  the  liability 
of  the  firm  upon  exidtiilg  contracts.  But  if  the  firm  is  dissolved  by 
the  death  of  one  of  the  partners,  an  action  at  law  upon  a  firm  lia,biHty 
must  be  brought  -against  *he  survivor  or  survivors  alone,  without  join- 
ing the  personal  representatives  of  the  deceased  partner.  Richier  v. 
Poppenhausen,  42  N.  Y.  373 ;  Carrere  v.  Spafford,  46  How.  294  ;  S. 
C,  15  Abb:  (N.  S.)47.  But  if  the  survivor  is  insolvent,  the  creditor 
may  allege  and  prove  that  fact,  and  enforce  payment  from  the  estate 
of  the  deceased  partner  without  bringing  an  action  agaiiist  the  survivor. 
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or  he  may  exhaug^.his  legal  remedy  against  the  survivor,  and  then  pro- 
ceed, against  the  estate  of  the  deceased  debtor.  Pope  v.  Cole,  55  IST. 
Y.  124;  S.  C,  14  Am.  Eep.  198;  Barnes  v.  Hollister,  64N.T.  1. 
The  latter  action  would  not  be  within  the  jurisdiction  of  a  justice  of 
the  peace. 

In  casq  a  partnership  partakes  of  the  nature  of  a  joint-stock  associa- 
tion, is  composed  of  seven  or  more  members,  and  has  a  president  or 
treasurer,  it  may  be  sued  in  the  name  of  the  presidept  or  treasurer,  or 
in  the  name  of  the  individual  members  of  the  co-partnership,  as  the 
plaintjLfE  may  elect.     See  ante,  82. 

Married  woijieii.  A. married  woman,  under  existing  statutes,  should 
be  made  a  party  defendant  in  the  same  cases  and  under  the  same  cir- 
cumstances that  would  justify  making  her  a  party  if  she  were  unmar- 
ried. She  defends  alone  or  joined  with  other  parties  as  if  she  was 
single,  and  it  is  not  necessary  or  proper  to  join  her  husband  with  her 
in  au  action  or  special  proceeding  affecting  her  separate  property, 
Yol.  1,  p.  119,  §  450. 

Infants,  actions  against.  Most  of  the  contracts  which  an  infant 
may  make  are  voidable  at  his  election,  but  they  are  not  absolutely  void, 
for  they. may  be  ratified  when  he  arrives  at  adult  age.  GoodsellY. 
Myers,  3  "Wend.  4T9  ;  Bigelow  v.  Grannis,  2  Hill,  120  ;  Taft  v.  Ser- 
geant, 18  Barb.  320.  Infancy  is  a  personal  defense,  and  no  one  can 
interpose  it  but  the  defendant  himself.  Van  BramieT  v.  Gooper,  2 
Johns.  279 ;  Hawbriess  v.  Thompson,  5  id.  160.  If  no  such  defense 
is  made  by  the  infant,  and  a  guardian  is  legally  appointed  for  him, 
a  judgment  against  him  will  be  vahd.  Phillips  v.  Dusenberry,  8 
Hun*,  348. 

An  infant  is  liable  for  necessaries  furnished  to  him,  or  for  money  to 
purchase  necessaries,  if  the  money  is  so  applied.  Sandall  y.  8{weet,  1 
Denio,  460  ;  Smith  v.  Olipha/nt,  2  Sandf.  306.  When  a  contract  has 
been  made  by  several  persons,  and  one  of  them  is  an  infant,  he  must, 
nevertheless,  be  joined  as  a  defendant  in  an  action.  Slocwm  v,  HooTcer, 
13  Barb.  536  ;  Hyde  v.  Yan  YaVkenburgh,  1  Daly,  416. 

If  the  infant  defendant  pleads  infancy  and  establishes  the  defense, 
the  action  may  be  discontinued  as  to  him,  and  judgment  may  be 
rendered  against  the  other  defendants,  if  a  cause  of  action  is  proved 
against  all  the  defendants,  but  for  the  defense  of  infancy  interposed  by 
such  defendant.  Sloeum  v.  HooJcer,  13  Barb.  536 ;  Butler  v.  Morris, 
1  Bosw.  329 ;  Banh  of  Attica  v.  Wolf,  18  How.  102. 

The  correct  practice  is  to  make  the  infant  party  a  defendant,  and  if 
he  does  not  plead  infancy,  but  has  a  guardian  appointed,  then  proceed 
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in  the  action  as  though  he  were  an  adult ;  but  if  the  infant  pleads  in  - 
fancy  and  establishes  it  on  the  trial,  then  the  action  must  be  dismissed 
as  to  him,  and  proceed  against  the  other  parties  in  the  same  manner  as 
though  there  never  had  been  such  a  party  to  the  contract  as  an  infant. 

All  natural  persons  are  liable  for  their  torts,  whether  infants  or 
adults,  sane  or  insane.  ConTclin  v.  Thompson,  29  Barb.  218 ;  Fish  v. 
Ferris,  5  Duer,  49  ;  Campbell  v.  Stakes,  2  "Wend.  137.  See  Moore  v. 
Eastman,  1  Hun,  578;  S.  C,  4  K  T.  Sup.  Ct.  (T.  &  0.)  37;  Krom 
V.  Sehermerhorn,  3  Barb-  649  ;  Hewett  v.  Warren,  10  Hun,  560,  and 
cases  cited.     See,  also,  vol.  2,  p.  662,  title  "  Infaijct." 

From  what  has  been  stated  it  is  apparent  that  the  fact  that  a  person 
is  not  twenty-one  years  of  age  does  not  prevent  his  being  made  sole 
defendant,  or  being  joined  with  others  as  one  of  several  defendants,  if 
an  adult  might  be  separately  sued  or  proceeded  against  jointly  with 
others  under  similar  circumstances.  But  the  Code  provides  that  after 
the  service  and  return  of  a  summons  against  an  infant  defendant,  no 
other  proceeding  shall  be  taken  in  the  action  until  a  person  has  been 
appointed  to  appear  as  his  guardian  for  the  purpose  of  the  action. 
Yol.  1,  p.  8,  §  2888.  It  is  held  that  a  justice  has  no  jurisdiction  to 
proceed  in  an  action  against  an  infant  defendant  after  the  service  and 
return  of  process,  even  to  receive  the  pleadings,  until  a  guardian  has 
been  appointed  for  him.  Harvey  v.  Large,  51  Barb.  222.  The  pur- 
pose of  this  statute  is  to  put  the  infant  upon  the  same  footing  as  an 
adult,  in  respect  to  his  defense ;  to  require  him  to  interpose  it  at  once ; 
and  when  he  has,  by  his  guardian,  interposed  an  answer  in  the  action,  to 
conclude  him  by  the  result  of  the  issues  thereby  raised.  Phillips  v. 
Dusenberry,  8  Hun,  348.  The  statute  also  secures  the  safety  of  the  in- 
fant by  requiring  the  court  to  appoint  a  proper  person  to  look  after  his 
interest  in  the  action,  who  will  be  liable  to  the  infant  for  all  damages 
he  may  sustain  by  reason  of  any  neglect  of  duty  whereby  the  infant's 
rights  are  prejudiced  or  sacrificed.  Knickerbacker  v.  DeFreest,  2  Paige, 
304.  A  failure  to  appoint  a  guardian  for  an  infant  defendant  is  some- 
thing more  than  an  irregularity.  Harvey  v.  Large,  51  Barb.  222; 
McMurray  v.  McMurray,  60  id.  117  ;  S.  C,  41  How.  41 ;  9  Abb. 
(E".  S.)  315.  The  justice  must  appoint  a  proper  person  guardian  of 
the  infant  upon  the  nomination  of  the  defendant.  If  the  defendant 
does  not  appear  upon  the  return  of  the  summons,  or  i£  he  neglects  or 
refuses  to  nominate,  the  justice  may,  on  the  application  of  the  plaintiff, 
appoint  any  proper  person  as  his  guardian.  Yol.  1,  p.  9,  §  2888.  If 
the  infant  does  not  apply  for  the  appointment  of  a  guardian,  the 
plaintiff  should  apply,  and  see  to  it  that  a  guardian  is  properly  ap- 
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pointed.  Harvey  v.  Large,  51  Barb.  222.  If  this  is  not  done  and  a 
judgment  is  rendered  against  the  defendant,  he  may  reverse  the  judg- 
ment for  error.  Moohey  v.  Grey,  2  Johns.  192 ;  Alderman  v.  Tir- 
rell,  8  id.  418  ;  JDunoan  v.  Samdford,  U  id.  All;  Be  Witt  v.  Post,  11 
id.  460.  It  has  been  held  that  the  infant  cannot  waive  the  objection 
that  a  guardian  has  not  been  appointed  to  protect  his  rights  in  the 
manner  prescribed  by  law,  and  that  there  is  no  difference  in  this  respect 
between  an  action  upon  a  contract,  made  by  the  infant,  and  an  action 
for  a  tort  committed  by  him.  Fairweather  v.  Satterly,  7  Rob.  546. 
But  see  Howard  v.  Dusenbv/ry,  44  How.  423.  But  a  judgment  re- 
covered against  an  infant  defendant  for  whom  no  guardian  has  been 
appointed  and  who  has  not  appeared  in  the  action  is  not  absolutely 
7oid  but  merely  voidable.  McMurray  v.  McMurray,  66  N.  T.  175. 
And  the  surest  way  to  dispose  of  the  judgment  is  by  an  appeal. 

Whenever  a  plaintiff  is  uncertain  whether  the  defendant  is  an  infant, 
and  such  infant  does  not  apply  for  the  appointment  of  a  guardian,  it  will 
be  the  best  course  for  the  plaintiff  to  see  that  such  guardian  is  ap- 
pointed. It  can  do  no  harm  in  any  case,  and  if  the  defendant  is  an  in- 
fant it  is  indispensable  to  the  validity  of  the  judgment  against  him. 
Harvey  v.  Large,  51  Barb.  222,  225.  If  the  defendant  does  not  plead 
his  infancy,  but  proves  it  on  the  trial,  the  judge  should  either  dis- 
miss the  action,  stating  as  the  reason  that  the  defendant  is  an  infant, 
and  that  no  guardian  has  been  appointed,  or  he  should  at  once  arrest 
the  trial,  appoint  a  guardian,  and  commence  the  trial  anew  from  the 
beginning.  lb.  A  decision  against  an  infant  on  an  issue  of  infancy 
is  conclusive  upon  appeal.     LngersoU  v.  Wilson,  3  Johns.  437. 

The  defendant  may  make  his  application  for  the  appointment  of  a 
guardian  either  orally  or  in  writing.  A  written  application  may  be  in 
the  following  form : 

Application  for  guardian. 
JUSTICE'S  COURT  —  Fulton  County,  ss.  : 


Jolin  Doe 

agst. 

Richard  Eoe. 


David  Kennedt,  Justice. 


To  David  Kennedy,  Esq.  : 

The  undersigned,  who  is  an  infant,  of  the  age  of  twenty  years, 
hereby  applies  to  yon  for  the  appointment  of  James  Roe,  as  a  guardian 
for  him  in  the  action  above  entitled. 

Dated  November  28,  1864.  RICHARD  ROE. 
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The  written  consent  of  the  person  to  be  appointed  guardian  must  be 
filed  with  the  justice  before  his  appointment  Vol.  1,  p.  9,  §  2888. 
This  may  be  in  the  following  form : 

Consent  to  act  as  guardiam,. 
JUSTICE'S  COUET— Fulton  County,  ss.  : 


John  Doe 

agst. 

Richard    Roe. 


David  Kennedy,  JustAce. 


I  hereby  consent  to  be  appointed  as  guardian  for  Richard  Roe,  in 
pursuance  of  the  annexed  application. 

Dated  November  28,  1864.  JAMES  ROE. 

Appointment  of  guardian.  ' 
JUSTICE'S  COURT  —  Fuxton  County,  ss.  : 


John  Doe 

-David  Kennedy,  Justice. 

Richard  Roe.  I 


In  pursuance  of  the  annexed  application  and  consent,  I  hereby  ap- 
point James  Roe  as  a  guardian  for  the  defendant  Richard  Roe,  in  said 
action. 

Dated  November  28,  1864. 

DAVID  KENNEDY,  Justice  of  the  Peace. 

The  guardian  so  appointed  is  not  liable  for  costs.  Vol.  1,  p.  9,  §  2888. 

Parties  severally  liable.  Two  or  more  persons  severally  liable 
upon  the  same  written  instrument,  including  the  parties  to  a  bill  of 
exchange  or  a  promissory  note,  whether  the  action  is  brought  upon  the 
instrument,  or  by  a  party  thereto  to  recover  against  other  parties  liable 
over  to  him,  may  all  or  any  of  them  be  included  as  defendants  in  the 
same  action  at  the  option  of  the  plaintiflE.     Vol.  1,  p.  119,  §  454. 

A  joinder  of  a  person  as  defendant  in  an  action  with  another  person 
as  prescribed  in  the  last  section  does  not  affect  his  right  to  any  order  or 
other  relief  to  which  he  would  have  been  entitled  if  he  had  been  sepa- 
rately sued  in  the  action.  Id.  120,  §  455.     See  Kelsey  v.  Bradbv/ry, 
21  Barb.  531 ;  Fa/rmers'  BamJc  of  Amsterdam,,  v.  Blai/r,  44  id.  641. 

The  makers  and  indorsers  of  a  note  are  not  joint  debtors.  The  con- 
tract of  an  indorser  is  independent  and  distinct  from  that  of  a  maker, 
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and  except  by  force  of  some  statute,  they  cannot  be  sued  on  the  note 
in  the  same  action.  lb. 

The  contract  of  a  principal,  and  the  contract  of  the  guarantor  of  the 
performance  of  the  contract  of  the  principal,  are  independent  and 
distinct  contracts.  They  may  be  included  in  the  same  instrument,  as 
for  example,  where  the  lessor,  lessee  and  guarantor  of  the  payment  of  rent 
unite  in  a  tri-party  lease  or  agreement  for  the  letting  of  premises ;  and 
when  so  united  the  lessee  and  guarantor  may  be  joined  in  an  action  upon 
the  lease  to  recover  the  rent  reserved.  Carman  v.  Plass,  23  N.  Y.  286. 
See,  also,  Decker  v.  Oaylord,  8  Hun,  110.  But  when  the  contract  of  the 
principal  and  that  of  the  guarantor  are  not  included  in  the  same  in- 
strument, the  guarantor  and  the  principal  debtor  cannot  be  joined  as 
defendants  in  an  action  on  the  contract  of  the  principal.  Mowery  v. 
Must,  9  Neb.  445 ;  Fhalen  v.  Bingee,  4  E.  D.  Smith,  379 ;  Allen  v. 
Fosgate,  11  How.  218 ;  Brewster  v.  Silence,  8  N.  T.  207 ;  Ba/rton  v. 
Speis,  5  Hun,  60 ;  Gould  v.  Moring,  28  Barb.  444 ;  De  JSidder  v- 
Schermerhorn,  10  id.  638 ;  Tibbits  v.  Percy,  24  id.  39 ;  Harris  v. 
Eldridge,  5  Abb.  N.  C.  278.  The  fact  that  the  guaranty  is  indorsed 
upon  the  principal  contract  or  attached  to  it  does  not  affect  the  rule.  lb. 
It  has  been  held  that  where  a  lease  under  seal  is  signed  by  the  lessor 
and  lessee,  and  also  by  a  third  party  not  named  in  the  body  of  the  in- 
strument, who  adds  to  his  signature  the  words  "security  for  F.  S.  G., 
the  lessee,"  the  contract  of  the  latter  is  one  of  suretyship  or  guaranty, 
and  that  a  joint  action  upon  the  lease  could  be  maintained  against  both 
the  lessee  and  the  surety  or  guarantor.  Decker  v.  Qaylord,  8  Hun, 
110.  It  was  also  said  in  the  opinion  in  the  case  last  cited,  that  the 
cases  of  Oould  v.  Moring,  and  Brewster  v.  Silence,  above  cited,  so  far 
as  they  held  a  contrary  doctrine,  were  overruled  by  the  case  of  Carmam, 
V.  Plass,  28  N.  T.  286.  In  this  we  think  the  court  was  in  error,  and 
that  the  cases  are  not  necessarily  in  conflict  as  they  stand  reported. 

Where  two  persons  execute  a  joint  and  several  promissory  note,  and 
one  of  the  parties  adds  the  word  "surety"  to  his  signature,  both  may  be 
joined  as  defendants  in  an  action  upon  the  note.  JSoyt  v.  Mead,  13 
Hun,  327.  The  addition  of  the  word  "  surety,"  while  giving  notice 
to  the  payee  of  the  note  of  the  relation  of  principal  and  surety  be- 
tween the  persons  signing  it,  in  no  way  affected  their  Mability  to  him 
upon  their  contract.  Huhbard  v.  Gurney,  64  N.  T.  457.  A  surety 
contracts  with  his  principal  for  the  performance  of  the  same  thing,  and 
ordinarily  may  be  joined  with  his  principal  in  an  action  upon  their 
contract.     It  is  otherwise  in  cases  of  guaranties. 

In  an  action  upon  a  joint  and  several  bond  of  an  administrator,  exe- 
12 
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cuted  by  the  administrator  and  a  number  of  sureties,  the  plaintiff  may 
join  all  or  a  part  of  the  obligors  as  defendants  at  his  option.  Cridler  v. 
' Curry,  66  Barb.  336 ;  S.  C,  44  How.  345. 

At  common  law,  where  a  liability  arose  upon  contract,  and  was  also 
jomt  and  several,  the  plaintiff  might  proceed  against  all  the  parties 
jointly;  or  sue  each  separately.  If  more  than  two  persons  were  liable, 
he  was  compelled  to  sue  them  all  jointly  or  each  of  them  separately. 
Two  of  the  parties  so  liable,  or  any  greater  number  less  than  the  whole, 
could  not  have  been  sued  in  the  same  action.  lb.;  Quigley  v.  Walter, 
'2i  Sweeny,  175 ;  Dea/n  v.  Whiton,  16  Hun,  203.  But  this  rule  was 
modified  by  statute  when  applied  to  actions  upon  commercial  paper 
(Laws  of  1832,  chap.  276),  and  still  further  by  the  Code  of  Procedure. 
By  that  act  it  was  provided  that  "  persons  severally  liable  upon  the  same 
obligation  or  instrument,  including  the  parties  to  bills  of  exchange  and 
promissory  notes,  may  all  or  any  of  them  be  included  in  the  same  ac- 
tion at  the  option  of  the  plaintiff."  Code  of  Pro.,  §  120.  This  was 
construed  to  include  persons  jointly  and  severally  liable  upon  the  same 
obligation  or  instrument.  But  the  common-law  rule -has  not  been 
changed  except  with  respect  to  the  parties  severally  liable  upon  the 
same  instrument ;  and  where  the  liability  does  not  arise  out  of  any 
instrument,  but  is  purely  statutory,  the  plaintiff  must  now,  as  formerly 
at  common  law,  sue  each  of  the  parties  separately  or  join  them  all  in 
one  action.  Dean  v.  Whiton,  16  Hun,  203. 

Joint  debtors.  "Where  the  liability  of  two  or  more  persons  is  joint 
and  not  joint  and  several,  they  must  as  a  general  rule  be  joined  as  de- 
fendants. But  as  it  is  not  always  possible  to  serve  process  upon  all 
the  parties  in  justices'  courts,  since  some  of  them  may  be  non-residents 
of  the  county,  or  some  other  reason  may  prevent  complete  service  upon 
all,  the  statute  has  provided  that  in  an  action  where  the  complaint  de- 
mands judgment  for  a  sum  of  money  against  two  or  more  defend- 
ants, alleged  to  be  jointly  indebted  upon  contract,  if  the  summons  is 
served  upon  one  or  more,  but  not  upon  all  of  the  defendants,  the 
plaintiff  may  proceed  against  the  defendant  or  defendants  upon  whom 
it  is  served  tmless  the  "court  otherwise  directs,  and  if  he  recovers  final 
judgment  it  may  be  taken  against  all  the  defendants  thus  jointly  in- 
debted. Yol.  1,  pp.  45,  46,  §§  3020,  1932.  The  statute  also  declares 
the  effect  of  such  judgment,  and  provides  for  its  enforcement. 

The  plaintiff,  after  recovering  a  judgment  as  above  mentioned,  may 
maintain  an  action  against  one  or  more  of  the  -defendants  who  were 
not  summoned  in  the  original  action,  to  procure  a  judgment  charging 
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his  or  their  property  with  the  sum  remaining  unpaid  upon  the  original 
judgment.  Id.  47,  §  1937. 

These  provisions  of  the  statute,  while  they  recognize  and  preserve  the 
rule  that  all  persons  jointly  indebted  upon  contract  must  be  joined  as 
defendants  in  an  action  upon  the  contract,  relieve  the  holder  of  such 
demand  from  the  necessity  of  delaying  his  action  until  all  the  joint 
debtors  come  within  the  reach  of  the  process  of  a  justice's  court,  and 
protect  equally  the  rights  of  the  creditor  and  his  debtors. 

Joinder  of  defendants  in  actions  for  tort.  In  an  action  for  a 
tort  unconnected  with  contract,  where  the  wrong  was  committed  by 
several  persons,  the  plaintiff  has  his  election  to  sue  them  all  jointly,  or 
to  sue  one  or  more  of  them  separate^.  Lwingston  v.  Bishop,  1  Johns. 
290  ;  Eose  v.  Oliver,  2  id.  365  ;  Marsh  v.  Be/rry,  7  Cow.  344  ;  Oster- 
Jiout  V.  Roberts,  8  id.  43 ;  Wehle  v.  Butler,  3  Jones  &  Sp.  1 ;  43 
How.  5  ;  12  Abb.  (N.  S.)  139  ;  S.  C.  affirmed,  61  N".  T.  245  ;  Ewn  v. 
Ca/ry,  82  id.  65;  Roberts  v.  Johnson,  58  id.  613.  But  there  can 
be  but  one  satisfaction  from  several  persons  for  the  same  cause  of 
action ;  that  is,  there  can  be  but  one  satisfaction  for  a  single  injury 
though  there  may  be  several  recoveries.  ThoTnas  v.  Rumsey,  6  Johns. 
31 ;  Livingston  v.  Bishop,  1  id.  290 ;  Wood  v.  Pangbwrn,  75  IST.  Y. 
495,  498.  Two  may  join  in  one  wrongful  act,  and  the  injury  is  single, 
though  their  act  is  joint ;  and  there  can  be  but  one  satisfaction  therefor, 
though  there  may  be  two  actions  brought  and  a  recovery  in  each. 
Woods  V.  Pangburn,  75  N.  T.  495,  498. 

If  an  action  is  brought  against  one  of  several  trespassers  who  were 
aU  concerned  in  the  wrongful  act,  and  a  judgment  recovered  against 
him  is  paid,  such  payment  will  bar  an  action  against  any  of  the  other 
wrong-doers  for  the  same  injury.  Dexter  v.  Broat,  16  Barb.  337 ; 
Osterhout  v.  Roberts,  8  Cow.  43 ;  Kasson  v.  People,  44  Barb.  347. 
But  umtil  the  plaintiff  elects  to  collect  a  judgment,  or  until  the  amoimt 
of  one  of  the  judgments  is  tendered  to  him,  he  may  sue  each  defendant 
separately,  and  then  elect  which  judgment  he  will  collect.  He  may 
collect  costs  in  each  case,  but  he  can  have  but  one  satisfaction  for  the 
injury.  Livingston  v.  Bishop,  1  Johns.  290 ;  Osterhout  v.  Roberts,  8 
Cow.  43  ;  Kasson  v.  People,  44  Barb.  347.  Nothing  short  of  full 
satisfaction  or  that  which  the  law  must  consider  as  such  can  constitute  a 
bar  to  an  action  against  another  joint  tort-feasor  who  was  not  a  party  to 
the  first  judgment.  Lovejoy  v.  Mwrray,  3  Wall.  1 ;  Gohn  v.  Goldman, 
11  Jones  &  Sp.  436. 

"Where  a  person  has  sustained  injuries  through  the  negligence  of  an 
employee  of  a  firm,  he  may  bring  his  action  against  any  one  or  more. 
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or  all  of  its  members.  Roberts  v.  Johnson^  58  E".  T.  613.  And  if  an 
employee  of  two  or  more  persons  or  corporations  operating  a  railroad 
sustains  an  injury  resulting  from  the  defective  machinery  furnished  by 
them  for  his  use  in  the  course  of  his  employment,  he  may  maintain  an 
action  to  recover  damages  for  such  injuries  against  each  or  all  of  them. 
The  liability  of  his  employers  in  such  case  is  several  as  well  as  joint. 
Kain  v.  Smith,  80  N.  Y.  458.  So  two  railroad  companies  operating 
intersecting  lines  of  track  are  jointly  and  severally  liable  for  injuries 
received  by  a  passenger  in  a  collision  resulting  from  their  joint  negli- 
gence, although  one  company  may  have  been  more  negligent  than 
another.  The  injured  passenger  may  sue  one  company  or  both  at  his 
election.  BcurrettY.  Third Amnue  R.  R.  Co.,  45  N.  Y.  628 ;  Webster 
V.  Hudson  River  R.  R.  Co.,  38  id.  260  ;  S.  C,  7  Trans.  App.  98 ; 
Colegrove  v.  JST.  Y.  and  New  Haven  and  New  York  and  Harlem 
Railroad  Companies,  20  N.  Y.  492.  And  see  Slater  v.  Mersereau,  64 
id.  138. 

From  these  principles  it  is  evident  that  there  can  be  no  misjoinder  or 
non-joinder  of  defendants  in  actions  ex  delicto,  if  all  of  the  defendants 
joined  in  any  way  participated  in  the  wrongful  act  and  contributed  to 
the  injuries  resulting  therefrom. 

But  the  reason  which  makes  the  one  liable  who  personally  joins  in 
or  aids  and  abets  the  wrong  done  by  another  does  not  apply  in  case  of 
injuries  done  by  animals  belonging  to  different  owners,  although  the 
animals  acted  in  concert  in  doing  the  injury,  and  the  precise  damage 
done  by  each  cannot  be  ascertained.  Thus  if  the  dogs  of  several 
persons  do  mischief  together,  each  owner  is  liable  only  for  the  mis- 
chief done  by  his  oWn  dog,  and  a  joint  action  against  the  several 
owners  for  the  damage  done  by  all  the  dogs  will  not  lie.  Yon  Steen- 
burgh  v.  Tobias,  17  "Wend.  562  ;  Aiichmuty  v.  Ham,  1  Deuio,  495; 
Carroll  v.  Weiler,  1  Hun,  605 ;  S.  C,  4  N.  Y.  Sup.  Ct.  (T.  &  C.)  131. 
And  see  Salter  v.  Mersereau,  64  ¥.  Y.  138,  147 ;  PartenJieimer  v. 
Yan  Order,  20  Barb.  479 ;  Chipman  v.  Palmer,  9  Hun,  517 ;  S.  C. 
affirmed,  77  N.  Y.  51.  But  under  the  statute  authorizing  a  special 
proceeding  against  animals  straying  from  the  highway,  the  rule  is  re- 
versed, and  all  the  damages  done  by  the  animalc  seized  are  regarded  as 
done  jointly,  and  the  remedy  therefor  as  entire,  to  be  enforced  against 
all  the  animals.  Yol.  1,  p.  74,  §  3109.  If,  however,  the  petitioner  does 
not  allege  that  the  animals  were  trespassing  upon  real  property  owned 
or  occupied  by  him,  and  diflerent  persons  own  different  animals  seized, 
he  may  institute  a  separate  special  proceeding  against'  each  owner,  or 
against  two  or  more  owners,  with  respect  to  the  animals  owned  by  him 
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or  them,  or  he  may  take  the  proceeding  against  all  the  owners  jointly. 
Vol.  1,  p.  75,  §  3110. 

Under  the  statute  of  18Y3,  known  as  the  "  Civil  Damage  Act,"  a 
joint  action  may  be  maintained  against  the  landlord  and  his  tenant ; 
but  a  joint  action  wiU  not  He  against  two  or  more  persons  who  sepa- 
rately, at  different  times,  and  at  different  places  have  sold  to  the  same 
person,  liquor  which  has  contributed  to  produce  the  intoxication  that 
caused  the  injury  complained  of.  Jackson  v.  BrooMns,  5  Hun,  530  ; 
See  Morenus  v.  Crawford,  15  id.  45. 

Misjoinder  of  defendants.  Having  briefly  considered  the  cases  in 
which  parties  may  or  may  not  be  joined  as  defendants,  the  next  step  is 
to  consider  the  remedy  for  a  misjoinder. 

If  the  complaint  fails  to  show  a  cause  of  action  against  one  of  the 
defendants  he  may  take  the  objection  to  the  misjoinder  by  a  demurrer 
upon  the  ground  that  as  to  him  the  complaint  does  not  state  facts  sufB- 
cient  to  constitute  a  cause  of  action.  See  vol.  1,  pp.  26,  27,  §  2939. 
If  the  justice  deems  the  demurrer  well  founded,  he  must  give  the  plaint- 
iff an  opportunity  to  amend  his  complaint  by  striking  out  the  name  of 
the  party  or  parties  against  whom  no  cause  of  action  is  alleged,  or  insert- 
ing allegations  showing  a  cause  of  action  against  them.  See  vol.  1,  p. 
122,  §  723.  If  the  plaintiff  refuses  to  amend,  his  pleading  will  be  dis- 
regarded.    Yol.  1,  pp.  26,  27,  §  2939. 

If  the  misjoinder  does  not  appear  upon  the  face  of  the  complaint  the 
objection  may  be  ta;ken  by  answer.  The  objection  is  to  be  taken  by 
the  person  improperly  joined ;  and  when  it  appears  that  the  plaintiff 
has  no  cause  of  action  against  him,  the  justice  should  dismiss  the  action 
as  to  him  and  proceed  with  the  action  against  the  other  defendants. 
A  plaintiff  who  has  a  good  cause  of  action  against  one  or  more  of  the 
defendants  cannot  be  dismissed  from  the  court  as  to  him  or  them,  though 
he  has  joined  one  or  more  defendants  against  whom  he  has  no  cause  of 
action.  Palmer  v.  Davis,  28  N.  T.  242.  If  a  plaintiff  should  sue 
two  defendants  upon  an  alleged  joint  note,  and  on  the  trialshould  offer 
ia  support  of  his  complaint  to  prove  two  separate  notes,  one  made  by 
one  defendant,  and  one  made  by  the  other,  the  evidence  could  not  be 
received  although  the  defendants  had  not  set  up  a  misjoinder  in  their 
answer.  It  is  possible  that  the  plaintiff  might  be  allowed  to  elect,  and 
to  recover  against  one  or  the  other  of  the  defendants,  but  he  clearly 
could  not  recover  against  both  without  an  amendment  of  his  complaint 
striking  out  one  of  the  parties  and  setting  up  a  several  liability  as  to 
the  other.  Without  such  an  amendment  he  would  be  unable  to  prove 
a  cause  cf  action  against  either  and  would  be  necessarily  nonsuited  as 
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against  both.  If  all-^wed  to  introduce  the  proof  and  to  recover  against 
both  defendants  the  judgment  would  be  reversed.  Morenus  v.  Craw- 
ford, 15  Hun,  45.  A  party  cannot  even  now  recover  upon  facts  not 
only  not  stated  in  the  pleadings,  but  which  contradict  those  which  are 
stated.     Neudeeker  v.  Eohlherg,  81  N.  Y.  296. 

Under  the  practice  before  the  Code  a  misjoinder  of  defendants  was  a 
ground  for  nonsuit  at  the  trial.  Manahan  v.  Oibbons,  19  Johns.  109. 
It  was  a  rule  of  the  common  law  that  where  the  subject  of  the  suit 
was  a  joint  contract,  the  recovery  must  be  against  all  the  defendants  or 
neither.  But  in  courts  of  record,  under  the  provision  of  the  Code  al- 
lowing a  judgment  in  an  action  against  two  or  more  defendants  to  be 
taken  against  any  or  either  of  them  severally,  etc.,  it  is  held  that  the 
common-law  rule  has  been  changed,  and  that  when  in  an  action  upon 
a  joint  contract  one  or  more  of  the  defendants  is  prbven  not  liable,  and 
one  or  more  of  the  others  is  proven  to  be  liable,  a  separate  judgment 
may  be  given  against  those  who  are  liable,  whether  their  liability  be 
joint  or  several,  and  the  other  defendants  may  be  dismissed.  Mcin- 
tosh V.  Ensign,  28  N.  Y.  169  ;  Speyers  v.  Fish,  3  Hun,  706  ;  S.  C,  6 
N.  Y.  Sup.  Ct.  (T.  &  C.)  197.  And  see  Quigleyr.  Walter,  2  Sweeny, 
175.  But  see  Perry  v.  Chester,  53  N".  Y.  240.  But  the  section  of 
the  Code  authorizing  judgment  to  be  given  for  or  against  one  or  more 
of  the  defendants  has  not  been  made  applicable  to  actions  in  justices' 
courts  by -any  express  provision  of  that  act.  See  Code  of  Civil  Pro., 
§  1204 ;  Id.,  §  3347,  subd.  8.  But  a  justice  has  power  to  amend  any 
process,  pleading  or  proceeding  by  striking  out  the  name  of  a  party. 
Yol.  1,  p.  122,  §  723.  And  he  is  required  to  hear,  try  and  determine 
an  action,  of  which  he  has  jurisdiction,  brought  before  him,  according 
to  law  and  equity,  and  for  that  purpose,  where  special  provision  is  not 
otherwise  made  by  law,  he  is  vested,  as  a  court,  with  all  the  necessary 
powers  possessed  by  the  Supreme  Court.  Yol.  1,  p.  3,  §  2868.  Under 
this  general  grant  of  power,  he  could  undoubtedly  dismiss  the  com- 
plaint as  to  one  or  more  of  the  defendants,,  and  render  judgment  against 
the  others ;  and  under  the  decisions  as  to  the  duty  of  a  court  of  record 
in  case  of  a  misjoinder  of  defendants,  it  would  seem  to  be  his  duty  to 
make  that  disposition  of  the  case  when  an  objection  to  a  misjoinder  of 
defendants  is  properly  taken.  In  certain  cases  an  objection  to  a  misjoinder 
or  non-joinder  of  defendants  cannot  be  raised  in  an  action  pending  in  any 
court.  "In  an  action  brought  against  "one  or  more  persons  engaged  as  a 
joint-stock  association,  partnership  or  otherwise,  in  the  periodical  trans- 
portation of  passengers  or  property,  an  objection  to  any  of  the  proceed- 
ings cannot  be  taken  by  a  person  properly  made  a  defendant,  on  the 
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ground  that  the  plaintiff  has  joined  with  him,  as  a  defendant,  a  person 
not  jointly  engaged  with  him  in  that  business,  or  on  the  ground  that 
the  plaintiff  has  failed  to  join  with  him  a  person  so  jointly  engaged, 
unless  the  persons  so  engaged  have,  at  least  thirty  days  before  the 
commencement  of  the  action,  filed  in  the  clerk's  office  of  each  county 
in  which  they  transport  passengers  or  property,  a  statement  showing 
the  names  of  all  of  them.  A  statement  so  filed  is  conclusive  for  the 
purposes  specified  in  this  section,  as  against  the  person  filing  it,  until 
thirty  days  after  filing,  in  like  manner,  a  new  statement  showing  a 
change  of  interest."    Code  of  Civil  Proc,  §  1945. 

Non-joinder  of  defendants.  The  Code  does  not  specifically  provide 
any  remedy  for  a  non-joinder  of  defendants  in  an  action  in  a  justice's 
court.  If  the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action  against  the  persons  made  defendants  a  demurrer  for  non-joinder 
is  unauthorized.  But  it  is  a  good  ground  of  defense,  and  the  non- 
joinder of  a  person  jointly  liable  with  the  defendant  in  an  action  may 
be  set  up  in  an  answer,  and  if  it  is  established  it  will  be  a  perfect  de- 
fense to  the  action.  Mason  v.  Wells,  2  Hun,  518  ;  S.  C,  5  N.  Y.  Sup. 
Ct.  (T.  &  C.)  714 ;  Wooster  v.  ChomJberlm,  28  Barb.  602 ;  Sweet  v. 
TuUle,  14  N.  Y.  465 ;  Van  SlyJce  v.  Newton,  10  Hun,  554.  It  is  not 
a  ground  of  nonsuit  at  the  trial.  See  Gay  v.  Gary,  9  Cow.  44 ;  Wil- 
liams v.  Allen,  7  id.  316.  The  defendant  knows  or  ought  to  know 
who  should  be  joined  with  him  as  co-defendants;  and  if  he  does  not 
plead  their  non-joinder  he  has  no  ground  of  complaint.  If  the  defend- 
ants are  severally  liable,  or  jointly  and  severally  liable,  the  defendant 
has  no  ground  of  objection,  since  the  plaintiff  has  a  right  to  sue  all  or 
a  portion  of  those  liable.  And  it  is  only  in  case  of  a  joint  liability,  not 
of  a  joint  and  several  liability,  that  an  answer  setting  up  the  non- 
joinder is  necessary  or  proper. 

§  3.  Parties  prosecuting  or  defending  as  poor  persons.  The  pro- 
visions of  the  Code  of  Civil  Procedure  authorizing  a  poor  person,  who 
has  not  the  ability  to  sue,  to  apply  to  the  court  by  petition  for  leave  to 
prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel  assigned 
to  conduct  his  case,  have  been  given  in  full  in  a  preceding  volume.  Yol. 
1,  p.  120.  A  repetition  of  the  matter  there  given  would  be  a  waste  of 
space  needed  for  the  discussion  of  other  matters. 

The  application  should  be  made  to  the  court  in  which  the  action  is 
then  pending,  or  if  it  has  not  been  commenced,  to  the  court  in  which  it 
is  intended  to  be  brought.  Id.,  §  458.  The  statute  does  not  in  terms 
require  that  the  petition  should  be  entitled ;  but  if  the  action  is  already 
commenced  it  would  be  proper  to  entitle  the  petition  in  that  action. 
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If  the  action  is  not  commenced,  it  would  be  improper  to  entitle  it  in 
^he  action  proposed  to  be  brought.  In  that  case  the  title  may  be 
wholly  omitted,  or  the  petition  may  be  entitled  "  In  the  matter  of  the 
application  of  A.  B.,  for  leave  to  prosecute  as  a  poor  person,"  etc.  But 
these  are  mere  matters  of  form,  and  a  defect  in  the  title  or  the  want  of 
a  title  will  not  impair  the  petition,  if  it  intelligibly  refers  to  the  action. 
See  vol.  1,  p.  122,  §  728;  id.  169,  §  3343,  subd.  11. 
The  petition  may  be  in  the  -following  form  : 

Petition  for  leave  to  prosecute  as  a  poor  person. 
JUSTICE'S  COUET. 


Jolm  Smith 

agst. 
Jacob  Plantz. 


-  Before  Eichaed  Mueeat,  Justice,  etc. 


The  petition  of  John  Smith,  the  plaintiff  in  the  above-entitled  action, 
respectfully  shows  to  this  court : 

1.  That  he  has  a  cause  of  action  against  Jacob  Plantz,  the  defendant 
above  named,  for  work,  labor  and  services  rendered  and  performed  by 
your  petitioner  for  said  defendant  at  his  request,  during  the  year  last 
past ;  that  the  above-entitled  action  has  been  brought  to  recover  the 
value  of  such  work,  labor  and  services ;  and  that  said  action  is  now 
pending  in  this  court. 

2.  That  your  petitioner  is  not  worth  $100,  besides  the  wearing  ap- 
parel and  furniture  necessary  for  himself  and  his  family  and  the  subject- 
matter  of  this  action.  ■^ 

Wherefore,  your  petitioner  prays  that  this  court  will  make  an  order 
granting  him  leave  to  prosecute  said  action  as  a  poor  person,  and  as- 
signing him  an  attorney  and  counsel  to  conduct  said  action  for  him. 

Dated  Jcmuary  3,  1882. 

JOHN  SMITH. 

This  petition  must  be  verified  by  the  petitioner.  Vol.  1,  p.  120, 
§  459.     The  verification  may  be  in  the  following  form  : 

Verification. 

State  of  New  Yoek,  \ 
County  of  Fulton,     j  ^^' ' 

John  Smith,  being  duly  sworn,  says,  that  he  is  the  petitioner  named 
in  and  who  subscribed  the  foregoing  petition ;  that  said  petition  is  true 
to  his  own  knowledge,  except  as  to  the  matters  therein  stated  to  be 
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alleged  upon  information  and  belief,  and  as  to  those  matters  lie  believes 
it  to  be  true. 

JOHN  SMITH. 
Subscribed  and  sworn  to  before  me, ) 
this  3d  day  of  January,  1882.       j 

RicsAED  MtJEEAY,  JusUce  of  the  Peace. 

The  statement  of  the  nature  of  the  cause  of  action  may  be  varied  to 
meet  any  case.  The  petition  must  be  supported  by  a  certificate  of  a 
counselor  at  law,  to  the  effect  that  he  has  examined  the  case,  and  is  of 
the  opinion  that  the  petitioner  has  a  good  cause  of  action.  Yol.  1,  p. 
120,  §  459. 

If  the  justice  is  satisfied  of  the  truth  of  the  facts  alleged,  and  that  the 
applicant  has  a  good  cause  of  action,  he  may  make  the  order  desired. 
Id.,  §  460.  The  petitioner  is  required  to  state  in  his  petition  the  nature 
of  his  action,  and  not  the  facts  upon  which  he  relies  to  establish  it  upon 
the  trial.  The  certificate  of  a  reputable  counselor  at  law  that  the 
petitioner  has  a  good  cause  of  action  should  be  sufficient  to  satisfy  the 
mind  of  the  justice  upon  this  point.  A  decent  respect  for  the  rights  of 
the  defendant  should  deter  the  justice  from  holding  an  ex  parte  trial  of 
the  issues  involved  in  the  action  upon  an  application  of  this  nature. 
The  order  may  be  in  the  following  form ; 

Order  granting  leave  to  jprosecute,  etc. 
JUSTICE'S  COURT. 


Jotn  Smith. 

agst. 
Jacob  Plantz. 


J 


Before  Riohaed  Mureay,  Just,  of  the  Peace,  etc. 


On  reading  and  filing  the  petition  of  the  plaintiff  in  this  action, 

bearing  date  January  3,   1882,   and   the  certificate  of 

counselor  at  law,  in  support  of  the  same,  and  it  appearing  to  the 
satisfaction  of  the  court  that  the  plaintiff  is  a  poor  person,  not  being  of 
ability  to  sue,  and  that  he  has  a  good  cause  of  action  against  the  de- 
fendant above  mentioned, — 

Ordered,  That  said  plaintiff  be  and  hereby  is  permitted  to  prosecute 

this  action  as  a  poor  person,  and  that Esq.,  of 

N.  T.,  be  and  hereby  is  assigned  as  his  attorney,  •  and 

Esq.,  of N.,T.,  be  and  is  hereby  assigned  as  his  counsel,  to  con- 
duet  and  prosecute  said  action  for  him. 

Dated  Jcmuary  3,  1882.  RICHARD  MURRAY, 

Justice  of  the  Peace, 
13 
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The  person  so  authorized  to  prosectite  is  not  required  to  pay  fees  to 
any  officer,  and  is  not  liable  for  costs  in  case  of  defeat.  But  in  case  he 
is  guilty  of  improper  conduct  in  the  prosecution  of  his  action,  or  of 
willful  or  unnecessary  delay,  the  court  may  annul  the  order  and  deprive 
him  of  all  further  privileges  under  it.  If  he  is  defeated  in  the  action 
he  cannot  take  an  appeal  as  a  poor  person  under  the  order ;  but  if  he 
succeeds  in  the  action,  and  the  defendant  appeals,  the  plaintiff  may 
proceed  under  the  order  as  respondent  in  the  appeal. 

The  attorney  and  counsel  assigned  to  the  plaintiff  must  act  in  the  case 
without  compensation ;  but  if  costs  are  awarded  in  favor  of  the  plaint- 
iff, they  must  be  paid  over  to  his  attorney,  when  collected  from  the 
defendant,  and  distributed  between  the  attorney  and  counsel  as  the 
court  directs. 

A  defendant  in  an  action  involving  his  right,  title  or  interest  in  or  to 
real  or  personal  property  may  petition  the  court  in  which  the  action 
is  pending  for  leave  to  defend  the  action  as  a  poor  person,  and  to  have 
an  attorney  and  counsel  assigned  to  conduct  his  defense.  Yol.  1,  p. 
121,  §  463. 

The  requisites  of  the  defendant's  petition,  the  general  nature  of  the 
order  made  by  the  justice,  and  the  rights  and  privileges  conferred  thereby 
are  sufficiently  and  clearly  detailed  in  the  statute  authorizing  this  pro- 
ceeding.    See  vol.  1,  p.  121. 

The  forms  given  can  be  readily  adapted  to  an  application  on  the 
part  of  the  defendant. 


CHAPTER  V. 

GENEEAL  YIEW  OF  ACTIONS  AND  MANDATES. 

Section  1.  Actions  generally.  Whenever  a  person  is  satisfied  that 
another  person  has  deprived  him  of  a  legal  right,  or  has  done  or  is  about 
to  do  him  an  injury,  he  naturally  seeks  for  a  legal  remedy  either  for  the 
enforcement  and  protection  of  the  right,  or  the  redress  or  prevention  of 
the  wrong.  In  some  cases  he  may  lawfully  assert  his  rights  or  redress 
his  wrongs  without  resort  to  the  courts.  Thus,  if  he  has  been  deprived 
of  his  property  by  another,  he  may  retake  it,  if  he  can  do  so  peaceably. 
So  if  he  is  injured  in  person  or  property  by  what  the  law  terms  a 
nuisance,  he  may  abate  the  nuisance  if  he  can  do  so  without  committiag 
a  breach  of  the  peace,  doing  no  unnecessary  damage  to  the  property  of 
another.  But  if  he  resorts  to  judicial  proceedings  and  seeks  in  his 
own  behalf  the  enforcement  or  protection  of  a  right,  or  the  redress  or 
prevention  of  a  wrong,  by  an  ordinary  prosecution  against  another 
party  in  a  court  of  justice,  the  prosecution  thus  instituted  is  termed  a 
civil  action,  and  is  governed  by  the  general  rules  of  practice  prescribed 
by  the  Code  of  Civil  Procedure  for  the  prosecution  of  such  actions. 
Vol.  1,  p.  167,  §  3333.  If,  however,  while  seeking  the  same  relief 
in  a  judicial  proceeding,  he  conducts  the  prosecution  in  accordance  with 
certain  statutory  provisions  authorizing  and  requiring  a  departure  from 
the  ordinary  mode  of  procedure  prescribed  for  the  commencement  and 
conduct  of  a  prosecution  in  a  court  of  justice,  the  prosecution  so  in- 
stituted and  conducted  is  termed  a ' '  special  proceeding,"  and  is  governed 
by  the  special  rules  of  practice  devised  for  the  prosecution  of  such 
proceedings.    'Id.,  §  3334. 

A  proceeding  in  a  court  of  record  for  the  foreclosure  of  a  mortgage, 
commenced  by  the  service  of  a  summons  upon  aU  the  necessary  parties 
in  some  one  of  the  modes  of  service  authorized  by  law,  and-  conducted 
to  judgment  and  sale  according  to  the  general  rules  of  practice,  fur- 
nishes an  illustration  of  a  civil  action ;  while  a  proceeding  to  foreclose 
a  mortgage  by  advertisement,  commenced  and- conducted  according  to 
the  statutory  regulations  peculiar  to  that  proceeding,  is  a  familiar  illus- 
tration of  a  special  proceeding. 
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There  are  also  certain  statutory  proceedings,  termed  "  actions  "  in 
the  statutes  to  which  they  owe  their  existence,  wliich  differ  so  widely 
from  ordinary  proseciitions  in  a  court  of  justice,  as  to  fall  within  the 
Code  definition  of  special  proceedings,  rather  than  that  of  actions.  A 
proceeding  for  the  foreclosure  of  a  mechanic's  lien  is  a  good  illustration 
of  this  class  of  proceedings.  See  Hallahan  v.  Herbert,  57  N.  Y.  409 ; 
Lecmy  v.  Gardner,  63  id.  624  ;  Kelsey  v.  RourTce,  .50  How.  315. 

Actions  are  of  two  kinds,  civil  and  criminal.  A  criminal  action  is 
prosecuted  by  the  people  as  a  party,  against  a  person  charged  with  a 
public  offense  for  the  punishment  thereof.  Every  other  action  is  a 
civil  action.  Vol.  1,  p.  167,  §§  3335-3337.  There  is  only  one  form 
of  civil  action.  The  distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  those  actions  and  suits  have  been  abolished. 
Id.,  p.  168,  §  3339.  The  practice  in  criminal  actions  is  no  part  of  the 
plan  of  this  work ;  and  when  an  action  is  spoken  of  in  the  following 
pages,  a  civil  action  will  be  referred  to,  unless  the  contrary  is  expressly 
stated. 

§  2.  Actions,  how  and  when  commenced.  An  action  is  commenced 
before  a  justice  of  the  peace,  either  by  the  voluntary  appearance  and 
joinder  of  issue  by  the  parties,  or  by  the  service  of  a  summons.  Vol. 
1,  p.  5,  §  2876.  It  can  be  commenced  in  no  other  way.  Either  of 
these  events  will  mark  the  time  of  the  actual  commencement  of  the 
action.  An  action  is  commenced  against  a  defendant,  within  the  mean- 
ing of  any  provision  of  the  Code,  which  limits  the  time  for  commenc- 
ing  an  action,  when  the  summons  is  served  on  him,  or  on  a  co-defend- 
ant who  is  a  joint  contractor,  or  otherwise  united  in  interest  with  him. 
Vol.  1,  p.  115,  §  398.  So  an  attempt  to  commence  an  action,  in  a  court 
not  of  record,  is  equivalent  to  the  commencement  thereof  against  each 
defendant,  within  the  meaning  of  each  provision  of  the  Code  which 
limits  the  tirne  for  commencitig  an  action,  when  the  summons  is  de- 
livered, with  the  intent  that  it  shall  be  actually  served,  to  an  officer  au- 
thorized to  serve  the  same,  within  the  city  or  town  in  which  that  de- 
fendant, or  one  of  two  or  more  co-defendants,  who  are  joint  contractors, 
or  otherwise  united  in  interest  with  him,  reside ;  or,  if  the  defendant 
is  a  corporation,  when  it  shall  be  delivered  with  intent  that  it  shall  be 
actually  served,  to  an  officer  authorized  to  serve  it,  within  the  city  or 
town  in  which  the  corporation  is  established  by  law,  or  wherein  its 
general  business  is  or  was  last  transacted,  or  wherein  it  keeps,  or  last 
kept  an  office  for  the  transaction  of  business,  provided,  in  either  case, 
that  actual  service  of  the  summons  is  made,  with  due  diligence. 
Vol.  1,  p.  115,  §  400.     But  an  attempt  to  commence  an  action,  by 
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the  delivery  of  the  summons  to  the  proper  officer  for  service,  is  not 
the  commencement  of  the  action  in  any  case.  It  is  the  final  actual 
service  of  the  summons  that  commences  the  action  ;  and  the  attempt 
to  serve  it  is  made  the  statutory  equivalent  of  actual  service  for  the 
purpose  only  of  defeating  the  bar  of  the  statute  of  limitations,  and 
then  only  where  the  attempt  has  been  followed  by  actual  service. 

§  3.  Process  and  mandates  generally.  The  form  and  requisites 
of  a  summons,  and  the  mode  of  its  service  and  return  will  be  the  sub- 
ject of  the  next  chapter.  There  are,  however,  some  general  matters 
relating  to  the  process  and  mandates  which  may  issue  out  of  a  justice's 
court  which  need  no  separate  discussion. 

The  word  "  mandate,"  as  used  in  the  Code  of  Civil  Procedure,  in- 
cludes a  writ,  process  or  other  written  direction  issued  pursuant  to 
law  out  of  a  court,  or  made  pursuant  to  law  by  a  court,  or  a  judge,  or 
a  person  acting  as  a  judicial  officer,  and  commanding  a  court,  board  or 
other  body,  or  an  officer  or  other  person  named  or  otherwise  designated 
therein,  to  do  or  to  refrain  from  doing  an  act  therein  specified.  Vol. 
1,  p.  168,  §  3343,  subd.  2.  In  this  broad  definition  would  be  included 
every  summons,  order  of  arrest,  warrant  of  attachment,  requisition  to 
replevy,  subpoena,  order  for  the  production  of  books  of  accoimt,  venire, 
execution  and  nearly  every  other  paper  which  a  justice  of  the  peace  is 
authorized  by  law  to  place  in  the  hands  of  or  issue  to  an  officer  for 
service.  It  is  important,  therefore,  to  consider  the  requisites  of  a  man- 
date. 

A  mandate  issued  by  a  justice  of  the  peace  must  be  signed  by  him, 
but  need  not  not  be  sealed.  Vol.  1,  p.  83,  §  3135.  See  Millett  v.  Ba- 
Teer,  42  Barb.  215.  It  must  be  entirely  filled  up  at  the  time  when  it 
is  dehvered  to  an  officer  to  be  executed,  so'  as  to  have  no  blank  either 
in  its  date  or  otherwise,  except  that  in  case  of  a  subpoena,  a  blank 
may  be  left  for  the  name  of  any  or  all  of  the  witnesses.  A  mandate 
issued  and  delivered  to  an  officer  to  be  executed,  which  does  not  con- 
form to  these  requirements,  is  void.  Vol.  1,  p.  83,  §  3135.  The  pro- 
vision requiring  process  to  be  filled  up  before  issuing  was  intended  to 
guard  against  an  abuse  which  at  one  time  was  too  common.  Justices 
put  blank  process  into  the  hands  of  constables  and  others  to  be  filled 
up  by  them  as  they  saw  fit,  in  the  same'  manner  as  attorneys  of  courts 
of  record  issue  process.  To  such  cases  the  statute  is  applicable ;  but 
it  does  not  interfere  with  the  power  of  amendment  in  clerical  mistakes 
in  process  issued  properly  by  the  justice  himself.  Nea/r  v.  Van  Al- 
styiie,  14  Wend.  230.  The  power  to  amend  will  be  noticed  hereafter. 
See  Bradbury  v.  Yan  Nosbromd,  45  Barb.  194;  Arnold  v.  Maltby, 
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4  Denio,  498 ;  Stanton  v.  Lelamd,  4  E.  D.  Smith,  88 ;  Brace  v.  Ben- 
sen,  10  Wend.  213. 

It  is  not  necessary  that  the  justice  should  fill  up  and  sign  the  process 
with  his  own  hand.  This  may  be  done  by  any  other  person  if  it  is 
done  at  the  request  of  the  justice,  in  his  immediate  presence,  and  by 
his  express  and  explicit  directions.  A  constable  is  required  to  sign  his 
return  to  a  summons.  But  that  may  be  done  by  the  justice  before 
whom  the  summons  is  returnable,  if  done  at  the  request  of  the  con- 
stable, in  his  presence  and  by  his  direction.  Meno  v.  Pinder,  20  N. 
Y.  298 ;  MUs  v.  Francis,  9  Ga.  325.  See  BorrodaiU  v.  LeeJc,  9 
Barb.  611.  Any  person  may  fill  up  a  summons  or  other  process, 
whether  in  the  presence  of  the  justice  or  not,  and  if  the  justice  sees  fit 
to  sign  it,  this  will  be  a  sufficient  compliance  with  the  statute,  for  by 
adopting  what  has  been  done,  the  justice  makes  the  act  of  the  other 
his  own. 

Although  the  statute  declares  that  a  justice  of  the  peace  is  guilty  of 
a  misdemeanor  if  he  iss^ies  and  delivers  to  an  officer  for  service  a 
mandate  which  is  not  entirely  filled  up,  and  contains  a  blank  either 
in  its  date  or  otherwise,  yet  this  statute  is  to  be  construed  as  all  other 
similar  statutes  are.  If  a  justice  should  by  mistake  leave  a  blank  in 
the  date  of  a  mandate,  should  give  it  a  wrong  date,  or  commit  any 
other  clerical  error  he  would  not  be  liable  to  the  penalties  mentioned 
in  the  statute.  It  was  not  mistakes  of  that  kind  that  the  statute  was 
directed  against,  and  if  there  was  no  intention  to  omit  filling  up  the 
process,  there  would  be  no  offense.  The  intent  is  essential  to  the 
crime.  But  it  must  not  be  understood  that  a  justice  may  sign  a  blank 
mandate  and  deliver  it  in  violation  of  the  statute  and  then  escape  the 
consequences  by  a  plea  of  ignorance  of  the  existence  of  the  statute. 
Every  man  is  presumed  to  know  the  law,  and  ignorance  of  it  is  no  ex- 
cuse. The  intendment  of  the  law  will  be  in  favor  of  innocence,  and 
if  the  case  is  open  to  two  constructions,  one  of  iimocence,  and  another 
of  guilt,  then  innocence  will  be  presumed.  People  v.  Smith,  20 
Johns.  63. 

In  certain  municipal  courts  having  clerks,  the  process  may  be  signed 
by  a  judge  of  the  court,  or  by  a  clerk  or  deputy  clerk.  Laws  of  1879, 
chap.  230,  §  6  ;  Laws  of  1880,  chap.  344,  §  6  ;  id.,  chap.  14,  §  246.  A 
clerk  of  a  justice  of  the  peace  of  the  city  of  Brooklyn  is  required  by 
law  to  issue  a  summons,  a  subposna,  or  an  execution  upon  the  request 
of  a  person  entitled  thereto.     Yol.  1,  p.  78,  §  3120,  subd.  4. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  must  be  in  the  name  of  the  people  of   the  State ; 
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and  each  writ,  process,  record,  pleading  or  other  proceeding  in  a 
court  or  before  an  officer  must  be  in  the  English  language,  and  un- 
less it  is  oral,  made  out  on  paper  or  parchment  in  a  fair,  legible 
character,  in  words  at  length,  and  not  abbreviated.  But  the  proper 
and  known  names  of  process  and  technical  words  may  be  expressed 
in  appropriate  language  as  now  is  and  heretofore  has  been  custom- 
ary ;  such  abbreviations  as  are  now  commonly  employed  in  the  Eng- 
lish language  may  be  used  ;  and  numbers  may  be  expressed  by  Ara- 
bic figures  or  Eoman  numerals,  in  the  customary  manner.  Yol.  1, 
p.  106,  §  22. 

How  directed.  A  summons,  a  warrant  of  attachment  against 
the  person  of  a  defaulting  witness,  a  warrant  for  the  arrest  of  a 
defaulting  witness,  an  execution  for  the  collection  of  a  fine  imposed 
upon  such  witness,  a  venire,  and  an  execution  issued  by  a  justice  of 
the  peace  against  the  person  or  property  must  be  directed  generally 
to  any  constable  of  the  county.  Yol.  1,  p.  5,  §  2877  ;  id.,  p.  35,  §§  2971, 
2975  •  id.,  p.  36,  §  2977 ;  id.,  p.  40,  §  2991 ;  id.,  p.  48,  §  3025.  An  order 
of  arrest  should  be  directed  to  the  constable,  who  serves  the  summons 
Id.  p.  11,  §  2897.  A  warrant  of  attachment  against  property,  or  a  requi- 
sition to  replevy,  should  be  directed  to  the  constable  to  whom  the 
smnmons  is  delivered.     Id.,  p.  14,  §  2907  ;  id.,  p.  19,  20,  §  2921. 

A  direction  is  an  essential  part  of  the  mandate.  See  Abbott  v. 
Booth,  51  Barb.  546 ;  Bussell  v.  HuVbard,  6  id.  654 ;  Merritt  v. 
Head,  5  Denio,  352. 

Where  a  warrant  of  commitment,  issued  by  a  justice  of  the  peace 
upon  a  conviction  for  petit  larceny,  was  not  directed  to  any  officer, 
class  of  officers,  or  other  person  by  whom  it  was  to  be  executed,  it 
was  held  to  be  void,  and  a  constable  who  executed  it  was  held  lia- 
ble to  an  action  for  an  assault  and  battery  and  false  imprisonment. 
Mussell  v.  Hubbard,  6  Barb.  654.  A  magistrate  who  issues  void 
process  is  liable  for  the  injury  inflicted  upon  the  party  against 
whom  it  issued.  But  this  is  so  in  those  cases  only  in  which  the  pro- 
cess is  executed  according  to  its  mandate.  And,  therefore,  where  a 
justice  of  the  peace  issued  an  attachment  without  jurisdiction,  directed, 
according  to  the  statute,  to  any  constable  of  the  cminty,  but  the  party 
who  sued  it  out  placed  it  in  the  hands  of  a  deputy  sheriff',  with  di- 
rections to  execute  it,  which  he  accordingly  did,  —  it  was  held,  in  an 
action  of  trespass  by  the  party  against  whom  the  attachment  was  is- 
sued, that  the  justice  was  not  liable.  Merritt  v.  Read,  5  Denio,  352. 
The  court  said  :  "  It  is  a  direction  to  the  particular  officer  or  class  of 
officers  named,  and  not  to  a  different  one ;  and  if  a  person  not  men- 
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tioned  or  referred  to  in  it,  undertake  to  execute  it,  he  is  considered  not 
only  as  having  volunteered  but  as  having  mtended  to  act  officiously, 
without  the  consent  of  the  magistrate  and  against  his  express  direction, 
as  contained  in  the  process."  Id.  353,  354.  And  see  Fregard  v. 
Barnes,  1  Exch.  827. 

Statement  of  the  names  of  parties.  As  a  general  rule  whenever 
it  is  necessary  to  state  the  name  of  a  party  in  a  mandate,  the  name 
should  be  truly  and  accurately  given.  The  name  should  be  stated  in 
fuU,  both  Christian  and  surname,  unless  the  party  has  several  Christian 
names,  and  in  that  case  one  of  these  should  be  stated  and  the  others 
inay  be  expressed  by  the  initials. 

The  law,  however,  does  not  recognize  but  one  Christian  name,  and 
the  addition  or  the  omission  of  the  other  names  will  be  of  no  conse- 
quence. Franklin  v.  Talmadge,  5  Johns.  84  ;  Roosevelt  v.  Gardinier, 
2  Cow.  463  ;  Milk  v.  Christie,  1  HiH,  102.  If  there  are  several  parties 
plaintiffs,  the  names  of  each  of  them  must  be  stated  in  the  same  man- 
ner as  those  of  single  plaintifis ;  the  names  of  partners,  or  others  jointly 
interested,  must  be  stated  separately  and  in  fuU,  and  not  in.  the  firm 
name.  Bentley  v.  Smith,  3  Caines,  170.  The  same  rule  is  equally  ap- 
plicable to  the  statement  of  the  names  of  the  defendants.  The  gen- 
eral rules  as  to  who  should  be  made  parties,  and  in  what  name  such 
parties  should  sue  or  be  sued  have  been  given  in  a  preceding  chapter. 
See  ante,  60. 

A  plaintiff  may  be  ignorant  of  the  name  or  of  part  of  the  name  of 
a  defendant.  In  that  case  the  defendant  may  be  designated  in  the 
summons,  and  in  any  other  process  or  proceeding  in  the  action  by  a 
fictitious  name,  or  by  so  much  of  his  name  as  is  known,  adding  a  de- 
scription, identifying  the  person  intended.  The  person  so  designated 
will  be  regarded  as  the  defendant  in  the  action  and  as  sufficiently  de- 
scribed for  all  purposes.  When  his  name  or  the  remainder  of  his  name 
becomes  known,  the  justice  before  whom  the  action  is  pending  must 
amend  the  proceedings  already  taken  by  the  insertion  of  the  true  or 
full  name  in  place  of  the  fictitious  name  or  part  of  a  name,  and  all  sub- 
sequent proceedings  must  be  taken  under  the  name  so  inserted.  Vol. 
1,  p.  7,  §  2884. 

It  will  be  observed  that  the  statute  cited  applies  to  all  process  and 
proceedings  in  an  action ;  and  is  in  that  respect  much  broader  than 
the  corresponding  provisions  of  the  Eevised  Statutes,  which  applied 
only  to  a  summons  or  civil  warrant.  See  McGabe  v.  Doe,  2  E.  D. 
Smith,  64 ;  Davenport  v.  Doady,  3  Abb.  409. 

In  an  action  brought  by  or  against  a  corporation,  a  mistake  in   the 
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corporate  name  will  be  waived  unless  the  misnomer  is  pleaded  by  the 
defendant.  Code  of  Civil  Pro.,  §  17Y7.  And  see  id.,  §§  1813  and 
1924. 

§  4.  By  whom  served.  An  explanation  of  the  proper  mode  of 
serving  and  returning  a  mandate  issued  by  a  justice  of  the  peace  will 
be  considered,  to  some  extent,  hereafter  in  connection  with  the  gen- 
eral discussion  of  the  process  issued.  But  there  are  some  general  pro- 
visions of  statute  applicable  to  the  service  of  all  mandates  which  will 
be  here  considered  to  avoid  repetition. 

A  constable  to  whom  a  mandate  is  directed  and  delivered  for  service 
must  execute  it.  He  cannot  shake  off  the  burden  of  discharging  his 
duty  by  substituting  another  constable  in  his  place.  He  is  not  gifted 
with  the  power  of  substitution.  Downs  v.  McGlynn,  2  Hilt.  14  ;  S. 
C,  6  Abb.  241.  The  statute  requires  him  to  execute  it  in  person  ac- 
cording to  its  tenor,  and  prohibits  him  from  acting  by  deputy.  Vol. 
1,  p.  87,  §  3157.  But  he  cannot  be  compelled  to  render  any  service 
for  which  he  is  allowed  a  fee  without  the  previous  payment  or  tender 
of  his  fee.     Vol.  1,  p.  102,  §  3228. 

The  question  as  to  the  proper  person  to  execute  a  mandate  issued  by 
a  justice  of  the  peace  is  in  nearly  every  case  answered  by  the  statute 
requiring  its  execution  by  the  person  to  whom  it  is  directed  and  de- 
livered. But  in  rare  and  exceptional  cases  the  mandate  may  be  exe- 
cuted by  the  sherifE  of  the  coimty,  or  by  some  one  specially  deputized  to 
make  the  service.  If  the  constable  has  reason  to  apprehend  that  re- 
sistance will  be  made  to  the  execution  of  the  mandate,  he  may  deliver 
it  to  the  sherifE  of  the  county  with  a  written  certificate,  stating  the 
facts,  and  requiring  the  sherifiE  to  execute  it.  The  sherifE  must  there- 
upon execute  it,  and  is  subject  to  all  the  liabilities  attaching  to  a  con- 
stable in  executing  it.  Vol.  1,  p.  88,  §  3158.  If  the  sherifE  finds 
or  has  reason  to  apprehend  that  resistance  will  be  made  to  the  execu- 
tion of  the  mandate,  he  may  command  all  the  male  persons  in  the 
county,  or  as  many  as  he  thinks  proper,  and  with  such  arms  as  he  di- 
rects, including  any  military  organization  armed  and  equipped,  to  as- 
sist him  in  overcoming  the  resistance.  Id.,  §  104. 

A  justice  of  the  peace  who  issues  any  mandate  authorized  by  chap- 
ter 19  of  the  Code  of-  Civil  Procedure,  except  a  venire,  may  at 
the  request  of  the  party,  whenever  he  deems  it  expedient,  empower 
any  proper  person  of  full  age,  and  not  a  party  to  the  action,  to  serve 
or  otherwise  execute  it.  This  will  be  done  by  a  written  authority  in- 
dorsed upon  the  mandate.  Vol.  1,  p.  87,  §  3156. 
14 


106   GENEKAL  VIEW  OF  ACTIONS  AND  MANDATES. 

Refusal  to  execute  process. 

Form  of  Deputation. 
Fulton  CotrNTY,  ss.: 

The  plaintiff  within  named  having  requested  that  some  proper  per- 
son be  empowered  to  execute  the  within  mandate,  and  it  being  by  me 
deemed  expedient  that  such  authority  be  given,  I  do  therefore  hereby 
authorize  and  empower  {Jiere  insert  na/me),  a  person  of  full  age 
and  not  a  party  to  this  action,  to  execute  the  within  mandate. 

Dated  January  3, 1882. 

DAYID  KENNEDY,  Justice. 

The  form  above  given  shows  a  strict  compliance  with  the  require- 
ments of  the  statute.  A  shorter  form  would  undoubtedly  be  held  suf- 
ficient. Thus  if  after  the  statement  of  the  venue,  the  justice  should 
add,  "  at  the  request  of  the  plaintiff  I  hereby  authorize  and  empower 
(naming  the  person),  to  execute  the  within  mandate,"  adding 
date  and  official  signature,  this  would  probably  be  held  sufficient.  It 
is  not  necessary  that  he  should  certify  that  the  person  deputized  to 
execute  the  mandate  is  of  age  and  not  a  party  to  the  action,  as  it  is 
not  presumed  that  he  selects  an  incompetent  person.  Buel  v.  Duke, 
38  Mich.  167. 

For  the  purpose  of  executing  the  mandate  the  person  so  empowered 
has  all  the  power  and  authority  and  is  subject  to  all  the  obligations  and 
liabilities  of  a  constable ;  and  his  return  is  evidence  in  like  manner  as 
a  constable's.  But  he  is  not  entitled  to  any  fee  for  his  services.  Vol. 
1,  p.  87,  §  3166.    See  Jackson  v.  Sherwood,  50  Barb.  356. 

§  5.  Refusal  to  execute  process.  We  have  seen  that  a  constable 
must  execute  any  mandate  directed  and  delivered  to  him  on  payment 
or  tender  of  his  lawful  fees  for  such  service.  For  a  refusal  or  neglect 
to  perform  his  duty  in  this  respect,  he  is  liable  to  the  party  aggrieved 
for  the  damages  sustained  by  him  in  addition  to  any  fine  or  other 
punishment  or  proceeding  authorized  by  law.  Vol.  1,  p.  109,  §  102. 
If  a  mandate  which  a  justice  of  the  peace  is  authorized  by  law  to  issue 
in  a  special  proceeding  is  so  issued  and  delivered  to  a  constable  for 
service,  or  execution,  and  the  constable  willfully  neglects  to  execute  it, 
he  may  be  fined  by  the  justice  in  a  sum  not  exceeding  $25,  and  is  liable 
to  the  party  aggrieved  for  the  damages  sustained  through  such  neglect. 
Id.,  §  103.  Any  intentional  neglect  to  execute  the  mandate  is  to  be 
deemed  willful.     See  People  v.  Brooks,  1  Denio,  457. 

There  are,  however,  instances  in  which  a  refusal  would  not  be  willful. 
If  the  constable  is  sick  and  unable  to  serve  the  process,  or  if  his  health 
is  such  that  a  service  of  such  process  would  be  attended  with  great 
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danger  to  Hm,  the  law  would  not  be  violated,  since  such  a  refusal  would 
not  be  regarded  as  willful.  So,  if  a  member  of  the  constable's  family 
is  so  sick  as  to  require  his  constant  attention,  the  law  would  excuse  him 
from  serving  process  which  would  cause  him  to  be  long  absent,  and  be- 
sides that  such  a  refusal  would  not  be  willful.  Again,  if  a  constable 
is  engaged  in  other  oflBcial  duties,  he  is  not  bound  to  leave  those  before 
they  are  discharged. 

The  effect  of  taking  a  reward  for  omitting  to  perform  a  duty  per- 
taining to  his  office,  or  for  delaying  performance  has  been  already 
noticed.  Ante,  10. 

When  to  be  served.  No  writ,  process,  warrant,  order,  judgment, 
decree,  or  other  proceeding  of  any  court  or  officer  of  justice  shall  be 
served  or  executed  on  the  first  day  of  the  week,  called  Sunday,  except 
in  case  of  breach  of  the  peace,  or  apprehended  breach  of  the  peace,  or 
for  the  apprehension  of  persons  charged  with  crimes  and  misdemeanors, 
or  the  violation  of  any  of  the  provisions  of  this  and  the  preceding 
article,  and  except  where  such  service  shall  be  specially  authorized  by 
law.  The  service  of  any  such  process  or  proceeding  in  all  other  cases 
shall  be  utterly  void,  and  shall  subject  the  party  offending  to  damages 
at  the  suit  of  any  person  aggrieved.  1  E.  S.  676,  §  69  ;  1  Edm.  ed.  628. 
No  civil  process  can  be  legally  served  on  Sunday.  Bob  v.  Moffalt,  3 
Johns.  257  ;  Yanderpoel  v.  Wright,  1  Cow.  209.  And  no  civil  pro- 
cess can  be  legally  issued  on  that  day.  Yan  Yechten  v.  Paddock,  12 
Johns.  178. 

The  statute  also  makes  it  a  misdemeanor  knowingly  and  maliciously 
to  cause  or  procure  any  process  issued  from  a  justice's  court  in  a  civil 
suit  to  be  served  on  the  seventh  day  of  the  week,  commonly  called 
Saturday,  upon  a  person  whose  religious  faith  and  practice  is  to  keep 
that  day  as  a  day  set  apart  by  divine  command  as  the  Sabbath  of  rest 
from  labor,  and  dedicated  to  the  worship  of  God.  Laws  of  1847,  chap. 
349  ;  MarJcs  v.  Wilson,  11  Abb.  87. 

Whenever  a  town  meeting  shall  be  held  in  any  town,  no  civil  pro- 
cess shall  be  served  in  such  town  on  any  elector  entitled  to  vote  therein 
on  any  day  during  which  such  town  meeting  shall  be  held.  1  E.  S. 
342,  §  10.  And  see  Laws  of  1842,  chap.  130,  §  4 ;  Laws  of  1878, 
chap.  354,  §  1. 

Officer,  when  and  when  not  protected.  A  mere  ministerial  officer 
will  always  be  protected  in  executing  process  if  it  is  regular  and  legal 
on  its  face ;  and  if  the  process  is  such  as  the  court  or  officer  issuing  it 
has  general  jurisdiction  to  issue  in  the  proper  cases.  The  officer  need  not 
look  behind  his  process  to  know  that  there  was  authority  to  issue  it. 
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Savacool  v.  Boughton,  5  Wend.  170 ;  Cornell  v.  Barnes,  7  Hill,  35 ; 
Parher  v.  Wal/rod,  16  Wend.  514 ;  Fulton  v.  Heaton,  1  Barb.  552  ; 
Bullis  V.  Montgomery,  50  N.  Y.  352,  355  ;  Sheldon  v.  Van  BuskirTc, 
2  id.  473 ;  Bovee  v.  King,  11  Hun,  250  ;  Field  v.  Parker,  4  id.  342  ; 
Arrex  v.  Brodhead,  19  id.  269  ;  Shaw  v.  Davis,  55  Barb.  389.  Cases 
without  number  might  be  cited  in  support  of  this  proposition.  But  if 
the  process  shows  on  its  face  either  that  it  was  issued  without  authority, 
or  that  the  person  who  issued  it  had  no  jurisdiction  to  issue  such  pro- 
cess, then  the  process  will  not  afford  any  protection  to  the  officer  execut- 
ing it.  Stroud  V.  Butler,  18  Barb.  327 ;  Pa/rker  v.  Walrod,  16  Wend. 
514 ;  vol.  2,  p.  433,  551. 

Again,  if  process  is  regular  and  legal  on  its  face,  and  is  issued  by  a 
court  or  a  person  who  is  authorized  to  issue  such  process,  it  will  protect 
the  officer  although  it  is  alleged  and  proved  that  he  knew  of  a  want  of 
jurisdiction  in  issuing  it.  In  such  cases  the  general  rule  is  still  enforced, 
that  the  officer  need  look  only  to  his  process.  Webber  v.  Gay,  24 
Wend.  485  ;  People  v.  Warren,  5  Hill,  440  ;  Arrex  v.  Brodhead^  19 
Hun,  269,  270 ;  Bovee  v.  King,  11  id.  250,  253.  But  though  an 
officer  may,  he  is  not  bound  to  execute  process  which  he  knows  to  be 
void.  Cornell  v.  Barnes,  7  Hill,  35 ;  Earl  v.  Gamp,  16  Wend.  562 ; 
Forsyth  v.  Campbell,  15  Hun,  235  ;  Josuez  v.  Conner,  7  Daly,  448 ; 
Bradley  v.  Ward,  58  N.  Y,  401.  If,  however,  there  is  merely  some 
irregularity  in  the  issuing  of  the  process  which  merely  renders  it  void- 
able, but  not  void,  the  officer  will  not  be  excused  from  serving  it. 
Bacon  v.  Cropsey,  7  N.  Y.  195,  199 ;  Forsyth  v.  Campbell,  15  Hun, 
235  ;  Ames  v.  Webbers,  8  Wend.  645  ;  Parmelee  v.  JSitchcooh,  12 
id.  96 ;  Josuez  v.  Conner,  7  Daly,  448.  Thus,  it  is  no  defense  to 
an  action  for  not  returning  an  execution  against  the  person  that  the 
execution  was  irregular.  If  an  execution  is  voidable  for  any  defect  or 
irregularity  it  is  no  excuse  to  the  officer,  as  that  is  a  matter  of  which 
the  party  alone  can  take  advantage.  It  is  voidable  whenever  it  is 
amendable,  and  it  is  not  amendable  if  there  was  no  authority  whatever 
in  the  law  to  issue  execution  against  the  person.  No  execution  can 
issue  for  the  arrest  of  a  person  except  in  the  cases  provided  by  law ; 
and  if  such  an  execution  be  issued  upon  a  judgment  in  an  action  where 
the  defendant  is  not  and  could  not  be  subjected  to  arrest,  it  is  not 
merely  voidable,  but  void.  lb. 

An  officer,  acting  under  process  apparently  valid  but  actually  void, 
may  avail  himself  of  the  process  for  defense  but  not  for  aggression. 
Clearwater  v.  BriU,  63  N.  Y.  627. 
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Process,  when  set  aside  for  fraud.  The  law  condemns  every 
species  of  fraud  and  unfair  practice.  And  whenever  there  is  an  at- 
tempt to  pervert  and  prostitute  the  process  of  the  law  to  the  purposes 
of  base  men,  in  their  unjust  designs,  it  is  the  duty  of  every  court  to 
enforce  a  proper  remedy,  by  promptly  setting  aside  such  process  as  may 
have  been  fraudulently  obtained.  No  justice  who  is  fit  to  hold  his 
oflBce  will  tolerate  an  abuse  of  his  process  by  any  man  who  would  em- 
ploy it  for  an  unlawful  purpose.  And  where  an  unlawful  use  is  made 
of  his  process,  or  where  there  is  a  gross  abuse  of  it,  in  the  commence- 
ment of  actions,  the  justice  has  the  same  power  to  correct  that  wrong 
that  is  possessed  by  a  court  of  record.  Yol.  1,  p.  3,  §  2868  ;  BahoocTc 
V.  Lipe,  1  Denio,  139 ;  Mosher  v.  Lawrence,  i  id.  419 ;  Sobbins  v. 
Gorham,  26  Barb.  586,  592;  S.  C,  25  N.  Y.  588  ;  Fulton  v.  Heaton, 
1  Barb.  552 ;  Brace  v.  Benson,  10  "Wend.  213.  In  one  case  the  de- 
fendants moved  to  set  aside  a  warrant  because  they  were  not  liable  to 
arrest ;  and  they  offered  to  prove  the  facts,  which  were  conceded  by 
the  plaintiffs.  The  justice  refused  to  set  the  warrant  aside  ;  and  after 
judgment  in  favor  of  the  plaintiffs,  which  was  affirmed  by  the  County 
Court  of  Washington  county,  the  judgment  of  the  justice  and  that  of 
the  Connty  Court  were  both  reversed  by  the  Supreme  Court.  It  was 
conceded  that  the  defendants  were  not  liable  to  arrest  by  warrant ;  but 
the  plaintiff's  affidavits  made  a ^«'ma  , /am  case,  and  it  was  insisted 
that  the  defendants  could  not  controvert  their  truth.  Judge  Cowen 
delivered  the  opinion  of  the  court,  and  said :  "  Upon  the  motion  .to 
quash  the  warrant,  the  plaintiffs,  before  the  justice,  admitted  that  the 
defendants  were  residents  of  Granville,  in  Washington  county,  and  had 
been  so  for  more  than  thirty  days  before  the  warrant  was  taken  out. 
The  justice  had  jurisdiction  of  the  process,  and  the  affidavit  on  which 
the  warrant  was  issued  made  it  regular  in  the  first  instance.  But  cer- 
tainly the  affidavit  was  not  conclusive.  It  was  still  open  to  be  met  by 
the  defendants,  on  proof  that  it  was  made  under  a  plain  mistake.  That 
was  admitted,  and  the  justice  should,  therefore,  have  dismissed  the 
suit ;  or,  to  speak  more  technically,  he  should  have  set  aside  the  pro- 
ceedings for  irregularity."  Shannon  v.  Comstock,  21  Wend.  45Y,  459. 
It  will  readily  be  seen  that  if  this  is  the  rule  when  process  is  obtained 
by  mistake^  a  far  more  cogent  reason  exists  for  its  exercise  in  cases  of 
fraud.  No  court  will  sanction  any  attempt  by  fraud  or  misrepresenta- 
tion to  bring  a  party  within  its  jurisdiction. 

And  if  a  party  has  been  induced  by  a  false  statement  to  come 
within  the  jurisdiction  of  the  court,  and  is  there  served  with  process, 
the  service  and  the  process  will  be  set  aside.     Carpenter  v.  Spooner,  2 
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Sandf.  717.  See  Stanton  v.  Crosby,  9  Hun,  370 ;  Townsend  v.  Smith, 
47  Wis.  623.  And  if  he  has  been  arrested  under  such  circumstances 
the  court  will  set  aside  the  service  and  discharge  the  defendant  from 
arrest.  Ooupil  v.  Simonson,  3  Abb.  474 ;  Metcalf  v.  Clcwk,  41  Barb- 
45  ;  Benninghoff  v.  OsweLl,  37  How.  235  ;  Matter  of  Lagrame,  45  id. 
301.  See  Adriance  v.  Lagrave,  59  N.  T.  110 ;  S.  C,  17  Am.  Eep. 
317 ;  Brovming  v.  Abrams,  51  How.  172 ;  Slade  v.  Joseph,  5  Daly, 
187.  And  if  a  person,  for  the  purpose  of  serving  process,  unlocks  the 
door  and  enters  the  house  of  another  without  permission,  the  service 
will  be  set  aside  for  the  irregularity.  Mason  v.  LMy,  51  How.  436  ; 
S.  C,  1  Abb.  N.  C.  354. 

Process,  service  by  constable  in  his  own  favor.  It  has  been  held 
that  a  constable  may  serve  a  summons  when  he  is  plaintifE  in  the  action. 
Putnam  v.  Man,  3  Wend.  202 ;  Tuttle  v.  Hunt,  2  Cow.  436.  See 
contra,  Morton  v.  Crane,  39  Mich.  526.  But  the  plaintifE  in  an  action 
cannot  be  deputized  by  a  justice  to  serve  a  mandate  in  his  own  favor,  as 
the  statute  authorizing  the  justice  to  empower  another  person  to  serve 
a  mandate  impliedly  prohibits  the  grant  of  such  power  to  a  party  to 
the  action. 

Amendment'  of  process.  The  court  may  upon  the  trial  or  at  any 
other  stage  of  the  action,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  such  terms  as  it  deems  just,  amend  any  process  by  add- 
ing or  striking  out  the  name  of  a  person  as  a  party,  or  by  correcting 
a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect. 
Vol.  1,  p.  122,  §  723. 


CHAPTER  VI. 

AFFIDAVITS  AND  PETITIONS. 

Section  1.  AffldaTits.  The  general  rules  of  practice  relating  to 
mandates  and  their  service  have  been  noticed  in  the  preceding  chap- 
ter. For  the  purpose  of  obtaining  a  summons  for  the  commencement 
of  an  action,  an  informal  application  to  the  justice  is  all  that  is  neces- 
sary. When,  however,  a  party  desires  to  commence  a  special  proceed- 
ing in  a  justice's  court  a  more  formal  application,  based  upon  a  sworn 
statement  of  facts,  is  generally  necessary  to  authorize  the  justice  to  is- 
sue the  precept,  which  in  a  special  proceeding  performs  substantially 
the  office  of  a  summons  in  an  action.  So,  too,  where  a  provisional  rem- 
edy is  desired  in  an  action,  a  sworn  statement  of  facts,  showing  that 
the  case  is  one  in  which  the  remedy  may  properly  be  allowed,  must  be 
presented  to  the  justice  at  the  time  of  applying  for  the  summons. 
These  are  only  illustrations  of  the  many  instances  in  which  such  state- 
ments of  facts  are  required  in  actions  or  proceedings  before  justices  of 
the  peace.  In  each  case  a  different  statement  of  facts  may  be  required 
to  authorize  the  justice  to  issue  the  process  or  to  grant  the  remedy  or 
relief  sought,  so  that  no  general  rule  can  be  given  as  to  what  particular 
facts  shall  be  stated  in  the  moving  papers ;  yet,  there  are  certain  general 
rales  firmly  established  by  law  as  to  the  manner  in  which  the  required 
facts  shall  be  stated  in  the  moving  papers,  and  as  to  thfe  form  of  such 
papers,  that  are  applicable  to  all  cases  alike.  These  general  rules  wiU 
be  considered  in  this  place,  leaving  the  discussion  of  the  particular  facts 
necessary  to  be  established  to  entitle  a  party  to-  a  particular  remedy  or 
relief  to  its  appropriate  place  in  this  volume. 

An  affidavit  is  a  sworn  statement  in  writing,  or  a  declaration  or  state- 
ment in  writing,  signed  and  made  upon  oath  before  an  authorized  mag- 
istrate. See  Bac.  Abr.,  title  Affida/vit.  As  used  in  the  Code  of  Civil 
Procedure  the  word  "  affidavit "  includes  a  verified  pleading  in  an  action 
or  a  verified  petition  or  answer  in  a  special  proceeding.  Yol.  1,  p.  169. 
But  verified  pleadings  and  petitions  have  certain  peculiarities  of  form 
which  will  be  noticed  hereafter. 

Frequently  an  affidavit  is  required  before  an  action  is  commenced  ; 
and  as  no  action  is  then  pending  before  the  justice,  it  would  seem  that 
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the  affidavit  should  not  be  entitled  in  the  proposed  action.  Before  the 
adoption  of  the  Code  of  Procedure,  the  entitling  of  an  affidavit  in  an 
action  not  then  commenced  inight  be  fatal  to  the  proceeding.  The 
reason  assigned  for  the  rule  was,  that  as  the  affidavit  purported  to  be 
made  in  a  suit,  where  in  fact  no  suit  was  pending,  an  indictment  for 
perjury  could  not  be  sustained  if  the  affidavit  should  prove  to  be  false. 
See  Pindar  v.  Blaoh,  4  How.  95  ;  City  Bank  v.  Lumley,  28  id.  397. 
But  since  the  Code  the  practice  has  generally  prevailed  of  entitling  all 
affidavits,  whether  in  an  action  actually  commenced  or  in  one  about  to 
be  commenced ;  and  this  practice  may  be  safely  followed.  But  the 
want  of  a  title  or  a  defect  in  the  title  of  an  affidavit  will  not  impair  it 
if  it  intelligibly  refers  to  the  action  or  special  proceeding  in  which  it  is 
made.  Yol.  1,  p.  122,  §  728.  After  an  action  is  commenced  jt  is  proper 
to  entitle  aU  the  subsequent  papers  in  the  action. 

The  title  of  an  action  includes  the  name  of  the  court,  the  name  of 
the  parties,  and  usually  the  name  of  the  justice  before  whom  the  action 
is  pending.     Thus : 

JUSTICE'S  COUKT. 


John    Smith 


agst.  \.  Before  John  Feothikgham,  Esq.,  Justice. 

George  White. 


FoUowiug  the  title  of  the  affidavit  is  the  statement  of  the  venue. 
The  term  "  venue  "  relates  to  the  place  where  the  affidavit  was  made, 
and  the  reference  is  to  the  county  in  which  it  is  sworn  to.  It  is  ex- 
pressed in  this  manner :  "  Fulton  County,  ss."  The  venue  is  an  essen- 
tial part  of  every  affidavit,  and  is  prima  facie  evidence  of  the  place 
where  the  affidavit  was  taken.  An  affidavit  without  a  venue  is  a  nul- 
lity, although  sworn  to  before  an  officer,  whose  residence  is  mentioned 
in  the  jurat.  Coolc  v.  Staats,l%  Barb.  407;  Lane  v.  Morse,  6  How. 
394 ;  Vincent  v.  People,  5  Park.  83 ;  Thompson  v.  Burhans,  61  N. 
Y.  52,  63  ;  People  v.  De  Camp,  12  Hun,  378.  Every  affidavit  should 
show  upon  its  face  that  it  was  taken  within  the  jurisdiction  of  the  of- 
ficer who  certifies  it.  Thompson  v.  Burhams,  61  N".  Y.  52,  63.  An 
affidavit  which  states  the  venue  in  one  county  will  be  defective  if  the 
jurat  shows  that  it  was  sworn  to  before  a  justice  of  the  peace  of  another 
county.  Damis  v.  Rich,  2  How.  86 ;  Sandland  v.  Adams,  id.  127 ; 
Snyder  v.  Olmstead,  id.  181. 

Imjuediately  after  the  venue  should  be  placed  the  name  of  the  per- 
son making  the  affidavit  and  a  statement  of  the  fact  that  he  was  duly 
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sworn.  Thus,  "  Joha  Smith,  being  duly  sworn,  says,"  etc.  If  it  is 
essential  to  establish  the  identity  of  the  person  making  the  affidavit,  as 
for  example,  that  he  is  the  plaintifE  in  the  action,  the  fact  that  he  is 
the  plaintiff  should  be  stated  affirmatively  in  the  body  of  the  affidavit 
and  not  merely  by  way  of  recital.  In  some  cases  the  statute  requires 
that  a  particular  affidavit  shall  be  made  hj  the  party  or  his  agent ;  and 
if  the  affidavit  is  made  by  the  agent,  it  is  not  sufficient  that  he  should 
merely  be  described  as  agent  in  the  recital,  as  for  example,  "  John  Doe, 
agent  for  Eichard  Epe,  being  duly  sworn,  says,"  etc.,  but  the  fact  of  ' 
agency  should  be  directly  stated  as  follows :  "  John  Doe,  being  duly 
sworn,  says  that  he  is  the  agent  of  Kichard  Eoe."  See  GunningAam  v- 
Goelet,  4:  Denio,  71 ;  Mejparte  Bank  of  Monroe,  1  'Hill,  177 ;  People 
V.  Johnson,  1  N.  T.  Sup.  Ct.  (T.  &  C.)  678.  So  where  the  residence 
of  the  deponent  is  a  material  fact,  the  affidavit  will  be  insufficient  if  it 
merely  recites  the  residence  of  the  deponent.  Thus,  an  affidavit  com- 
mencing with  the  words  "Giles  Sanford,  of  the  city  of  Albany,  being 
duly  sworn,  says,"  is  not  sufficient  to  establish  the  fact  that  Giles  San- 
ford is  a  resident  of  the  city  of  Albany.  Staples  v.  Fairchild,  3  N. 
T.  41.  And  generally  when  the  affidavit  to  be  effectual  must  be  made 
by  one  having  a  certain  character  or  personal  capacity,  wherein  he  acted 
or  is  to  act  in  doing  the  matters  averred  therein,  the  paper  ought  to 
state  that  the  deponent  has  that  character  or  capacity.  In  such  case 
it  is  manifest  that  the  name  of  the  deponent  must  be  stated  to  apply 
to  him  by  that  name  the  statement  of  his  capacity.  But  when  such  is 
not  the  case,  it  is  not  absolutely  indispensable  to  the  vahdity  of  an  affi- 
davit that  the  name  of  the  deponent  should  appear  in  the  body  of  the 
paper,  if  it  is  signed  and  sworn  to  before  an  officer  authorized  to  take 
the  oath,  and  the  jurat  states  that  fact.  People  v.  Sutherland,  81  E". 
T.  1.  It  frequently  happens  in  practice  that  affidavits  are  drawn  by 
persons  who  have  no  means  of  knowing  the  name  of  the  person  who 
will  ultimately  make  oath  to  the  facts  stated,  and  blanks  for  the  name 
of  the  deponent  are  therefore  left  in  the  instrument,  to  be  filled  at  the 
time  it  is  sworn  to.  An  affidavit  of  the  service  of  a  paper  attached  to 
the  paper  to  be  served  and  mailed  to  a  client  who  cannot  himself  make 
the  service,  but  is  instructed  to  procure  some  other  person  to  make  the 
service,  and  to  return  the  original  with  proof  of  service  to  the  attorney, 
is  a  famihar  example  of  such  an  affidavit.  If  by  inadvertence  the 
blank  left  for  the  name  of  the  person  making  the  service  should  not  be 
filled  at  the  time  the  affidavit  of  service  was  signed  and  sworn  to,  and 
the  paper,  in  that  imperfect  form,  is  presented  to  the  justice  as  proof 
of  service,  the  question  as  to  whether  the  affidavit  could  be  received, 
15 
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as  proof  of  the  facts  stated  therein,  would  depend  upon  the  question 
whether,  if  it  was  willfully  false,  an  indictment  for  perjury  would  lie 
upon  the  paper  against  the  person  who  signed  and  swore  to  it.  It 
seems  that  an  indictment  would  lie,  and  that  the  omission  of  the  name 
of  the  deponent,  although  a  sufficient  ground  to  justify  the  justice  in 
a  refusal  to  receive  the  paper  in  its  imperfect  form,  would  not  be  a 
fatal  defect.  People  v.  Sutherlmid,  81  N.  T.  1.  Such  an  affidavit  is 
irregular  but  not  void. 

After  the  statement  of  the  matters  above  mentioned,  the  party  should 
proceed  to  set  forth  \h.e  facts  upon  which  he  relies  to  establish  a  right 
to  the  relief  sought.  The  object  of  the  affidavit  is  to  present  to  the 
justice  a  certain  state  of  facts  from  which  he  may  determine  judicially 
whether  the  application  should  be  granted  or  denied.  It  is  the  province 
of  the  justice  to  draw  the  conclusions  from  these  facts ;  and  as  a  gen- 
eral rule  a  mere  statement  of  the  conclusions  of  the  party  making  the 
affidavit,  without  a  statement  of  the  facts  upon  which  those  conclusions 
are  based,  will  be  insufficient  to  entitle  the  party  to  the  relief  sought. 
See  Dreyfus  v.  Otis,  54  How.  405  ;  Yanderpoel  v.  Kissmrt,  5  Sandf . 
715 ;  Stewart  v.  Brown,  16  Barb.  367. 

Facts  within  the  personal  knowledge  of  the  deponent  should  be 
stated  positively.  Whitloch  v.  Roth,  5  How.  143 ;  S.  C,  10  Barb.  78. 
If  the  party  making  the  application  has  no  personal  knowledge  of  the 
material  facts,  he  should,  if  possible,  obtain  the  affidavit  of  some  other 
person  who  has  such  knowledge.  If  he  is  unable  to  obtain  the  affi- 
davit of  any  person  having  personal  knowledge  of  such  facts,  he  should 
state  them  upon  information  and  belief,  and  also  set  forth  the  sources 
of  his  information  and  the  grounds  of  his  belief,  and  give  a  satisfactory 
reason  why  a  positive  statement  of  the  facts  cannot  be  procured. 
WJhitlocTc  V.  Both,  5  How.  143;  S.  C,  10  Barb.  78;  City  Banh  v. 
iMmley,  28  How.  397 ;  Crandall  v.  Bryan,  15  id.  48 ;  S.  C,  5  Abb. 
162  ;  Be  Weerth  v.  Feldner,  16  id".  295 ;  S.  C,  25  How.  419  ;  Dreyfus 
V.  Otis,  54  id.  405  ;  Blason  v.  Bruno,  21  id.  112 ;  S.  C,  33  Barb. 
520 ;  12  Abb.  265 ;  Cooh  v.  Rocwh,  21  How.  152 ;  Sotow  v.  Risen- 
lerger,  25  id.  164 ;  Bell  v.  Mali,  11  id.  254.  But  unless  the  sources  of 
the  deponent's  information,  the  grounds  of  his  belief,  and  a  satisfactory 
reason  why  the  best  evidence  is  not  given  are  stated  in  the  affidavit, 
the  mere  statement  of  the  essential  facts  upon  information  and  belief 
will  be  wholly  insufficient  to  authorize  the  justice  to  act  upon  the  affi- 
davit, lb. ;  Steuben  Oownty  Bank  v.  Alberger,  78  N.  Y.  252 ;  Dewey 
V.  Oreene,  4  Denio,  93  ;  Tallmum  v.  Bigelow,  10  Wend.  420.  If  the 
information  of  the  person  making  the  affidavit  is  derived  from  docu- 
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mentary  evidence  or  other  written  papers,  the  doGumewts  or  papers 
should  be  set  out  in  some  way.  City  Ba/nh  v.  Lwmley,  28  How.  39Y ; 
J)e  Weerth  v.  Feldner,  16  Abb.  295 ;  S.  C,  25  How.  419.  The  object 
of  requiring  these  statements  in  an  affidavit  is  to  place  before  the 
justice  something  from  which  he  may  judge  whether  the  party  making 
the  affidavit  is  justified  by  the  facts  in  entertaining  the  belief  to  which 
he  deposes,  or  whether  such  belief  is  merely  assumed,  or  is  at  most  but 
an  ill-founded  suspicion.  If,  however,  the  deponent  states  the  facts 
positively,  and  not  upon  information  and  belief,  he  is  not  required  to 
state  the  source  of  his  knowledge  or  his  means  of  information.  Pier- 
son  V.  Freemcm,  77  N.  T.  589. 

In  some  cases  it  is  impossible  that  the  party  making  the  affidavit 
could  have  actual  knowledge  of  facts  to  which  he  is  required  to  make 
affidavit  to  obtain  an  order  or  relief.  In  such  cases  it  is  always  allow- 
able to  make  the  affidavit  upon  belief.  Thus,  where  the  intent  of 
another  person  is  a  material  fact,  this  must  necessarily  be  stated  upon 
belief,  as  no  man  can  know  the  actual  intent  of  another,  except  so  far 
as  that  intent  may  be  inferred  from  his  acts.  For  this  reason  the  law 
permits  a  person  to  swear  to  his  belief  as  to  the  intent  of  another  if  he 
states  positively  the  facts  and  circumstances  upon  which  that  belief  is 
founded.  Johnson  v.  Moss,  20  Wend.  146  ;  Fulton  v.  Heaton,  1  Barb. 
552 ;  Hall  v.  Munger,  6  Lans.  100. 

Great  care  should  be  taken  in  the  statement  of  facts  in  an  affidavit 
both  as  to  the  matter  and  the  manner  of  the  statement.  Every  mate- 
rial fact  should  be  fully  yet  concisely  stated,  and  any  ambiguity  of  state- 
ment capable  of  being  construed  as  an  intentional  evasion  of  a  direct 
affirmation  of  a  fact  should  be  carefully  avoided.  The  distinction  be- 
tween quantity  and  quality  should  not  be  overlooked,  nor  should  it  be 
forgotten  that  a  fact  gains  no  additional  force  by  being  twice  sworn 
to  in  the  same  affidavit. 

After  the  statement  of  facts  should  follow  the  signature  of  the  de- 
ponent and  the  jurat.  In  the  definition  of  an  affidavit  given  on  a  pre- 
ceding page,  the   signature  of  the  deponent  is  an  essential  element. 

But  the  Supreme  Court  of  this  State  has  held  that  the  writing  is  an 
affidavit  in  law,  although  not  signed  by  the  deponent,  if  his  name  ap- 
pears in  the  body  of  it,  and  it  is  duly  sworn  to.  Haff  v.  Spicer,  3  Cai. 
190 ;  Jackson  v.  Virgil,  3  Johns.  539  ;  MiUius  y.  Shafer,  3  Denio,  60. 
And  see  Soule  v.  Ohase,  1  Eob.  222 ;  S.  C,  1  Abb.  (N.  S.)  48.  The  op- 
posite doctrine  was  laid  down  by  Chancellor  Walwoeth,  based  upon  the 
ground  that  without  the  subscription  of  the  deponent  at  the  foot  of 
the  affidavit,  it  would  be  difficult  if  not  impossible  to  base  a  prosecu- 
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tion  for  perjury  upon  it.  Hathaway  v.  Scott,  11  Paige,  173.  The  fact 
that  an  affidavit  may  be  sufficient  without  the  signature  of  the  deponent 
is,  however,  no  excuse  for  the  omission. 

The  jurat  is  that  part  of  an  affidavit  which  states  the  time  when, 
the  place  where,  and  the  person  before  whom  it  is  sworn  to ;  thus, 
"  Subscribed  and  sworn  before  me  this  14th  day  of  November,  1864. 
John  Frothingham,  justice  of  the  peace,  in  and  for  Fulton  county." 
Every  affidavit  should  show  upon  its  face  that  it  was  taken  within 
the  jurisdiction  of  the  officer  who  certifies  it.  Thompson  v.  JBv/rham,s, 
61  N.  Y.  52.  And  if  the  venue  is  laid  in  one  county,  and  the  jurat 
shows  that  the  affidavit  was  sworn  to  before  a  justice  of  the  peace  of 
another  county,  the  affidavit  will  be  defective  and  void.  Davis  v.  Rich, 
2  How.  86;  Sandlandy*.  Adamhs,\A.Vi1  \  Snyder  y.  Olmstead,  {&.  181. 

Whenever  an  affidavit  is  necessary  to  enable  a  justice  of  the  peace 
to  decide  upon  the  propriety  of  doing  any  act,  he  may  receive  an  affi- 
davit for  that  purpose ;  and  whenever  a  justice  of  the  peace  is  author- 
ized by  law  to  hear  or  receive  an  affidavit  in  relation  to  a  matter  con- 
cerning which  he  has  a  duty  to  perform,  he  may  administer  an  oath 
for  that  purpose.  Vol.  1,  p.  130,  §  843.  It  follows  that  a  justice  of 
the  peace  may  take  an  affidavit  in  any  case  where  the  affidavit  may  prop- 
erly be  used  before  him.  For  taking  the  affidavit  he  is  entitled  to  a 
fee  of  ten  cents,  and  for  drawing  any  affidavit  required  by  statute,  five 
cents  for  each  folio,  or  one  hundred  words.  Yol.  1,  p.  98,  §  3322.  It 
is  his  duty  also  to  carefully  file  and  preserve  each  affidavit  or  other  paper 
delivered  to  him  to  be  filed  in  an  action  or  special  proceeding.  Yol.  1, 
p.  85,  §  3143.  And  for  each  affidavit  so  filed  he  is  entitled  to  a  fee  of 
five  cents.     Yol.  1,  p.  99. 

When  the  statute  does  not  require  that  the  affidavit  should  be  taken 
before  the  justice,  or  before  a  particular  officer,  it  may  be  taken  before 
any  other  person  authorized  by  law  to  take  an  affidavit,  and  when  cer- 
tified by  such  officer  to  have  been  taken  before  him,  the  affidavit  may 
be  used  before  the  justice  with  the  same  effect  as  if  taken  by  the  jus- 
tice. The  persons  who  are  authorized  to  administer  oaths  and  take 
affidavits  within  this  State  are  clearly  designated  by  statute.  See  vol. 
1,  p.  130,  §  842.  An  affidavit  taken  without  the  State,  if  taken  before 
the  proper  officer  and  properly  certified,  may  also  be  used  before  the 
justice,  unless  there  is  a  special  provision  of  the  statute  to  the  contrary. 
Id.,  §  844.  An  affidavit  taken  without  the  State  must  be  taken  before 
an  officer  authorized  by  the  laws  of  the  State  to  take  and  certify  the 
acknowledgment  and  proof  of  deeds,  to  be  recorded  in  the  State, 
The  officer  taking  the  affidavit  must  certify  that  it  was  taken  before 
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him,  and  tlie  affidavit  must  be  accompanied  with  the  like  certificates  as 
to  the  official  character  of  the  officer  and  the  gennineness  of  his  signa- 
ture as  are  required  to  entitle  a  deed  acknowledged  before  him  to  be 
recorded  within  the  State.     lb. 

In  speaking  of  affidavits  no  attempt  has  been  made  to  point  out 
what  facts  must  ,be  stated  to  authorize  the  court  to  grant  a  particular 
order,  or  some  special  relief.  These  matters  will  be  discussed  as  they 
arise.  It  will  be  noticed  that  in  many  cases  a  justice  of  the  peace  is 
authorized  to  do  a  specified  act  when  certain  facts  are  shown  by  affidavit 
"  to  the  satisfaction  of  the  justice."  •  It  has  sometimes  been  supposed 
that  where  this  phrase  is  used  a  justice  has  the  right. to. dispense  with 
some  of  the  general  rules  of  law  prescribing  the  nature  and  character 
of  the  evidence  to  be  produced  before  him  as  the  basis,  of  his  judicial 
action,  or  to  require  the  party  to :  furnish  proof .  of  such  a  conclusive 
character  as  would  practically  amount  to  a  denial  of  justice.  But 
this  is  a  misconstruction  of  the  intent  of  the  statute.^  The  satisfaction 
spoken  of  is  a  legal  satisfaction.  .  The  justice  is  to  be  convinced.  His 
conviction  is  not  to  be  arbitrary  or  capricious.  It  is  to  be  brought 
about  by  means  that  are  fit  and  enough  to  produce  conviction  in  the 
mind  acting  judicially.  He  may  no  more  be  satisfied  by  that  which 
the  law  will  deem  inadequate  to  produce  conviction,  than  he  may  with- 
hold his  satisfaction  when  that  proof  is  produced  to  him  that  the  law 
will  say  he  ought  in  reason  to  be  .satisfied  with.  People  y.  Sutherland, 
81  N.  T.  1.  It  is  not  meant  merely  that  the  justice  shall  be  personally 
satisfied,  but  he  must  be  satisfied  judicially  ;  and  he  has  no  right  to  be 
satisfied  unless  upon  legal  proof .  Mott  y.  .Lawrence,  9' Abb.  196;  S. 
C,  17  How.  659  ;  Smith  v.  Zwce,  14:  "Wend.  237  ;  Green  v.  Oonsales, 
2  Daly,  412.  And  see  Vredenhurgh  v.  Hendricks,  11  Barb.  179.  If 
a  statute  requires. that  certain  facts  shall  be  shown  by  affidavit  to  the 
satisfaction  of  the  justice  before  he  makes  a  specified  order  or  issues  a 
particular  process,  and  the  justice  disregarding,  the  statute  makes  the 
order  or  issues  the  process  without  requiring  any  affidavit  of  the  facts 
specified  by  the  statute,  the  order  or  process  so  made  will  be  absolutely 
void,  and  will  be  so  declared  either  in  a  direct  proceeding  to  reverse  his 
action,  as  by  appeal,  or  whenever  the  question  of  the  validity  of  the 
order  or  process  arises  collaterally,  as  in  another  action,  or  proceeding. 
See  Stone  v.  Miller,  62  Barb.  430. 

But  if  an  affidavit  is  made  and  presented  to  the  justice,  and  the  facts 
and  circumstances  disclosed  therein  have  a  legal  tendency  to  establish 
the  facts  specified  in  the  statute,  and  fairly  call  upon  the  justice  for  the 
exercise  of  his  judgment  upon  the  weight  of  the  evidence,  an  order 
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made  or  process  issued  thereon  wiU  not  be  void,  even  if  the  justice 
erred  in  his  action  upon  the  facts  presented  ;  and  this  rule  is  the  same 
whether  the  question  arises  in  a  direct  or  in  a  collateral  proceeding. 
Schoonmaker  v.  Spencer,  64  IST.  Y.  366  ;  Allen  v.  Meyer,  7  Daly,  229 ; 
Easton  V.  Malwoazi,  id.  147 ;  Niles  v.  Yomderzee,  14  How.  547.  But 
if  the  facts  stated  in  the  affidavit  are  so  slight  and  inconclusive  as  to 
warrant  the  appellate  court  to  hold  that  the  action  of  the  justice  was 
erroneous,  his  error  in  judgment  may  be  corrected  by  a  reversal  of  his 
action  upon  appeal,  provided  the  case  is  one  in  which  an  appeal  is 
authorized.  lb. 

§  2.  Petitions.  A  petition  is  included  in  the  term  "  affidavit "  as  used 
in  the  Code  of  Civil  Procedure,  although  in  form  it  bears  a  more  strike 
ing  resemblance  to  a  verified  complaint  than  to  an  ordinary  affidavit. 

What  has  heretofore  been  said  in  regard  to  the  title  of  affidavits  ap- 
plies with  equal  force  to  a  petition.     See  ante.   111. 

If  the  petition  is  not  entitled  its  essential  parts  will  consist  of  the 
address,  the  statement  of  facts,  the  prayer  for  relief,  and  the  verification. 

The  address  may  be  in  the  following,  form :  "  To  Richard  Murray, 
Esq.,  Justice  of  the  Peace  of  the  town  of  JohnstowUj  county  of  Fulton." 
The  statement  oi.  facts  is  usually  preceded  by  formal  introductory 
matter,  varying  in  form  according  to  the  taste  of  the  person 'drawing 
the  instrument.  By  some  the  following  form  is  adopted  :  "  The  un- 
dersigned, your  petitioner,  respectfiilly  states ; "  and  by  others  the  fol- 
lowing form  is  used :  "  The  petition  of  John  Doe  respectfully  shows," 
etc.  Any  other  equivalent  matter  would  answer  equally  as  well. 
Following  this  is  the  statement  of  facts,  to  which  the  rules  before  given 
as  to  the  statement  of  facts  in  an  affidavit  are  applicable.  See  ante, 
114.  In  a  petition,  the  words  "your  petitioner"  should  be  used 
where  the  word  "  deponent  "  would  be  proper  in  an  affidavit. 

Following  the  statement  of  facts  is  the  prayer  for  relief,  which  may 
be  in  the  following  form :  "  "Wherefore  your  petitioner  prays  for  a  final 
order,"  etc.,  stating  the  relief  to  which  the  party  deems  himself  entitled 
on  the  facts  stated,  or  following  the  direction,  if  any,  giveij  in  the 
statute  by  which  the  petition  is  authorized.  The  prayer  for  relief  is 
followed  by  the  signature  of  the  petitioner  and  the  verification. 

The  verification  is  a  brief  affidavit  in  the  following  form  : 

Yerification. 
OouNTT  OF  Fulton,  ss.  ; 

John  Doe,  being  duly  sworn,  says  that  the  foregoing  petition  is  true 
to  his  own  knowledge  except  as  to  the  matters  therein  stated  to  be  al- 
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leged  upon  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

JOHN  DOE. 

Subscribed  and  sworn  before  me, ) 
this  15th  day  of  April,  1882.     j 

KicHAED  Murray,  Justice  of  the  Peace. 


CHAPTER  VII. 

THE  SUMMONS  AND  ITS  SERVICE. 

Section  1.  Form  and  contents  of  the  summons.  Under  tlie  pres- 
ent practice,  a  person  desiring  to  commence  an  action  in  justice's  court 
must  first  obtain  a  summons  and  have  it  served  upon  the  person  or 
persons  to  be  proceeded  against,  unless  such  person  or  persons  volun- 
tarily appear  and  join  issue.  No  other  process  is  now  authorized  for 
the  commencement  of  an  action  as  defined  by  the  Code,  though  a  dif- 
ferent form  of  process  is  authorized  for  the  commencement  of  certain 
statutory  proceedings,  calUed  actions,  which  fall  within  the  Code  defi- 
nition of  special  proceedings.     See  ante,  24,  99,  100. 

Under  the  present  statute,  also,  there  is  but  one  kind  of  summons 
authorized  for  the  commencement  of  actions,  whether  the  parties  are 
residents  or  non-residents.  The  general  KepeaUng  Act  of  1880  abol- 
ished the  provisions  of  the  Non-Imprisonment  Act  authorizing  a  short 
summons  or  a  short  attachment  in  case  one  of  the  parties  was  a  non- 
resident. 

As  there  is  no  special  provision  of  law  to  the  contrary,  the  sum- 
mons must  be  in  the  name  of  the  people  of  the  State.  Vol.  1,  p.  105,  § 
22.  It  must  be  directed  generally  to  any  constable  of  the  county  where 
the  justice  resides,  and  it  must  command  him  to  summon  the  defend- 
ant to  appear  before  the  justice  at  a  place  specified  therein,  to  answer 
the  complaint  of  the  plaintiff  in  a  civil  action.  If  the  summons  is  ac- 
companied by  an  order  to  arrest  the  defendant,  it  must  be  made  re- 
turnable immediately  upon  the  arrest  of  the  defendant,  within  twelve 
days  after  the  day  when  it  was  issued.  In  every  other  case  it  must 
be  made  returnable  not  less  than  six  nor  more  than  twelve  days  after 
the  day  when  it  was  issued,  and  the  time  when  it  is  returnable  must 
be  specified  in  the  summons.  Vol.  1,  p.  5,  §  2877.  It  must  be  signed 
by  the  justice  q,nd  entirely  filled  up  so  as  to  leave  no  blank  either  in 
the  date  or  otherwise.     Ante,  8. 

When  not  accompanied  by  an  order  to  arrest  the  defendant  the 
summons  may  be  in  the  following  form,  the  blanks  being  properly 
filled: 
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CouirrT  OF 
Town  of 


Form  of  sum/mans. 

',]"■■■ 


The  People  of  the  State  of  New    York,  to  amy   constable  of  the 
county  of  ,  greeting: 

You  are  hereby  commanded  to  summon  ,  to  appear 

before  the  undersigned,  a  justice  of  the  peace  of  said  town  and  county, 
on  the  day  of  ,  188        ,  at 

o'clock  in  the  noon,  at  ,  in  said  town 

and  county,  to  answer  the  complaint  of  ,  in  a 

civil  action. 

Given  under  my  hand,  this  day  of  , 

1882. 

A.  ,B.,  Justice  of  the  Peace. 


Form  when .  accompa/nied  iy  order  of  arrest. 

OOTTNTT   OF  ,         I 

Town  of  ,j  •**••* 

JTie  People  of  the  State  of  New    York,  to   any   constalle   of  the 
courity  of  ,  greeting  : 

Tou  are  hereby  commanded  to  summon  ,  to 

appear  before  the  undersigned,  a  justice  of  the  peace  of  said  town 
and  county,  immediately  upon  his  arrest  under  the  order  hereto  at- 
tached {or  hereupon  indorsed),  and  within  twelve  days  after  the  day 
of  the  receipt  hereof  by  you  for  service,  at  ■     ,  in 

said  town  and  county,  to  answer  the  complaint  of  •  ,  in 

a  civil  action. 

Given  under  my  hand,  this  day  of  , 

1882.  _  i 

A.  B.,  Justice  of  the  Peace. 

These  forms  are  given  merely  as  illustrations  of  the  matter  imme- 
diately  preceding  them.  Printed  blanks  are  so  commonly  used  in 
making  out  a  summons,  and  possess  so  many  advantages,  that  a  form 
for  a  summons  is  of  little  practical  value. 

The  statute  does  not  require  that  the  summons  shall,  be  in  any  par- 
ticular form,  and  it  will  be  sufficient  if  the  language  used  meets  the 
general  requirements  of  the  Code. 

The  place  where  the  defendant  is  to  appear  before  the  justice  should 
16 
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be  stated  as  specifically  as  possible,  especially  where  the  justice  has  no 
fixed  place  of  holding  court.  Too  great  particularity  in  this  respect 
wiU  not  impair  the  validity  of  the  summons,  while  a  want  of  particu- 
larity may  be  a  source  of  great  inconvenience  to  the  parties. 

§  2.  When  to  be  made  returnable.  When  a  summons  is  not  ac- 
companied by  an  order  of  arrest,  it  must  be  returnable  not  less  than 
six  nor  more  than  twelve  days  after  the  day  when  it  was  issued.  A 
summons  is  issued  when  it  is  made  out  and  placed  in  the  hands  of  a 
person  authorized  to  serve  it,  with  the  intent  to  have  it  served.  Mills 
V.  Oorhett,  8  How.  500.  Under  the  old  practice  a  long  summons  was 
made  returnable  "  not  less  than  six  nor  more  than  twelve  days  from, 
the  date  of  the  same."  See  3  E.  S.  (5th  ed.)  428,  §  14.  The  justice 
should  take  into  consideration  the  possibilities  of  immediate  service  of 
the  summons  and  so  fix  the  date  of  its  return  that  the  constable  may 
make  personal  service  at  least  six  days  before  the  time  of  appearance 
specified  in  the  summons.  Fractions  of  a  day  are  not  regarded  in  the 
computation  of  time  for  the  service  of  process.  Columbia  Turnpike 
Boad  V.  Haywood,  10  Wend.  422  ;  Marvin  v.  Ma/rvim,,  75  N.  T.  240 ; 
Jiall  V.  Mander,  19  How.  468.  Under  the  Revised  Statutes  it  was 
well  settled  that  where  six  days'  service  of  a  summons  was  required 
and  it  was  retm-nable  upon  the  eighth  day  of  a  given  month,  a  service 
on  the  second  day  of  that  month  was  sufficient.  Cohimhia  Tv/nvpike 
Road  V.  Haywood,  10  Wend.  422.  See  Code  of  Civil  Pro.,  §§  787, 
788. 

As  has  been  stated,  when  an  order  of  arrest  accompanies  the  sum- 
mons, the  latter  must  be  made  returnable  immediately  upon  the  arrest 
of  the  defendant,  and  within  twelve  days  after  the  day  when  it  was 
issued.  This  would  seem  to  permit  service  to  be  made  at  any  time 
within  twelve  days  after  the  summons  was  placed  in  the  hands  of  the 
officer  for  service,  without  regard  to  the  date  of  the  process. 

§  3.  Indorsement  of  summons  in  action  for  a  penalty.  "In  an 
action  to  recover  a  penalty  or  forfeiture  given  by  a  statute,  if  a  copy 
of  the  complaint  is  not  delivered  to  the  defendant  with  a  copy  of  the 
summons,  a  general  reference  to  the  statute  must  be  indorsed  upon  a 
copy  of  the  summons  so  delivered  in  the  following  form  :  "  According 
to  the  provisions  of,"  etc.,  adding  such  a  description  of  the  statute  as 
will  identify  it  with  reasonable  certainty,  and  also  specifying  the  sec- 
tion if  penalties  or  forfeitures  are  given  in  different  sections  thereof 
for  different  acts  or  omissions."  Code  of  CivU  Pro.,  §  1897.  See 
Cox  V.  N.  Y.  Central  c&  H.  B.  B.  B.  Co.,  61  Barb.  615. 

The  Revised  Statutes  contained  a  similar  provision  which  was  liberally 
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construed.  The  following  indorsements  have  been  held  sufficient.  In 
an  action  for  a  violation  of  the  excise  law,  the  process  was  indorsed 
thus:  "Issued  according  to  the  proceedvngs  of  title  9,  chapter  20, 
part  1  of  the  Revised  Statutes."  Andrews  v.  Harrington,  19  Barb. 
34:3.  In  another  action  of  a  similar  kind,  the  indorsement  was  :  "  Ac- 
cording to  the  provisions  of  title  9,  part  1,  chapter  20  of  the  statute 
of  excise  and  the  regulations  of  taverns  and  groceries."  Perry  v. 
Tynen,  22  Barb.  137^ 

In  an  action  for  a  penalty  for  receiving  illegal  toll  at  a  platikroad 
gate  :  "  Issued  according  to  the  provisions  of  the  statute  concerning 
the  incorporation  of  turnpike  and  plankroad  companies,  and  the  collec- 
tion of  penalties  for  demanding  and  recovering  more  than  lawful  toll, 
in  passing  through  toll-gates  on  such  roads."  Marselis  v.  Sea/man,  21 
Barb.  319.  But  the  following  was  held  defective  in  an  action  for  a 
violation  of  the  excise  law  :  "  According  to  the  act  '  Of  the  internal 
police  of  the  State.' " 

The  object  of  such  an  indorsement  is  to  inform  the  defendant  what 
particular  statute  it  is  claimed  that  he  has  violated.  There  ought, 
therefore,  to  be  sach  a  reference  as  will  accomplish  that  purpose.  If  a 
reference  is  made  to  the  He  vised  Statutes,  it  may  be  thus :  "  Issued 
according  to  the  provisions  of  article  of  title  of  chapter  of 
part  of  the  Revised  Statutes,  entitled,"  etc. ;  or,  the  reference  may 
be  in  the  manner  prescribed  in  the  section  of  the  statute  which  has 
been  quoted.  Or  the  reference  may  be  to  the  laws  of  some  particular 
year,  as :  "  Issued  according  to  the  provisions  of  Laws  of  1878,  chapter 
274,  entitled,"  etc. 

When  the  process  is  served  by  delivering  a  copy  of  the  summons  to 
the  defendant,  there  ought  also  to  be  a  copy  of  the  indorsement  served, 
and  duly  certified  as  a  part  of  the  process.  A  general  appearance  in 
the  action  without  objection  will  waive  the  objection  that  the  process 
ought  to  have  been  indorsed  in  the  manner  required  by  the  statute. 
Sprague  v.  Irwin,  27  How.  51.  And  the  effect  of  the  appearance  is 
the  same,  whether  the  defendant  knew  of  the  irregularity  or  not  at  the 
time  of  appearing.  lb. 

In  actions  for  a  willful  trespass  on  land,  it  is  not  necessary  to  indorse 
the  process,  because  the  statute  does  not  give  the  action  ;  it  merely 
creates  a  forfeiture  for  treble  damages,  where  the  evidence  warrants 
Such  damages.  lb. 

§  4.  Designation  of  parties  in  the  summons.  In  a  preceding 
chapter  the  general  rule  was  laid  down  that  every  action  must  be 
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prosecuted  in  the  name  of  tlae  real  party  in  interest,  and  the  exceptions 
to  that 'rule  were  there  discussed.     See  ante,  60. 

As  a  matter  of  convenience  a  few  illustrations  will  here  be  given  show- 
ing the  manner  in  which  the  character  of  the  parties  should  be  stated  in 
the  summons. 

A  summons  in  behalf  of  an  ■mfant  will  conclude  as  follows  :  "  To 
answer  the  complaint  of  John  Smith,  an  infant,  by  William  Spiith, 
his  guardian,  in  a  civil  action ;"  if  in  behalf  of  the  people,  "  to 
answer  the  complaint  of  the  people  of  the  State  of  New  York,"  etc. 
If  in  behalf  of  an  executor,  "  to  answer  the  complaint  of  John  Smith 
as  executor  of  the  last  will  and  testament  of  William,  Smith,  deceased," 
etc. ;  if  in  behalf  of  a  surviving  executor,  "  to  answer  the_  complaint 
of  John  Sm,ith  as  surviving  executor  of,"  etc.;  if  in  behalf  of  an 
administrator,  '  'to  answer  the  complaint  of  John  Smith,  as  administra- 
tor of  the  goods,  chattels  and  credits  of  William  Smith,  deceased," 
etc.;  if  in  hehalt  oi  a.  surviving pa/rtner,  "to  answer  the  complaint 
of  John  Smith  as  surv^iving  partner  of  the  la,te  firm  of,"  etc. ;  if  in 
behalf  of  a  county,  "  to  answer  the  complaint  of  the  board  of  supervi- 
sors of  the  county  of  Fulton^'  etc. ;  if  in  behalf  of  a.  joint-stock  asso- 
ciation, consisting  of  seven  or  more  members,  "to  answer  the  com- 
plaint of  John  Smith,  President  of  the  Eamiilton  Cownty  Silver  Min- 
ing Gompany,^^  etc. ;  or  "Treasurer  of,"  etc.;  or  all  the  names  of  the 
associates  may  be  inserted  as  plaintiffs ;  and  if  in  behalf  of  a  corpora 
tion,  the  corporate  name  of  the  plaintiff  should  be  inserted  in  the  sum- 
mons, as,  "  to  answer  the  complaint  of  the  Hamilton  County  Silver 
Mining  Company,"  etc.  A  full  discussion  of  this  subject  will  be  found 
in  a  preceding  chapter.     See  amte,  60,  title  "  Parties  to  Actions.''^ 

The  omission  of  thp  word  "as"  between  the  name  of  a  plaintiff 
suing  as  executor,  administrator,  etc.,  and  the  words  descriptive  of  his 
ofiice,  has  not  as  much  significance  ,a,s  formerly.  It  has  been  some- 
tiniies  held  that  without  that  word  in  that  position,  the  addition  of  the 
words,  "  executor  of^^  etc.,  to  the  name  of  the  plaintiff  is. but  s.desorip- 
tio  personcB,  and  does  not  give  to  him  other  than  a  personal  or  indi- 
vidual character  in  the  action.  Merritt  v.  Seaman,  6  N.  Y.  168,  172  ; 
Sheldon  v.  Hoy,  11  id.  11 ;  Worden  v.  Worthington,  2  Barb.  368 ; 
Root  V.  Price,  22  How.  372.  In  other  words,  that  the  words  "  John 
Smith,  executor  of  the  last  will  and  testament,"  etc.,  when  inserted  in 
a  summons,  have  no  more  force  and  effect  than  the  words,  "John 
Smith,  carpenter  and  joiner."  But  it  has  been  held  on  the  other  hand, 
that  although  there  is  nothing  in  the  title  of  the  summons  or  complaint 
to  give  a  representative  character  to  the  plaintiff,  that  the  frame,  and 
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averments,  and  scope  of  the  complaint  may  be  such  as  to  aiBx  to  him 
such  character  and  standing  in  the  litigation.  SUlwell  v.  Carpenter, 
62  N.  Y.  639  ;  S.  C,  2  Abb.  K  C.  238 ;  Beers  v.  Shannon,  73 
N.  Y.  292.  In  such  case  the  plaintiff  may  recover  in  his  representa- 
tive character.  But  whenever  a  person  sues  in  such  capacity  the 
insertion  of  the  word  "  as  "  between  his  name  and  the  words  descrip- 
tive of  his  office  in  the  summons  will  remove  all  doubt  as  to  the  char- 
acter in  which  he  sues. 

§  5.  Personal  seryice  generally.  As  we  have  seen,  a  summons 
may  be  served  by  a  constable  of  the  county  in  which  it  is  issued,  by 
the  sheriff  of  the  county  in  case  resistance  to  the  service  is  appre- 
hended, and  that  fact  is  certified  to  by  the  constable,  or  by  a  person 
specially  depiitized  by  the  justice  to  make  such  service.     Ante,  105. 

Personal  service  of  a  summons  must  be  made  by  delivering  a  copy 
of  the  summons  to  the  defendant,  except  where  it  is  specialljr  pre- 
scribed in  chapter  19  of  the  Code  of  Civil  Procedure,  that  per- 
sonal service  may  be  made  by  delivering  a  copy  to  another  person. 
Where  service  of  a  summons  is  personal,  it  must  be  made  at  least  six 
days  before  the  time  of  appearance  specified  in  it,  unless  it  is  accom- 
panied by  an  order  of  arrest.     Yol.  1,  p.  6,  §  2878. 

The  service  must  be  made  in  the  county  in  which  the  summons  was 
issued  and  is  returnable.  If  the  jurisdiction  of  the  justice  is  limited 
to  the  limits  of  the  city  or  village  in  which  he  resides,  service  of  the 
summons  must  be  made  in  that  city  or  village.  The  jurisdiction  of 
a  local  court  must  be  exercised  within  the  locality,  and  its  process  can- 
not be  executed  outside  of  it.  Oeraty  v.  Reid,  78  ]Sr.  Y.  64,  67.  If 
served  beyond  the  hmits  of  his  territorial  jurisdiction,  the  justice  will 
acquire  no  jurisdiction  by  such  service.  lb.  The  rule  is  positive  and 
inflexible  that  a  service  of  the  summons  out  of  the  county  where  it  is 
returnable,  will  not  confer  any  jurisdiction  over  the  person  of  the 
defendant.  If  any  judgment  is  rendered  in  pursuance  of  such  service, 
the  person  named  as  defendant  may  reverse  the  judgment  upon  appeal 
or  treat  it  as  a  nullity.  But  if  the  return  does  not  show  where  the 
summons  was  served,  the  legal  presumption  will  be  that  the  service 
was  made  in  the  proper  county.  Potter  v.  Whittaher,  27  How.  10  ; 
Gilbert  v.  Brown,  9  Neb.  90. 

A  constable  has  no  right  to  unlatch  the  outer  door  of  the  dwelling- 
house  of  the  defendant  for  the  purpose  of  serving  a  summons.  If, 
however,  on  knocking  at  the  outer  door,  or  on  ringing  the  door  bells, 
any  proper  person  appears  and  invites  him  into  the  house,  he  may  law- 
fully enter  and  serve  the  summons.     So  if  he  finds  the  outer  door  of 
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the  defendant's  house  standing  open,  he  may  lawfully  enter  the  house 
to  serve  the  summons.  If  he  is  ordered  to  leave  the  house  he  mav 
remain  until  he  has  made  the  service  ;  and  if  an  attempt  is  made  to 
put  him  out  of  doors,  for  the  purpose  of  preventing  such  service,  he 
may  resist  the  attempt,  using  no  more  force  than  is  necessary  in  self- 
defense.     See  Hager  v.  Danforth,  20  Barb.  16. 

It  is  sometimes  said  that  a  constable  is  not  bound  to  look  for  the  de- 
fendant at  any  place  except  his  dwelling-house.  But  this  statement  is 
not  founded  upon  authority.  It  is  not  easy  to  lay  down  any  general 
rule  measuring  the  degree  of  diligence  required  of  a  constable  in  mak- 
ing search  for  a  defendant  in  an  attempt  to  serve  process  upon  him. 
In  case  the  property  of  the  defendant  has  been  attached,  the  constable 
is  required  to  serve  the  summons,  warrant  of  attachment  and  inventory 
upon  the  defendant  by  delivering  to  him  personally  a  copy  of  each,  if  he 
can  with  reasonable  diligence  be  found  within  the  county.  Yol.  1,  p.  15) 
§  2910.  The  summons,  affidavit  and  requisition  must  in  like  manner 
be  served  in  an  action  to  recover  a  chattel.  Vol.  1,  p.  20,  §  2922.  There 
is  no  reason  why  this  requirement  of  the  statute  that  the  constable 
should  use  reasonable  diligence  to  find  the  defendant  within  the  county 
should  not  be  applied  to  the  service  of  a  summons,  in  every  case  where 
personal  service  is  required.  What  is  reasonable  diligence  in  a  given 
case  is  a  question  of  fact  to  be  determined  by  all  the  surrounding  cir- 
cumstances. 

The  Revised  Statutes  required  that  a  summons  should  be  served  by 
reading  it  to  the  defendant  and  by  delivering  to  him  a  copy  if 
required.  In  common  practice  the  reading  of  the  summons  was 
omitted  and  the  officers  merely  stated  its  contents  to  the  defendant. 
Under  the  present  practice  even  this  is  dispensed  with  and  a  delivery 
of  a  copy  of  the  summons  to  the  defendant  is  all  that  is  required. 

§  6.  Personal  service  upon  a  city.  When  an  action  is  brought 
against  the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
personal  service  may  be  made  upon  the  defendant  by  delivering  a  copy 
of  the  summons  to  the  mayor,  comptroller  or  counsel  to  the  corpora^ 
tion.  If  the  action  is  against  any  other  city,  personal  service  may  be 
made  by  delivering  a  copy  of  the  summons  to  the  mayor,  treasurer, 
counsel,  attorney,  or  clerk,  or,  if  the  city  lacks  either  of  these  officers, 
to  the  officer  performing  corresponding  functions  under  another  name. 
Yol.  1,  p.  6,  §§  2879  and  431. 

§  7.  Service  upon  domestic  corporations  generally.  Personal 
service  may  be  made  upon  any  domestic  corporation  other  than  a  city, 
by  delivering  a  copy  of  the  summons  to  the  president  or  other  head  of  , 
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the  corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  a  director  or  managing  agent,  or  to  any  director  or  trustee 
of  the  corporation  by  whatever  official  title  he  is  called.  Yol.  1,  p.  6, 
§§  2879  and  431. 

A  domestic  corporation  is  one  created  by  or  nnder  the  laws  of  the 
State ;  or  located  in  the  State,  and  created  by  or  under  the  laws  of  the 
United  States,  or  by  or  pursuant  to  the  laws  in  force  in  the  colony  of 
New  York  before  the  19th  day  of  April,  1775.  Every  other  corpora- 
tion is  a  foreign  corporation.  Yol.  1,  p.  170,  §  3343,  subd.  18.  Under 
this  definition  a  National  bank  located  in  this  State  would  be  a  domestic 
corporation,  but  if  located  in  another  State  would  be  a  foreign  corpora- 
tion. A  corporation  organized  under  the  laws  of  this  State  by  the  con- 
solidation of  various  foreign  and  domestic  railroad  companies  is  a  do- 
mestic and  not  a  foreign  corporation.  Matter  of  Sage,  70  N.  Y.  220. 

After  a  corporation  is  dissolved,  it  has  no  president  or  other  officer 
on  whom  a  summons  can  be  served  to  bring  the  corporation  into  court 
for  the  purpose  of  enforcing  judgment  against  it.  Hetzel  v.  Tannehall 
Silver  Mining  Co.,  4  Abb.  N.  0.  40.  And  where  an  officer  has  re- 
signed and  his  resignation  has  been  duly  accepted,  the  subsequent  ser- 
vice of  a  summons  upon  him  will  be  inoperative,  even  though  the  res- 
ignation was  tendered  for  the  purpose  of  avoiding  service.  JErvin  v. 
Oregon  Steam  Navigation  Co.,  22  Hun,  598. 

The  only  difficulty  in  construing  the  statute  prescribing  the  mode  of 
personal  service  of  a  summons  upon  a  corporation  is  in  determining 
what  persons  are  to  be  deemed  managing  agents  within  the  meaning 
of  the  statute.  It  is  clear  that  the  legislature  attached  importance  to 
the  term  "  managing  agent,"  and  employed  it  to  distinguish  a  person 
who  should  be  invested  with  general  power,  involving  the  exercise  of 
judgment  and  discretion,  from  an  ordinary  agent  or  employee  who  acts 
in  an  inferior  capacity  and  under  the  direction  and  control  of  superior 
authority,  both  in  regard  to  the  extent  of  the  work  and  the  manner  of 
its  execution.  Beddington  v.  Ma/riposa  Land  and  Mining  Co.,  19 
Hun,  405.  The  managing  agent  must  be  one  whose  agency  extends  to 
aU  the  transactions  of  the  corporation ;  one  who  has  or  is  engaged  in 
the  management  of  the  corporation,  in  distinction  from  the  manage- 
ment of  a  particular  branch  or  department  of  its  business.  Brewster  v. 
Michigan  Oent/ral  R.  JR.  Co.,  5  How.  183.  He  must  have  the  same 
general  supervision  and  control  of  the  interests  of  the  corporation  that 
are  usually  associated  with  the  office  of  cashier  or  secretary.  Flynn  v. 
Hudson  Bimer  B.  B.  Co.,  6  How.  308.  The  baggage  master  of  a  rail- 
road company  is  not  such  an  agent.  lb.     Nor  is  a  person  who  merely 
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sells  tickets  for  the  company  a  managing  agent.  Doty  v.  Michigan 
Cent.  JR.  H.  Co.,  8  Abb.  427.  An  assistant  secretary  of  a  railroad  cor- 
poration, whose  duty  it  is  to  merely  write  and  record  as  he  is  directed, 
is  not  its  managing  agent.  Sterrett  v.  Denver  <&  Hio  Ora/nde  li.  H. 
Co.,  17  Hun,  316.  A  person  employed  by  a  railroad  company  to  su- 
perintend the  running  of  horse  cars  on  an  unfinished  portion  of  its 
road,  but  who  has  no  authority  to  make  contracts  for  the  company  ex- 
cept to  purchase  horses  and  feed,  and  who  has  no  control  over,  or 
knowledge  of  the  affairs  of  the  company,  or  its  books,  is  not  its  man- 
aging agent.  Emerson  v.  Auburn  cS;  Owasco  Lake  R.  R.,  13  Hun, 
150.  So  one  who  is  employed  to  take  charge  of  a  branch  office  of  a 
land  and  mining  corporation,  and  who  transfers  stocks  and  transmits 
assessments  as  directed  by  the  officers  of  the  corporation,  but  has  noth- 
ing to  do  with  the  general  business  of  the  company  or  with  its  books 
and  papers,  is  not  a  managing  agent  of  the  corporation  within  the 
meaning  of  the  statute.  Reddington  v.  Mariposa  Land  and  Mining 
Co.,  19  How.  405.  But  on  the  other  hand  it  has  been  held  that  the 
agent  of  an  insurance  company  who  has  the  entire  management  of  the 
business  of  the  company  at  a  place  other  than  that  at  which  the  princi- 
pal office  is  located,  and  who  has  full  power  to  procure  business  for 
the  company,  to  receive  premiums,  issue  policies,  and  subject  the  com- 
pany to  liabilities  limited  only  to  the  extent  of  its  capital,  is  a  manag- 
ing agent  of  the  company.  Bain  v.  Globe  Ins.  Co.,  9  How.  448. 

Domestic  railroad  corporations.  The  provisions  of  the  Code  as  to 
personal  service  of  a  summons  on  domestic  corporations  generally  apply 
as  well  to  railroad  corporations  as  to  any  other.  If  the  president,  secre- 
tary, treasurer,  managing  agent,  or  cashier  of  the  copporation,  or  a  clerk 
to  the  corporation,  or  any  director  or  trustee  thereof,  by  whatever  offi- 
cial title  he  is  called,  resides  in  the  county  in  which  the  summons  is 
returnable,  personal  service  upon  the  corporation  must  be  made  by  de- 
livering a  copy  of  the  summons  to  some  one  of  such  resident  officials 
or  agents.  But  it  often  happens  that  no  such  official  resides  in  the 
county  in  which  the  summons  is  to  be  served,  and  consequently  no  ser- 
vice can  be  made  upon  the  company  in  the  manner  prescribed  for  the 
service  of  a  summons  x;pon  domestic  corporations  generally.  In  that 
case  the  officer  should  ascertain  whether,  at  least  thirty  days  before  the  , 
summons  issued,  the  railroad  company  had  filed  in  the  office  of  the  clerk 
of  the  county,  a  written  instrument,  designating  a  person,  residing  in 
the  county,  upon  whom  process  against  the  company  to  be  issued  by  a 
justice  of  the  peace  may  be  served  ;  and  whether,  if  such  designation 
has  been  made,  it  has  subsequently  been  revoked.     The  revocation  of 
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the  designation  would  appear  by  a  written  instrument,  executed  by  the 
company,  and  filed  in  the  same  clerk's  office  with  the  designation. 
See  vol.  1,  p.  7,  §  2882.  If  he  finds  that  such  designation  has  been  made 
and  has  not  been  revoked,  he  should  serve  the.  summons  by  delivering 
a  copy  of  it  to  the  person  so  designated,  if  he  can  find  bim  within  the 
county  by  exercising  reasonable  diligence.  Service  so  made  will  be 
personal  service  upon,  the  corporation.  Vol.  1,  p.  6,  §  2880.  If,  how- 
ever, no  such  designation  has  been  made,  or  if  it  has  been  made  and  re- 
voked, or  if  the  person  designated  is  dead,  or  has  ceased  to  reside  within 
the  county,  or  cannot,  after  due  diligence,  be  found  within  the  county, 
then  the  officer  may  make  valid  personal  service  of  the  summons  upon 
the  corporation,  by  delivering  a  copy  to  the  local  superintendent  of  re- 
pairs, freight  agent,  agent  to  sell  tickets,  or  station-keeper  of  the  cor- 
poration, residing  in  the  county.  Vol.  1,  pp.  6,  7,  §§  2880  and  2882. 
But  a  careful  reading  of  the  statute  will  show  that  service  of  a  sum- 
mons upon  a  railroad  corporation  by  the  delivery  of  a  copy  to  either  of 
tbe  employees,  last  mentioned,  is  authorized,  only  in  case,  for  some  one 
of  the  reasons  stated  in  the  statute,  no  service  could  be  made  upon  an 
officer  of  the  company,  or  upon  a  person  designated  by  it.  The  attempt 
to  make  the  service  should  be  in  the  order  indicated. 

§  8.  Service  upon  a  foreign  corporation.  Any  corporation  which 
does  not  come  within  the  definition  of  a  domestic  corporation,  as  given 
on  a  preceding  page,  is  deemed  a  foreign  corporation.     Ante,  12T. 

A  summons  issued  by  a  justice  of  the  peace  must  be  personally 
served  upon  a  foreign  corporation  by  delivering  a  copy  of  the  summons, 
as  follows : 

■1.  To  the  president,  treasurer  or  secretary,  or  if  the  corporation  lacks 
either  of  these  officers,  to  the  officer  performing  corresponding  func- 
tions under  another  name. 

2.  To  a  person  designated  for  the  purpose  by  a  writing,  under  the 
seal  of  the  corporation,  and  the  signature  of  its  president,  vice-president 
or  other  acting  head,  accompanied  with  the  written  consent  of  the  per- 
son designated,  and  filed  in  the  office  of  the  Secretary  of  State. 

3.  If  such  designation  is  not  in  force,  or  if  neither  the  person  desig- 
nated, nor  the  president,  treasurer  or  secretary,  or  an  officer  perform- 
ing corresponding  functions,  under  another  name,  can  be  found  with 
due  diligence,  and  the  corporation  has  property  within  the  State,  or  the 
cause  of  action  arose  therein,  to  the  cashier,  a  director,  or  a  managing 
agent  of  the  corporation  within  the  State.  Vol.  1,  p.  6,  §  432.  The 
summons  may  also  be  personally  served  upon  the  corporation  by  de- 

17 


130  THE  SUMMONS  AliT)  ITS  SERVICE. 

Service  upon  an  express  company. 

livering  a  copy  of  it  to  any  director  or  trustee  of  the  corporation,  by 
whatever  official  title  he  is  called.     Id.,  §  2879. 

It  has  been  held  that  where  a  foreign  corporation  has  a  place  of  busi- 
ness within  the  State,  and  has  not  designated  any  person  upon  whom 
the  service  of  papers  might  be  made,  service  may  be  made  upon  the 
general  counsel  or  solicitor  of  the  company,  if  there  is  no  officer  of  the 
corporation  upon  whom  service  could  be  made.  Clews  v.  liockford. 
Rock  Island  c&  0.  M.  It.,  49  How.  117.  If  the  president  of  a  foreign 
corporation  is  found  within  the  jurisdiction  of  the  justice,  personal  ser- 
vice of  a  summons  may  be  made  upon  the  corporation  by  delivering  a 
copy  of  it  to  the  president,  although  his  presence  in  the  State  has  no 
relation  whatever  to  the  corporation  or  to  his  official  duties,  and  al- 
though the  corporation  has  no  property  within  the  State  and  the  cause 
of  action  did  not  arise  therein.  Pope  v.  Terre  Haute  Gar  <Mid  Manf. 
Co.,  24  Hun,  238.  The  question  as  to  whether-  or  not  the  corporation 
has  property  within  the  State,  or  whether  the  cause  of  action  arose 
therein,  is  important  only  where  the  corporation  have  failed  to  desig- 
nate a  person  upon  whom  service  may  be  made,  and  service  has  been 
made  upon  the  cashier,  a  director,  or  the  managing  agent  of  the  cor- 
poration, lb.  But  when  the  corporation  has  no  property  within  the 
State,  and  the  cause  of  action  did  not  arise  therein,  service  of  the  sum- 
mons upon  a  director  temporarily  in  the  State  in  pursuit  of  his  own 
business  is  unauthorized,  and  not  a  sufficient  commencement  of  the  ac- 
tion, unless  the  final  clause  of  section  2879  of  the  Code  of  Civil  Proced- 
ure has  given  greater  effect  to  such  service  where  the  summons  issues 
out  of  a  justice's  court  than  where  it  issues  out  of  a  court  of  record. 
See  Hiller  v.  Burli7igton  and  Missouri  Ri/oer  R.  R.  Co.,  70  J^.  Y. 
223.  For  a  history  of  the  statutory  provisions  relating  to  service  of  a 
summons  upon  foreign  corporations,  see  Gibhs  v.  Queen  Ins.  Co.,  63 
K  Y.  114 ;  S.  C,  20  Am.  Eep.  513. 

§  9.  Service  upon  an  express  company.  "Where  the  defendant  to 
be  served  is  a  corporation,  association,  partnership  or  person  doing  busi- 
ness in  this  State  as  an  express  company,  the  mode  of  effecting  personal 
service  is  to  be  determined  by  the  rules  already  given,  if  they  provide 
a  mode  by  which  such  service  can  be  made.  Thus,  if  the  defendant  is 
a  corporation,  foreign  or  domestic,  service  should  be  made  in  the  man- 
ner prescribed  for  the  service  of  a  summons  upon  such  corporations,  if 
there  is  any  person  residing  in  the  county  to  whom  the  copy  summons 
can  be  delivered  pursuant  to  the  sections  of  the  Code  heretofore  cited 
regulating  such  service.  If  the  defendant  is  not  a  corporation  then 
service  should  be  made  in  the  manner  prescribed  for  the  service  of  a 
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summons  upon  a  natural  person.  But  if  no  person  resides  in  the 
county  to  whom  a  copy  of  the  summons  can  be  delivered  so  as  to  efEect 
personal  service  under  these  provisions  of  the  Code,  and  the  defendant, 
at  least  thirty  days  before  the  summons  was  issued,  has  filed  in  the 
office  of  the  clerk  of  the  county  a  written  instrument  designating  a  per- 
son residing  in  the  county  upon  whom  process  to  be  issued  by  a  justice 
of  the  peace  against  the  defendant  may  be  served,  which  designation 
is  unrevoked,  then  the  summons  may  be  personally  served  upon  the 
defendant  by  delivering  a  copy  of  it  to  the  person  so  designated.  But 
if  no  such  designation  has  been  made,  or  if  it  has  been  made  and  re- 
voked by  a  writing  executed  by  the  defendant  and  filed  in  the  office  of 
the  clerk  of  the  county,  or  if  the  person  designated  is  dead,  or  has 
ceased  to  reside  within  the  county,  or  cannot,  after  due  diligence,  be 
found  therein  so  as  to  deliver  a  copy  of  the  summons  to  him,  it  may, 
in  that  case,  be  personally  served  upon  the  defendant  by  delivering  a 
copy  to  any  local  or  general  agent,  agent  to  receive  freight  or  parcels,  route 
agent  or  messenger  of  the  defendant  residing  in  the  count3\  Yol.  1,  p. 
7,  §§  2881  and  2882.  The  provisions  of  the  Code  above  cited  are  a 
substantial  re-enacfment  of  a  prior  statute  which  was  repealed  by  the 
general  Repealing  Act  of  1880.     See  Laws  of  1864,  chap.  411. 

§  10.  Service  Iby  copy.  Under  the  old  practice  a  constable  who  was 
unable  to  find  the  defendant,  and  consequently  was  unable  to  make  personal 
service  of  the  summons  upon  him,  could  serve  it  by  leaving  a  copy  at  the 
defendant's  last  place  of  abode  in  the  presence  of  some  one  of  the  family 
of  suitable  age  and  discretion  to  whom  he  stated  its  contents.  If  the 
defendant  did  not  appear  on  the  return  day,  the  action,  which  was  com- 
menced by  the  mere  delivery  of  the  summons  to  the  officer,  was  deemed 
discontinued  unless  a  new  summons  or  a  warrant  was  issued  on  the  day 
of  the  return  of  the  first  summons,  and  if  so  issued,  the  action  was 
thereby  deemed  to  have  been  continued.  See  Cornell  v.  Moulton,  3 
Denio,  12.  By  this  mode  of  service  the  plaintiff  was  enabled  in  many 
instances  to  avoid  the  bar  of  the  statute  of  limitations,  and  also  to  pre- 
vent the  defendant  from  purchasing  a  demand  to  be  used  as  a  set-off 
after  having  been  warned  that  an  action  was  about  to  be  commenced 
against  him.  This  mode  of  service  could  be  resorted  to  in  any  and  all 
cases,  if  the  constable  was  unable  to  find  the  defendant. 

But  since  the  adoption  of  the  Code  of  Civil  Procedure,  "  service  by 
copy,"  as  that  term  was  understood  by  the  profession,  has  been 
abandoned,  except  in  connection  with  the  service  of  a  warrant  of  at- 
tachment or  of  a  requisition  to  replevy,  and  even  then  such  service  has 
not  the  effect  of  service  by  copy  under  the  former  practice,  as  wiU  be 
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shown  hereafter.  It  is  true  that  every  summons  issued  out  of  a  justice's 
court  must  be  served,  if  possible,  by  a  delivery  of  a  copy  to  the  de- 
fendant personally,  if  the  defendant  is  a  natural  person.  In  that  sense 
every  service  of  a  summons  is  a  service  by  copy.  But  under  the 
former  practice,  service  by  copy  meant  the  reverse  of  personal  service, 
or  delivery  of  a  copy  of  a  summons  to  the  defendant  personally. 

Where  a  warrant  of  attachment  accompanies  the  summons,  the  con- 
stable must  immediately,  after  making  an  inventory  of  the  property 
attached,  and  at  least  six  days  before  the  return  day  of  the  summons, 
serve  the  summons  together  with  the  warrant  of  attachment  and 
inventory  upon  the  defendant,  by  delivering  to  him  personally  a 
copy  of  each,  if  he  can  with  reasonable  dihgence  be  foxmd  within 
the  county,  or,  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each, 
certified  by  the  constable,  at  the  last  place  of  residence  of  the  de- 
fendant in  the  county,  with  a  person  of  suitable  age  and  discretion  ; 
or  if  such  person  cannot  be  found  there,  by  posting  it  on  the  outer 
door,  and  also .  depositing  another  copy  in  the  nearest  post-office,  in- 
closed in  a  sealed  post-paid  wrapper,  directed  to  the  defendant  at  his 
residence ;  or,  if  the  defendant  has  no  place  of  residence  in  the  county, 
by  delivering  it  to  the  person  in  whose  possession  the  property  at- 
tached is  found.  Yol.  1,  p.  15,  §  2910.  Service  made  by  deliver- 
ing a  copy  to  a  third  person,  as  above  provided,  is  not  a  preliminary  to 
the  actual  service  of  other  process  as  it  was  under  the  former  practice, 
but  is  a  completed  service.  It  is  essential  to  the  commencement  of 
any  action  under  the  Code  that  a  summons  shall  be  served  in  some  of 
the  modes  prescribed,  or  that  the  defendant  shall  appear  and  join  issue. 
If  personal  service  of  the  summons,  warrant  and  inventory  cannot  be 
made,  the  officer  must  seek  the  defendant's  last  place  of  residence  in 
the  county,  and  if  he  can  find  there  a  person  of  suitable  age  and  dis- 
cretion, leave  with  such  person  a  certified  copy  of  the  papers  mentioned. 
The  statute  does  not  require  that  this  person  shall  be  a  member  of  the 
defendant's  family,  or  in  any  way  connected  with  the  defendant,  nor 
does  it  require  that  the  officer  should  state  the  contents  of  the  summons. 

The  certificate  of  the  officer  is  merely  to  the  effect  that  the  papers 
left  are  correct  copies  of  the  originals.  The  certificate  may  be  in  the 
following  form  :  "  I  hereby  certify  that  the  within  is  a  correct  copy 
of  the  summons  in  this  action.  Dated  January  3,  1882,  Jacob  Plantz, 
constable." 

If  the  officer  cannot  find  a  suitable  person  at  the  defendant's  residence 
with  whom  to  leave  the  papers  for  service  he  must  proceed  to  post  and 
mail  certified  copies,  as  required  by  the  statute.     If  the  defendant  has 
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no  residence  in  the  county,  the  officer  must  serve  the  summons  and  ac- 
companying papers,  by  delivering  certified  copies  of  them  to  the  person 
found  in  possession  of  the  property  attached. 

The  summons,  affidavit  and  requisition  in  an  action  to  recover  a  chat- 
tel must  be  served  within  the  time  and  in  the  manner  above  stated  for 
the  service  of  a  summons,  warrant  of  attachment  and  inventory.  Vol. 
1,  p.  20,  §  2922. 

The  proceedings  in  case  a  provisional  remedy  is  issued  in  an  action 
wiQ  be  fully  noticed  hereafter.  From  what  has  been  said  it  is  clear 
that  the  former  practice  of  serving  a  summons  by  copy  has  little  that 
is  in  common  with  any  form  of  service  now  recognized  by  the"  Code. 

§  11.  Form  and  contents  of  the  return.  The  constable  who  serves 
a  summons  must,  at  or  before  the  time  when  it  is  returnable,  make  and 
deliver  to  the  justice  a  written  return  under  his  hand,-  stating  the  time 
when,  and  the  manner  in  which  he  served  it.  If  he  has  failed  to  make 
reasonable  service  of  the  summons,  he  must  still  make  his  return,  stat- 
ing that  it  was  not  served,  and  the  reason  why  he  failed  to  sSrve  it. 
Vol.  1,  p.  8,  §2885. 

The  statute  requires  that  the  return  should  be  in  writing  under  the 
hand  of  the  constable.  But  the  statute  will  be  satisfied  by  a  return 
partly  written  and  partly  printed,  signed  with  the  name  of  the  constable 
by  the  hand  of  a  third  person,  if  signed  at  the  request  of  the  officer. 
Code  of  Civil  Pro.,  §  3343  ;  Reno  v.  Finder,  20  N.  Y.  298. 

The  Revised  Statutes  required  the  return  to  be  made  upon  the  sum- 
mons ;  the  present  statute  does  not.  In  an  action  of  replevin  the  re- 
turn to  the  requisition  contains  also  a  return  to  the  summons  and  no 
further  or  separate  return  is  required.  Such  return  must  state  the 
manner  in  which  the  summons,  affidavit  and  requisition  were  served, 
and  if  they  were  served  otherwise  than  by  delivering  the  requisite 
copies  to  the  defendant  personally,  must  state  the  reason  why  they  were 
so  served,  and  also  the  name  of  the  person  to  whom  they  were  de- 
livered, if  his  name  is  known  to  the  constable,  and  if  it  is  not,  the  re- 
turn must  describe  the  person  so  as  to  identify  him  as  nearly  as  may 
be.  Vol.  1,  p.  20,  §  2923.  Substantially  the  same  return  is  required 
to  a  warrant  of  attachment,  except  that  it  is  not  necessary  that  the  re- 
turn to  the  warrant  should  contain  a  return  to  the  summons.  But  as 
the  warrant,  inventory  and  summons  are  aU  served  at  the  same  time 
and  in  precisely  the  same  manner,  there  is  no  reason  why  the  return  to 
the  warrant  should  not  include  a  return  to  the  summons.  See  vol.  1, 
p.  16,  §  2915. 

In  certain  actions  a  plaintiff  is  permitted  to  verify  his  complaint,  at- 
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tach  it  to  his  summons,  and  have  both  summons  and  complaint  served 
upon  the  defendant  by  the  constable.  In  case  of  default,  judgment  is 
taken  against  the  defendant  on  proof  of  due  service  of  the  summons 
and  complaint .  The  summons  and  complaint  are  served  by  delivering 
to  and  leaving  vfith  the  defendant  true  copies  not  less  than  six  nor  more 
than  twelve  days  before  the  return  day.  Proof  of  such  service  is 
made  by  the  return  of  the  constable  making  the  service.  Vol.  l,p.  178. 

Where  a  person  has  been  deputized  by  a  justice  to  make  service  of  a 
summons,  he  must  make  a  return  in  writing  in  the  same  manner  as  a, 
constable,  in  order  to  confer  jurisdiction  upon  the  justice.  It  is  not 
sufficient  that  the  person  deputized  to  make  the  service  appears  before 
the  justice  on  the  return  day,  and  testifies  orally  under  oath  to  all  the 
essentials  of  a  valid  service.  Nothing  will  take  the  place  of  a  return. 
Jackson  v.  Sherwood^  50  Barb.  356. 

Where  there  are  two  or  more  defendants  named  in  the  summons  the 
return  should  show  the  time  and  manner  of  service  upon  each,  or  if 
either  of  the  defendants  was  not  served,  that  fact  should  be  stated  with 
the  reason  for  non-service.  If  the  defendants  are  joint  debtors  a  service 
upon  one  but  not  upon  all  of  the  defendants,  and  a  return  showing 
service  upon  the  one,  but  silent  as  to  the  others,  may  be  sufficient  to 
authorize  the  justice  to  proceed  in  the  action  and  render  judgment 
against  all.  See  Code  of  Civil  Pro.,  §§  1932,  3020  ;  Fogg  v.  Child,  13 
Barb.  246.  But  such  a  return,  while  possibly  conforming  to  the  letter 
of  the  statute,  is  contrary  to  its  spirit  and  intent.  The  justice  who 
gives  a  transcript  of  a  judgment  so  taken  is  required  to  distinctly  desig- 
nate therein  each  defendant  who  was  not  summoned ;  and  the  con- 
stable's return  is  the  means  designated  by  the  statute  to  furnish  to  the 
justice  prima  faoie  evidence  of  the  facts  as  to  service  stated  in  the 
transcript.  All  of  the  defendants  named  in  the  summons  may  in 
fact  have  been  served,  and  yet  the  constable  may  have  omitted  to  re- 
turn that  fact.  The  question  of  service  should  not  in  any  case  be  de- 
termined by  conjecture  or  inference,  nor  by  the  mere  oral  declarations 
of  the  officer. 

The  return  to  a  summons  which  is  issued  against  a  corporation  must 
state  such  facts  as  will  show  affirmatively  that  the  person  to  whom  the 
copy  was  delivered  was  a  person  to  whom  such  delivery  is  valid  as  a 
personal  service  upon  the  corporation.  It  should  state  that  the  person 
to  whom  the  copy  was  delivered  was  the  president  or  secretary,  etc.,  of 
the  corporation.  When  the  defendant  is  a  railroad  corporation, 
and  there  are  no  officers  resident  in  the  county,  and  no  person  has 
been  legally  designated   by  the   company  as  a  person   upon   whom 
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process  may  be  served,  the  return  should  state  these  facts  and  then  show 
a  delivery  of  a  copy  of  the  summons  to  a  freight  agent  or  other  person  to 
whom  such  delivery  is  authorized  by  the  statute  as  a  means  of  perfect- 
ing personal  service  upon  the  company.  The  return  of  the  constable 
that  the  person  to  whom  the  copy  summons  was  delivered  is  an  officer 
of  the  corporation  is  sufficient  evidence  of  that  fact.  I^ew  Yorh  and 
Erie  R.  JR.  Co.  v.  Purdy,  18  Barb.  574 ;  Wheeler  v.  New  York  and 
Harlem  E.  R.  Co.,  2i  id.  415.  See  Sherwood  v.  Saratoga  am,d  Wash- 
ington R.  R.  Co.,  15  id.  650.  So  where  the  defendant  is  a  railroad 
corporation,  and  there  are  no  officers  of  the  company  residing  in  the 
county,  and  no  person  has  been  designated  as  a  person  upon  whom 
process  may  be  served,  the  constable' s  return  of  those  facts  is  sufficient 
evidence  thereof,  and  that  the  person  to  whom  the  copy  was  delivered 
was  the  freight  agent  or  other  employee  of  the  corporation,  as  stated  in 
the  return.     New  YorTc  and  Erie  R.  R.  Go.  v.  Pv/rdy,  18  Barb.  574. 

Where  a  railroad  corporation  or  express  company  have  designated  a 
person  residing  ia  the  county  upon  whom  process  issued  out  of  a  justice's 
court  against  the  corporation  or  company  may  be  served,  and  such 
person  has  since  died,  or  has  ceased  to  reside  within  the  county,  or 
cannot  after  due  diligence  be  found  within  the  county,  the  return  of 
the  constable  to  a  summons  against  the  corporation  or  company  should 
show  this  fact,  either  as  a  reason  why  the  summons  was  served  upon 
some  person  other  than  the  one  designated,  if  any  service  is  made,  or 
as  a  reason  for  omitting  service,  and  as  the  ground  for  issuing  a  second 
or  third  summons  after  the  return  of  the  original  not  served.  These 
facts  may,  however,  be  shown  by  affidavit.     Yol.  1,  p.  7,  §  2883. 

In  all  cases  the  return  should  be  according  to  the  fact,  as  the  officer 
will  be  bound  by  his  return,  and  liable  for  all  damages  a  party  may 
sustain  by  reason  of  a  false  return. 

A  few  forms  of  return  will  be  given  as  illustrations  of  the  preced- 
iug  matter,  though  of  course  no  form  can  be  given  applicable  to  every 
case. 

Retu/rn  of  personal  service  on  individual. 

The  within  (or  annexed)  summons  was  personally  served  on  the  de- 
fendant John  Doe,  on  the  24th  day  of  January,  1882,  by  delivering  to 
him  a  copy  thereof. 

Dated  Jarma/ry  31,  1882.        CHAELES  L.  CLAEK,  Constalle. 

Fees,  $1.25. 
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/Service  of  simvmons  and  complaimt. 

The  annexed  summons  and  complaint  were  personally  served  upon 
the  defendant  Richard  Roe,  on  the  24:th  day  of  January,  1882,  by 
delivering  to  and  leaving  with  him  personally,  true  copies  thereof. 

Dated  January  31,  1882.        CHARLES  L.  CLARK,  Constable. 

Service  upon  a  corporation. 

The  within  summons  was  personally  served  upon  the  Eldorado  Sil- 
ver Mining  Company,  the  defendant  therein,  on  the 
day  of  ,  1882,  by  delivering  a  copy  thereof  to 

Henry  Livingston,  the  secretary  of  such  corporation. 

{Date.)  {Signatm/re  of  constable.) 

Service  upon  railroad  corporation. 

The  within  summons  was  personally  served  upon  the  defendant,  the 
Fonda,  Johnstown  and  Gloversville  Railroad  Company,  on  the 

day  of  ,  1882,  by  delivering  a  copy  thereof 

to  John  Cook,  a  freight  agent  of  said  defendant,  residing  in  the  county 
of  Fulton,  no  person  upon  whom  process  may  be  served  having  been 
designated  by  the  defendant,  as  prescribed  in  section  2880  of  the  Code 
of  Civil  Procedure,  and  there  beuig  no  officer  of  said  railroad  com- 
pany residing  in  said  county  of  Fulton. 

{Date.)  {Signature  of  constable.) 

Service  on  one  of  two  defendants. 

The  within  summons  was  personally  served  on  the  defendant 
John  Doe,  on  the  day  of  ,  1882, 

by  delivering  to  him  a  copy  thereof,  and  was  not  served  upon  the  de- 
fendant Richard  Roe,  for  the  reason  that  he  could  not,  after  due  dili- 
gence, be  found  within  the  county  in  time  to  make  seasonable  service 
of  said  summons  upon  him. 

{Date.)  {Signature  of  officer.) 

§  12.  Defective  return.  In  the  absence  of  any  return  of  the  sum- 
mons the  justice  has  no  authority  to  proceed  in  the  action  although  he 
has  other  satisfactory  evidence  before  him  of  the  due  service  of  the 
summons.  Jackson  v.  Sherwood,  50  Barb.  356.  But  with  a  proper 
return  of  the  personal  service  of  summons  before  him,  the  justice 
has  jurisdiction  of  the  person  of  the  defendant,  and  after  waiting  an 
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houi'  for  the  defendant  to  appear,  may  regularly  proceed  with  the  case 
in  his  absence.  See  Douglass  v.  Reilly,  8  Hun,  85;  Sagendorj>h  v. 
Shult,  41  Barb.  102.  If  the  return  is  defective  in  any  material  point 
he  will  be  without  authority  to  proceed  in  the  action  unless  the  defect 
is  amended  or  waived.  The  defendant  has  the  right  to  demand  that 
the  constable  shall  specifically  state  the  time  when  the  summons  was 
served.  Wheder  v.  Lampmcm,  14  Johns.  481 ;  Legg  v.  Stillman,  2 
Cow.  418.  And  it  is  equally  important  that  the  return  shoxild  state 
the  manner  in  which  it  was  served  so  that  the  justice  may  judicially 
determine  that  he  has  jurisdiction  of  the  person  of  the  defendant. 
See  Sherwood  v.  Saratoga  and  Washington  H.  B.  Co.,  15  Barb.  650. 
If  the  return  shows  affirniatively  that  the  service  of  the  summons  was  not 
made  in  the  manner  required  by  the  statute,  the  justice  has  no  author- 
ity to  proceed  with  the  action.  But  if  the  return  shows  a  service  in 
compliance  with  the  statute,  and  nothing  is  shown  or  offered  to  be  shown 
to  the  contrary,  the  return  will  be  presumptive  evidence  of  the  facts 
stated,    and   the  justice  is   authorized   to   proceed  with   the  action. 

Wheeler  v.  New  York  a/nd  Harlem  R.  E.  Co.,  24  Barb.  414.  The 
appearance  of  a  defendant  on  the  return  of  the  summons  in  order  to 
take  an  objection  to  the  sufficiency  of  the  return  wiU  not  be  a  waiver 
of  the  irregularity.     But  the  objection  will  come  too  late  after  answer. 

Wheeler  v.  Lampmajn,  14  Johns.  480.  If  a  return  is  defective  by 
reason  of  a  failure  to  state  either  the  time  or  the  manner  of  the  service, 
a  judgment  rendered  against  the  defendant  ia  the  action  vnll  be 
reversed  on  appeal  unless  the  defect  in  the  return  has  in  some  way 
been  cured  or  waived.  lb. ;  Stewa/rt  v.  Smith,  17  "Wend.  517 ;  Brom- 
ley V.  Smith,  2  HUl,  517.  A  justice  of  the  peace  has  authority  to 
allow  the  constable  to  amend  his  return,  and  the  refusal  of  the  defend- 
ant to  appear  wiU  not  deprive  him  of  that  right.  The  power  of 
amendment  in  such  a  case  does  not  depend  upon  the  appearance  of  the 
defendant.     Perry  v.  Tyncm,  22  Barb.  137. 

§  13.  Impeaching  return.  The  presumption  that  a  summons  was 
served  in  the  manner  stated  in  the  return  is  not  conclusive  and  may  at 
the  proper  time  and  in  the  proper  manner  be  overcome.  If  the  sum- 
mons has  in  fact  been  defectively  served  or  not  served  at  all,  the 
defendant  may  come  in,  and  by  affidavit  show  the  error,  and  ask  a 
dismissal  of  the  proceedings.  If  the  justice  disregards  his  objections, 
he  may,  on  appeal  from  the  judgment,  have  a  review  of  the  question, 
and  thus  obtain  the  relief  denied  him  in  the  court  below.  But  he 
18 
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cannot  take  the  objection  by  answer.  The  issue  to  be  joined  and  tried 
relates  to  the  merits  and  not  to  the  practice  in  the  suit.  Wa/ring  v. 
McKinley,  62  Barb.  612.  If  the  defendant  has  no  notice  of  the  suit 
his  only  remedy  is  by  appeal.  lb.  "Where  the  return  of  the  constable 
is  mistaken  or  false,  the  defendant  may,  by  affidavit,  allege  the  defect 
or  want  of  service  as  an  error  of  fact  upon  an  appeal,  and  if  he  estab- 
lishes the  error  alleged,  obtain  a  reversal  of  the  judgment.  Fitch  v. 
Devlin,  15  Barb.  4T ;  New  York  and  Erie  B.  E.  Co.  v.  Purdy,  18 
id.  574;  Waring  v.  McKinley,  62  id.  612.  If  the  return  is  not 
defective  but  false,  the  party  injured  may  prosecute  the  constable  for  a 
false  return.  Mew  York  amd  Erie  U.  R.  Co.  v.  Purdy,  18  Barb. 
574 ;  Waring  v.  McKinley,  62  id.  612.  In  either  of  the  methods 
mentioned,  the  proceeding  to  attack  the  return  is  direct,  and  its  falsity 
may  be  shown.  But  where  an  action  has  been  prosecuted  to  judgment, 
the  defendant  cannot  in  another  action  contradict  the  return  and  show 
it  to  be  false  for  the  purpose  of  defeating  the  judgment.  Ifew  York 
and  Erie  B.  R.  Co.  v.  Purdy,  18  Barb.  574 ;  Putmam,  v.  Mom,  3 
Wend.  202  ;  Bromley^.  Smith,  2  Hill,  517.  The  return  of  the  con- 
stable cannot  be  impeached  collaterally.  lb. ;  Waring  v.  McKvnley, 
62  Barb.  612  ;  Allen  v.  Martin,  10  Wend.  301.  And  see  Sparling  v. 
Levy,  1  Daly,  75.  It  has  been  held  that  "  if  the  party  injured  lies  by 
and  permits  judgment  to  be  rendered  agaiust  him,  when  no  legal  ser- 
vice has  been  made  upon  him,  he  is  remediless  and  justly  so.  By 
lying  by  until  judgment  is  recovered,  the  rights  of  third  persons  who 
had  no  knowledge  of  the  defect,  and  who  had  been  led  to  deal  with 
the  judgment  as  vahd,  are  involved,  and  it  would  be  alike  unwise' and 
imjust  to  subject  them  to  injury  by  permitting  the  defendant  to  allege 
a  defect  in  the  jurisdiction  of  the  court  or  the  officer  rendering  it, 
when  there  was  a  prima  facie  valid  return  of  service."  Wa/ring  v. 
McKinley,  62  Barb.  612.  But  as  against  a  party  instituting  proceed- 
ings, it  is  always  competent  to  show  that  a  certificate  of  a  public 
officer  designed  to  confer  jurisdiction  is  false  or  fraudulent.  In  an 
action  brought  upon  a  judgment  the  defendant  may  show  that  there 
was  no  jurisdiction  of  his  person  in  the  action  in  which  it  was  ren- 
dered, because  no  service  of  process  was  made  upon  him.  Shumway 
v.  Stillman,  6  Wend.  447  ;  Noyes  v.  Butler,  6  Barb.  613  ;  Hard  v. 
Shipmam,,  id.  621,  623 ;  Porter  v.  Bronson,  29  How.  292  ;  Ferguson 
V.  Crawford,  70  K  T.  253 ;  S.  C,  26  Am.  Eep.  589. 

§  14.  Second  and  third  summons.    "When  it  appears  by  the  re- 
turn of  the  constable  to  whom  a  summons  has  been  duly  delivered  for 
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service,  that  it  was  not  served  for  any  cause,  a  second  summons  may 
be  issued  by  the  same  justice,  in  the  same  action,  within  twenty  days 
after  the  first  summons  was  issued  ;  and  upon  a  like  return  thereof  a 
third  summons  may  be  issued  within  twenty  days  after  the  second  was 
issued.  The  second  or  third  summons,  as  the  case  may  be,  relates  back 
to  the  time  when  the  first  summons  was  issued  ;  and  with  respect  to 
all  proceedings  before  actual  service,  the  service  thereof  has  the  same 
effect  as  if  the  first  summons  had  been  seasonably  served.  For  the  pur- 
pose of  issuing  a  new  simimons  as  prescribed  in  this  section,  a  previous 
summons  may  be  returned  upon  the  sixth,  or  any  subsequent  day  be- 
fore the  return  day  thereof."     Code  of  Civil  Pro.,  §  2883. 

This  section  of  the  Code  furnishes  a  substitute  for  the  former  practice 
under  the  provisions  of  the  Kevised  Statutes  authorizing  service  of  a 
summons  by  copy,  and  the  issuing  of  a  second  summons  or  warrant 
upon  the  return  day  of  the  summons  so  served  if  the  defendant  failed 
to  appear ;  but  it  dispenses  with  the  useless  formality  of  a  service 
which  of  itself  gave  the  court  no  jurisdiction  of  the  person  of  the  de- 
fendant, and  merely  warned  him  to  prepare  a  defense  to  the  action,  or 
to  evade  the  service  of  the  process,  which  was  to  follow. 

The  second  summons  authorized  by  this  section  of  the  Code  must 
be  issued  within  twenty  days  after  the  first  summons  was  issued.  In 
computing  this  time  the  day  upon  which  the  first  summons  issued  must 
be  excluded,  and  the  day  upon  which  the  second  summons  issues  must 
be  included  unless  the  last  day  is  Sunday,  or  a  public  holiday,  in  which 
case  it  must  be  excluded,  and  the  summons  may  issue  on  the  day  fol- 
lowing. See  vol.  1,  p.  124,  §  788.  If  the  second  summons  is  not  per- 
sonally served  upon  the  defendant,  the  constable  should  return  that 
fact  with  his  reasons  why  such  service  was  not  made.  The  third  sum- 
mons should  then  be  served  if  possible,  and  returned  in  the  same 
manner  as  the  first  summons  in  an  action. 


CHAPTER  VIII. 

OEDEE  OF  AEEEST. 

Section  1.  Nature  of  the  remedy.  The  framers  of  the  Code,  deeming 
it  advisable  that  there  should  be  but  one  process  for  the  commencement 
of  a  civil  action,  and  that  the  summons  abolished  the  process  known 
under  the  Eevised  Statutes  as  a  civil  warrant,  and  provided  in  its  place 
a  summons  accompanied  by  an  order  of  arrest.  The  office  of  the  sum- 
mons is  to  commence  the  action ;  the  office  of  the  order  of  arrest  is  to 
compel  the  immediate  attendance  of  the  defendant  before  the  justice ; 
and  both  together  perform  the  office  of  a  civil  warrant. 

Under  the  old  practice,  there  were  cases  in  which  either  a  summons 
or  a  warrant  might  issue  for  the  purpose  of  commencing  an  action  ; 
and  there  were  other  cases  in  which  the  warrant  was  the  only  process 
which  could  lawfully  issue.  See  Waters  v.  Whittsmore,  22  Barb.  593. 
Under  the  present  practice  the  summons  issues  in  all  actions,  and  it  is 
a  matter  wholly  within  the  discretion  of  the  plaintiff  whether  he  will 
compel  the  attendance  of  the  defendant  by  procuring  his  arrest  under 
an  order  accompanying  the  summons,  provided  of  course  the  case  is 
one  in  which  the  order  may  lawfully  issue. 

An  order  of  arrest  is  not  a  remedy  pecuhar  to  justices'  courts,  but  is 
one  of  the  provisional  remedies  authorized  by  the  Code  in  actions 
brought  in  courts  of  record  as  well  as  in  courts  not  of  record.  But  an 
order  of  arrest  may  properly  issue  in  a  court  of  record  in  many  cases 
where  the  remedy  would  be  unauthorized  in  an  action  pending  before 
a  justice.  In  a  court  of  record,  too,  it  is  within  the  discretion  of  the 
court  to  grant  or  withhold  the  remedy,  although  the  papers  upon  which 
the  application  for  the  order  is  made  would  clearly  authorize  the  court 
to  issue  the  order.  See  OlarTc  v.  Lowrie,  82  N.  T.  580.  But  where 
an  application  is  made  to  a  justice  of  the  peace,  in  a  proper  case,  and 
upon  the  proper  papers,  he  has  no  discretion  in  the  matter,  and  must 
grant  the  order.  In  such  case  the  issuing  of  the  order  is  a  matter  of 
statutory  right.  In  courts  of  record  an  order  of  arrest  may  accom- 
pany the  summons,  or  be  granted  at  any  time  after  the  commencement 
of  the  action ;  while  in  a  justice's  court,  the  order,  if  issued  at  any 
time,  rmtst  accompany  the  summons. 
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It  is,  therefore,  evident  that  the  old  practice  in  justices'  courts,  and 
the  decisions  in  respect  to  the  issuing  of  a  civil  warrant,  and  the  prac- 
tice and  decisions  of  courts  of  record  in  respect  to  the  allovrance  of  an 
order  of  arrest,  are  not  in  all  respects  applicable  to  this  remedy  in  a 
justice  court  under  the  present  Code,  although  in  many  cases  the  old 
practice,  and  the  practice  in  courts  of  record,  and  the  decisions  of  the 
courts  in  respect  thereto,  may  be  of  great  use  in  construing  the  present 
statute. 

§  2.  In  what  cases  an  order  of  arrest  may  be  Issued.  In  order 
to  entitle  a  plaintifE  to  an  order  for  the  arrest  of  the  defendant,  the 
action  must  be  brought  either : 

1.  To  recover  a  fine  or  penalty ;  or 

2.  To  recover  damages  for  a  personal  injury  of  which  a  justice  of 
the  peace  has  jurisdiction ;  an  injury  to  property,  including  the  wrong- 
ful taking,  detention  or  conversion  of  personal  property ;  misconduct 
or  neglect  in  office ;  or  in  a  professional  employment ;  fraud ;  or  de- 
ceit ;  or 

3.  To  recover  for  money  received,  or  to  recover  a  chattel  where  it 
appears  that  the  money  was  received,  or  that  the  chattel  was  embezzled 
or  fraudulently  misapplied  by  a  public  officer,  or  by  an  attorney,  sohc- 
itor,  or  counselor,  or  by  an  officer  or  agent  of  a  corporation  or  bank- 
ing association  in  the  course  of  his  employment ;  or  by  a  factor,  agent 
or  broker,  or  other  person  in  a  fiduciary  capacity.  Yol.  1,  p.  10,  §  2895. 
The  second  subdivision  does  not  apply  to  a  claim  for  damages  in  an  ac- 
tion to  recover  a  chattel.  lb.  Unless  the  action  is  brought  for  one  of 
the  causes  above  specified  no  order  of  arrest  can  issue,  nor  can  the 
order  issue  in  any  case  where  the  person  sought  to  be  arrested  is  a 
female.  Id.,  §  2894. 

Where  the  action  is  brought  for  one  or  more  of  the  causes  of  action 
specified,  this  alone  will  not  entitle  the  plaintiff  to  the  order.  In  ad- 
dition to  this  one  of  three  things  must  exist,  namely  : 

1.  Either  the  defendant  to  be  arrested  must  be  a  non-resident  of  the 
county ;   or 

2.  All  the  parties  plaintiff  must  be  non-residents  of  the  county ;  or 

3.  It  must  appear,  by  affidavit^  to  the  satisfaction  of  the  justice  that 
the  defendant  is  about  to  depart  from  the  country  with  intent  not  to 
return  thereto.  lb. 

When  it  appears  by  affidavit,  upon  an  application  made  by  the  plaint- 
iff at  the  time  the  summons  is  issued,  that  the  plaintiff  has  a  cause  of 
action  against  the  defendant,  and  that  it  belongs  to  one  of  the  classes 
above  specified,  and  also  that  the  plaintiff  is  a  non-resident  of  the 
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county,  or  if  there  are  two  or  more  plaintiffs,  that  all  of  them  are  non- 
residents, or  that  the  defendant  is  a  non-resident,  or  is  about  to  depart 
from  the  county  with  the  intention  of  not  returning,  the  justice,  upon 
receiving  the  statutory  undertaking,  must  issue  an  order  for  the  arrest 
of  the  defendant.  lb.  For  the  statute  regulating  the  issuing  of  the 
order  in  District  Courts  of  the  city  of  New  York,  see  Laws  of  1882, 
vol.  2,  chap.  410,  §  1303-1308. 

There  can  be  but  little  difficulty  in  determining  whether  a  cause  of 
action  falls  within  either  of  the  classes  for  which  the  right  to  arrest  the 
defendant  is  given  by  the  Code.  The  most  meagre  statement  of  facts 
in  the  affidavit  upon  which  the  application  for  the  order  is  based  should 
be  sufficient  to  disclose  whether  the  action  is  brought  to  recover  a  fine 
or  a  penalty ;  or  whether  the  action  is  brought  to  recover  damages  for 
a  "  personal  injury  "  or  an  "  injury  to  property  "  within  the  meaning 
of  those  terms  as  defined  by  the  Code.  See  vol.  1,  p.  169.  The  cases 
in  which  a  justice  has  jurisdiction  of  an  action  to  recover  damages  for 
a  personal  injury,  or  for  an  injury  to  property,  have  been  pointed  out 
in  a  preceding  chapter.  See  ante,  32,  33.  The  term  "property  "  in- 
cludes both  real  and  personal  property,  and  the  right  to  an  order  of  ar- 
rest is  the  same  whether  the  action  is  for  damages  to  lands  or  to  personal 
property.  See  vol.  1,  p.  169,  §  3342,  subd.  8  ;  Welch  v.  Winterhurn, 
14  Hun,  518.  But  see  Merritt  v.  Carpenter,  3  Keyes,  142 ;  Qriswold 
V.   Sweet,  49  How.  171. 

The  statute  authorizes  the  justice  to  issue  an  order  of  arrest  in  an 
action  to  recover  damages  for  fraud  or  deceit.  But  this  does  not  give 
authority  to  issue  the  order  merely  because  the  plaintiff  may  claim  that 
he  has  been  defrauded  by  the  defendant.  The  remedy  is  given  only 
where  the  gist  of  the  action  is  the  fraud  committed,  and  where  with- 
out proof  of  the  fraud  alleged  the  plaintiff  must  fail  in  his  action. 
For  example,  if  by  means  of  false  and  fraudulent  representations,  the 
defendant  has  induced  the  plaintiff  to  part  with  his  property  on  credit, 
and  has  thereby  sustained  damage  to  the  extent  of  the  value  of  his 
goods,  the  plaintiff  may  rescind  the  contract,  and  without  waiting  for 
the  term  of  credit  to  expire,  bring  an  action,  based  solely  upon  the 
fraud,  to  recover  the  amount  of  damages  sustained,  and  in  such  action 
obtain  an  order  of  arrest.  The  appropriate  allegations  in  the  com- 
plaint in  such  action  would  be  the  representations  made  by  the  defend- 
ant ;  the  falsity  of  the  representations ;  that  the  defendant  knew  them 
to  be  false  at  the  time  that  they  were  made,  and  made  them  with  intent 
to  deceive  and  defraud  the  plaintiff ;  that  the  plaintiff  believed  the 
representations  to  be  true,  and  relying  upon  them  parted  with  his  goods 
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to  the  defendant ;  and  that  by  reason  of  these  wrongfnl  acts  the  plaint- 
iff sustained  damage  in  a  sum  specified. 

If,  however,  the  action  is  brought  upon  the  contract  which  the  plaint- 
iff was  induced  to  enter  into  by  reason  of  the  false  and  fraudulent  rep- 
resentations of  the  defendant,  as  for  example,  upon  a  promissory  note 
given  for  the  purchase-price  of  goods,  no  order  of  arrest  can  issue,  as 
such  actions  are  not  among  those  specified  in  the  section  giving  the 
remedy.  It  is  otherwise  in  courts  of  record.  In  those  courts  the 
plaintiff  may  have  an  order  of  arrest  in  an  action  upon  contract,  express 
or  iniplied,  where  the  defendant  has  been  guilty  of  fraud  in  contract- 
ing the  debt  or  incurring  the  liability.  See  Code  of  Civil  Pro.,  §§  549, 
550. 

The  fraud  for  which  a  defendant  is  liable  to  arrest  should  be  in  some 
sense  his  individual  or  personal  act.  It  has  been  held  that  a  member 
of  a  firm  is  liable  to  arrest  for  the  frauds  committed  by  other  members 
of  the  firm,  although  he  may  have  been  entirely  innocent  of  such 
frauds.  See  Matter  of  Jienson,  60  How.  314 ;  Bowma/n  v.  Gates,  11 
Reporter,  744;  Sherman  v.  Smith,  42  How.  198.  In  such  cases  the 
act  of  one  partner  is  the  act  of  all  so  far  as.it  is  in  pursuance  of  the 
business  of  the  firm.  But  the  courts  do  not  favor  a  construction  of  the 
statute  which  holds  one  person  liable  to  arrest  for  a  fraud  committed 
by  another,  where  he  in  no  way  participated  in  the  commission  of  the 
fraudulent  act,  and  has  not  ratified  or  adopted  it  with  knowledge  of  the 
fraud.  See  Hathaway  v.  Johnson,  55  N.  T.  93 ;  S.  C,  14  Am.  Rep. 
186 ;  Hanover  Goinpany  v.  Sheldon,  9  Abb.  240. 

It  has  been  held  that  an  infant  who  has  made  false  statements  as  to 
his  property  when  buying  goods  other  than  necessaries  cannot  be 
made  liable  to  arrest  by  basing  the  action  upon  the  fraud,  for  the  rea- 
son that,  on  account  of  the  defendant's  infancy,  he  could  not  have 
been  made  liable  upon  his  contract  if  all  his  statements  had  been  true, 
and  therefore  the  falsity  of  such  statement  could  not  cause  that  legal 
injury  to  the  plaintiff  which  is  necessary  to  make  fraud  actionable. 
Taylm'  v.  Van  Keuren,  54  How.  25.  Falsehood,  the  intent  to  deceive, 
and  damage  must  concur  to  entitle  the  plaintiff  to  a  right  to  arrest  the 
defendant  in  an  action  for  damages  for  fraud  and  deceit.  Chester  v. 
Comstoch,  40  N.  Y.  5Y5 ;  Marsh  v.  FalTcer,  id.  562. 

Under  the  provision  of  the  Code  authorizing  the  arrest  of  a  defend- 
ant in  an  action  to  recover  damages  for  misconduct  or  neglect  in  office 
or  in  a  professional  employment,  a  defendant  in  an  action  against  an 
officer  to  recover  damages  sustained  by  reason  of  his  neglect  to  per- 
form an  official  duty,  or  by  reason  of  his  misconduct  in  the  attempted 
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performance  of  sucla  duty,  may  be  arrested,  in  case  the  other  facts,  as 
to  residence,  etc.,  exist,  and  are  made  to  appear  by  affidavit. 

So  in  an  action  against  a  physician  or  surgeon  for  malpractice,  or 
against  an  attorney  for  negligence  or  willful  misconduct  in  the  manage- 
ment of  a  suit  an  order  of  arrest  may  issue.  So  the  order  may  be 
issued  in  an  action  to  recover  for  money  received,  or  to  recover  a 
chattel,  where  it  appears  that  the  money  was  received  or  the  chattel 
was  embezzled  or  fraudulently  misapplied  by  a  public  officer,  or  by  an 
attorney,  sohcitor  or  counselor,  or  by  an  officer  or  agent  of  a  corpora- 
tion or  banking  association  in  the  course  of  his  employment.  If 
money  is  paid  into  court  for  a  party,  and  is  received  by  an  attor- 
ney for  such  party  and  not  paid  over  to  his  client,  an  order  of  arrest 
may  be  issued  in  an  action  brought  by  the  client  to  recover  from  the 
attorney  the  amount  so  received.  Gross  v.  Graves,  19  Abb.  95  ;  S. 
C,  2  Eob.  YOT.  So  where  an  attorney  refuses  to  return  to  his  client 
on  demand  a  sum  of  money  placed  in  his  hands  by  the  client  for  a  pur- 
pose still  unaccomplished,  the  attorney  may  be  arrested  in  an  action 
to  recover  the  money  ;  Schadle  v.  Chase,  16  How.  413  ;  and  generally 
an  attorney,  solicitor  or  counselor  may  be  arrested  in  an  action  to 
recover  for  money  received,  or  to  recover  a  chattel  where  it  appears 
that  the  money  was  received  or  that  the  chattel  was  embezzled  or 
fraudulently  misapplied  by  the  attorney,  solicitor  or  counselor  in  the 
course  of  his  employment.     Yol.  1,  p.  10,  §  2895,  subd.  3. 

An  order  of  arrest  may  be  issued  in  an  action  to  recover  for  money 
received  or  to  recover  a  chattel  where  it  appears  that  the  money  was 
received  or  that  the  chattel  was  embezzled  or  fraudulently  misapplied 
by  a  factor,  agent,  broker  or  other  person  in  a  fiduciary  capacity.  lb. 
The  term  "fiduciary,"  as  used  in  the  statute,  has  a  legal  meaning. 
It  involves  the  idea  of  trust  and  confidence  in  the  integrity  and  fidelity 
of  the  agent  or  other  person  trusted,  rather  than  in  his  credit  and 
ability.  It  contemplates  good  faith  rather  than  legal  obligation  as  the 
basis  of  the  transaction.  8toll  v.  King,  8  How.  298.  See  Ohregon  v. 
DeMier,  52  id.  356. 

And  in  all  cases  upon  the  question  of  the  right  to  arrest  an  agent  or 
factor  at  the  suit  of  the  principal,  the  inquiry  is  whether  the  fiduciary 
relation,  that  is,  that  of  personal  trust,  exists.  Merrill  v.  Thomas,  1 
Daly,  393,  396.  If  this  is  wanting  there  can  be  no  abuse  of  confidence 
or  breach  of  trust,  and  consequently  no  right  to  arrest.  Fuentes  v. 
MoAjorga,  7  Daly,  103. 

A  conversion  of  money  by  an  agent,  and  its  receipt  in  a  fiduciary 
capacity  are  necessarily  entirely  different  and  inconsistent.     The  latter 
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renders  the  liability  to  pay  such  money  a  mere  debt,  while  the  former 
constitutes  a  tort.  McBumey  v.  Martin,  6  Rob.  502.  If  moneys  are 
deposited  with  the  defendant,  as  the  banker  of  the  plaintiff  from  time 
to  time  during  a  period  of  several  years,  in  the  ordinary  course  of 
banking  business,  subject  to  checks  at  sight,  and  it  is  neither  intended 
or  supposed  that  the  funds  deposited  were  to  be  held  in  trust  for  the 
plaintiff,  but  were  to  be  used  by  the  defendant,  as  is  the  custom  with 
bankers,  in  the  ordinary  course  of  his  business,  the  money  so  deposited 
becomes  the  property  of  the  defendant,  and  the  relation  of  debtor  and 
creditor,  and  not  of  trustee  and  cestui  que  trust,  is  created  by  the 
transaction.  The  credit  is  given  to  the  pecuniary  responsibility  of  the 
banker,  and  not  to  his  personal  integrity,  and  the  money  deposited  is 
not  received  by  the  defendant  in  a  fiduciary  capacity.  Buchwnan 
Fa/rm  Oil  Go.  v.  Woodman,  1  Hun,  639  ;  S.  C,  4  N.  Y.-  Sup.  Ct. 
(T.  &  C.)  193.  "Where  the  effect  of  the  agreement  between  the  prin- 
cipal and  his  agent  is  that  the  latter  may  use  the  money  of  the  princi- 
pal as  his  own,  and  pay  the  same  amount  to  the  principal  on  demand, 
and  not  that  the  agent  shall  return  the  identical  money  or  its  traceable 
proceeds  to  the  principal,  there  is  no  fiduciary  relation  between  the 
parties.  Bobbins  v.  Falconer,  11  Jones  &  Sp.  363.  To  render  a 
person  liable  to  arrest  upon  the  ground  that  he  has  appropriated  to  his 
own  use  money  received  in  a  fiduciary  capacity,  the  identical  money 
received  must  be  the  property  of  the  creditor.  Morange  v.  Waldron, 
6  Hun,  529 ;  Wallace  v.  Gastle,  14  id.  106 ;  Liddell  v.  Paton,  7 
id.  196.  But  where  an  agent  is  employed  to  collect  money  he  acts 
under  a  special  trust ;  the  money  he  receives  is  not  his  own ;  and  he 
receives  and  holds  it  in  a  fiduciary  capacity.  Stoll  v.  Kvng,  8  How. 
298.  If  the  agent  appropriates  such  moneys  to  his  own  nse  he  is 
liable  to  arrest.  lb.  So  if  a  commission  merchant  sells  the  property 
of  another  in  his  own  name,  and  receives  the  proceeds  of  the  sale,  he 
receives  the  money  in  a  fiduciary  capacity,  and  under  an  imphed  trust 
that  he  will  hold  for  and  pay  over  to  his  principal  the  excess  of  such 
proceeds  beyond  what  may  be  required  to  discharge  his  lien  as  a 
factor ;  and  if,  in  violation  of  his  duty  to  his  principal,  he  mingles 
the  proceeds  of  the  sale  with  his  own  funds,  and  fails  to  pay  over  such 
proceeds  on  demand,  he  is  liable  to  arrest.  Duguid  v.  Edwards,  50 
Barb.  288.  The  fact  that  he  was  acting  under  a  del  credere  commis- 
sion does  not  necessarily  destroy  the  fiduciary  relation  ;  and  if  he  in 
fact  receives  the  proceeds  of  the  sale,  the  money  so  received  belongs  to 
the  principal  and  not  to  the  factor,  and  he  wiU  be  liable  to  arrest  for 
its  conversion.  Wallace  v.  Castle,  14  Hun,  106 ;  Ostell  v.  Brough,  24 
19 
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How.  274.  See  German  Bank  v.  Edwards,  53  K  Y.  541,  544.  An 
agent  must  be  deemed  to  have  received  the  moneys  of  his  principal  in 
a  fiduciary  capacity,  when  it  appears  that  he  had  no  authority  .to  dis- 
burse them  on  account  of  his  principal,  but  was  bound  to  pay  them 
over  on  request.  Bepublic  of  Mexico  v.  DeArangoiz,  5  Duer,  634 ; 
S.  C,  11  How.  576.  If  a  broker,  by  false  representations,  induces  the 
owner  of  goods  to  ship  them  to  the  several  purchasers  to  whom  he 
had  sold  them,  and  to  forward  the  invoices  and  bills  of  lading  to 
him,  at  the  same  time  undertaking  to  collect  the  proceeds  of  the  sale 
from  the  purchasers,  and  pay  them  over  to  the  owner  of  the  goods, 
he  will  occupy  the  position  of  a  factor  and  not  that  of  a  broker,  and 
if  he  collects  such  proceeds  and  misapplies  them  he  will  be  liable  to 
arrest  in  an  action  for  moneys  received  in  a  fiduciary  capacity.  Stand- 
ard Sugar  Befinery  v.  DoA/ton,  70  N.  Y.  486. 

If  a  person  consigns  goods  to  another  for  sale,  and  he  turns  them 
over  to  a  firm  of  which  he  is  a  member,  and  the  firm  sells  the  goods 
with  full  knowledge  of  all  the  facts,  the  partners  of  the  original  con- 
signee will  not  be  liable  to  arrest  as  having  received  money  in  a  fidu- 
ciary capacity,  as  there  is  no  relation  of  personal  trust  or  confidence  be 
tween  them  and  the  consignor.     Fuentes  v.  Mayorga,  7  Daly,  103. 

If  a  |ierson,  having  in  his  hands  property  consigned  to  him  for  sale, 
accepts  a  draft  drawn  on  him  by  the  consignor  in  favor  of  a  third 
party  on  account  of  the  property  consigned,  and  afterward  sells  the 
property  and  neglects  to  pay  the  draft,  he  may  be  arrested  in  an  action> 
to  recover  the  proceeds  of  the  sale,  as  he  does  not  cease  to  be  a  factor 
or  agent  of  the  plaintifE  by  the  mere  acceptance  of  the  draft.  Kelly 
V.  Scripture,  9  Hun,  283.  But  if  the  consignor  receives  from  his 
agent  the  notes  of  third  persons  as  security  for  the  payment  of  the 
proceeds  of  the  sale  of  the  goods  consigned,  and  has  collected  some  of 
them,  and  retained  the  others  without  any  offer  to  return  them,  the  right 
of  arrest  will  be  barred.  Trunninger  v.  Busch,  7  Daly,  124.  If,  however, 
the  creditor  had  accepted  the  promissory  note  of  his  debtor  for  moneys 
received  in  a  fiduciary  capacity,  this  would  be  no  bar  to  the  right  to 
arrest  the  debtor  in  an  action  brought  upon  the  original  indebtedness 
after  the  dishonor  of  the  note,  where  the  plaintiff  was  ready  and  able 
to  return  it.  Shipman  v.  Shafer,  14  Abb.  449.  And  see  Dubois  v. 
Thompson,  1  Daly,  309  ;  S.  C,  25  How.  417. 

§  3.  Joinder  of  several  causes  of  action.  The  Code  authorizes  an 
order  of  arrest  where  the  action  is  brought  by  or  against  a  party  speci- 
fied in  section  2894,  and  prohibits  the  issuing  of  the  order  except 
where  the  action  is  brought  for  one  or  more  of  the  causes  specified  in 
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section  2895  of  that  act.  Yol.  1,  p.  10.  The  Code  also  specifies  the 
causes  of  action  which  may  be  united  in  the  same  complaint,'  and  de- 
clares that  where  a  cause  of  action  for  which  a  defendant  might  be  ar- 
rested is  united  with  a  cause  of  action  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be  issued  upon 
the  judgment.  Vol.  1,  §  2937.  The  effect,  therefore,  of  an  improper 
joinder  of  a  cause  of  action  for  which  the  defendant  may  be  arrested 
with  a  cause  of  action  for  which  an  arrest  is  not  authorized  is  to  de- 
prive the  plaintiff  of  aU  right  to  an  execution  against  the  person  of  the 
■defendant  in  that  action  and  place  him  in  the  same  position  in  respect 
to  the  enforcement  of  the  judgment  as  if  he  had  waived  the  tort  and 
sued  upon  an  implied  contract.  The  misjoinder  of  causes  of  action 
would  also  appear  the  moment  the  complaint  was  filed,  and  could  then 
be  made  the  subject  of  objection  by  the  defendant,  and  prompt  relief 
obtained.  Where  a  plaintiff  unites  in  his  complaint  two  causes  of  ac- 
tion, one  of  which  would  authorize  the  arrest  of  the  defendant  while 
the  other  would  not,  he  waives  his  right  to  an  order  of  arrest  as  to 
both,  and  if  the  order  has  been  granted,  it  must  be  vacated  upon  appli- 
cation to  the  justice.  Madge  v.  Ping,  71  N.  Y.  608  ;  Smith  v.  Knapp, 
30  id.  581;  MoOovernY.  Payne,  32  Barb.  83;  Bowen  v.  True,  53 
]Sr.  y.  640 ;  Eh)  v.  Steigler,  9  Abb.  (N.  S.)  35 ;  Lamlert  v.  Snow,  17 
How.  617 ;  S.  C,  9  Abb.  91 ;  2  Hilt.  501  ;  Toffey  v.  Williams,  5  N. 
T.  Sup.  Ct.  (T,  &  C.)  294 ;  S.  C,  3  Hun,  211.  And  see  Mining 
Co.  V.  Paht,  9  id.  208 ;  Mason  v.  Lambert,  3  Daly,  250 ;  Wilson 
V.  Harvey,  52  How.  126.  If  the  misjoinder  appeared  upon  the  face 
of  the  affidavit  upon  which  the  application  for  the  order  is  based,  it 
would  of  course  be  the  duty  of  the  justice  to  refuse  to  issue  the  order. 
§  4.  Application  for  tlie  order.  The  application  to  the  justice  for 
an  order  of  arrest  must  be  made  at  the  time  the  summons  is  issued,  or 
at  least  before  the  summons  is  placed  in  the  hands  of  the  constable 
for  service.  The  application  must  be  based  upon  an  affidavit,  setting 
forth  facts,  by  which  it  must  be  made  to  appear  to  the  justice  that  a 
sufficient  cause  of  action  exists  against  the  defendant ;  that  the  cause 
of  action  is  one  for  which  an  order  of  arrest  is  authorized  by  section 
3895  of  the  Code  ;  and  that  either  the  defendant  is  a  non-resident  of 
the  county  or  is  about  to  depart  from  the  county  with  intent  not  to  re- 
turn thereto ;  or  that  the  plaintiff  is  a  non-resident,  or  if  there  are  two 
or  more  plaintiffs,  that  all  of  them  are  non-residents  of  the  county. 
Yol.  1,  p.  11,  §  2896.  This  affidavit  may  be  made  by  the  plaintiff,  or 
by  any  other  person.  lb.  The  plaintiff  must  also  be  prepared  to  fur- 
nish an  undertaking  to  the  amount  of  at  least  $100,  to  the  effect  that  if 
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the  defendant  recovers  jiidgment,  the  plaintiff  will  pay  all  costs  which 
may  be  awarded  to  the  defendant,  and  all  damages  which  he  may  sus- 
tain by  reason  of  the  arrest,  not  exceeding  the  suni  specified  in  the 
undertaking.  lb. 

The  application  for  the  order  is  informal,  and  of  course  ex  parte. 

§  5.  Form  and  contents  of  the  ailidaTit.  The  essential  facts  that 
must  in  some  manner  be  set  forth  in  every  affidavit  upon  which  an  ap- 
plication for  an  order  of  arrest  is  based  are :  First,  The  non-residence  of 
the  plaintiff,  or  of  the  defendant,  or  the  intent  of  the  defendant  to  depart 
permanently  from  the  county ;  and  secondly,  the  existence  of  a  cause 
of  action  against  the  defendant  for  one  of  the  causes  specified  in  sec- 
tion 2895  of  the  Code  of  Civil  Procedure.  Vol.  1,  p.  11,  §  2896.  The 
next  thing  to  consider  is  how  shall  these  facts  be  stated. 

In  a  preceding  chapter  the  subject  of  affidavits  has  been  discussed  at 
considerable  length,  and  what  is  there  stated  in  respect  to  the  title, 
venue,  signature  and  jurat  of  an  affidavit,  and  the  general  mode 
of  stating  facts  therein,  including  the  residence  of  the  deponent,  is  ap- 
plicable to  an  affidavit  used  on  an  application  for  an  order  of  arrest. 
See  ante,  111-118. 

The  affidavit  may  be  made  by  the  plaintiff,  or  by  any  other  person 
possessing  sufficient  knowledge  of  the  material  facts.  Yol.  1,  p.  11, 
§  2896.  As  the  statute  does  not  specify  the  officer  before  whom  the 
affidavit  is  to  be  taken,  it  may  be  sworn  to  before  any  officer  author- 
ized to  take  affidavits.     See  ante,  116. 

The  fact  that  the  plaintiff  is  a  non-resident  of  the  county  in  which 
the  action  is  to  be  brought  should  be  directly  and  positively  alleged  in 
the  body  of  the  affidavit,  if  the  non-residence  of  the  plaintiff  is  one  of 
the  grounds  of  the  application.  The  same  rule  applies  to  a  statement 
of  the  non-residence  of  the  defendant,  when  that  is  one  of  the  grounds 
of  application.  The  fact  of  residence  must  be  within  the  personal 
knowledge  of  the  plaintiff  or  of  witnesses  whose  affidavit  he  could  pro- 
cure, and,  therefore,  should  not  be  stated  upon  information  and  belief. 
But  when  the  application  for  the  order  is  based  in  part  upon  the  fact 
that  the  defendant  is  about  to  depart  from  the  bounty  with  intent  not 
to  return  thereto,  these  facts  must  necessarily  be  stated  upon  informa- 
tion and  belief,  as  they  cannot,  from  the  nature  of  things,  be  within 
the  personal  knowledge  of  the  plaintiff  or  his  witnesses.  How  that  in- 
tent shall  be  stated  in  the  affidavit  has  been  sufficiently  noticed.  See 
ante,  115. 

It  may  be  laid  down  as  a  general  rule  that  when  any  essential  fact 
upon  which  the  right  to  an  order  of  arrest  depends  is  not  within  the 
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actual  knowledge  of  the  plaintiff  or  his  witnesses,  this  fact  may  be 
stated  upon  information  and  belief,  provided  the  plaintifE  also  sets  forth 
that  information,  states  the  source  from  which  it  was  obtained,  and 
gives  a  satisfactory  reason  why  a  positive  statement  of  facts  could  not 
be  procured,  but  not  otherwise.  See  Whitlock  v.  Hoth,  5  How.  143  ; 
S.  C,  10  Barb.  78  ;  City  Bank  v.  Lumley,  28  How.  397 ;  Cromdall  v. 
Brywn,  15  id.  48  ;  S.  C,  5  Abb.  162  ;  De  Weerth  v.  Feldner,  16  Abb. 
295  ;  Dreyfus  v.  Otis,  64  How.  405  ;  ante,  114. 

If  the  plaintiff  swears  merely  to  his  belief  that  the  defendant  is 
about  to  depart  from  the  county  with  intent  not  to  return  thereto, 
without  disclosing  any  grounds  for  that  belief,  the  affidavit  will  be  in- 
sufficient to  authorize  the  justice  to  issue  the  order,  although  every 
other  fact  necessary  to  authorize  the  issuing  of  the  order  is  fully  and 
positively  alleged.  See  Dewey  v.  Greene,  ,4  Denio,  93,  95  ;  Tollman 
V.  Bigelow,  10  Wend.  420.  But  on  the  other  hand,  if  the  plaintiff 
swears  to  his  belief  that  the  defendant  is  about  to  depart  from  the 
county  with  intent  not  to  return,  and  also  directly  and  positively 
alleges  facts  and  circumstances  tending  to  show  such  an  intention  on 
the  part  of  the  defendant,  and  these  facts  and  circumstances  are  of  such 
a  nature  that  they  satisfy  the  mind  of  the  justice  of  the  existence  of 
such  an  intent,  the  order  may  properly  issue.  See  Johnson  v.  Moss, 
20  Wend  145 ;  Fulton  v.  Heaton,  1  Barb.  552.  The  order  issues  in 
such  case  not  because  the  plaintiff  believes  that  the  defendant  is  about 
to  depart  from  the  county  with  intent  not  to  return  to  it,  "but  because 
the  justice  is  led  to  believe  that  such  is  the  defendant's  purpose  and 
intent  by  the  facts  and  circumstances  set  forth  in  the  affidavit.  If  the 
justice  arrives  at  a  different  conclusion  upon  the  facts  stated,  or  if  the 
facts  and  circumstances  unexplained  fail  to  satisfy  his  mind  that  such 
is  the  purpose  and  intent  of  the  defendant,  and  the  right  to  the  order 
depends  upon  that  intent,  then  no  order  should  be  issued. 

Declarations  of  the  defendant  as  to  his  intention  to  depart  from  the 
county  may  properly  be  stated  in  the  affidavit  of  the  person  to  whom 
the  declarations  were  made  as  evidence  of  such  intent  upon  the  prin- 
ciple that  the  admissions  of  a  party  are  evidence  against  him. 
And  it  seems  that  where  the  defendant  has  made  declarations  from 
which  a  particular  intent  may  be  inferred,  and  has  also  made  explanatory 
statements  tending  to  do  away  with  the  effect  of  the  declarations  from 
which  the  inference  is  drawn,  the  justice  may  reject  the  explanatory 
statements  if  he  believes  them  to  be  untrue,  and  issue  an  order  of  arrest. 
See  Wheaton  v.  Fay,  62  JS".  Y.  275. 

The  plaintiff  in  his  affidavit  must  state  the  facts  which  wiU  justify 
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the  issuing  of  the  order,  and  not  his  mere  conclusions.  Dreyfus  v. 
Otis,  54  How.  405  ;  Vanderpool  v.  Kissam,  5  Sandf.  Y15.  The 
statute  requires  that  it  shall  appear  to  the  justice  by  the  affidavit  of 
the  plaintiff  or  another  person  that  a  sufficient  cause  of  action  exists 
against  the  defendant,  and  that  the  case  is  within  the  provisions  of 
sections  2894  and  2895  of  the  Code.  This  can  only  appear  by  a  state- 
ment of  the  plaintiffs  cause  of  action  in  the  affidavit.  It  will  not  be 
sufficient  to  state  that  the  defendant  is  a  non-resident  of  the  county, 
and  that  the  plaintiff  has,  as  he  verily  believes,  a  good  cause  of  action 
against  him  to  recover  for  wrongful  and  fraudulent  representations  in 
the  exchange  of  horses  by  which  the  plaintiff  was  damaged  to  a  large 
amount,  without  stating  facts  and  circumstances  from  which  the  justice 
can  determine  whether  or  not  there  is  a  sufficient  cause  of  action 
for  fraud  or  deceit.  Wells  v.  Sisson,  14  Hun,  267.  Nor  will  it  be 
sufficient  for  the  party  making  the  affidavit  to  state  that  his  case  is  one 
of  those  mentioned  in  section  2895  of  the  Code  of  Civil  Procedure. 
It  must  appear  from  the  f adts  stated  that  it  is  such  a  case.  Pvadar  v. 
BlacTi,  4t  How.  95. 

In  alleging  the  existence  of  a  cause  of  action  against  the  defendant, 
the  plaintiff  should  set  forth  the  facts  upon  which  he  relies  substantially 
in  the  same  manner  that  he  would  allege  his  cause  of  action  in  a  care- 
fully framed  complaint.  It  is  the  facts  and  not  the  evidence  of  these 
facts  which  should  be  stated  in  this  portion  of  the  affidavit ;  and  as  the 
Code  does  not  contemplate  that  the  merits  of  the  action  are  to  be  de 
termined  upon  an  application  for  a  provisional  remedy,  it  will  be 
sufficient  if  the  facts  stated  show  a  ■prima  feme  case. 

It  is  not  necessary  that  all  of  the  essential  facts  should  be  stated  in 
one  affidavit.  It  may  be  necessary  to  establish  the  existence  of  a 
sufficient  cause  of  action  by  the  affidavit  of  the  plaintiff,  and  the  fact 
that  the  defendant  is  about  to  depart  from  the  county  with  intent  not 
to  return  by  the  affidavit  of  a  third  party  who  has  heard  the  defendant 
make  declarations  to  that  effect.  But  the  justice  has  no  right  to  dis- 
pense with  an  affidavit  by  some  person,  to  establish  the  existence  of 
any  material  fact,  even  though  he  is  satisfied  of  the  fact  by  other  means 
of  evidence,  or  has  personal  knowledge  of  it.  See  Money  v.  ToMaSy 
12  Johns.  422 
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Affidavit  for  am,  order  of  arrest. 
JUSTICE'S  COUET. 


John  Dye 

agst. 

Daniel  Shea. 


-  Before  James  M.  Kectnedt,  Justice. 


Fulton  County,  ss.  : 

John  Dye,  being  duly  sworn,  says,  that  he  resides  in  the  town  of 
Johnstown  in  said  county,  and  that  Daniel  Shea,  above  named,  does 
not  reside  in  said  county,  but  is  a  resident  of  the  town  of  Mohawk  in 
the  county  of  Montgomery. 

And  deponent  further  says,  that  he  has  a  good  cause  of  action  against 
the  said  Daniel  Shea  for  the  recovery  of  the  damages  he  has  sustained 
by  reason  of  the  wrongful  taking  and  conversion  by  said  Shea,  as  herein- 
after stated,  of  certain  personal  property  of  deponent,  of  the  value  of 
$150  ;  and  that  said  cause  of  action  is  based  upon  the  following  facts  ; 
namely,  that  on  and  before  the  15th  day  of  February,  1882,  deponent 
was  the  owner  and  in  possession  of  fifteen  dozen  of  gloves,  which  were 
worth  $10  per  dozen ;  that  on  said  15th  day  of  February,  the  said 
Daniel  Shea,  without  deponent's  knowledge  or  consent,  wrongfully 
took  said  gloves  from  deponent's  shop  in  the  village  of  Johnstown 
in  said  county,  and  sold  them  to  one  Aaron  Eosenbergh,  falsely 
claiming  to  be  the  agent  of  deponent,  and  authorized  to  make  such 
sale ;  and  that,  by  reason  of  said  wrongful  acts  deponent  has  sustained 
damage  to  the  amount  of  $160. 

Subscribed  and  sworn  to  before  \  JOHN  DTE. 

me,  this  16th  day  February,  1882.  j 

James  M.  Keiotedt,  Justice  of  the  Peace. 

The  affidavit  should  be  filed  by  the  justice  and  retained  with  the 
other  papers  in  the  case. 

§  6.  Undertaking  required  on  the  application.  If  the  justice  is 
satisfied,  from  the  affidavit  or  affidavits  produced  on  the  part  of  the 
plaintiff,  that  a  proper  case  exists  for  the  arrest  of  the  defendant,  he 
should  require  a  written  undertaking  to  the  defendant  on  the  part  of 
the  plaintiff,  with  one  or  more  sureties,  approved  by  the  justice,  to  the 
effect  that,  if  the  defendant  recovers  judgment,  the  plaintiff  will  pay 
all  costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum 
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specified  in  the  undertaking,  which  must  be  at  least  $100.  Vol.  1,  p. 
11,  §  2896.     This  must  be  required  before  the  order  is  granted.  lb. 

The  sum  to  be  specified  in  the  undertaking  as  the  limit  of  the  lia- 
bility of  the  parties  executing  it  is  left  to  be  fixed  by  the  justice  in 
each  case,  except  that  the  amount  specified  cannot  be  less  than  $100. 
lb.  But  the  discretion  of  the  justice  ought  not  to  be  arbitrarily  exer- 
cised and  an  amount  fixed  so  excessively  large  as  to  be  in  effect  a  denial 
of  the  order.  The  object  of  the  undertaking  is  to  discourage  a  ma- 
licious abuse  of  the  process  by  an  irresponsible  plaintiff,  and  at  the 
same  time  provide  a  means  of  compensating  a  defendant  for  the  dam- 
ages he  may  sustain  by  reason  of  an  arrest  in  an  unfdunded  action.  It 
is  only  in  case  the  defendant  recovers  judgment  that  any  liability  can 
be  created  under  the  undertaking ;  and  in  case  the  order  of  arrest  was 
improperly  granted  and  the  defendant  is  discharged  from  arrest  upon 
the  groimd  that  the  case  was  not  one  justifying  the  issuing  of  the  order, 
or  for  any  other  reason,  the  defendant  cannot  maintain  an  action  upon 
the  xmdertdkvng  to  recover  any  damages  he  may  have  sustained  by 
reason  of  the  arrest,  unless  he  recovers  a  judgment  in  the  action  in 
which  the  order  issued.  This  necessarily  follows  from  the  language 
of  the  undertaking,  which  vsdll  furnish  the  measure  of  liability  of  the 
parties  under  it. 

As  the  statute  requiring  the  undertaking  does  not  in  terms  require 
that  the  plaintiff  shall  execute  it,  it  will  be  valid  vtdthout  his  joining 
with  the  sureties  in  its  execution,  if  it  is  in  other  respects  sufficient. 
Yol.  1,  p.  124,  §  811.  So  as  the  statute  does  not  expressly  require  two 
or  more  sureties,  an  undertaking  executed  by  a  single  surety  only  will 
be  sufficient.  lb.  These  matters  are  left  to  the  discretion  of  the  justice 
to  whom  the  application  is  made.  In  exercising  this  discretion  he 
should  look  to  the  security  of  the  defendant,  rather  than  to  the  con- 
venience of  the  plaintiff. 

If  the  undertaking  is  executed  by  two  or  more  persons,  it  must  be 
joint  and  several  in  form  ;  and  it  must  be  accompanied  with  the  affi- 
davit of  each  surety  to  the  effect  that  he  is  a  householder  or  freeholder 
within  the  State  and  is  worth  twice  the  sum  specified  in  the  undertak- 
ing over  all  the  debts  and  liabilities  which  he  owes  or  has  incurred,  and 
exclusive  of  property  exempt  by  law  from  levy  and  sale  under  an  exe- 
cution. Yol.  1,  p.  124,  §  812.  This  affidavit  must  be  "  subjoined  "  to 
the  undertaking,  lb.,  and  is  technically  called  the  "  justification  "  of 
the  undertaking,  although  the  word  more  properly  applies  to  the  act  of 
taking  the  oath,  than  to  the  affidavit  itself.  The  plaintiff  need  not 
join  in  the  justification,  although  he  is  a  party  to  the  undertaking. 
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The  undertaking  must  be  acknowledged  or  proved,  and  certified  in  the 
same  manner  that  would  be  necessary  if  the  instrument  was  a  deed 
which  was  to  be  recorded.  Id.,  §  810.  It  must  be  approved  by  the  jus- 
tice, and  his  approval  must  be  indorsed  upon  the  undertaking.  Id.,  §  812. 
The  undertaking  should  then  be  filed  with  the  justice.  Vol.  1,  p.  125, 
§  816  ;  id.,  p.  83,  §  3134. 

The  following  form  of  undertaking  is  in  common  use  and  may  be 
varied  as  to  the  names  of  the  parties,  date,  amount,  etc.,  to  conform  to 
the  necessities  of  the  case. 

Plaintiff^ s  undeTtakvng  on  a/rrest. 
JUSTICE'S  COURT. 


John  Dye 

agst. 

Daniel  Shea. 


-  Before  James  M.  Kenkedt,  Justice. 


The  above-named  plaintiflf  having  applied  to  said  justice  for  a  sum- 
mons herein,  and  having  also  applied  to  said  justice  to  grant,  at  the 
time  when  the  summons  is  issued,  an  order  for  the  arrest  of  the  de- 
fendant, and  it  appearing  to  the  said  justice  by  the  aflSdavit  of  John 
Dye,  the  above-  named  plaintifE,  that  a  suflBcient  cause  of  action  exists 
against  the  defendant,  and  that  the  case  is  within  the  provisions  of 
sections  2894  and  2895  of  the  Code  of  Civil  Procedure,  and  he  being 
about  to  grant  the  order  of  arrest  applied  for  : 

Now,  therefore,  we,  John  Dye,  plaintiff,  and  John  Doe  and  Richard 
Roe,  sureties,  do  hereby  jointly  and  severally  undertake  to  the  defendant 
that  if  the  defendant  recovers  judgment,  the  plaintiff  will  pay  all  costs 
which  may  be  awarded  to  the  defendant  and  all  damages  which  he  may 
sustain  by  reason  of  the  arrest,  not  exceeding  $100. 

Dated  the  IQth  day  of  February,  1882. 

JOHN  DTE, 
JOHN  DOE, 
RICHARD  ROE. 
State  of  New  Toek,  )       , 

County  of  Fulton,  j     ' ' 

On  this  16th  day  of  February,  1882,  before  me,  the  subscriber,  per- 
sonally appeared  John  Dye,  John  Doe  and  Richard  Roe,  to  me  known 
to  be  the  same  persons  described  in  and  who  executed  the  above  un- 
dertaking, and  severally  acknowledged  that  they  executed  the  same. 
JAMES  M.  KENNEDY,  Justice  of  the  Peace. 
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State  of  New  Yokk,  )       , 
County  of  Fulton,  ) 

John  Doe  and  Richard  Roe,  being  severally  sworn,  each  for  himself 
says,  said  John  Doe  that  he  is  a  freeholder  of  the  county  of  Fulton  in  this 
State,  and  that  he  is  worth  the  sum  of  $200  over  and  above  all  debts 
and  liabilities  which  he  owes  or  has  incurred,  exclusive  of  'property 
exempt  by  law  from  levy  and  sale  under  an  execution ;  and  the  said 
Richard  Roe,  for  himself,  says  that  he  is  a  freeholder  of  the  county  of 
Fulton  iu  this  State,  and  that  he  is  worth  the  sum  of  $200  over  and 
above  all  debts  and  liabilities  which  he  owes  or  has  incurred,  exclusive 
of  property  exempt  by  law  from  levy  and  sale  under  an  execution. 

JOHN  DOE. 
RICHARD  ROE. 
Severally  subscribed  and  sworn  to,  before  me, ) 
this  16th  day  of  February,  1882.  I 

James  M.  Kennedy,  Justice  of  the  Peace. 

I  certify  that  I  find  the  sureties  in  the  foregoing  undertaking  suffi- 
cient, and  do  approve  of  the  same. 

JAMES  M.  KENNEDY,  Justice  of  the  Peace 

Where  the  application  is  made  to  a  District  Court  of  the  city  of  New 
York,  and  the  undertaking  given  to  procure  the  order  is  executed  by 
the  plaintiff  withoiit  any  surety,  the  plaintiff  must  state  in  his  affidavit 
of  justification,  in  addition  to  the  other  matters  required  by  law,  that 
he  is  a  resident  of,  and  a  householder  within,  the  city  of  New  York, 
specifying  the  street  and  number,  or  other  sufficient  identification  of 
the  building  where  he  resides.  Vol.  1,  p.  93,  §  3219.  See  Laws  of 
1882,  chap.  410  (Yol.  2,  p.  340),  §  1305. 

§  7.  The  order  of  arrest.  The  plaintiff  having  made  application 
for  the  order  upon  an  affidavit  or  affidavits  showing  a  proper  case  for  the 
arrest  of  the  defendant,  and  having  furnished  a  written  undertaking 
complying  with  the  requirements  of  the  statute  and  the  directions  of 
the  justice  as  to  sureties  and  amount,  the  order  issues  as  a  matter  of 
right. 

The  order  must  be  subscribed  by  the  justice,  and  be  indorsed  upon  or 
attached  to  the  summons.  It  must  briefly  recite  the  ground  of  arrest, 
and  must  direct  the  constable  who  serves  the  summons  to  arrest  the  de- 
fendant, to  bring  him  forthwith  before  the  justice,  and  to  notify  the 
plaintiff  of  the  arrest  if  he  can  do  so  with  reasonable  diligence.  Yol. 
1,  p.  11,  §  2897. 

The  general  provisions  of  the  Code  as  to  the  form  and  contents  of  a 
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mandate  issued  by  a  justice  of  the  peace  apply  to  an  order  of  arrest. 
See  ante,  101-105. 

An  order  of  arrest  in  an  action  brought  in  the  justice's  court  of 
Albany,  or  the  justice's  court  of  Troy,  and  the  manner  of  applying  for, 
granting  and  executing  such  order,  are  governed  by  statutes  specially 
applicable  to  those  courts.     Yol.  1,  p.  90,  §  3211. 

An  order  of  arrest  issued  out  of  a  District  Court  of  the  city  of  New 
York  must  direct  that  the  summons  accompanying  it  be  made  return- 
able immediately  upon  the  arrest  of  the  defendant,  and  must  specify  a 
sum  in  which  the  defendant  may  be  let  to  bail.  The  mode  of  applying 
for  an  order  of  arrest  in  a  District  Court,  the  granting  and  execution 
of  the  order  and  the  proceedings  subsequent  to  the  order,  with  the  ex- 
ception of  letting  the  defendant  to  bail,  are  governed  by  the  statutes 
applying  to  and  regulating  applications  in  that  court  for  a  warrant  to 
arrest  a  defendant.  See  vol.  1,  p.  93,  §  3218.  See  Laws  of  1882, 
chap.  410,  §§  1307,  1308. 

The  order  of  arrest  issued  by  a  justice  of  the  peace  may  be  in  the 
following  form  : 

Order  of  arrest. 
JUSTICE'S  COURT. 


John  Dye 
Daniel  Shea. 


Before  James  M.  Kennedy,  Justice. 


Town  of  Johnstown, 
Fulton  County,       \ 

In  the  ncume  of  the  People  of  the  State  of  New  YorTc,  to  any  constahle 
of  said  cov/nify  who  serves  the  summons  herein,  greeting  : 
The  plaintiff  herein  having  applied  to  me  as  a  justice  of  the  peace  of 
said  county  for  a  summons  herein,  and  I  issuing  the  same,  and  at  the 
same  time  when  the  summons  is  issued  the  plaintiff  having  applied  to 
me,  as  such  justice  of  the  peace,  to  grant  an  order  for  the  arrest  of  the 
defendant,  and  it  appearing  to  me,  as  such  justice  of  the  peace,  by  the 
affidavit  of  John  Dye,  the  above-named  plaintiff,  that  a  sufficient  cause 
of  action  exists  against  the  defendant,  and  that  the  case  is  within  the 
provisions  of  sections  2894  and  2895  of  the  Code  of  Civil  Procedure, 
to- wit:  Th%t  the  defendant  is  not  a  resident  of  the  county  of 
Fulton ;  and  that  the  action  is  brought  to  recover  the  sum  of  $150 
as  damages  sustained  by  the  plaintiff  by  reason   of    the  wrongful 
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taking  and  conversion  by  the  defendant  of  personal  property 
of  tlie  plaintiff,  to- wit,  fifteen  dozen  gloves  valued  at  $10  per  dozen ; 
and  I,  before  granting  this  order  of  arrest,  having  required  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with  one  or 
more  sureties  approved  by  me  as  such  justice  of  the  peace,  to  the  effect 
required  by  law,  and  the  same  having  been  duly  given,  executed  and 
delivered,  and  it  appearing  to  me  that  there  is  ground  as  aforesaid  for 
the  arrest  of  the  defendant :  Now,  therefore,  you  the  said  constable 
who  serve  the  summons  herein  are  hereby  directed  to  arrest  the  defend- 
ant, to  bring  him  forthwith,  before  me,  the  said  justice  of  the  peace,  and 
to  notify  the  plaintiff  of  the  arrest  if  you  can  do  so  with  reasonable 
dilligence. 

Dated  at  the  towu  of  Johnstown  aforesaid  this  16th  day  of  Feb- 
ruary, 1882. 

JAMES  M.  KENNEDY,  JusUoe  of  the  Peace. 

§  8.  Execution  of  the  order  and  return  thereto.  The  constable 
to  whom  the  summons  and  order  of  arrest  is  delivered  must  serve  the 
summons  as  in  other  cases,  and  at  the  same  time  must  arrest  the  de- 
fendant. 

An  arrest  is  the  apprehension  of  a  person  by  virtue  of  a  lawful  au- 
thority to  answer  the  demand  against  him  in  a  civil  action.  No  manual 
touching  of  the  body  or  actual  force  is  necessary  to  constitute  an  arrest. 
It  is  sufficient  if  the  party  be  within  the  power  of  the  officer  and  sub- 
mits to  the  arrest.  And,  therefore,  if  a  constable  has  ajU  order  of  arrest, 
and  he  goes  to  the  defendant  and  informs  him  of  that  fact,  and  the  de- 
fendant voluntarily  accompanies  the  officer,  it  will  be  an  arrest.  See 
Gold  V.  Bissell,  1  "Wend.  210,  215. 

As  to  the  time  of  executing  the  order  the  statute  is  silent  except  so 
far  as  it  provides  that  the  order  shall  be  executed  at  the  time  of  serv- 
ing the  summons.  A  summons  cannot  be  lawfully  served  after  its 
return  day,  and  a  summons  accompanying  an  order  of  arrest  is  made 
returnable  immediately  upon  the  arrest  of  the  defendant  within  twelve 
days  after  the  day  when  it  was  issued.  Vol.  1,  p.  5,  §  2877.  The 
only  limitation,  therefore,  as  to  the  time  of  executing  the  order  is  that 
it  shall  be  executed  within  twelve  days  after  the  day  when  it  was  issued. 
The  arrest  should  be  made  at  the  earliest  day  possible ;  and  if  the  de- 
fendant is  absent  from  the  county  or  keeps  concealed  therein,  so  that  no 
arrest  can  be  made  before  the  return  day  of  the  summons  accompanying 
the  order,  the  constable  should  return  the  summons  with  a  statement 
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of  the  reason  wliy  it  was  not  served,  and  thereupon  a  new  summons 
may  issue  as  hereinbefore  explained.     See  ante,  138,  139. 

"When  the  name  of  the  defendant  is  not  known,  he  may  be  arrested 
although  a  fictitious  name  is  given  .to  him  in  the  order.  But,  in  this 
case,  the  constable  must  exercise  great  care,  for  if  he  arrests  any  other 
person  than  the  one  intended,  he  will  be  liable  to  an  action  for  a  false  im- 
prisonment. If  the  defendant  is  not  present,  the  constable  should  re- 
quire the  plaintiff  to  accompany  him  in  making  the  arrest,  or  to  send 
some  other  person  to  point  out  the  individual  whom  he  wishes  to  have 
arrested.  If  the  plaintiff  refuses  or  neglects  to  do  either,  the  consta- 
ble should  refuse  to  execute  the  process. 

The  manner  of  making  an  arrest  has  been  partially  explained,  and  so 
far  as  relates  to  what  may  constitute  an  arrest.  But  a  few  more  re- 
marks are  necessary,  since  there  may  be  cases  in  which  the  defendant 
will  not  peaceably  accompany  the  officer.  The  first  duty  of  an  officer 
is,  to  notify  the  defendant  that  he  has  an  order  for  his  arrest.  The  of- 
ficer may  at  the  same  time  lay  his  hand  gently  upon  the  shoulder  or 
the  person  of  the  defendant,  although  this  is  not  necessary  if  the  de- 
fendant submits  to  the  arrest  and  accompanies  the  officer.  If  the  de- 
fendant should  attempt  to  evade  an  arrest  by  running  away,  or  by  at- 
tempting to  secrete  himself,  it  is  the  duty  of  the  constable  to  pursue 
him  and  take  him  into  actual  custody ;  and  if  it  is  necessary,  the  offi- 
cer may  use  such  force  as  may  be  necessary  to  accomplish  the  arrest. 
And  in  all  cases  of  resistance  to  the  officer  in  executing  the  order,  it 
is  his  duty  to  meet  and  overcome  such  resistance.  And  if  third  per- 
sons aid  the  defendant,  they  should  be  arrested  and  carried  before  a 
justice  or  other  proper  magistrate  to  be  held  to  bail  for  trial.  For  it 
is  an  indictable  offense  to  resist  an  officer  in  the  execution  of  the 
duties  of  his  office,  or  to  aid  another  person  in  doing  so.  The  consta- 
ble may,  in  case  of  apprehended  resistance,  by  a  proper  certificate  in 
writing,  transfer  his  duties  under  the  order  to  the  sheriff  of  the 
county.     See  vol.  1,  p.  88,  §  3158. 

It  was  held,  under  the  old  practice,  that  a  regular  officer  having  a  civil 
warrant  for  the  arrest  of  the  defendant,  and  acting  within  his  proper  dis- 
trict, was  not  bound  to  show  his  warrant  for  the  arrest,  even  upon  demand. 
Arnold  v.  Steefoes,  10  "Wend.  514.  But  that  either  before  or  at  the 
moment  of  the  arrest  the  officer  was  bound  to  give  the  substance  of 
the  warrant,  or  to  say  enough  to  show  the  party  that  he  is  not  dealing 
with  a  trespasser,  but  with  a  minister  of  justice.  This  is,  however,  when 
the  party  submits  to  the  arrest,  and  not  where  he  makes  resistance 
before  the  officer  has  time  to  give  the  information.     Bellows  v.  Shorn- 
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non,  2  Hill,  86.  If,  however,  the  justice  deputed  a  private  citizen  for 
the  purpose  of  executing  the  warrant,  the  person  so  deputed  was  bound 
to  show  his  process  if  the  defendant  requested  him  to  do  so,  as  other- 
wise the  defendant  would  be  justified  in  resisting  an  arrest.  Arnold 
V.  Steeves,  10  Wend.  514 ;  Frost  v.  Thomas,  24  id.  418.  Under  the 
present  practice,  a  justice  of  the  peace  may  empower  a  person  of  full 
age  and  not  a  party  to  the  suit  to  execute  an  order  of  arrest,  and,  with 
the  exception  of  a  right  to  compensation  for  the  service,  the  person  so 
empowered  has  all  the  power  and  authority  and  is  subject  to  all  the 
obligations  and  liabilities  of  a  constable.  See  vol.  1,  p.  87,  §  3166.  It 
may  be  doubted  if  the  person  so  deputized  would  be  under  greater 
obligation  to  show  his  process  upon  demand  than  a  constable  acting  in 
a  similar  matter.  Any  officer  serving  a  mandate  must,  upon  the  re- 
quest of  the  person  served,  deliver  a  copy  to  him  without  compensa- 
tion.    Yol.  1,  p.  109,  §  101. 

A  constable  cannot,  in  any  case,  break  open  the  defendant's  dwell- 
ing-house to  arrest  him  in  the  first  instance.  And  a  breaking,  in  such 
a  case,  need  not  be  a  violent  forcing  of  the  locks  or  fastenings  of  the 
doors.  If  the  outer  door  is  merely  latched,  it  will  be  a  breaking  to 
merely  unlatch  it  and  enter  the  house.  If  a  constable  does  thus  un- 
lawfully enter  the  defendant's  house,  the  defendant,  and  any  other 
person  therein,  may  lawfully  resist  the  officer  in  making  the  arrest. 
People  V.  Hubbard,  24  Wend.  368 ;  Curtis  v.  Eulla/rd,  4  Hill,  437 ; 
Glover  v.  Whittenhall,  6  id.  597. 

If  the  outer  doors  of  the  house  are  any  of  them  open,  the  officer  may 
lawfully  enter  the  house  and  arrest  the  defendant  if  he  is  found  therein. 
If  the  front  door  of  the  defendant's  house  is  usually  kept  fastened,  the 
constable  may  enter  by  a  back  door  if  it  is  open,  and  he  may  then 
break  any  inner  doors  for  the  purpose  of  making  an  arrest.  Hubbard 
V.  Mace,  17  Johns.  127.  He  should  make  a  demand  to  have  the 
door  opened,  however,  before  breaking  it  open.  The  officer  will  not  be 
justified  in  obtaining  an  entrance  into  the  outer  door  by  a  fraud ;  nor, 
if  the  door  is  opened  by  any  person  in  answer  to  a  knocking  at  such 
door  or  the  ringing  of  the  door-bell,  will  he  be  justified  in  forcibly  rush- 
ing in  and  thus  gaining  admission.  Crocker  on  Sheriffs,  §  312.  A 
dwelling-house  is  a  protection  to  all  persons  who  are  members  of  the 
family.  And  it  is  also  a  protection  to  all  the  persons  who  board  there, 
and  make  it  their  home,  including  servants  of  the  family,  etc.  But  it 
is  no  protection  to  a  stranger ;  and  if  a  stranger  is  in  the  house,  it  is 
the  duty  of  the  owner,  on  the  demand  of  the  constable,  to  open  the 
door.    And  if  the  owner  refuses  to  do  so,  after  a  proper  demand,  the 
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constable  may  lawfully  break  the  door,  though  he  should  do  no 
unnecessary  damage  to  the  house.  But  in  such  a  case  the  constable 
should  be  certain  that  the  person  whom  he  wishes  to  arrest  is  in  the 
house  ;  for  if  it  should  turn  out  that  no  such  person  was  in  the  house 
at  the  time  of  the  breaking,  the  officer  will  be  liable  to  an  action  for 
the  trespass.  Where  the  defendant  owned  a  house,  and  he  let  all  of  the 
house  but  one  i-oom,  which  he  reserved  for  himself,  it  was  held  that 
a  constable  might  enter  the  outer  door  of  the  house,  which  was  open, 
and  that  he  might  then  break  the  inner  door,  and  arrest  the  defendant. 
Williams  v.  Spencer,  5  Johns.  352. 

This  privilege  from  arrest  in  the  defendant's  dwelling-house  extends 
to  all  buildings  which  constitute  a  part  of  the  dwelling-house  itself. 
But  it  does  not  extend  to  a  barn,  or  shop,  or  store,  or  warehouse,  and 
the  like  buildings,  if  they  are  disconnected  from  the  dwelling-house, 
and  they  do  not  form  a  part  of  the  curtilage.  Haggerty  v.  WiWer,  16 
Johns.  287.  The  curtilage  is  the  open  space  situated  within  a  common 
inclosure  belonging  to  a  dwelling-house.  There  are  instances  in  which 
an  officer  may  break  open  the  defendant's  dwelling-house,  although  it 
cannot  be  done  in  the  first  instance.  If  the  defendant  has  been  arrested 
outside  of  his  dwelling-house,  and  he  escapes  from  the  officer  without 
his  consent,  and  against  his  will,  and  he  then  seeks  to  shelter  himself 
from  being  rearrested  by  shutting  himself  into  his  dwelling-house,  this 
will  not  be  of  any  avail.  If  the  officer  immediately  pursues  the  defend- 
ant, he  may  break  open  the  door  for  the  purpose  of  retaking  the  de- 
fendant, and  he  is  not  bound  in  such  a  case  to  demand  admittance 
before  breaking  the  outer  door.  ^Se^i  v.  J/a/'^m,  10  "Wend.  300.  But 
it  is  the  better  practice  in  all  cases  to  demand  admission  before  break- 
ing open  the  outer  door. 

The  duty  of  the  constable  in  relation  to  taking  the  defendant  before 
the  justice,  after  the  arrest,  is  declared  in  language  too  explicit  to  be 
misunderstood.  It  must  be  done  forthwith.  This  is  the  requirement 
of  the  statute  in  relation  to  the  command  which  the  order  shall  con- 
tain ;  and  it  is  the  requirement  which  is  made  upon  the  constable  after 
the  arrest. 

The  constable  has  no  right  to  consult  his  own  convenience,  his  in- 
terest, or  his  inclinations  in  the  matter.  If  the  defendant  is  arrested 
at  any  time  in  the  day,  so  that  he  may  reasonably  be  taken  before  the 
justice  by  eight  or  nine  o'clock  in  the  evening,  it  is  the  duty  of  the 
constable  to  do  so.  And,  especially,  is  it  the  duty  of  the  officer  to  do 
it  if  the  defendant  insists  upon  having  it  done. 

Circumstances  may  make  it  more  convenient  for  the  officer  in  some 
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cases  than  in  others.  The  defendant  and  the  plaintiff,  the  justice  and 
the  constable,  may,  in  some  cases,  all  reside  in  the  saine  city,  village  or 
neighborhood.  In  that  ease  there  -would  not  need  to  be  much  delay  in 
attending  before  the  justice.  In  other  cases,  all  the  parties  may  reside 
at  considerable  distance  from  the  justice,  or  the  defendant  may  be 
arrested  at  a  distance  from  the  justice's  office.  In  such  cases  the  officer 
should  act  diligently  in  relation  to  taking  the  defendant  before  the  jus- 
tice. He  need  not  travel  all  night,  nor  later  than  the  usual  hours  of  the 
evening.  There  may  be  causes  which  will  unavoidably  delay  an  officer. 
His  conveyance  may  become  useless,  and  other  similar  things  may 
hinder  and  embarrass  him.  His  duty  is  to  act  as  promptly  as  possible 
to  remedy  the  difficulty,  and  to  discharge  his  duty. 

There  is  no  rule  of  law  which  will  now  permit  an  officer  to  do  any 
thing  less  than  to  act  as  promptly  as  he  is  able.  Any  unnecessary  de- 
lay in  taking  the  defendant  before  the  justice  will  make  the  constable 
liable  in  an  action.  In  one  case,  Pratt  v.  JliU,  16  Barb.  303,  a  justice 
had  issued  a  criminal  warrant,  and  the  defendant  had  been  arrested 
late  on  Saturday  night.  The  defendant  was  not  taken  before  the  jus- 
tice at  his  office  ;  but  the  justice  had  indorsed  upon  the  warrant,  before 
it  was  issued,  an  indorsement  as  follows:  "  Commit  the  within- named 
Eufus  Pratt  till  next  Monday  for  examination,"  which  was  dated  and 
signed  by  the  justice.  Tlie  defendant  was  accordingly  committed, 
and  both  the  justice  and  the  constable  were  held  liable  for  a  false  im- 
prisonment. The  court  said :  "  The  law  watches  personal  liberty  with 
vigilance  and  jealousy ;  and  whoever  imprisons  another  in  this  country 
must  do  it  for  lawful  cause,  and  m  a  legal  manner."  16  Barb.  308. 
The  constable  was  held  liable  for  obeying  the  indorsement,  which  was 
no  part  of  his  warrant,  and  was  entirely  illegal.  His  duty  was  to  take 
the  defendant  before  the  justice  forthwith.  If  the  justice  cannot  au- 
thorize the  constable  to  disregard  the  command  which  is  contained 
within  the  order,  it  is  quite  clear  that  the  constable  will  not  be  any 
better  off  if  he  neglects  his  duty  of  his  own  motion. 

If  the  justice  who  issued  the  order  of  arrest  is  absent  or  unable  to 
try  the  action,  the  constable  must  forthwith  take  the  defendant  before 
another  justice  of  the  same  town  or  city  who  must  take  cognizance  of 
the  action,  and  proceed  therein  as  if  the  summons  had  been  issued  and 
the  order  of  arrest  had  been  granted  by  him.    Vol.  1,  p.  11,  §  2898. 

There  is  another  contingency  upon  which  the  constable  must  take 
the  defendant  before  another  justice.  If  the  defendant  before  issue  is 
joined  presents  to  the  justice  who  issued  the  summons  and  order  of  ar- 
rest satisfactory  proof  by  affidavit  that  the  justice  is  a  material  witness 
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for  the  defendant  without  whose  testimony  he  cannot  safely  proceed 
to  trial,  setting  forth  therein  the  particular  facts  and  circumstances 
■which  he  expects  to  prove  h-f  him,  the  justice  must  forthwith  make  a 
written  order  directing  the  action  to  be  continued  before  another  jus- 
tice of  the  same  town  or  city  named  in  the  order.  The  constable  must 
forthwith  take  the  order  and  all  other  papers  in  the  action,  with  the 
body  of  the  defendant,  before  the  justice  named  in  the  order.  The 
plaintifE  must  appear  before  that  justice,  who  must  take  cognizance  of 
the  action  and  proceed  therein  as  if  it  had  been  commenced  before  him. 
Vol.  1,  pp.  86,  87,  §§  3151,  3152. 

In  the  case  of  the  absence  of  the  justice  at  the  time  that  the  defend- 
ant is  brought  in  under  arrest,  it  is  clear  that  no  order  could  be  made 
transferring  the  case  to  another  justice,  and  when  the  justice  is  present 
but  unable  to  try  the  action,  the  statute  makes  no  provision  for  an 
order  continuing  the  case  before  any  other  justice.  The  statute  points 
out  the  duty  of  the  constable  in  such  case,  and  the  duty  of  the  justice 
before  whom  the  defendant  is  taken.  The  evidence  of  the  authority 
of  the  justice  to  take  cognizance  of  the  case  will  be  furnished  by  the  re- 
turn of  the  constable  of  his  proceedings  under  the  summons  and  order 
of  arrest. 

The  constable  upon  finding  the  justice  who  issued  the  summons  and 
order  present  and  able  to  try  the  action,  or  in  case  that  justice  is  absent 
or  unable  to  try  the  action,  then  upon  finding  another  justice  of  the 
same  town  or  city  who  is  present  and  able  to  try  the  action,  must 
forthwith  deliver  to  the  justice  the  order  and  a  written  return  thereto, 
under  his  hand,  stating  the  manner  in  which  he  executed  it,  and  either 
that  he  has  notified  the  plaintifE  or  that  he  could  not  do  so  with  reason- 
able dihgence.     Yol.  1,  p.  11,  §  2899. 

Giving  notice  to  the  plaintiff  of  the  arrest  of  the  defendant  is  made 
by  the  statute  a  part  of  the  execution  of  the  order  of  arrest,  and  is  as 
clearly  a  part  of  the  duty  of  the  constable  as  the  making  of  the  arrest, 
if  he  can  give  the  notice  with  reasonable  diligence.  See  id.,  §  2897. 
As  the  giving  of  this  notice  is  a  part  of  the  execution  of  the  mandate 
the  notice  must  be  given  by  the  constable  in  person.  He  cannot  act  by 
deputy  in  any  case.  See  vol.  1,  p.  87,  §  3157.  lie  cannot  lawfully 
return  that  he  has  notified  the  plaintiff  when  he  has  merely  sent  a  no- 
tice by  a  third  party.  It  is  his  personal  acts  in  the  execution  of  the 
order  that  he  is  to  return  and  not  the  acts  of  third  persons. 
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Proceedings  upon  the  return  of  the  order. 


Forms  of  returns. 
Fulton  County,  ss.  : 

I  do  hereby  certify  that  I  have  executed  the  within  order  of  arrest 
by  arresting  the  defendant,  and  forthwith  bringing  him  here  before 
the  court  in  custody ;  and  also  that  I  have  notified  the  plaintiff  of  the 
arrest. 

Dated  February  18,  1882.  JACOB  PLANTZ,  Constable. 

Fulton  County,  ss.  : 

I  do  hereby  certify  that  I  have  executed  the  within  order  of  arrest, 
by.  arresting  the  defendant,  and  forthwith  taking  him  before  the  justice 
issuing  the  same,  and  because  the  said  justice  was  unable  to  try  the  ac- 
tion, by  forthwith  bringing  the  defendant  here  in  custody  before  an- 
other justice  of  the  same  town ;  and  also,  that  I  have  not  been  able, 
with  reasonable  diligence,  to  notify  the  plaintiff  of  the  arrest. 

Dated  Fehrua/ry  18,  1882.  JACOB  PLANTZ,  Constable. 

%  9.  Proceedings  upon  the  return  of  the  order.  When  the  con. 
stable  returns  that  he  has  notified  the  plaintiff  of  the  arrest  of  the  de- 
fendant, the  plaintiff  must  appear  within  one  hour  after  the  defendant 
is  brought  before  the  justice,  otherwise  a  judgment  of  nonsuit  must  be 
rendered  against  him.  Vol.  1,  p.  11,  §  2899.  If  the  plaintifi  appears 
within  the  hour,  and  the  defendant  makes  no  immediate  application 
for  his  discharge  from  arrest,  the  plaintiff  should  file  his  complaint  with 
the  justice,  or  state  orally  the  facts  constituting  his  cause  of  action.  If 
the  defendant  desires  to  apply  for  his  discharge  from  arrest  he  may 
make  the  application  immediately  upon  the  appearance  of ,  the  plaintiff 
before  the  justice,  or  he  may  wait  until  the  complaint  has  been  filed  or 
made.  In  the  first  case  the  application  will  be  founded  upon  the  in- 
sufficiency of  the  affidavit  and  undertaking  upon  which  the  order  was 
issued,  while  in  the  second  case  it  may  also  be  based  upon  the  com- 
plaint. Yol.  1,  p.  12,  §  2901.  The  proceedings  upon  an  application  of 
this  nature  will  be  explained  in  a  subsequent  section.  If  the  justice  is 
a  material  witness  for  the  defendant,  the  latter  before  answering  should 
make  the  proper  affidavit  and  procure  an  order  continuing  the  action 
before  another  justice.  Vol.  1,  pp.  86,  87.  If  he  has  no  preliminary 
applications  to  make,  the  defendant  should  join  issue.  The  parties  may 
thereupon  proceed  to  trial,  or  either  party  may  have  an  adjournment 
upon  the  same  grounds  as  in  actions  in  which  no  order  of  arrest  has 
issued.  Vol.  1,  p.  32.  The  justice  can  adjourn  the  trial  upon  his  own 
motion.     Vol.  1,  p.  31.     If  the  constable  does  not  return  that  he  has 
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notified  the  plaintiff  of  the  arrest,  the  constable  executing  the  order,  or 
another  constable  by  the  direction  of  the  justice,  must  keep  the  de- 
fendant in  custody  until  he  is  discharged  by  the  order  of  the  justice,  or 
judgment  is  rendered  in  his  favor.  But  the  detention  cannot  in  any  ■ 
case  exceed  twelve  hours  from  the  time  when  the  defendant  is  brought 
before  the  justice,  unless  withiu  that  time  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with  the 
express  assent  of  the  defendant.     Vol.  1,  p.  11,  §  2900. 

This  hmitation  of  the  time  during  which  the  defendant  may  be 
detained  in  custody  without  a  trial  was  designed  to  prevent  the  process 
of  the  court  from  being  made  an  instrument  of  oppression  and  abuse, 
while  the  time  allowed  is  ample  to  permit  the  constable  to  give  notice 
to  the  plaintiff  of  the  arrest,  and  to  permit  the  plaintiff  to  prepare  for 
trial. 

§  10.  Privilege  from  arrest.  A  person  duly  and  in  good  faith 
subpoenaed  or  ordered  to  attend  for  the  purpose  of  being  examined  in 
a  case  where  his  attendance  may  lawfully  be  enforced  by  attachment, 
or  by  commitment,  is  privileged  from  arrest  in  a  civil  action  or  special 
proceeding  while  he  is  going  to,  remaining  at,  and  returning  from  the 
place  where  he  is  required  to  attend.  Yol.  1,  p.  132,  §  860.  And  see 
Ooles  V.  McCoUum,  4  Hill,  59 ;  Eardenhrook's  Case,  8  Abb.  416. 
An  arrest  of  a  witness  under  such  circumstances  is  absolutely  void,  is 
a  contempt  of  court,  and  lays  the  person  making  the  arrest  liable  to  a 
suit  by  the  person  arrested,  and  by  the  party  at  whose  instance  the 
witness  was  subpoenaed  or  ordered  to  attend.  Yol.  1,  p.  132,  §  863.  A 
person  attending  as  a  witness  upon  the  trial  of  an  action  to  which  he  is 
a  party  is  privileged  from  arrest  upon  civil  process.  Mackay  v.  Lewis, 
1  Hun,  83.  But  the  privilege  conferred  by  the  statute  does  not  ex- 
tend to  a  witness  voluntarily  attending  upon  a  trial  under  no  com- 
pulsion of  process.     HardenlrooTc! s  Case,  8  Abb.  416. 

An  officer  of  a  court  of  record,  appointed  or  elected  pursuant  to 
law,  is  privileged  from  arrest  during  the  actual  sitting,  which  he  is  re- 
quired to  attend,  of  a  term  of  the  court  of  which  he  is  an  officer,  and 
no  longer ;  but  an  attorney  or  counselor  is  not  thus  privileged  unless 
he  is  employed  in  a  cause  to  be  heard  at  that  term.  Code  of  Civil 
Pro.,  §  565. 

Parties  to  a  suit,  in  any  court,  are  exempt  from  arrest  while  going 
to  the  court  and  attending  it,  and  while  returning  home.  They  are 
exempt,  during  the  trial,  until  the  verdict  of  the  jury  is  rendered,  or 
they  are  discharged  by  the  court,  and  a  reasonable  time  thereafter  to 
return  home.     Clark  v.  Oromt,  2  "Wend.  257. 


164  OEDEE  OF  AEEEST. 

Privilege  from  arrest. 

It  seems  that  a  suitor  is  protected  from  arrest  upon  civil  process  while 
attending  at  any  proceeding  of  a  judicial  character.  Moore  v.  Booth, 
3  Yes.  350 ;  WilUngham  v.  Matthews,  6  Taunt.  356 ;  Salhvnger  t. 
Adier,  2  Eob.  704;  Ola^k  v.  (?r(mt,  2  Wend.  257. 

A  party  attending  a  reference,  is  entitled  to  the  same  exemptiorf  as 
when  attending  a  trial  in  court.  It  extends  to  the  time  in  going,  and 
during  the  time  of  the  hearing,  and  until  a  reasonable  time  to  return 
home.  lb.  The  general  rule  is,  that  the  parties  and  all  persons  who 
have  any  relation  to  the  suit  are  exempt  from  arrest  while  going  to 
court,  attending  it,  and  returning  home.  This  would  include  bail, 
guardians  and  the  like.     Grah.  Pract,  129,  2d  ed. 

The  privilege  seems  to  be  still  broader  in  respect  to  residents  of  a 
foreign  State ;  and  it  would  seem  that  a  non-resident  party  or  witness 
cannot  be  served  with  a  summons  for  the  commencement  of  a  civil 
action  against  him  while  he  is  going  to,  attending,  or  returning  from 
the  court.  Person  v.  Grier,  66  N.  Y.  124 ;  S.  C,  23  Am.  Eep.  35 ; 
Grafton  v.  Weeks,  7  Daly,  523.  But  see  Jenkins  v.  Smith,  67  How. 
171. 

Jurors  are  exempt  from  arrest  while  going  to,  attending  and  return- 
ing home  from  the  court  at  which  they  are  summoned. 

"  No  acting  commissioner,  superintendent  of  repairs,  collector  or 
lock-keeper  on  any  canal  shall  be  held  to  bail,  or  taken  by  warrant 
in  any  civil  suit  for  any  act  done  or  omitted  to  be  done  by  him  in 
the  exercise  of  his  official  duties."  1  E.  S.  224,  §  43,  1st  ed. ;  1  E. 
S.  588,  §  61,  5th  ed. 

"No  person  belonging  to  the  military  forces  shall  be  arrested  on  any 
civil  process,  while  going  to,  remaining  at,  or  returning  from  any  place 
at  which  he  may  be  required  to  attend  for  election  of  officers  or  other 
military  duty."  Laws  of  1858,  chap.  129,  §  17 ;  1  E.  S.  771,  §  22,  5th 
ed.  "For  the  purpose  of  preserving  order  on  the  day  of  parade,  the 
militia  shall  be  considered  as  under  arms  from  the  rising  of  the  sun  to 
its  setting  on  the  same  day,  and  shall  be  exempted  from  arrest  on  civil 
process  during  that  time."  1  E.  S.  303,  §  27,  1st  ed.;  1  E.  S.  742, 
§  38,  5th  ed:     See  Laws  of  1870,  chap.  80,  §  257. 

Members  of  the  State  legislature,  which  includes  senators  and  mem- 
bers of  assembly,  are  exempt  from  arrest  for  fourteen  days  preceding 
the  session,  during  their  attendance  there  and  while  returning  home, 
if  the  time  of  returning  does  not  exceed  fourteen  days ;  so  each  mem- 
ber is  exempt  during  any  adjournment  if  it  does  not  exceed  fourteen 
days,  and  in  all  cases  during  the  time  he  may  be  absent  by  leave  of 
the  house.    No  officer  of  either  house  is  liable  to  arrest  while  in  actual 
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attendance  of  the  house.  1  K.  S.  164,  §§  6-9,  inclusiTO,  1st  ed.;  1  E. 
S.  456,  §§  6-9,  inclusive,  5th  ed.  This  exemption  is  not  allowed  if 
the  process  is  issued  against  the  defendant  for  any  forfeiture,  misde- 
meanor or  breach  of  trust  in  any  office  or  place  of  public  trust  held  by 
him.  lb.  So  the  exemption  is  at  an  end  if  the  defendant  has 
returned  home,  although  the  fourteen  days  have  not  expired.  Corey  v. 
Sussell,  4  "Wend.  204.  Senators  and  representatives  in  Congress, 
foreign  ministers,  etc.,  are  exempt.  But  there  are  so  few  cases  in 
which  a  justice  would  be  authorized  to.  issue  a  warrant  against  a 
member  of  Congress,  or  a  member  of  the  State  legislature,  or  a  foreign 
minister,  that  no  further  notice  will  be  given  to  the  subject. 

Voters  at  an  election  or  a  town  meeting  are  exempt  from  arrest  on 
that  day,  and  in  the  town  in  which  they  are  entitled  to  vote.  See 
1  E.  S.  342,  §  10  ;  Laws  of  1842,  chap.  130,  §  4  ;  Laws  of  1878,  chap. 
354,  §  1. 

A  female  is  not,  as  has  sometimes  been  stated,  privileged  from  arrest 
upon  an  order  of  arrest  issued  by  a  justice  of  the  peace,  but  the  statute 
declares  that  an  order  of  arrest  cannot  be  granted  when  the  defendant 
against  whom  it  is  applied  for  is  a  female,  Yol.  1,  p.  10,  §  2894.  In 
case  such  an  order  should  be  issued  against  a  female  and  she  should  be 
arrested  thereunder,  her  remedy  would  not  be  to  apply  for  her  dis- 
charge from  arrest,  as  a  privileged  person,  but  to  make  the  application 
to  the  justice  who  issued  the  order  in  the  manner  pointed  out  by  sec- 
tion 2901  of  the  Code  of  Civil  Procedure,  upon  the  ground  that  the 
order  was  unauthorized  by  the  statute. 

The  mode  of  obtaining  the  discharge  of  a  person  privileged  from 
arrest  will  be  pointed  out  in  the  next  section. 

§  11.  Discharge  from  arrest.  A  person  arrested  under  an  order 
of  arrest  issued  by  a  justice  of  the  peace  is  entitled  to  obtain  his  dis- 
charge from  arrest  in  either  of  the  following 'cases: 

1.  When  at  the  time  of  arrest  he  was  privileged  from  arrest  under 
some  statute  or  rule  of  the  common  law  as  stated  in  the  preceding  sec- 
tion. 

2.  "When  the  order  of  arrest  issued  in  a  case  not  within  the  pro- 
visions of  sections  2894  and  2895  of  the  Code  of  Civil  Procedure. 
Yol.  1,  p.  12,  §  2901. 

3.  "When  the  plaintifE  has  united  in  his  complaint  a  cause  of  action 
not  enumerated  in  section  2895  of  the  Code  of  Civil  Procedure,  with 
one  or  more  causes  of  action  specified  in  that  section.  See  Madge  v. 
Ping,  n  N.  T.  608 ;  Smith  v.  Knwpjp,  30  id.  581 ;  MoOovern  v. 
Payne,  32  Barb.  83. 
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4.  When  the  defendant  was  enticed  within  the  county  of  a  constable 
holding  an  order  for  his  arrest  by  means  of  any  false  statement  or 
fraudulent  pretense  made  for  the  purpose  of  effecting  such  arrest. 
Goupil  V.  Simonson,  3  Abb.  474 ;  Bennm^hoff  v.  Oswell,  37  How. 
235  ;  Metoalf  v.  Olm-Jc,  41  Barb.  45  ;  Carjpenter  v.  Spooner,  2  Sandf. 
717. 

5.  Where  the  constable  has  returned  that  he  has  notified  the  plaintiff 
of  the  arrest  and  the  plaintiff  does  not  appear  within  an  hour  after  the 
time  the  defendant  is  brought  before  the  justice.    Yol.  1,  p.  11,  §  2899. 

6.  In  any  case,  when  twelve  hours  have  elapsed  since  the  time  the 
defendant  was  brought  before  the  justice,  and  the  trial  of  the  action 
has  neither  been  commenced,  nor  a  venire  issued,  and  neither  the 
commencement  of  the  trial  nor  the  issuing  of  a  venire  has  been 
delayed  with  the  express  consent  of  the  defendant.  Yol.  1,  p.  11,  §  2900. 

7.  When  the  trial  of  the  action  is  adjourned  by  consent,  or  upon  the 
application  of  the  plaintiff.     Yol.  1,  p.  33,  §  2964. 

8.  When  the  trial  of  the  action  has  been  adjourned  upon  the  request 
of  the  defendant,  and  he  has  given  the  undertaking  to  the  plaintiff 
required  by  the  statute.     Yol.  1,  p.  32,  §  2963. 

9.  When  the  judgment  is  in  favor  of  the  defendant. 

10.  When  the  judgment  is  in  favor  of  the  plaintiff  and  he  fails 
to  take  out  an  execution  in  his  favor  before  the  expiration  of  one 
hour  after  he  is  entitled  thereto.     Yol.  1,  p.  12,  §  2901. 

11.  When  the  order  issued  out  of  a  District  Court  of  the  city  of  New 
York,  and  the  defendant  has  given  bail,  or  made  a  deposit  with  the 
officer  of  the  sum  specified  in  the  order  of  arrest.  Code  of  Civil  Pro., 
§  3180.     See  Yol.  1,  p.  93,  §  3218 ;  Laws  of  1882,  chap.  410,  §  1311. 

The  mode  of  obtaining  a  discharge  from  arrest  in  any  of  the  cases 
specified  will  be  considered  in  the  order  above  indicated. 

Where  a  witness  has  been  arrested  under  an  order  of  arrest  issued 
by  a  justice  at  a  time  when  he  was  privileged  from  arrest,  as  stated  in 
the  preceding  section,  he  should  prepare  an  affidavit  setting  forth  the 
arrest  and  the  facts  entitling  him  to  his  discharge.  The  affidavit 
should  state  that  without  deponent's  own  procurement  and  without 
intent  of  avoiding  arrest,  he  was  duly  subpcBnaed  or  ordered  to 
attend  before  some  court  or  officer  as  a  witness  for  the  purpose  of 
being  examined.  The  affidavit  should  specify  the  court  or  officer,  the 
place  of  attendance,  and  the  cause  in  which  he  was  so  subpoenaed  or 
ordered.  It  should  also  state  that  at  the  time  of  the  arrest,  the  depo- 
nent was  in  attendance  at  the  place  specified  as  such  witness  or  going 
to  or  returning  from  such  place.     The  witness   should   present   this 
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affidavit  to  the  constable  making  the  arrest,  and  demand  his  discharge. 
The  constable  must  discharge  him  or  incur  a  liability  to  an  action  by 
the  party  arrested  in  which  treble  damages  may  be  recovered,  and  also 
to  an  action  by  the  party  in  whose  behalf  the  witness  was  subpoenaed 
to  recover  the  damages  sustained  by  him  in  consequence  of  the 
arrest.  The  affidavit  may  be  taken  by  the  constable  and  it  will  exon- 
erate him  from  liability  for  not  making  the  arrest,  Yol.  1,  pp.  132, 133, 
§§  863,  864. 

Instead  of  making  application  for  his  discharge  to  the  constable,  as 
above  stated,  or  in  case  that  officer  refuses  to  discharge  him,  the 
witness  may  obtain  an  order  for  his  discharge  upon  the  application  to 
the  justice  before  whom  he  is  brought,  based  upon  the  same,  or  upon 
a  similar  affidavit.  Yol.  1,  p.  12,  §  2904.  So  upon  such  an  affidavit  the 
witness  may  obtain  an  order  for  his  discharge  upon  application  to  the 
court  from  which  the  subpoena  issued,  or  to  a  judge  of  that  court,  or 
to  a  justice  of  the  supreme  court  in  any  part  of  the  State,  or  to  a 
county  judge,  or  judge  of  a  superior  city  court  in  his  district.  Yol. 
1,  p.  132,  §§  861,  862. 

Any  other  privileged  person  is  entitled  to  be  discharged  from  arrest 
by  an  order  of  the  justice  before  whom  he  is  brought  upon  proof  by 
affidavit  of  the  facts  entithng  him  to  a  discharge.  Yol.  1,  p.  12,  §  2904. 
So  upon  a  similar  affidavit  he  may  apply  to  the  court,  or  to  judge 
thereof,  or  to  the  county  judge  of  the  county,  or  a  judge  of  a  superior 
court  of  the  city  where  the  arrest  was  made,  and  obtain  an  order  for 
his  discharge.  This  order  may  be  made  without  notice  or  upon  notice 
as  the  court  or  judge  may  direct.    Yol.  1,  p.  12,  §§  2904,  564. 

Form  of  affidavit  showmg  jprivilege  from  arrest. 
JUSTICE'S  COURT. 


James  Sjkes 

agst. 

Harvey  Van  Horn. 


-  Before  William  HAJEtDT,  Justice. 


MONTGOMEEY  CoTOTrY,  SS.  / 

Harvey  Yan  Horn,  being  duly  sworn,  says  that  he  is  the  defendant  in 
the  above-entitled  action,  and  resides  at  Little  EaUs  in  the  county  of 
Herkimer ;  that  about  one  hour  since  deponent  was  arrested  near  the 
railroad  depot  in  the  village  of  Fonda,  by  John  Jones,  a  constable,  by 
virtue  of  an  order  of  arrest  issued  by  "William  Hardy,  a  justice  of  the 
peace,  to  accompany  the  summons  in  this  action;  that  at  the  time  of  said 
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arrest  deponent  was  on  his  way  from  his  residence  aforesaid  to  the  court- 
house in  the  village  of  Fonda  to  attend  as  a  witness  a  term  of  the 
Montgomery  County  Court  in  obedience  to  a  subpoena  issued  out  of 
said  court  and  duly  served  upon  deponent,  commanding  him  to  appear 
at  a  term  of  that  court  to  be  held  at  the  court-house  aforesaid  on  the 
17th  day  of  April,  1882,  at  ten  o'clock  in  the  forenoon  of  that  day,  to 
testify  as  a  witness  in  an  action  pending  in  that  court,  and  then  and 
there  to  be  tried,  between  Douw  Van  Schoick,  plaintiff,  and  Christian 
Van  Wert,  defendant,  on  the  part  of  the  plaintiff. 

And  deponent  further  says,  that  the  said  subpoena  was  served  upon  him 
by  exhibiting  to  him  the  original  subpoena,  by  delivering  to  him  a  ticket 
containing  its  substance,  and  at  the  same  time  paying  to  him  the  fees 
allowed  by  law  for  traveling  to  and  returning  from  said  court-house  ; 
that  deponent  was  so  subpoenaed  in  good  faith,  without  his  procure- 
ment and  without  intent  of  avoiding  arrest. 

'°Smt  "f^riUsS™' }      ^^^^^  TAN  HOEK. 

William  Haedy,  Justice  of  the  Peace. 

Form  of  order  discharging  privileged  person. 
{Title  of  the  cause.) 

On  reading  and  filing  the  affidavit  of  Harvey  Van  Horn,  the  defend- 
ant in  this  action,  by  which  it  appears  that  he  was  arrested  herein  while 
privileged  from  arrest  by  reason  of  being  at  the  time  upon  his  way  to 
attend,  as  a  witness,  a  term  of  the  Montgomery  County  Court,  in 
obedience  to  a  subpoena  duly  and  in  good  faith  served  upon  him  to 
obtain  his  testimony  in  a  case  now  pending  in  that  court,  and  on  appli- 
cation of  said  defendant  it  is 

Ordered,  that  said  defendant  be  forthwith  discharged  from  arrest. 

Dated  April  lY    1882. 

WILLIAM  HARDY,  Justice. 

When  the  application  for  a  discharge  from  arrest  is  made  upon  the 
ground  that  the  order  was  granted  in  a  case  not  authorized  by  sections 
2894  and  2895  of  the  Code  of  Civil  Procedure,  the  application  may  be 
founded  upon  the  papers  upon  which  the  order  of  arrest  was  granted 
and  upon  the  complaint  if  it  has  been  made.  The  application  may  be 
made  without  notice  upon  the  appearance  of  the  plaintiff  before  the 
justice,  or  at  any  time  afterward  before  judgment  upon  two  days'  no- 
tice given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
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appeared  for  him  before  the  justice.  Yol.  1,  p.  12,  §  2901.  The  statute 
provides  that  the  plaintiff  may  found  his  application  for  discharge  upon 
the  papers  upon  which  the  order  of  arrest  was  granted,  and  upon 
the  complaint,  if  one  has  been  made,  but  does  not  in  terms  pro- 
hibit the  use  of  other  aflBdavits  upon  the  motion.  A  careful  ex- 
amination of  the  authorities  bearing  upon  questions  of  practice  of 
this  nature  would  seem  to  indicate,  however,  that  where  a  statute, 
by  the  use  of  permissive  terms,  gives  a  party  a  right  to  base  an  ap- 
plication for  an  order  vacating  a  provisional  remedy  upon  certain 
specified  papers,  the  statute  is  to  be  construed  as  restricting  the  party 
to  the  remedy  expressly  given  to  the  exclusion  of  all  others ;  and 
that  where  a  party  has  claimed  the  right  to  introduce  affidavits  in 
support  of,  or  in  opposition  to,  such  an  application,  the  courts  have  de- 
termined the  existence  of  that  right  by  the  authority  expressly  conferred 
by  the  statute.  The  fact,  too,  that' the  statute-  expressly  provides  that 
a  defendant,  moving  to  vacate  an  order  of  arrest  in  a  court  of  record, 
may  base  his  motion  either  upon  the  papers  upon  which  the  order  was 
granted,  or  up^n  new  affidavits  controverting  the  case  made  in  the  plaint- 
iff's affidavits,  but  does  not  contain  a  similar  provision  in  respect  to  the 
introduction  of  affidavits  on  the  part  of  the  defendant  upon  his  appli- 
cation for  his  discharge  from  arrest  in  courts  not  of  record,  is  at  least 
presumptive  evidence  that  in  the  latter  case  the  legislature  intended 
that  the  application  should  be  based  solely  upon  the  original  papers  and 
the  complaint,  if  made.  See  Code  of  Civil  Pro.,  §  568.  This  construc- 
tion of  the  statute  will  result  in  little  prejudice  to  a  defendant  under  ar- 
rest, as  it  is  a  general  rule  that  when  the  facts  constituting  the  cause  of 
action  and  those  authorizing  the  arrest  are  identical,  the  court  will  not 
try  the  merits  of  the  action  upon  affidavits  introduced  as  the  foundation 
of  an  application  for  the  discharge  of  the  defendant  from  arrest ;  and 
that  whenever,  upon  such  application,  the  point  is  reached,  requiring 
the  examination  of  the  merits  of  the  action  upon  conflicting  affidavits, 
they  will  deny  the  motion  except  in  rare  and  exceptional  cases.  See 
Oriswold  v.  Sweet,  49  How.  171 ;  People  v.  Clarh,  45  id.  12 ;  Stuy. 
vescmt  V.  Bowran,  34  id.  51 ;  S.  C,  3  Abb.  {N.  S.)  270  ;  Welch  v.  Wiri- 
terburn,  14  Hun,  518  ;  Peek  v.  Lombard,  22  id.  63  ;  Frost  v.  M''Garger, 
14  How.  131 ;  Nelson  v.  Blam^chfield,  54  Barb.  630  •  Merrett  v.  Heclc- 
scher,  50  id.  451 ;  My  v.  Mumford,  47  id.  629 ;  Barret  v.  Grade,  34 
id.  20  ;  Yates  v.  North,  44  N.  Y.  271, 276.  But  see  Liddell  v.  Paton, 
7  Hun,  195. 

In  case  the  defendant  elects  to  defer  the  application  to  the  justice, 
for  his  discharge  from  arrest  to  some  time  after  the  joinder  of  issue, 
22 
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he  should  give  to  the  plaintiff,  or  to  the  person  who  appeared  for  the 
plaintiff  on  the  return  of  the  summons,  two  days'  notice  of  the  appli- 
cation. This  notice  should  be  in  writing,  entitled  in  the  action,  signed 
by  the  defendant  and  addressed  to  the  person  to  be  served.  It  may 
be  in  the  following  form  : 

{Title  of  the  cause.) 

Take  notice,  that  upon  the  affidavit  upon  which  the  order  of  arrest 
was  granted  in  the  above-entitled  action,  and  upon  the  complaint  of 

the  plaintiff,  an  application  will  be  made  to ,  justice  of 

the  peace,  at  his  office  in  the  town  of ,  on  the day 

of ,  1882,  at  ten  o'clock  in  the  forenoon  of  that  day  for 

an  order  discharging  the  defendant  from  arrest. 

Dated ,  1882. 

RICHARD  ROE,  Defendant. 
To  John  Doe,  Plaintiff  {or  to ,  Attorney  for  John  Doe, 

Plamhtiff). 

A  copy  of  this  notice  should  be  made  and  retained  to  accompany  the 
proof  of  service.  An  affidavit  of  service  must  be  prepared,  and  pre- 
sented to  the  justice,  at  the  time  fixed  for  the  hearing  of  the  motion, 
unless  the  plaintiff  appears  to  oppose  the  motion. 

If  the  application  for  the  discharge  of  the  defendant  is  based  solely 
upon  the  affidavit  upon  which  the  order  of  arrest  was  granted,  the  state- 
ments of  fact  contained  therein,  being  uncontradicted,  are  to  be  taken 
as  true.  But  as  the  statements  are  made  by  the  plaintiff  in  his  own 
language  and  manner,  and  in  his  own  behalf,  they  are  to  be  taken  as 
made  in  the  manner  most  favorable  to  himself  that  the  facts  would  per- 
mit, and,  therefore,  are  to  be  construed  strictly  against  him.  Hathorn 
V.  Hall,  4  Abb.  227.  See  Wolfe  v.  Grower,  5  Rob.  601 ;  Union 
BamJc  V.  Mott,  9  Abb.  106;  S.  0.,  17  How.  353. 

The  Code  provides  that  "  the  justice  must  grant  the  application 
when  it  appears  that  the  case  is  not  within  the  provisions  of  sections 
1894:  and  2895  of  this  act."  Yol.  1,  p.  12,  §  2901.  This  language  is 
not  equivalent  to  a  declaration  that  the  justice  must  grant  the  applica- 
tion when  it  does  not  appear  that  the  case  is  within  the  provisions  of  the 
sections  mentioned,  but  makes  it  obligatory  upon  him  to  discharge  the 
defendant  only  when  it  affirmatively  appears  from  the  plaintiff's  affi- 
davit, or  complaint,  that  the  case  is  not  within  the  provisions  of  those 
sections.  This  distinction  is  clearly  pointed  out  in  the  cases  construing 
the  latter  clause  of  section  558  of  the  Code  of  Civil  Procedure.     See 
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Bowery  Nat.  Bank  v.  Duryee,  Y4  N.  Y.  491,  493 ;  Genesee  Rvuer 
Nat.  Bank  v.  Mead,  18  Hun,  303  ;  Sloan  v.  Livermoi'e,  55  How.  85 ; 
Williams  v.  Norton,  54  id.  509  ;  Thompson  v.  Friedherg,  id.  519.  If 
the  complaint  is  used  upon  the  application,  and  shows  that  the  action 
is  brought  for  a  cause  not  specified  in  section  2895  of  the  Code  of  Civil 
Procedure,  the  defendant  must  be  discharged.  So,  if  a  cause  of  action 
not  specified  in  that  section  is  joined  in  the  complaint  with  a  cause  of 
action  specified  therein,  it  will  appear  that  the  case  is  not  within  the 
provisions  of  sections  2894  and  2895,  and  the  defendant  must  be  dis- 
charged. See  ante,  146.  If  the  order  of  arrest  was  granted  upon  the 
ground  that  the  defendant  was  about  to  depart  from  the  county  with  in- 
tent not  to  return  thereto,  and  the  afiidavit  upon  which  the  order  was 
granted  states  that  intent  upon  information  and  behef,  without  stating  the 
facts  inducing  such  belief,  or  giving  the  soirrces  of  such  information,  or 
if  the  sources  of  information  are  given,  without  showing  that  the  per- 
sons from  whom  the  plaintiff  professes  to  have  obtained  the  informa- 
tion are  absent,  or  that  their  depositions  could  not  be  procured,  then 
the  defendant  should  be  discharged,  as  the  case  would  not  be  within 
the  provisions  of  section  2894  of  the  statute,  which  requires  that  the 
fact  that  defendant  is  about  to  depart  from  the  county,  with  intent  not 
to  return,  shall  be  made  to  appear,  by  affidavit,  to  the  satisfaction  of 
the  justice.  That  satisfaction,  as  we  have  seen,  is  a  legal  satisfaction, 
.founded  upon  legal  proof,  and  the  statute  will  not  be  satisfied  by  any 
thing  short  of  this.  See  People  v.  Sutherland,  81 N.  Y.  1 ;  ante,  11 Y. 
If,  however,  in  granting  the  order  of  arrest,  the  justice  acted  upon  any 
legal  evidence  tending  to  make  a  case  within  the  provision  of  the  sec- 
tion cited,  no  matter  how  light  and  inconclusive  that  evidence  may  ap- 
pear to  others,  it  will  not  be  error  for  him  to  deny  the  application  for 
the  defendant's  discharge.*  See  Stevben  County  BamJc  v.  Alherger,  78 
K  Y.  252,  258. 

The  order  for  the  defendant's  discharge  may  be  in  the  following 
form : 

Order  for  defendam^s  discharge. 

{Title  of  the  cause.) 

The  defendant  having  made  apphcation  for  his  discharge  from  arrest 
under  an  order  issued  to  accompany  the  summons  in  this  action,  and  * 
after  hearing  (the  counsel  for)  the  several  parties  herein  *,  it  appearing 
from  the  papers  upon  which  said  order  was  granted  (and  from  the 
plaintiff's  complaint  herein)  that  the  case  is  not  within  the  provisions 
of  sections  2894  and  2895  of  the  Code  of  Civil  Procedure, 
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Ordered^  That  the  said  defendant  be  forthwith  discharged. 

Dated. ,  1882. 

T.  Z.,  Justice  of  the  Peace. 


• ) 


If  the  application  is  made  upon  notice,  omit  the  matter  included  in 
the  foregoing  form  between  the  *  *  and  insert  in  its  place  the 
following :  "After  reading  and  filing  the  notice  of  such  application, 
and  proof  of  due  and  personal  service  thereof  upon  the  plaintiff,  no  one 
appearing  in  opposition,  and,"  etc. 

When  the  defendant  seeks  an  order  discharging  him  from  arrest 
upon  the  ground  that  he  has  been  induced  by  fraud  and  false  pretense 
to  come  within  the  jurisdiction  of  the  court  for  the  purpose  of  accom- 
plishing his  arrest,  he  should  prepare  an  affidavit  setting  tip  the  facts 
and  apply  upon  such  affidavit  for  an  order  setting  aside  the  service  of 
the  summons  and  order  of  arrest.  This  application  should  be  made 
before  the  defendant  has  appeared  generally  in  the  action ;  and  at  the 
time  of  making  it  the  defendant  should  give  notice  that  he  appears 
specially  for  the  purpose  of  making  such  application,  and  for  that  pur- 
pose only.  The  justice  has  power  to  grant  an  application  of  this  nature 
independently  of  any  statute  if  the  facts  support  the  application. 

A  justice  of  the  peace  is  bound  to  take  judicial  notice  of  proceedings 
had  before  him ;  and,  therefore,  when  the  defendant  claims  his  dis- 
charge upon  the  ground  that  the  plaintiff  has  failed  to  appear  within 
the  hour ;  or  that  the  trial  has  not  been  commenced  nor  a  venire 
issued  within  twelve  hours  after  the  defendant  was  brought  before  the 
justice ;  or  that  the  trial  has  been  adjourned  by  consent,  or  upon  the  re- 
quest of  the  plaintiff ;  or  that  judgment  has  been  rendered  in  favor 
of  the  defendant ;  or  that  the  plaintiff  has  failed  to  take  out  an  execu- 
tion in  his  favor  within  an  hour  after  he  is  entitled  thereto, —  no  affida- 
vit is  necessary  to  sustain  an  order  for  the  defendant's  discharge.  A 
brief  order,  entitled  in  the  cause,  dated,  signed  by  the  justice,  and  con- 
taining a  recital  of  the  application,  the  facts  entitling  the  defendant  to 
the  relief  demanded,  and  the  usual  direction  for  his  discharge  is  all  that 
should  be  required.  The  order  will  be  entered  in  the  docket,  and  wiQ 
be  the  protection  of  the  officer  having  the  defendant  in  custody. 

A  defendant  who  has  failed  or  neglected  to  obtain  his  discharge 
upon  an  application  made  in  any  of  the  modes  before  mentioned  may 
join  issue,  and  upon  making  the  oath  prescribed  by  section  2961  of  the 
Code,  if  such  oath  is  required  by  the  plaintiff  or  the  justice,  and  upon 
giving  the  undertaking  specified  in  section  2963  of  that  act,  obtain 
an  adjournment  of  the  trial  and  his   discharge  from   custody.     An 
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undertaking  executed  by  one  surety  will  be  sufficient  and  the  defend- 
ant need  not  join  with  the  surety  or  sureties  in  its  execution.  The 
undertaking  must  be  acknowledged  or  proved,  approved  by  the  justice, 
and  filed.  See  vol.  1,  p.  32,  §  2963 ;  id.,  p.  124,  §§  810-812.  It  may  be 
in  the  following  form : 

Defendants  undertaking  on  arrest. 
JUSTICE'S  COURT. 


Henry  Hudson 

agst.  [-Before  Haevey  Biech,  Justice. 

Thomas  Selfridge.       I 

The  plaintiff  having  obtained  from  the  said  justice  an  order  of  arrest 
herein,  upon  which  the  defendant  has  been  arrested,  and  said  defendant 
having  applied  for  an  adjournment  of  the  trial,  in  order  to  enable  said 
defendant  to  procure  such  an  adjournment  without  continuing  during 
the  time  of  adjournment  in  the  custody  of  the  constable : 

Now,  therefore,  we,  Thomas  Selfridge,  defendant,  and  Thomas  HiU 
and  Michael  Savage,  his  sureties,  do  hereby  jointly  and  severally  under- 
take to  the  said  plaintiff  that  if  the  plaintiff  recovers  judgment  in  the 
action,  and  if  an  execution  is  issued  thereupon  against  the  person  of 
the  defendant  within  ten  days  after  the  plaintiff  is  entitled  to  the  same, 
and  if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof,  that 
the  defendant  cannot  be  found,  the  sureties  will  pay  to  the  plaintiff  the 
amount  due  upon  the  judgment. 

Dated  the  22d  day  of  April,  1882. 

{Signature  of  defendant  and  sureties.) 

{Add  acknowledgment,  justification  am.d  ajpjproval  as  inform  on 
fages  153,  154,  ante^ 

%  12.  Proceedings  after  discharge.  The  discharge  of  the  defend- 
ant from  arrest  before  judgment,  as  prescribed  in  section  2901  or  sec- 
tion 2963  of  the  Code,  does  not  affect  the  jurisdiction  of  the  justice  over 
the  action,  but  the  action  must  proceed  as  if  it  had  been  commenced 
in  the  ordinary  manner.  The  discharge  of  the  defendant  from  arrest 
after  judgment,  upon  the  ground  that  the  plaintiff  has  failed  to  take 
out  an  execution  within  an  hour  after  he  was  entitled  thereto,  does  not 
affect  the  execution.     Vol.  1,  p.  12,  §  2902. 

If  an  order  of  arrest  has  been  granted  and  executed  in  a  case  specified 
in  subdivision  third  of  section  2895  of  the  Code,  vol.  1,  p.  10,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  entitled 
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to  judgment  upon  a  trial,  unless  the  plaintiff  establislies  all  the  matters 
of  fact  which  are  required  by  that  subdivision  to  entitle  him  to  an 
order  of  arrest.     Vol.  1,  p.  12,  §  2903, 


CHAPTER  IX. 

ATTACHMENT  OF  PEOPEETY. 

Section  1.  General  nature  of  the  remedy.  A  warrant  of  attach- 
ment is  a  mere  provisional  remedy,  which  may  or  may  not  issue  in 
certain  actions,  and  under  certain  circumstances,  at  the  option  of  the 
plaintifE.  "When  the  warrant  issues,  it  accompanies  the  summons,  and 
is  served  with  it.  The  object  of  the  remedy  is  merely  to  retain 
the  property  of  the  defendant  within  the  jurisdiction  of  the  justice,  and 
in  the  custody  of  the  law,  subject  to  the  execution  which  may  be 
issued  upon  the  judgment  in  the  action,  in  case  the  plaintiff 
shall  ultimately  succeed  therein.  It  is  the  object  of  the  law 
to  give  to  every  person  a  prompt  and  effective  remedy,  and  as  nearly 
as  possible  to  provide  for  every  particular  case.  For  ordinary  cases  an 
ordinary  remedy  is  sufficient.  But  when  that  fails,  or  when  if  resorted 
to  it  would  be  ineffectual,  then  other  modes  of  proceeding  are  provided. 
A  summons,  followed  by  a  judgment  and  execution  thereon,  is  usually 
a  sufficient  remedy  if  the  delinquent  party  has  property  sufficient  to 
pay  the  demand,  and  if  snch  property  may  be  sold  on  an  execution. 

But  this  mode  of  proceeding  may  be  entirely  useless  in  some  cases, 
for  the  defendant  may  leave  the  county,  or  he  may  keep  concealed 
therein  for  the  purpose  of  avoiding  the  service  of  civil  process  upon 
him,  and  thereby  preventing  the  recovery  of  any  judgment  against 
him.  Or  if  he  does  not  do  this,  he  may  remove  his  property  from  the 
county,  or  dispose  of,  assign  or  secrete  it  for  the  purpose  of  defrauding 
his  creditors,  by  rendering  a  judgment  and  execution  fruitless  when 
obtained.  The  law  discountenances  every  act  which  is  done  with  such 
an  intention.  And  when  legal  proof  is  made  that  such  facts  exist  a 
more  prompt  and  certain  remedy  is  given. 

When  a  debtor  is  disposed  to  prevent,  or  to  hinder  and  delay  the 
ordinary  course  of  the  practice  in  obtaining  legal  remedies,  or  when  he 
remqves,  secretes  or  disposes  of  his  property  for  the  purpose  of  defraud- 
ing his  creditors,  he  is  not  entitled  to  any  especial  favor  from  the  laws, 
nor  from  the  courts  whose  process  he  would  evade  or  set  at  open  de- 
fiance. 
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The  law  has,  therefore,  provided  that  the  property  of  such  debtors 
may  be  immediately  taken  by  a  proper  officer,  and  securely  kept  by 
him  until  a  judgment  and  execution  can  be  duly  obtained,  when  such 
property  may  be  sold  and  the  avails  applied  to  the  payment  of  the 
judgment. 

It  must  be  remembered,  however,  that  such  a  mode  of  proceeding 
is  a  statutory  one ;  that  it  is  in  its  nature  summary ;  that  the  defendant 
has  no  opportunity  to  show  cause  why  the  process  ought  not  to  issue ;  that 
it  assumes  to  dispose  of  a  person's  property  before  any  judgment  has 
authorized  it  to  be  done ;  that  it  is  frequently  a  serious  injury  to  the 
person  whose  property  is  seized,  by  affecting  his  credit,  or  subjecting 
him  to  unnecessary  costs,  and  that  the  issuing  of  this  process  is  always 
based  upon  a  charge  of  fraud  which  has  been  made  and  sworn  against 
him.  It  is  for  these,  among  other  reasons,  that  the  courts  require  a 
strict  compliance  with  the  law  before  an  attachment  can  be  legally 
issued.  And  the  first  steps  to  be  taken  require  due  and  legal  proof 
that  there  is  a  legal  demand,  and  that  the  defendant  has  done,  or  is 
about  to  do,  some  of  the  fraudulent  acts  specified.  And  in  addition 
to  this  the  plaintiff  must  give  ample  security  for  the  indemnification 
of  the  defendant  if  the  claim  made  should  prove  groundless.  Claims 
are  sometimes  made  which  are  unjust ;  or,  at  all  events,  they  are  not 
such  as  the  law  will  enforce  ;  and,  therefore,  the  law  carefully  requires 
security  against  the  damages  which  may  be  sustained  by  the  party 
against  whom  such  claim  may  be  made.  The  law  thus  regards  and 
protects  the  rights  of  both  parties.  And  neither  unjust  claimants  nor 
fraudulent  debtors  are  permitted  to  have  any  legal  advantage  over  the 
other.  The  foregoing  remarks  are  sufficient  to  show  the  general  nature 
of  this  process.  And  it  may  seem  to  a  casual  reader,  that  the  .  entire 
matter  is  plain  enough.  But  it  must  be  remembered  that  there  are 
frequent  difficulties  in  the  way  of  applying  the  plainest  principles  to 
actual  practice. 

§  2.  In  what  actions  the  warrant  may  he  issued.  When  the 
other  facts  exist  which  entitle  a  plaintiff  to  a  warrant  of  attachment 
against  the  property  of  the  defendant,  the  right  to  the  remedy  will 
depend  upon  the  nature  of  the  plaintiff's  cause  of  action.  The  Code 
of  Civil  Procedure  provides  that  "  in  an  action  brought  before  a  justice 
of  the  peace  a  warrant  of  attachment  against  the  property  of  one  or 
more  defendants  must  be  granted,  upon  the  application  of  the  plaintiff, 
as  prescribed  in  this  article,  when  the  action  is  brought  upon  a  judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes  : 

1.  Breach  of  contract,  express  or  implied. 
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2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence  of  negli- 
gence, fraud  or  other  misconduct."  Vol.  1,  p.  13,  §  2905.  If  a  person 
has  been  induced  to  make  advances  upon  the  faith  of  forged  bills  of 
exchange,  notes  and  acceptances,  he  has  a  cause  of  action  for  an  ''injury 
to  personal  property  "  within  the  meaning  of  the  third  subdivision  of 
the  section  cited.     See  Boga/rt  v.  Dart,  25  Hun,  395. 

§  3.  When  an  attachment  may  be  issued  against  a  corporation. 
When  a  plaintiff  can  show  to  the  satisfaction  of  the  justice  that  he 
has  a  good  cause  of  action  against  a  foreign  corporation  to  recover 
damages  for  one  or  more  of  the  causes  specified  in  the  last  section, 
and  can  show,  if  the  action  is  upon  a  judgment  or  to  recover  for  a 
breach  of  contract,  that  he  is  entitled  to  recover  a  specified  sum  over 
and  above  all  counter-claims  known  to  him,  he  is  entitled  as  a  matter 
of  right  to  a  warrant  of  attachment  against  the  property  of  such  corpora- 
tion, upon  making  the  proper  afiidavit  and  giving  the  requisite  security. 
Vol.  1,  p.  13,  §  2906.  It  is  now  held  that  an  attachment  may  issue  in 
an  action  brought  upon  contract  by  a  citizen  of  this  State  against  a 
National  bank  located  in  another  State.  Robinson  v.  National 
BanTc  of  Newberne,  81  N.  T.  385.  The  decisions  to  the  contrary  must 
be  considered  overruled.  See  Bhoner  v.  First  National  .BanTc,  li 
Hun,  126 ;  Central  Nat.  B'k  v.  Richland  Nat.  Bh  of  Mansfield,  52 
How.  136.  Formerly  a  National  bank  located  in  this  State  was  con- 
sidered a  foreign  corporation,  at  least  for  the  purpose  of  subjecting  its 
property  to  the  process  of  attachment.  Bowen  v.  Nat.  B'h  of  Medina, 
34  How.  408.  See  Chatham  Nat.  B'h  of  N.  Y.  v.  Merchants'  Nat. 
B'h  of  West  Virginia,  1  Him,  702 ;  S.  C,  4  Sup.  Ot.  (T.  &  C.)  196. 
But  under  the  definition  given  by  the  present  Code,  a  National  bank 
located  in  this  State  is  a  domestic  corporation,  and  is  a  foreign  corpora- 
tion if  located  without  the  State.     See  vol.  1,  p.  170. 

It  was  held  under  the  old  Code  that  the  property  of  corporations 
created  by  or  under  the  laws  of  this  State  could  not  be  attached.  Far- 
rier V.  American  Glass  Silvering  Co.,  3  Abb.  (N.  S.)  419  ;  S.  C,  34 
How.  496 ;  7  Rob.  288.  But  the  present  statute  expressly  confers  the 
right  to  attach  the  property  of  a  domestic  corporation  in  the  class  of 
actions  specified  ia  the  preceding  section,  when  such  corporation  has 
removed  or  is  about  to  remove  property  from  the  county  where  it 
last  kept  its  principal  ofBce,  or  from  the  county  in  which  the  action 
is  brought,  with  intent  to  defraud  its  creditors,  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete  its 
property  with  the  like  latent.  See  vol.  1,  pp.  13,  14,  §  2906. 
23 
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§  4.    Attachment  against  the  property  of  natural  persons. 

Whenever  a  plaintiff  can  show,  to  the  satisfaction  of  the  justice,  that  he 
has  a  good  cause  of  action  against  a  non-resident  of  the  State  for  one  of 
the  causes  specified  in  section  2905  of  the  Code  of  Civil  Procedure,  and, 
if  the  action  is  upon  a  judgment,  or  to  recover  for  a  breach  of  con- 
tract, that  he  is  entitled  to  recover  in  such  action  a  specified  sum  over 
and  above  all  counter-claims  known  to  him,  he  has  an  absolute  right  to 
a  warrant  of  attachment  against  the  party  of  such  non-resident  upon 
making  affidavit  to  the-  facts  and  giving  the  required  security.  Vol.  1, 
p.  13,  §  2906.  A  person  who  has  been  convicted  of  a  criminal  offense, 
and  has  escaped  from  the  officer  having  him  in  custody,  and  has  ever 
since  remained  a  fugitive  from  justice,  successfully  eluding  the  officer 
seeking  to  discover  the  place  of  his  concealment,  may  be  proceeded 
against  by  attachment  as  a  non-resident  although  his  family  continues  to 
reside  within  the  State.  Mayor  v.  Genet,  4  Hun,  487 ;  S.  0.  affirmed,  63 
N.  Y.  64r6.  It  seems  that  the  actual  residence  of  the  defendant,  with- 
out regard  to  his  domicile,  is  what  determines  the  right  to  the  remedy. 
Haggart  v.  MorgoM,  5  1^.  Y.  422 ;  Frost  v.  Brisfnn,  19  "Wend.  11, 
14 ;  Matter  of  Thompson,  1  id.  43.  The  fact  that  a  defendant,  who 
resides  in  another  State,  has  a  place  of  business  in  this  State  does  not 
make  him  a  resident  here  so  as  to  prevent  the  issuing  of  an  attachment 
against  him  as  a  non-resident.    Wallace  v.  Castle,  68  N.  Y.  370. 

As  against  the  property  of  a  resident  of  the  State  an  attachment 
may  be  granted  in  one  of  the  actions  specified  in  section  2905  of  the 
Code  of  Civil  Procedure,  in  either  of  the  following  cases : 

1.  "When  the  defendant  has  departed,  or  is  about  to  depart,  from  the 
county  where  he  last  resided,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons. 

2.  When  the  defendant  keeps  himself  concealed  with  a  like  intent. 

3.  Where  a  defendant  has  removed  or  is  about  to  remove  property 
from  the  county  where  he  last  resided,  or  from  the  county  in  which  the 
action  is  brought,  with  intent  to  defraud  his  creditors. 

4.  When  the  defendant  has  assigned,  disposed  of,  or  secreted  property, 
or  is  about  to  assign,  dispose  of,  or  secrete  property,  with  a  like  intent. 

5.  When  the  defendant,  being  of  full  age,  has  been  continuously 
without  the  United  States  for  six  months  or  more,  immediately  before 
the  application,  and  either  has  not  made  a  designation  of  a  person  upon 
whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in  section  430  of 
the  Code  of  Civil  Procedure,  or  service  upon  the  person  so  designated 
cannot  be  made  with  due  diligence  in  the  county  where  the  person 
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making  the  designation  resides.  Yol.  1,  pp.  13, 14,  §  2906.  See  id.,  p.  14, 
§  430. 

The  provisions  of  the  Code  as  they  have  been  enacted  give  the  remedy 
by  attachment  only  because  of  some  delinquency  on  the  part  of  the  per- 
son or  persons  whose  property  is  to  be  seized.  They  do  not  allow  the 
property  of  one  person  to  be  seized  merely  because  he  is  connected  in 
business  with  another  person  who  has  been  guilty  of  acts  of  miscon- 
duct which  would  justify  the  issuing  of  an  attachment  against  his  prop- 
erty. They  provide  for  the  issuing  of  the  attachment  against  the  prop- 
erty of  one  or  more  of  the  defendants  who  are  shown  to  have  com- 
mitted one  of  the  acts  subjecting  him  or  them  to  this  remedy.  And 
it  is  only  against  the  person  or  persons  who  have  been  shown  to  have 
done  what  the  statute  intended  to  prohibit  that  the  attachment  can 
properly  be  issued.  Thus,  the  fact  that  one  of  two  partners  has  been 
guilty  of  acts  of  fraud  and  has  absconded  from  the  State  will  not  au- 
thorize an  attachment  against  the  firm  property,  when  it  appears  that 
the  other  partner  is  still  engaged  in  carrying  on  the  business  in  this  State, 
and  has  been  guilty  of  no  actual  misconduct.  In  such  case  the  attach- 
ment can.  issue  only  against  the  property  of  the  absconding  partner. 
Bogart  v.  Dcm-t,  25  Hun,  395. 

§  5.  Requisites  of  the  alfidavit.  To  entitle  a  plaintiff  to  a  warrant 
of  attachment  against  the  property  of  a  defendant  he  must  show  by  affi- 
davit, to  the  satisfaction  of  the  justice,  that  a  sufficient  cause  of  action 
exists  against  the  defendant  to  recover  damages  for  one  or  more  of  the 
causes  specified  in  section  2905  of  the  Code,  and,  if  the  action  is  upon 
a  judgment,  or  to  recover  for  a  breach  of  contract,  the  affidavit  must 
show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over 
and  above  all  counter-claims  known  to  him.  The  plaintiff  must  also 
show  by  affidavit,  to  the  satisfaction  of  the  justice,  that  the  defendant 
is  either  a  foreign  corporation,  or  not  a  resident  of  the  State,  or,  if  he 
is  a  natural  person,  or  a  domestic  corporation,  that  some  one  or  more  of 
the  facts  exist  which,  as  stated  in  the  two  preceding  sections,  are  made 
by  statute  a  ground  for  issuing  a  warrant  of  attachment  against  the 
property  of  a  domestic  corporation  or  resident  of  the  State,  ^o&cmte, 
177, 178  ;  vol.  1,  pp.  13, 14,  §  2906. 

How  these  facts  shall  be  stated  will  be  now  considered.  If  the 
ground  upon  which  the  application  for  a  warrant  is  based  is  the  fact 
that  the  defendant  is  not  a  resident  of  the  State,  it  will  be  advisable  to 
state  in  the  affidavit,  in  plain  and  direct  terms,  the  fact  of  the  defend- 
ant's non-residence,  although  that  is  not  indispensably  requisite,  if  the 
circumstances  disclosed  in  the  affidavit  point  in  an  unmistakable  man- 
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ner  to  that  conclusion.  Mayor  v.  Oenet,  4  Hmi,  487 ;  S.  C.  affirmed, 
63  N.  Y.  646. 

If  the  action  in  which  the  attachment  is  sought  is  founded  upon  a 
judgment  or  upon  a  breach  of  contract,  the  affidavit  must  show  "  that 
the  plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and  above 
all  counter-claims  known  to  him,"  or  it  will  be  fatally  defective.  Lyon 
V.  Blakesly,  19  Hun,  299  ;  Donnell  v.  Williams,  21  id.  216  ;  Trow'a 
Printing  and  Bookbinding  Co.  v.  Sa/rt,  60  How.  190 ;  Rupert  v. 
Haug,  87  N.  Y.  141. 

If  the  intent  of  the  defendant  to  defraud  his  creditors  is  one  of  the 
essential  grounds  upon  which  the  application  for  the  warrant  is  based,, 
that  intent  must  appear  as  a  fair  and  logical  sequence  from  facts  proved. 
It  matters  not  what  a  person  believes  or  disbelieves,  the  applicant  for  an 
attachment  must  show  by  proof  of  facts  known  to  the  witnesses  who 
testify  to  them  that  the  belief  in  the  intent  to  defraud  is  well  founded. 
Ellison  V.  Bernstein,  60  How.  145.  If,  the  ground  upon  which  the  ap- 
plication is  based  is  that  the  debtor  is  about  to  assign,  dispose  of,  or  se- 
crete his  property  with  intent  to  defraud  his  creditors,  and  all  the  ma- 
terial facts  are  stated  in  the  affidavit  upon  information  and  belief,  and 
it  is  not  shown  that  the  persons  from  whom  the  deponent  professes  to 
have  obtained  his  information  are  absent,  or  that  their  depositions  can- 
not be  procured,  the  affidavit  will  be  insufficient  to  give  the  justice 
jurisdiction  to  issue  the  attachment.  Steuben  County  Bamik  v.  Al. 
berger,  78  IST.  Y.  252.  The  general  principles  stated  in  a  preceding 
chapter  as  to  statements  of  intent  in  affidavits,  and  allegations  upon  in- 
formation and  belief,  are  applicable  to  affidavits  used  upon  application 
for  attachments.     See  ante,  115. 

In  some  cases,  persons  applying  for  an  attachment  seek  to  avoid  the 
difficulty  and  labor  of  setting  forth  the  grounds  of  their  belief  in  the 
intention  of  the  defendant  to  defraud  his  creditors  by  swearing  posi- 
tively to  that  intent.  But  this  will  not  relieve  the  plaintiif  of  the 
duty  of  presenting  to  the  justice  facts  showing  an  intent  upon  the 
part  of  the  defendant  to  defraud  his  creditors,  verified  by  the  affi- 
davit of  persons  having  personal  knowledge  of  those  facts,  or  showing 
that  their  testimony  was  not  available.  Where  a  party  swears  posi- 
tively to  facts  which  are  not  necessarily  beyond  his  means  of  personal 
knowledge,  and  the  adverse  party  has  had  an  opportunity  to  controvert 
them,  but  has  failed  to  do  so,  an  appellate  court  may  be  justified  in 
assuming  the  truth  of  the  facts  so  stated.  Pierson  v.  Freemam,  77 
]Sr.  Y.  589.  But  when  it  is  plain  that  a  person  making  an  affidavit 
can  have  no  actual  knowledge  of  the  facts  to  which  he   testifies,  it 
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will  not  be  enough  that  the  witness  has  sworn  to  those  facts  positively. 
He  mtist  still  give  the  sources  of  his  information  so  that  the  justice 
may  see  that  the  facts  sought  to  be  proved  are  established  by  legiti- 
mate testimony.  £^Uison  y.  Bernstein,  QO  How.  14:5.  See  Stewart  y. 
Brown,  16  Barb.  367.  It  is  not  enough  that  the  affidavit  discloses  the 
fact  that  the  defendant  has  assigned,  disposed  of,  or  secreted,  or  is 
about  to  assign,  dispose  of,  or  secrete  property,  unless  it  is  further 
shovpn  that  the  act  has  been  done,  or  is  about  to  be  done,  with 
intent  to  defraud  the  defendant's  creditors.  It  is  true  that  the  statute 
in  terms  gives  a  right  to  an  attachment  in  certain  actions  where  it 
appears  by  affidavit,  to  the  satisfaction  of  the  justice,  that  the  defend- 
ant has  removed,  or  is  about  to  remove,  "  property  "  *  *  *  with  intent 
to  defraud  his  creditors,  or  has  assigned,  disposed  of  or  secreted,  or 
is  about  to  assign,  dispose  of,  or  secrete  "property"  with  a  like 
intent.  But  the  "  property  "  referred  to  in  the  statute  is  the  property 
of  the  defendant,  and  not  the  property  of  the  plaintiff,  or  of  a  stran- 
ger. The  conversion  of  the  plaintiff's  property  is  one  ground  of 
issuing  an  attachment ;  and  when  that  constitutes  the  plaintiff's  cause 
of  action  the  Code  requires  that  he  shall  shoW,  to  the  satisfaction  of  the 
judge,  the  existence  of  a  sufficient  cause  of  actign  against  the  defendant 
to  recover  damages  for  such  conversion.  But  it  also  requires  that,  in 
addition  to  the  statement  of  such  cause  of  action,  the  plaintiff  shall 
show  that  the  defendant  is  either  not  a  resident  of  the  State,  or  that 
he  has  removed,  assigned,  secreted  or  disposed  of,  or  is  about  to 
remove,  assign,  secrete  or  dispose  of  his  property  with  intent  to  defraud 
his  creditors.     Oerman  JBcmk  of  London  v.  Dash,  60  How.  124. 

An  affidavit  may  be  sufficient  to  justify  a  justice  in  issuing  an  order 
for  the  arrest  of  the  defendant,  but  not  sufficient  to  authorize  him  to 
issue  a  warrant  of  attachment  against  the  property  of  the  defendant. 
Achelis  V.  Kahnan,  60  How.  491.  The  mere  making  of  an  assign- 
ment, with  preferences  to  actual  creditors,  is  not  sufficient  to  estab- 
lish an  intent  to  defraud  creditors.     lb. 

It  has  been  held  that  it  was  no  evidence  of  fraud  for  an  insolvent 
debtor  to  threaten  an  assignment,  for  this  would  imply  an  equal  dis- 
tribution among  his  creditors.  Diokerson  v.  Benham,  20  How.  343 ;  S- 
C,  12  Abb.  158.  So  it  has  been  held  that  a  threat  to  give  preference 
might  not  be  evidence  of  a  fraudulent  intent  because  in  some  cases  this 
would  be  just  and  equitable.  But  such  a  threat  gives  suspicion  of 
fraudulent  intent,  and  with  slight  circumstances  tending  in  the  same 
direction,,  vsdll  uphold  a  presumption  of  fraudulent  intent.  Anthony  v. 
Stype,  19  Hun,  265.     A  debtor  cannot  use  the  power  he  has  of  assign- 
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ing  his  property  with  preferences  to  intimidate  creditors  from  pressing 
the  remedies  allowed  by  law  to  collect  debts,  without  being  chargeable 
with  intent  to  defraud  them.  Oasherie  v.  Ajyple,  14  Abb.  64 ; 
Livermore  v.  Rhodes,  27  How.  506 ;  S.  C,  3  Eob.  626 ;  Anthony  v. 
Stype,  19  Hun,  265.  In  the  case  last  cited  it  was  made  to  appear  from 
the  affidavits  upon  which  a  warrant  of  attachment  was  granted  that  the 
plaintiff  was  justly  indebted  to  the  plaintiffs,  on  contract,  for  goods, 
wares  and  merchandise  sold  and  delivered  in  a  specified  sum ;  that  the 
defendant  was  a  merchant ;  that  he  was  insolvent ;  that  the  plaintiffs 
called  upon  him  for  payment  of  their  claim ;  that  he  admitted  his  in- 
ability to  meet  his  engagements  and  to  pay  his  debts  in  full ;  that  he 
was  willing  to  turn  out  his  goods  to  his  creditors  if  they  would  get  to- 
gether and  agree  to  take  them  and  apply  them  jjro  rata  on  their  claims 
and  discharge  him  from  further  liability  ;  that  he  asserted  that,  if  sued, 
he  would  make  an  assignment,  with  preferences,  and  would  leave  out 
those  suing  so  that  they  would  get  nothing  on  their  claims ;  that  not- 
withstanding his  admitted  insolvency,  he  kept  his  store  open,  continued 
to  dispose  of  his  goods,  and  appropriated  the  avails  of  sales  to  purposes 
other  than  the  payment  of  his  debts,  refusing  to  pay  any  thing  to  his 
creditors,  either  in  goods  or  money,  and  declaring  that  he  would  not 
pay  any  thing  unless  his  creditors  all  agreed  to  take  his  goods  and  apply 
\hera.pro  rata,  and  discharge  him  ;  that  a  large  number  of  his  creditors 
refused  these  terms,  but,  so  far  as  was  known,  were  willing  to  take  the 
goods  and  apply  them  on  his  indebtedness ;  that  the  debtor  refused  to 
turn  them  over  to  his  creditors  upon  these  terms ;  and  continued  to  dis- 
pose of  them ;  and  it  was  held,  upon  an  application  to  set  aside  the  at- 
tachment upon  the  papers  upon  which  it  was  granted,  that  the  facts 
stated  furnished  abundant  proof  of  an  attempt  on  the  part  of  the  debtor 
to  make  a  fraudulent  disposition  of  his  property. 

Proof,  by  affidavit,  that  a  debtor  is  insolvent ;  that  he  has  turned  out 
to  some  of  his  creditors  goods  to  the  amount  of  less  than  one-half  of 
their  respective  claims ;  that  he  refuses  to  turn  over  any  goods  to  the 
plaintiff,  or  to  pay  the  amount  due  to  them  ;  that  he  is  selling  his  stock 
in  trade  and  not  likely  to  continue  his  business,  is  not  sufficient  to  au- 
thorize a  justice  of  the  peace  to  issue  a  warrant  of  attachment  against 
the  property  of  the  debtor,  upon  the  ground  that  he  has  disposed  or  is 
about  to  dispose  of  his  property  with  intent  to  defraud  his  creditors. 
Horton  v.  Famiher,  14  Hun,  172.  And  see  Miller  v.  Brinkerhoff,  4 
Denio,  118. 

If  a  plaintiff  states  in  his  affidavit,  upon  information  apd  belief, 
facts  showing  an  intention  upon  the  part  of  the  defendant  to  dispose  of 
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his  property  with  intent  to  defraud  his  creditors,  and  also  positively 
alleges  that  he  has  stated  these  facts  to  the  defendant,  and  that  the  de- 
fendant did  not  deny  the  truth  of  the  statements  but  promised  to  call 
immediately  and  settle  or  secure  the  plaintiff's  claim,  the  affidavit  will 
present  sufficient  evidence  of  the  fraud  to  warrant  the  issuing  of  an 
attachment.  Blake  v.  Bernhardt,  6  Sup.  Ct.  (T.  &  C.)  74 ;  S.  C,  3 
Hun,  397. 

In  stating  the  cause  of  action  in  the  affidavit  it  is  not  necessary  to 
negative  every  possible  defense  which  might  be  interposed  thereto.  It 
is  sufficient  that  the  affidavit  discloses  a,  prima  fade  right  of  action  of 
.  the  class  specified  in  section  2305  of  the  Code.  See  Kiefer  v.  Webster, 
6  Hun,  526.  But  the  affidavit  should  show  that  a  cause  of  action  ex- 
ists in  favor  of  the  plaintiff,  and  should  state  the  facts  out  of  which  the 
cause  of  action  arose  directly  and  not  by  way  of  recital.  Manton  v. 
Poole,  4  Hun,  638.  See,  also,  St.  Amant  v.  De  Beixoedon,  3  Sandf. 
703;  Hill  v.  Bond,  22  How.  272. 

The  general  rules  as  to  the  requisites  of  all  affidavits,  and  as  to  the 
mode  of  stating  facts  therein,  have  been  sufficiently  discussed  in  a  pre- 
ceding chapter.  See  ante.  111,  114.  The  legal  effect  of  the  words  "  to 
the  satisfaction  of  the  justice  "  has  been  already  explained.  See  a/iite, 
117.  The  justice  must  be  satisfied  when  legal  proof  is  made  by  affida- 
vit of  the  facts  required  by  statute  to  authorize  him  to  issue  a  warrant 
of  attachment,  and  he  has  no  right  to  be  satisfied  with  any  thing  short 
of  such  proof.     See  People  v.  Sutherland,  81 1^.  Y.  1. 

The  affidavit  may  be  drawn  by  the  justice  and  may  be  sworn  to  before 
him  or  before  any  other  officer  authorized  to  administer  an  oath.  It  may 
be  made  by  the  plaintiff  or  by  any  other  person  having  the  requisite 
knowledge  of  the  facts.  It  must  be  filed  with  the  justice  when  the  war- 
rant is  granted.    Vol.  1,  p.  14,  §  2906. 

The  following  form  may  be  of  some  service  as  a  suggestion  of  what 
is  required  in  these  papers,  although  the  ever- changing  facts  of  differ- 
ent cases  render  forms  of  little  practical  value. 
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Affidwvitfor  cm  attachment. 
JUSTICE'S  COUET. 


Edward  Kenyon 

agst. 
George  M.  Cole. 


Before  Henet  HuDsoir,  JusUce. 


:  }"••• 


COTJKTT  OF 

Town  of 

Edward  Kenyon,  being  duly  sworn,  says  that  he  has  a  sufficient  cause 
of  action  against  George  M.  Cole,  above  named,  to  recover  the  damages 
sustained  by  deponent  by  reason  of  the  breach  by  said  Cole  of  the  con- 
tract hereinafter  mentioned,  and  is  entitled  to  recover  as  such  damages 
from  said  Cole  the  sum  of  $120  over  and  above  all  counter-claims 
known  to  deponent. 

That  the  facts  constituting  said  cause  of  action  are  as  follows: 
That  on  or  about  the  day  of  ,  1882,  deponent  sold  and  de- 

livered to  the  said  George  M.  Cole  at  his  request  ten  thousand  feet  of 
timber,  to  be  used  in  constructing  a  bridge  for  the  Callistoga  Plankroad 
Company  across  the  West  Meriden  creek,  for  which  timber  the  said 
Cole  agreed  to  pay  to  deponent  the  sum  of  $12  per  thousand  feet,  upon 
receiving  from  said  company  the  first  payment  under  his  contract  for 
building  said  bridge.  That  the  said  Cole  received  from  the  company  the 
first  payment  under  said  contract  more  than  thirty  days  ago,  and  since 
receiving  such  payment  has  neglected  and  refused  and  stiU  neglects 
and  refuses  to  pay  to  deponent  the  purchase-price  of  said  timber,  or  any 
part  thereof. 

And  deponent  further  says,  that  the  said  Cole  is  not  a  resident  of  the 
State  of  New  York,  but  is  a  resident  of  the  State  of  New 
Jersey;  that  deponent  has  applied  to  Henry  Hudson,  a  justice  of 
the  peace  of  the  town  of  ,   county  of  , 

for  a  summons  whereby  to  commence  an  action  in  deponent's  name  and 
behalf  against  the  said  George  M.  Cole  to  recover  the  damages  he  has 
sustained,  as  before  stated,  and  hereby  applies  to  said  justice  to  grant, 
at  the  time  such  summons  is  issued,  a  warrant  of  attachment  against  the 
property  of  the  said  George  M.  Cole,  to  accompany  the  summons  in 
said  action. 

EDWAED  KENTON. 
Subscribed  and  sworn  to  before  me, ) 

this  26th  day  of  April,  1882.         f 

Henet  Hudson,  Justice  of  the  Peace. 
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§  6.   Security  required  before   granting  the  warrant.     The 

statute  provides  tliat  before  granting  tlae  warrant  the  justice  must  re- 
quire a  written  undertaking  to  the  defendant  on  the  part  of  the 
plaintiff,  with  one  or  more  sureties,  approved  by  the  justice,  to  the 
effect  that  if  the  defendant  recover  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  tlie  plaintiff  will  pay  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  attachment,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  at  least  $200,  and  that,  if  the  plaintiff  recovers  judg- 
ment, he  will  pay  to  the  defendant  all  money  received  by  him  from 
property  taken  by  virtue  of  the  warrant  of  attachment,  or  upon  any 
bond  given  therefor,  over  and  above  the  amount  of  the  judgment,  and 
interest  thereupon.     Vol.  1,  p.  15,  §  2908. 

The  plaintiff  need  not  join  in  the  execution  of  this  undertaking,  and 
the  execution  of  the  instrument  by  one  surety  will  answer  the  require- 
ments of  the  statute.  Yol.  1,  p.  124,  §  811.  The  undertaking  must 
be  properly  acknowledged  or  proved,  ,and  certified  by  the  officer  be- 
fore whord  the  acknowledgment  or  proof  is  taken.  Id.,  §  810.  If 
two  or  more  persons  execute  it,  it  must  be  joint  and  several  in 
form  and  accompanied  by  the  affidavit  of  each  surety,  to  the  effect 
that  he  is  a  resident  of,  and  a  householder  or  a  freeholder  within  the 
State,  and  is  worth  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking,  over  all  the  debts  and  liabilities  which  he  owes,  or 
has  incurred,  and  exclusive  of  property  exempt  by  law  from  levy  and 
sale  under  execution.  Id.,  §  812. 

Plaintiff^ s  vmdertaking  for  attachment. 

JUSTICES'  COUET. 


Edward  Kenyon 

agst. 
George  M.  Cole. 


Before  Henet  Hudson,  Justice, 


The  above-named  plaintiff  having  applied  to  the  said  justice  of  the 
peace  for  a  summons  herein,  and  having  also  applied  to  him  to  grant, 
at  the  time  the  summons  is  issued,  a  warrant  of  attachment  against  the 
property  of  the  defendant,  and  it  appearing  by  affidavit  duly  made  that 
the  action  is  brought  to  recover  for  one  of  the  causes  specified  in  sec- 
tion 2905  of  the  Code  of  Civil  Procedure,  and  that  a  sufficient  cause  of 
action  exists  in  favor  of  the  plaintiff  against  the  defendant  to  recover 
damages  for  the  cause  of  action  above  specified  ;  that  the  plaintiff 
is  entitled  to  recover  herein,  therefor  and  thereon  the  sum  of  $120, 
24 
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over  and  above  all  counter-claims  known  to  him;  that  plaintiff  un- 
der section  2906  of  the  Code  of  Civil  Procedure  is  entitled  to  a  vrar- 
rant  of  attachment  against  the  property  of  the  defendant,  and  the 
said  justice  having  required  a  written  undertaking  to  the  defendant 
on  the  part  of  the  plaintifE  as  provided  for  by  law  : 

Now,  therefore,  we,  Edward  Kenyon,  plaintiff,  and  Harvey  Birch 
and  John  Flandreau  as  his  sureties  do  hereby  jointly  and  severally  un- 
dertake to  the  defendant  that  if  the  defendant  recover  judgment,  or  the 
warrant  of  attachment  is  vacated,  the  plaintiff  will  pay  all  costs  which 
may  be  awarded  to  the  defendant,  and  all  damages  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum  of  $200 ; 
and  that  if  the  plaintifE  recovers  judgment  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  the  property  taken  by 
virtue  of  the  warrant  of  attachment,  or  upon  any  bond  given  therefor, 
over  and  above  the  amount  of  the  judgment  and  interest  thereupon. 

Dated  the  'i'oth  day  of  April,  1882. 

EDWARD   KENYON, 
HARVEY  BIRCH, 
JOHN  FLANDREAU. 

{Add  acknowledgment  and  justification  of  sureties^ 

The  form  of  an  acknowledgment  and  affidavit  of  justification  will  be 
found  on  pages  153,  154  of  this  volume. 

The  justice  should  indorse  upon  the  attachment  his  approval  of  the 
sureties  in  the  undertaking. 

The  undertaking  should  be  filed  by  the  justice,  and  retained  by  him 
as  a  part  of  the  papers  and  proceedings  in  the  case. 

§  7.  The  warrant  of  attachment.  Upon  the  presentation  to  the 
justice  of  the  undertaking  mentioned  in  the  preceding  section  and  an 
affidavit  or  affidavits,  sufficient  in  point  of  form,  containing  a  proper 
statement  of  the  facts  required  by  the  statute  to  entitle  the  plaintiff  to 
this  remedy,  he  should  issue  a  summons  in  the  ordinary  form  in  favor 
of  the  plaintiff,  and  either  indorse  upon  the  summons  or  annex  to  it  a 
warrant  of  attachment  against  the  property  of  one  or  more  of  the  de- 
fendants, as  the  facts  of  the  case  may  require.  The  warrant  issues  as 
a  matter  of  strict  legal  right  when  the  plaintiff  has  presented  to  the 
justice  due  proof  of  the  facts  entitling  him  to  the  remedy  and  given 
the  requisite  security ;  and  the  justice  has  no  discretion  in  the  matter. 

The  warrant  must  be  subscribed  by  the  justice  and  must  briefly  re- 
cite the  ground  of  the  attachment.  It  must  require  the  constable  to 
whom  the  summons  is  dehvered  to  attach  on  or  before  a  day  specified 
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therein,  which  must  be  at  least  six  days  before  the  return  day  of  the 
summons,  and  safely  to  keep,  as  much  of  the  defendant's  goods  and 
chattels,  within  the  county,  as  will  satisfy  the  plaintiff's  demand,  with 
the  costs  and  expenses,  and  to  make  return  of  his  proceedings  thereon 
to  the  justice,  at  the  time  when  the  summons  is  returnable.  The 
amount  of  the  plaintijff's  demand  must  be  specified  in  the  warrant  as 
stated  in  the  affidavit.  Yol.  1,  p.  14,  §  2907.  In  all  other  particulars 
the  warrant  must  conform  to  the  general  requirements  of  the  statute 
as  to  mandates  issued  out  of  a  justice's  court.  See  ante,  101.  If  by  inad- 
vertence the  justice  omits  to  insert  in  the  warrant  the  amount  of  the 
plaintiffs  demand  as  sworn  to  by  him  in  his  affidavit,  he  may  correct 
the  mistake  by  inserting  the  amount  after  the  return  of  the  warrant. 
N'ear  v.  Van  Alstyne,  14  Wend.  230. 

Form  of  the  warrant  of  attachment. 
JUSTICE'S  COURT. 


Edward  Kenyon 

agst. 
George  M.  Cole. 


Before  Heney  Hudson,  Justice. 


The  People  of  the  State  of  New  York,  to  any  constable  of  the  county 
of  ,  to  whom,  the  swmTuoTis  herein  is  delivered, 

greeting : 
The  plaintiff  herein  having  applied  to  the  said  justice  of  the  peace 
for  a  summons  herein,  and  having  also  applied  to  him  to  grant,  at  the 
time  the  summons  is  issued,  a  warrant  of  attachment  against  the  prop- 
erty of  the  defendant  George  M.  Cole,  and  it  appearing  to  the  satisfac- 
tion of  said  justice  by  affidavit  duly  made  that  the  defendant  is  not  a 
resident  of  this  State ;  that  the  plaintiff  has  a  sufficient  cause  of  action 
against  the  defendant  to  recover  damages  for  the  breach  of  a  contract, 
namely,  to  recover  the  purchase-price  of  ten  thousand  feet  of  timber 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  at  his 
request,  for  the  sum  of  $12  per  thousand  feet,  which  sum  the  defend- 
ant promised  and  agreed  to  pay  therefor  at  the  time  specified,  but  has 
refused  and  neglected  to  pay  at  said  time  or  at  any  time  thereafter  ; 
that  the  plaintiff  is  entitled  to  recover  of  the  defendant  the  sum  of 
$120  over  and  above  all  counter-claims  known  to  him ;  and  that  the 
plaintiff  is  entitled  by  law  to  a  warrant  of  attachment  against  the  prop- 
erty of  said  defendant  upon  the  grounds  stated,  and  the  said  justice 
having  required  a  written  undertaking  to  the  defendant  on  the  part  of 
the  plaintiff  with  one  or  more  sureties  approved  by  the  said  justice,  to 
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the  effect  provided  for  in  section  5098  of  the  Code  of  Civil  Procedure, 
which  has  been  duly  given  and  delivered : 

Now,  therefore,  you  the  said  constable,  to  whom  the  summons 
herein  is  delivered,  are  required  to  attach,  on  or  before  the  29th  day  of 
April,  1882,  and  safely  to  keep,  as  much  of  the  defendant's  goods  and 
chattels,  within  your  county,  as  will  satisfy  the  plaintiff's  demand, 
which  amounts,  as  stated  in  the  affidavit,  to  $120  with  the  costs  and 
expenses,  and  to  make  return  of  your  proceeding  hereon  to  the  Jus- 
tice, at  the  time  when  the  summons  is  returnable. 

Dated  at  the  town  of  ,  this  2Qth  dwy  of  April,  1882. 

HENRY  HUDSON,  Justice  of  the  Peace. 

§  8.  Execution  of  the  warrant.  In  almost  every  case  in  which  a 
warrant  of  attachment  issues,  time  is  of  the  utmost  importance  to  the 
plaintiff,  and  any  delay  in  levying  upon  the  goods  of  the  defendant  is 
generally  to  the  prejudice  of  the  plaintiff.  The  warrant  fixes  the  day 
on  or  before  which  the  levy  must  be  made,  but  otherwise  leaves  the 
time  of  the  execution  of  the  warrant  to  the  convenience  and  discretion 
of  the  constable.  There  are  certain  days  upon  which  the  service  of 
any  mandate  is  prohibited.  See  ante,  107.  Of  course  no  service  should 
be  made  upon  those  days,  whatever  may  be  the  effect  of  the  delay. 
But  the  constable  should  execute  the  warrant  at  the  earliest  hour  upon 
which  legal  service  can  be  made.  Before  setting  forth  to  serve  the 
warrant  and  summons,  the  constable  should  provide  himself  with  an 
exact  copy  of  the  summons  and  warrant ;  and  should  prepare  in  dupli- 
cate a  blank  inventory  in  which  to  insert  a  description  of  the  property 
seized. 

The  constable  should  execute  the  warrant  by  levying  upon  and 
taking  into  his  custody  so  much  of  the  goods  and  chattels  of  the 
defendant,  not  exempt  from  levy  and  sale  by  virtue  of  an  execution, 
including  money  and  bank  notes,  which  he  finds  within  his  county,  as 
will  satisfy  the  plaintiff's  demand,  with  the  costs  and  expenses.  Vol. 
1,  p.  15,  §  2909.  The  warrant  will  not  protect  the  officer  in  levying 
upon  the  property  of  a  stranger,  nor  in  seizing  the  property  of  the 
defendant  beyond  the  limits  of  the  county  in  which  the  officer  resides, 
nor  in  levying  upon  property  exempt  from  levy  and  sale  by  virtue  of 
an  execution.  The  statute  enumerates  the  articles  of  personal  prop- 
erty exempt  from  levy  and  sale  under  execution.  See  vol.  1,  pp.  49, 
50.  "Whatever  cannot  be  taken  by  the  judgment  cannot  be  taken  by 
the  attachment  which  precedes  the  judgment  and  holds  the  property 
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for  it.  MoGullough  v.  Oarragan,  24  Hun,  15Y.  An  attachment  may 
be  issued  against  a  member  of  a  copartnership,  and  the  interest  of 
that  partner  in  the  firm  property  may  be  levied  upon  and  sold.  Staats 
V.  Bristow,  73  IS".  Y.  264 ;  Smith  v.  Orser,  42  id.  132 ;  Atkins  v. 
oaxton,  77  id.  396.  For  the  purpose  of  rendering  such  levy  and 
sale  effectual  the  officer  may  take  into,  possession  the  partnership  prop- 
erty, and  upon  the  sale  may  deliver  it  to  the  purchaser.  lb. ;  GoU  v. 
Mnion,  8  Abb.  120 ;  Fhillips  v.  CooTc,  24  Wend.  389 ;  Waddell  v. 
Cooh,  2  Hill,  47 ;  Marshall  v.  McGregor,  69  Barb.  519.  In  this 
respect  there  is  no  distinction  between  an  attachment  and  an  execution. 
Sm,ith  V.  Orser,  42  N.  T.  132.  ■  See  Ryder  v.  Gilbert,  16  Hun,  163  ; 
Mghth  Wat.  Banh  v.  Fitoh,  49  IST.  Y.  639 ;  Walsh  v.  Adams,  3  Denio, 
152.  But  the  purchaser  at  such  sale  takes  the  property  subject  to  the 
rights  of  the  copartners  of  the  debtor,  and  of  the  creditors  of  the  firm, 
and  subject  to  an  accounting  which  may  disclose  that  he  derived  no 
beneficial  interest  from  his  purchase.  All  that  he  can  ultimately  obtain 
is  the  debtor's  share  of  such  surplus  as  may  remain  after  payment  of 
the  firm  debts  and  the  adjustment  of  the  accounts  of  the  partners  as 
between  themselves.  Staats  v.  Bristow,  73  IST.  Y.  264  ;  Atlcins  v.  Sax- 
ton,  77  id.  196.  But  the  proceedings  of  the  officer  to  reach  the 
interest  of  the  individual  partner  should  be  conducted,  as  far  as  possible^ 
in  harmony  with  the  rights  of  the  other  partners,  and  not  in  hostility 
to  them.  His  power  to  take  and  deliver  possession  of  the  partnership 
property  is  merely  incidental  to  the  right  to  reach  the  interest  of  the 
debtor,  and  is  to  be  exercised  only  as  a  means  to  that  end.  Conse- 
quently if  he  exceeds  that  limit,  and  undertakes  to  interfere  with  the 
rights  of  other  partners  further  than  is  necessary  to  reach  the  interest 
of  the  partner  named  in  the  warrant,  and  dispose  of  it,  as,  for  example, 
if  instead  of  selling  the  interest  of  such  partner  he  undertakes  to  sell 
the  entire  property,  his  act,  although  nugatory,  is  such  an  interference 
as  renders  him  liable  as  a  trespasser  from  the  beginning.  lb.;  Wad- 
dell v.  Cook,  2  Hill,  47.  If,  instead  of  levying  on  the  debtor's  inter- 
est, he  levies  upon  and  seizes  the  property  of  the  firm  as  the  sole  prop- 
erty of  the  debtor,  he  is  a  trespasser. 

In  respect  to  the  amount  of  property  to  be  attached,  the  statute  pro- 
vides that  the  constable  shall  levy  upon  and  take  into  his  custody  so 
much  of  the  chattels  of  the  defendant  as  will  satisfy  the  plaintiff's  de- 
mand with  the  costs  and  expenses.  He  has  the  right  to  a  reasonable 
judgment  as  to  the  amount  to  be  so  held,  he  is  responsible  to  both 
parties  for  the  exercise  of  a  sound  and  reasonable  discretion  in  per- 
fonning  his  duty.     The  plaintiff  has  no  authority  to  dictate  as  to  'the 
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extent  of  tlie  levy,  and  the  defendant  has  no  authority  to  limit  it. 
Wehle  V.  GoTmer,  83  N.  Y.  231 ;  Fitzgerald  v.  Blake,  42  Barb.  513  ; 
S.  C,  28  How.  110.  The  constable  must  decide  for  himself,  upon  the 
responsibility  which  attaches  to  his  office,  as  to  the  extent  and  suffi- 
ciency of  the  seizure. 

Having  taken  the  property  into  his  possession,  he  must  safely  keep 
it,  to  be  disposed  of  according  to  law.  He  must  immediately  make  an 
inventory  of  the  property  seized,  and  must  state  therein  the  estimated 
value  of  each  item  or  article.  This  inventory  is  in  practice  usually  at- 
tached to  the  warrant  and  summons,  but  may  with  equal  propriety  be 
made  a  separate  instrument.     The  following  form  is  in  common  use. 

Constables  In/oentory. 

An  inventory  of  the  goods  and  chattels  of  the  defendant  levied  upon 
and  taken  into  my  custody  upon  and  by  virtue  of  the  foregoing  war- 
rant of  attachment,  this  28th  day  of  April,  1882,  with  the  estimated 
value  of  each  item  or  article,  viz. : 

Estimated 
Item  or  article.  value. 

One  red  cow,  about  four  years  old $23  00 

Five  cords  of  hard  maple  wood 30  00 

Twenty-five  bushels  of  corn  in  the  ear 7  00 

Five  tons  of  hay 75  00 

RICHARD  JOHNSON,  Constable. 

After  the  inventory  is  made  the  constable  ought  to  make  an  exact 
copy  of  it,  and  also  an  exact  copy  of  the  summons  and  warrant  of  at- 
tachment if  that  has  not  been  done.  He  should  then  immediately 
serve  the  summons,  together  with  the  warrant  of  attachment  and  in- 
ventory, upon  the  defendant,  by  dehvering  to  him  personally  a  copy  of 
each,  if  he  can  with  reasonable  diligence  be  found  within  the  county  ; 
or,  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  certified  by  the 
constable,  at  the  last  place  of  residence  of  the  defendant  in  the  county 
with  a  person  of  suitable  age  and  discretion ;  or,  if  such  a  person  can- 
not be  found  there,  by  posting  it  on  the  outer  door,  and  also  deposit- 
ing another  copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence ;  or,  if  the  de- 
fendant has  no  place  of  residence  in  the  county,  by  delivering  it  to  the 
person  in  whose  possession  the  attached  property  is  found .  Yol.  1,  p. 
15j  §  2910.  It  will  be  noticed  that  when  the  constable  makes  personal 
service  of  the  summons,  attachment  and  inventory,  it  does  not  require 
that  the  copies  delivered  by  him  to  the  defendant  shall  be  certified. 
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But  when  the  service  is  not  made  upon  the  defendant  personally  the 
copies  must  be  certified.     The  certificate  may  be  in  the  following  form : 

Certificate  on  summons,  warrant  or  inventory. 

I  do  hereby  certify  that  the  within  is  a  correct  copy  of  the  summons 
{or  warrant  of  attachment,  or  inventory)  in  this  action. 

Dated  April  28,  1882. 

RICHAKD  JOHNSON,  Constable. 

When  the  defendant  is  a  non-resident  of  the  county,  and  he  is  merely 
passing  through  it,  the  copies  cannot  be  served  by  leaving  them  at 
the  hotel  at  which  he  may  take  a  meal  or  stay  over  night.  Such  a  stop- 
ping would  not  make  the  hotel  his  last  place  of  residence.  Dudley  v. 
Staples,  15  Johns.  196.  And  a  voluntary  appearance  of  the  defend- 
ant on  the  return  day  will  merely  confer  jurisdiction  over  the  person 
of  the  defendant,  but  not  of  the  property.  This  was  so  decided  in  a 
case  in  which  the  defendant  could  not  be  found,  but  he  had  a  residence 
in  the  county,  though  no  copies  were  left  there.  The  attachment  was 
held  void  as  against  the  claims  of  other  execution  creditors.  Watts  v. 
WilleU,  2  Hilt.  212. 

When  the  constable  has  once  taken  the  defendant's  property,  the 
law  holds  him  accountable" for  its  safe-keeping,  and  he  will  be  liable 
for  its  loss,  unless  he  uses  due  diligence  in  securing  it.  He  may  leave 
it  in  custody  of  a  third  person,  and  take  his  receipt  for  its  re-delivery 
in  the  same  manner  as  upon  an  execution.  Harvey  v.  Lane,  12 
Wend.  663.  This  receipt  may  be  in  the  same  form  as  that  which  is 
given  when  property  is  taken  upon  an  execution,  except  that  in  this 
case  the  receipt  should  show  that  the  property  was  taken  upon  an 
attachment  instead  of  an  execution. 

§  9.  Proceedings  by  defendant  to  retain  his  goods.  At  any 
time  before  judgment  is  rendered  in  an  action  in  which  a  warrant  of 
attachment  has  been  levied,  the  defendant,  or  his  attorney  or  agent 
acting  in  his  behalf,  may  obtain  a  re-delivery  of  the  property  seized, 
by  executing  and  delivering  to  the  constable  an  undertaking  to  the 
plaintiff,  in  a  sum  specified  therein,  at  least  twice  the  vahie  of  the 
property  attached  as  stated  in  the  inventory,  with  one  or  more  sure- 
ties, approved  by  the  constable  or  by  the  justice  who  issued  the  war- 
rant, and  to  the  effect  if  judgment  is  rendered  agamst  the  defendant, 
and  an  execution  is  issued  thereupon  within  six  months  after  the  giv- 
ing of  the  undertaking,  the  property  attached  shall  be  produced  to 
satisfy  the  execution.    Vol.  1,  p.  15,  §  2911. 

Under  the  old  practice,  which  required  a  bond  to  the  constable  in- 
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stead  of  an  undertaking  to  the  plaintiff,  it  was  held  that  when  the 
bond  was  conditioned  that  the  judgment  should  be  paid,  instead  of  the 
statutory  requirement  that  the  property  should  be  produced  to  satisfy 
the  execution,  etc.,  it  was  void.  Morcmge  v.  Edwa/rds,  1  E.  D.  Smith, 
414. 

DefendamGs  undertaking  for  attachment. 

JUSTICE'S  CODRT. 


Edward  Kenyon 

agst. 
George  M.  Cole. 


Before  Henet  Hudson,  Justice. 


The  plaintiff,  having  obtained  herein  a  warrant  of  attachment,  under 
and  by  virtue  of  which  the  constable  to  whom  the  summons  herein 
and  said  warrant  of  attachment  were  delivered,  has  levied  iipon  and 
taken  into  his  custody  certain  goods  and  chattels  of  the  defendant,  and 
the  defendant  desiring  that  the  said  constable  should  re-deliver  said 
property  to  him  and  to  obtain  such  re  delivery : 

Now,  therefore,  we,  George  M.  Cole,  defendant,  and  Andrew  Plank 
and  Philip  Nolan,  sureties,  do  hereby  jointly  and  severally  undertake 
to  the  plaintiff  in  the  sum  of  $270  (that  being  at  least  twice  the 
value  of  the  property  attached  as  stated  in  the  inventory)  that 
if  judgment  is  rendered  against  the  defendant  and  an  execution 
is  issued  thereupon  within  six  months  after  the  giving  of  this 
undertaking,  the  property  attached  ^hall  be  produced  to  satisfy 
the  execution. 

Dated  the  26i!A  day  of  April,  1882. 

{Signatures.) 
{Add  acknowledgment,  justification,  and  a/pproval.) 

Upon  the  receipt  of  the  proper  undertaking  the  constable  must  re- 
deliver the  property  to  the  defendant.  Yol.  1,  p.  15,  §  2911.  He 
should  retain  the  undertaking  in  his  possession  until  the  return  day  of 
the  summons  and  then  deliver  it  to  the  justice  with  his  return.  Yol. 
1,  p.  16,  §  2915. 

§  10.  Proceedings  upon  claim  of  property  by  stranger.  When 
any  person,  not  a  party  to  the  action,  claims  any  property  attached, 
which  has  not  been  reclaimed  by  the  defendant  as  prescribed  in  the  last 
section,  he  may,  at  any  time  after  the  seizure  and  before  an  execution  is 
issued,  obtain  a  delivery  of  the  property  to  him  by  giving  the  security 
prescribed  by  the  statute.  This  security  must  be  in  the  form  of  a  bond 
to  the  plaintiff,  with  one  or  more  sureties,  approved  by  the  constable 
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or  by  the  justice,  in  a  penalty  at  least  twice  the  value  of  the  property 
claimed,  and  conditioned  that  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  establish  that 
he  was  the  general  owner  of  the  property  claimed,  at  the  time  of  the 
seizure,  or  if  he  fails  to  establish  such  ownership,  that  he  will  pay  to 
the  plaintiff  the  value  of  the  property  claimed,  with  interest.  See  vol. 
1,  p.  16,  §  2912. 

Bond  iy  daimcmt  of  property  attached. 

Know  all  men  by  these  presents  that  we,  Moses  Spike,  Daniel 
Stewart   and   James   Dunn,   of  the  town  of  ,  county  of 

,  and  State  of  New  York,  are  held  unto  Edward  Kenyon 
in  the  sum  of  $2Y0,  to  be  paid  to  the  said  Edward  Kenyon  or  to  his 
certain  attorney,  executors,  administrators  or  assigns ;  for  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals  and  dated  the  29th  day  of  April,  1882. 

Whereas,  certain  goods  and  chattels,  to-wit  {state  the  several  artides 
daimed)  were  on  the  28th  day  of  April,  1882,  seized  byHichard  John- 
son, constable,  by  virtue  of  a  warrant  of  attachment  issued  by  Henry 
Hudson,  a  justice  of  the  peace  of  the  town  of  ,  in  the 

county  of  ,  in  favor  of  the  above-named  Edward  Kenyon 

against  George  M.  Cole ;  and  whereas,  the  said  Moses  Spike  claims  the 
said  goods  and  chattels  as  his  property,  and  the  defendant  has  not 
reclaimed  the  same  : 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  in  an 
action  upon  this  instrument,  commenced  within  three  months  from  the 
date  thereof,  the  said  Moses  Spike  shall  establish  that  he  was  the  general 
owner  of  said  goods  and  chattels  at  the  time  of  such  seizure,  or,  in  case 
of  his  failure  to  do  so,  if  the  said  Moses  Spike  shall  pay  to  the  said 
Edward  Kenyon  the  value  thereof,  with  interest,  then  this  obligation 
to  be  void,  otherwise  of  full  force  and  virtue. 

MOSES  SPIKE.  [l.  S.J 

DANIEL  STEWAET.  [l.  s.] 
JAMES  DUNN.  [l.  s.] 

{Add  acknowledgment,  justification  and  approval.) 

This  bond  falls  within  the  general  statutory  rules  respecting  bonds 
and  undertakings  given  in  an  action,  and  must  be  acknowledged  or 
proved,  and  certified,  and  be  accompanied  by  an  affidavit  of  justifica- 
tion as  required  by  the  statute.     See  vol.  1,  p.  124.     As  the  statute  ex- 
25 
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pressly  requires  the  execution  of  the  bond  by  the  claimant,  it  must  be 
executed  by  him ;  and  when  approved  by  the  justice  or  constable,  must 
be  filed  with  the  justice.  The  Code  provides  that  the  constable  must 
thereupon  deUver  the  property  claimed  to  the  claimant.  Vol.  1,  p.  16, 
§  2912.  Precisely  how  a  constable  is  to  know  that  any  claim  has  been 
made  to  the  property  attached,  or  that  the  claimant  has  executed  and 
filed  with  the  justice  the  requisite  bond,  approved  by  that  officer,  or 
upon  what  evidence  of  these  facts  he  is  to  act  in  delivering  up  the 
property  to  the  claimant,  when  these  proceedings  have  been  conducted, 
as  they  may  be,  entirely  before  the  justice  and  in  the  absence  of  the 
constable,  is  not  pointed  out  by  the  statute.  Under  the  Eevised  Stat- 
utes the  provision  as  to  the  fifing  of  the  bond  with  the  justice  was 
omitted,  and  the  constable  was  required  to  deliver  up  the  property  to 
the  claimant  only  upon  the  delivery  of  the  bond  to  him.  The  Code  is 
silent  also  as  to  the  manner  in  which  the  justice  is  to  ascertain  the  value 
of  the  property  claimed  in  order  to  fix  the  penalty  of  the  bond  at  at  least 
twice  that  value.  After  the  constable  has  made  his  return,  and  delivered 
to  the  justice  a  certified  copy  of  the  inventory,  which  should  state  the 
value  of  each  article  attached,  there  can  be  no  difficulty  in  fixing  the 
penalty  of  the  bond  ;  but  when  the  claim  is  made  before  such  return, 
the  justice  must  use  his  discretion  as  to  the  amount,  taking  care  only 
that  the  amount  fixed  is  large  enough  to  satisfy  the  requirements  of 
the  statute,  unless  by  a  liberal  construction  of  section  843  of  the  Code, 
he  may  act  upon  an  affidavit  stating  the  value  of  the  property  claimed. 
See  vol.  1,  p.  130,  §  843. 

The  delivery  to  the  claimant  of  all  the  property  attached  does  not 
affect  the  action  in  which  the  warrant  of  attachtuent  issued.  That  ac- 
tion proceeds  as  if  no  claim  had  been  made.  If  the  plaintiff  succeeds 
in  that  action  and  recovers  any  judgment,  whatever,  he  may  bring  an 
action  upon  the  bond  given  by  the  claimant  and  his  sureties,  and  in 
that  action  recover  the  value  of  the  attached  property  delivered  to  the 
claimant  with  interest  thereupon  from  the  time  of  the  delivery, 
provided,  of  course,  it  appears  upon  the  trial  that  the  plaintiff  is 
entitled  to  recover  any  thing.  If  the  amount  so  recovered  exceeds  the 
amount  which  the  plaintiff  recovered  in  the  action  in  which  the  war- 
rant of  attachment  issued,  he  is  liable  to  the  defendant  in  that  action 
for  the  excess.  Vol.  1,  p.  16,  §  2913.  It  is  not  necessary  that  the 
plaintiff  should  show  in  the  action  upon  the  bond  that  the  justice  had 
jurisdiction  to  issue  the  attachment.  Wiley  v.  Sherman,  3  Denio,  185. 
But  the  defendant  in  that  action  may  show  that  the  justice  had  no 
jiirisdiction  to  issue  the   attachment ;   and  when  this  is  shown,  the 
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plaintiff,  being  a  trespasser  in  taking  the  property,  cannot  maintain  an 
action  on  the  bond.  Homa/n,  v.  JBrinkerhoff,  1  Denio,  184.  And  see 
Yose  V.  Cockcroft,  44  N.  Y.  415.  So  the  claimant  may  show  that  he 
was  the  general  owner  of  the  property  at  the  time,  of  the  seizure,  and 
when  that  is  shown  the  plaintiff  must  of  course  be  defeated. 

When  the  warrant  of  attachment  is  vacated,  or  when  the  action  in 
■which  the  warrant  was  granted  abates,  or  is  discontinued,  or  when  a 
final  judgment  therein  has  been  rendered  in  favor  of  the  plaintiff,  and 
such  judgment  has  been  fully  paid,'  or  when  a  final  judgment  therein 
has  been  rendered  in  favor  of  the  defendant,  the  latter  may  maintain 
an  action  in  his  own  name  upon  the  bond  given  b}'  the  claimant  with 
the  like  effect  as  the  plaintiff  might  have  done  if  the  warrant  had  re- 
mained in  full  force.     Vol.  1,  p.  16,  §  2914. 

§  11.  Return  of  the  warrant.  The  proceedings  on  the  part  of  the 
defendant  to  obtain  a  re-delivery  of  the  attached  property  to  him,  and 
the  proceedings  by  a  third  party,  claiming  all  or  a  part  of  the  property 
attached,  to  obtain  the  delivery  to  him  of  the  property  so  claimed,  may 
or  may  not  be  taken  before  the  return  day  of  the  summons  and  war- 
rant of  attachment.  If  such  proceedings  are  taken  before  the  return 
day  of  the  warrant,  the  part  taken  by  the  constable  in  those  proceed- 
ings should  be  stated  in  his  return.  The  return  to' the  summons  must 
be  made  as  in  ordinary  cases,  upon  the  day  when  it  is  returnable.  At 
the  time  of  making  such  return  the  constable  must  also  make  a  return 
to  the  warrant  of  attachment  stating  all  his  proceedings  thereupon. 
The  return  must  state  the  manner  in  which  the  warrant  and  inventory 
were  served ;  and,  if  they  were  served  otherwise  than  by  delivering  a 
copy  of  the  warrant  and  inventory  to  the  defendant,  personally,  the 
reason  for  making  such  service  should  be  stated,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered  should  be  given,  unless  his 
name  is  unknown  to  the  constable,  in  which  case  the  return  must  de- 
scribe him  so  as  to  identify  him  as  nearly  as  may  be.  The  constable 
must  deliver  to  the  justice,  with  the  return,  each  bond  or  undertaking 
delivered  to  him  pursuant  to  any  of  the  provisions  of  article  4  of 
chapter  19  of  the  Code  of  Civil  Procedure  and  also  a  certified  copy  of 
the  inventory  of  the  property  attached.     Yol.  1,  p.  10,  §  2915. 

As  we  have  seen,  the  Code  provides  for  the  delivery  to  the  constable 
of  an  undertaking  to  the  plaintiff  when  the  defendant  desires  a 
re-delivery  of  the  property  attached.  This  is  the  only  undertaking 
■which  can  be  delivered  to  the  constable  pursuant  to  the  provisions  of 
the  article  mentioned  in  section  2915,  and  consequently  is  the  only 
undertaking    to  be  delivered  to  the  justice  with   the  return.      The 
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only  bond  mentioned  in  that  article  is  the  bond  to  the  plaintiff  to  be 
given  by  a  third  person  making  claim  to  the  attached  property  ;  and, 
as  the  bond  is  to  be  filed  with  the  justice  before  the  constable  has  any 
authority  to  act  upon  it,  and  as  no  provision  is  made  for  its  delivery  to 
the  constable  in  any  event,  it  would  seem  that  there  is  no  force  to  so 
much  of  section  2915  as  requires  the  constable  to  deliver  to  the 
justice,  with  the  return,  each  bond  "delivered  to  him  pursuant  to  any 
of  the  foregoing  provisions  of  this  article."  The  requirement  is 
harmless,  and  probably  is  the  result  of  a  careless  following  of  the  lan- 
guage of  a  similar  provision  of  the  Revised  Statutes  referring  to  a  bond 
delivered  to  the  constable  either  by  the  defendant  or  by  a  claimant  of 
the  property  attached,  to  obtain  the  delivery  of  such  property  to  the 
obligor. 

The  return  to  a  warrant  of  attachment  ought  to  be  drawn  with 
great  care,  and  should  state  with  sufficient  detail  all  of  the  proceed- 
ings of  the  constable  thereunder.  It  should  state  whether  or  not  the 
warrant  and  inventory  were  personally  served,  as  before  stated,  though 
if  that  part  can  be  spelled  out  from  the  return  it  may  be  sufficient. 
See  Rosenjield  v.  Sowa/rd,  15  Barb.  456.  In  that  case  the  return 
showed  a  taking  of  the  defendant's  property  ;  that  the  defendant  could 
not  be  found  in  the  county ;  that  he  had  no  residence  therein ;  and 
that  the  copies  of  attachment  and  inventory  were  served  upon  the 
person  in  whose  possession  the  property  was  found.  The  court  held 
this  sufficient,  although  the  return  did  not  state  specifically  whether 
there  was  a  service  on  the  defendant.  It  was  said  by  the  court  that, 
from  the  facts  returned,  it  was  evident  that  the  copies  were  not  served 
on  the  defendant,  and  that  such  return  was  sufficient.  But,  notwith- 
standing this  case,  the  return  ought  to  state  specifically,  whether  there 
was  or  was  not  a  service  upon  the  defendant.  It  is  easily  done,  and 
it  ought'  not,  therefore,  to  be  omitted.  The  case  cited  may  be  sufficient 
to  sustain  a  similar  return,  but  experiments  of  that  kind  are  usually 
quite  unprofitable  to  the  parties  to  the  action.  It  must  be  remembered 
too  that  the  present  statute  is  not  in  aU  respects  similar  to  the  statute 
under  which  that  case  was  decided. 

In  another  case  the  officer  in  his  return  to  the  attachment  stated 
that  "  because  the  defendant  could  not  be  found  in  the  city  and  county 
of  New  York,  I  left  a  copy  of  the  written  attachment  and  of  said 
inventory,  duly  certified  by  me,  at  the  last  place  of  residence  of  the 
said  defendant."  The  court  held  that  the  return  was  clearly  defective 
for  two  reasons :  First,  that  the  officer  did  not  state  specifically  in  his 
return  the  defendant's  place  of  residence,  nor  even  that  it  was  in  the 
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county  of  New  York ;  and  second,  that  lie  did  not  state  specifically 
whether  such  copies  were  or  were  not  personally  served  upon  the 
defendant  as  required  by  statute.  But  the  decision  was  based  upon 
the  first  ground,  the  court  holding  that  if  the  defendant's  last  place 
of  residence  was  not  in  the  county  of  New  York,  then  the  copies 
should  have  been  left  with  the  person  in  whose  possession  the  goods 
were  found.  Egbert  v.  Watson,  21  How.  429.  The  case  last  cited  was 
decided  under  a  statute  requiring  the  constable  to  serve  a  copy  of  the 
attachment  and  inventory  upon  the  defendant  personally  if  he  can  be 
found  in  the  county,  or  if  he  cannot  be  found  in  the  county,  by  leaving 
the  copy  at  his  last  place  of  residence ;  or  if  he  has  no  place  of  resi- 
dence in  the  county,  then  with  the  person  in  whose  possession  the 
goods  are  found.  The  present  statute  is  far  more  exacting  in  its 
requirements,  and  the  return  specified  in  that  case  would  be  clearly 
defective  under  the  Code.  See  vol.  1,  p.  15,  §  2910 ;  id.,  p.  16,  §  2915. 
If  there  are  two  or  more  defendants  the  return  should  show  what  was 
done  in  relation  to  each  of  the  defendants.  See  McJDoel  v.  Cooh,  2  N. 
Y.  110.     The  forms  of  several  different  returns  will  be  found  below : 

Property  attached,  and,  personal  service  innade. 

COUMTT  OF  '  1  ss    • 

Town  of  J  )     " ' 

By  virtue  of  the  within  warrant  of  attachment,  I  did  on  the  28th 
day  of  April,  1882,  at  ,  in   said  county,  attach  and  take  into  my 

custody  the  goods  and  chattels  of  the  defendant,  George  M.  Cole, 
mentioned  in  the  inventory  of  which  the  annexed  is  a  copy ;  and 
immediately  thereafter  made  an  inventory  of  the  property  so  attached, 
and  immediately  thereafter,  at  ,  in  said  county,   I   served  the 

within  summons,  warrant  of  attachment,  and  said  inventory  on  the 
said  defendant  *  by  delivering  to  him  personally  a  true  copy  of  said 
summons,  warrant  and  inventory. 

Dated  April  29,  1882. 

KICHAED  JOHNSON,   Comtable. 

Property  attached  and  copies  left  at  defendamt^s  residence. 
{Proceed  to  the  *,  as  in  the  above  form,  then  add)  by  leaving  a  copy 
of  each,  duly  certified  by  me,  with  Sarah  Cole,  the  wife  of  the  defendant, 
a  person  of  suitable  age  and  discretion,  at  the  last  place  of  residence 
of  the  defendant  in  said  county.  And  I  further  certify  that  said  ser- 
vice was  not  made  by  deHvering  a  copy  of  said  summons,  warrant  and 
inventory  to  the  defendant  personally  for  the  reason  that  said  defend- 
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ant  could  not  with  reasonable  diligence  be  found  within  said  county. 

Dated  April  29,  1882. 

EICHAED  JOHNSON,  OonstabU. 

Property  taken,  cmd  service  hy  postviig  copies,  etc. 

{Proceed  to  the  *  as  in  first  form,  then  add)  by  posting  a  copy  of 
each,  duly  certified  by  me,  on  the  outer  door  of  the  defendant's  last 
place  of  residence  in  said  county,  and  also  by  depositing  another  copy 
of  each,  duly  certified  by  me,  inclosed  in  a  sealed  post-paid  wrapper, 
directed  to  said  defendant  at  his  residence  at  ,  in  the  post-office 

at  ,  that  being   the    nearest   post  office.     And  I  further  cer- 

tify that  said  service  was  not  made  by  delivering  a  copy  of  said  sum- 
mons, warrant  and  inventory  to  the  defendant  personally  for  the  reason 
that  said  defendant  could  not  with  reasonable  diligence  be  found  within 
said  county ;  and  also  that  no  person  of  suitable  age  and  discretion 
with  whom  to  leave  said  copies  could  be  found  at  defendant's  last  place 
of  residence  in  said  county. 

Dated  April  29, 1882. 

EICHAED  JOHNSON,   Constable. 

Property  attached,  defendant  notfowid,  and  no  residence  in  county. 

{Proceed  as  in  first  form  to  the  *,  then  add)  by  delivering  a  copy 
of  said  summons,  warrant  and  inventory,  duly  certified  by  me,  to  John 
Doe  in  whose  possession  the  property  so  attached  was  found.  And  I 
further  certify  that  the  defendant,  George  M.  Cole,  has  no  place  of 
residence  in  this  county;  and  that  the  service  of  said  summons,  war- 
rant and  inventory  was  not  made  upon  said  defendant  by  delivering 
copies  thereof  to  him  personally  for  the  reason  that  he  could  not  with 
reasonable  diligence  be  found  within  this  county. 

Dated  April  29,  1882. 

EICHAED  JOHNSON,  Constable. 

%  12.  Application  by  defendant  for  an  order  Tacating  the  war- 
rant. Whenever  the  property  of  a  defendant  has  been  seized  under 
an  attachment,  in  a  case  not  authorized  by  the  statute,  he  may  obtain 
from  the  justice  who  issued  the  warrant  an  order  vacating  it,  and  by 
this  means  regain  possession  of  the  attached  property.  The  applica- 
tion to  vacate  a  warrant  of  attachment  should  be  made  upon  the  return 
of  the  summons.  It  may  be  founded  upon  the  papers  upon  which  the 
warrant  was  granted,  or  upon  affidavits  introduced  by  the  defendant 
to  rebut  the  case  made  by  the  plaintifE's  affidavits,  or  upon  both.  If 
the  affidavits  upon  which  the  plaintifE  obtained  the  warrant  of  attach- 
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ment  were  clearly  insufficient  to  authorize  the  justice  to  issue  the  war- 
rant by  reason  of  an  omission  to  state  any  fact  required  by  the  statute, 
or  if  the  plaintiff's  affidavit  shows  affirmatively  that  the  case  is  not  one 
in  which  an  attachment  can  legally  issue,  the  motion  to  vacate  the 
warrant  can  properly  be  made  upon  the  papers  upon  which  the  war- 
rant was  granted.  The  motion  to  vacate  should  be  confined  to  the 
papers  upon  which  the  warrant  was  granted  whenever  it  clearly  ap- 
pears from  an  inspection  of  such  papers  that  they  were  insufficient  to 
justify  the  justice  in  issuing  the  warrant.  Upon  such  application  the 
plaintiff  will  be  confined  to  the  papers  upon  which  he  apphed  for  the 
attachment,  and  will  not  be  allowed  to  introduce  other  affidavits  to 
supply  omissions  or  cure  defects  in  the  original  papers.  Trow's  Print- 
ing and  Bookbinding  Co.  v.  Hart,  60  How.  190 ;  S.  0.  affirmed,  85  N. 
Y.  500 ;  Steuben  County  Bank  v.  Alberger,  56  How.  345 ;  S.  C,  75 
E".  Y.  179 ;  Oates  v.  North,  M  id.  271.  This  restriction  upon  the 
introduction  of  additional  proof  on  the  part  of  the  plaintiff  may  be  of 
material  advantage  to  the  defendant,  and  should  not  be  removed  by 
the  introduction  of  affidavits  controverting  the  facts  stated  in  the 
papers  upon  which  the  warrant  was  granted  except  in  case  of  necessity. 
If,  however,  the  papers  upon  which  the  warrant  issued  made  a 
'prima  facie  case  for  an  attachment,  and  presented  some  legal  and  com- 
petent evidence,  no  matter  how  slight  and  inconclusive,  of  every  fact 
essential  to  justify  the  issuing  of  the  warrant,  it  may  be  necessary  for 
the  defendant  to  base  his  application  for  an  order  vacating  the  warrant 
upon  affidavits  either  directly  controverting  the  facts  set  forth  in  the 
original  affidavit  of  the  plaintiff  or  explaining  away  the  inference 
of  an  unlawful  intent  arising  from  those  facts.  Upon  such  an  appli- 
cation the  defects  in  the  original  papers  may  be  urged  with  the  same 
force  and  effect  as  if  the  motion  was  based  upon  those  papers  only, 
but  the  plaintiff  may  introduce,  in  opposition  to  the  motion,  new  affi- 
davits tending  to  sustain  any  ground  for  the  attachment  recited  in 
the  warrant,  but  no  other.  Vol.  1,  p.  17,  §  2916.  The  right  of  the 
plaintiff  to  introduce  new  affidavits,  as  above  stated,  depends  upon  the 
fact  that  the  defendant  has  based  his  motion  to  vacate  the  attachment, 
wioUy  or  in  part,  upon  proof  by  affidavit  attacking  .the  allegations  in 
the  original  affidavit  of  the  plaintiff,  and  not  upon  the  form  or  direct- 
ness of  that  proof.  If  the  defendant  bases  his  motion  in  part  upon 
an  affidavit  attacking  an  allegation  in  the  plaintiff's  original  affidavit, 
this  will  be  sufficient  to  authorize  the  plaintiff  to  read  new  affidavits 
sustaining  any  ground  of  attachment  recited  in  the  warrant,  although 
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the  allegation  attacked  was  not  of  material  importance.  Godfrey  v. 
Godfrey,  75  IST.  T.  434. 

Upon  a  motion  to  vacate  an  attachment,  the  question  is  not  one  of 
jurisdiction,  but  whether  upon  the  facts  presented  the  attachment  ought 
to  issue ;  and  this  is  so  whether  the  motion  is  founded  upon  the  alleged 
insufficiency  of  the  affidavits  upon  which  the  warrant  was  granted,  or 
upon  affidavits  upon  the  part  of  the  defendant.  Allen  v.  Meyer,  73 
N.  T.  1.  If  the  application  is  based  upon  the  original  papers,  and  the 
material  averments  therein  are  made  upon  information  and  belief,  with- 
out stating  the  sources  of  the  information  or  giving  any  reason  why 
the  testimony  of  the  persons  furnishing  the  information  has  not  been 
obtained,  the  justice  should  vacate  the  attachment.  Steuben  County 
Bank  v.  Alberger,  78  IST.  T.  252.  The  same  course  should  be  pursued 
when  the  original  papers  fail  to  disclose  the  existence  of  a  fact  essential 
to  the  right  to  the  remedy. 

When  the  application  to  vacate  the  attachment  is  founded  upon  affi- 
davits introduced  on  the  part  of  the  defendant,  or  upon  such  affidavits 
and  the  papers  upon  which  the  warrant  was  issued,  the  justice  should 
take  into  consideration  all  the  facts  before  him,  whether  stated  in  the 
original  papers  or  in  the  affidavits  introduced  by  the  defendant  in  sup- 
port of  the  motion,  or  in  the  affidavits  of  the  plaintiff  introduced  in 
support  of  any  ground  for  the  attachment  recited  in  the  warranty ;  and 
upon  all  these  facts,  so  presented,  should  determine  whether  or  not  he 
would  issue  the  attachment  if  that  question  was  then  before  him  for  the 
first  time  upon  an  application  for  the  warrant.  If  he  would,  then  he 
should  deny  the  motion.  If  he  would  not,  he  should  vacate  the  attach- 
ment. If  upon  aU  the  facts  the  justice  is  in  doubt  as  to  what  dispo- 
sition should  be  made  of  the  motion,  he  should  vacate  the  attachment. 
Such  at  least  was  the  rule  adopted  by  courts  of  record  in  respect  to  a 
motion  to  vacate  an  order  of  arrest,  and  it  would  seem  to  be  equally  ap- 
plicable to  a  motion  to  vacate  an  attachment. 

It  is  not  necessary  that  the  defendant  should  appear  generally  in  the 
action  for  the  purpose  of  moving  to  vacate  the  attachment.  A  limited 
appearance  for  the  purpose  of  that  motion  will  be  sufficient.  Manice  v. 
Gould,  1  Abb.  (N.  S.)  255.  In  fact  it  may  be  important  for  the  de- 
fendant to  avoid  a  general  appearance  where  the  summons  has  not  been 
personally  served  upon  him,  or  upon  a  defendant  jointly  indebted  with 
him.     See  vol.  1,  p.  17,  §§  2917,  2918. 

The  justice  may,  upon  the  return  of  the  summons,  or  at  any  other 
time  to  which  the  action  is  adjourned,  vacate  the  warrant  of  attach- 
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ment  npon  Ms  own  motion,  if  lie  deems  the  papers  upon  whicH  it  was 
granted  insufficient  to  authorize  it.    Id.,  §  2916. 

Order  vacating  the  warrant. 
JUSTICE'S  OOUET. 


Edward  Kenjon 

agst. 
George  M.  Cole. 


Before  Henet  Hudson,  Justice. 


A  warrant  of  attachment  against  the  property  of  the  above-named 
defendant  having  been  issued  by  me  to  accompany  the  summons  in  this 
action,  and  the  defendant  herein  having  applied  to  me  upon  the  return 
of  said  summons  for  an  order  vacating  said  warrant,*  now  on  reading 
and  filing  the  affidavit  of  the  defendant  and  of  John  Doe  in  support  of 
said  application  and  the  affidavits  of  the  plaintiff  and  Eichard  Eoe  in 
opposition  thereto.* 

Ordered,  That  said  warrant  of  attachment  be  and  is  hereby  vacated 
and  discharged. 

Dated  this  29;!^  day  of  April,  1882. 

HENEY  HUDSON,  Justice. 

Order  vacating  warrant  on  original  papers. 
{Insert  i/n  place  of  matter  i/ncluded  between  the  *  *  in  the  above 
form)  upon  the  ground  that  the  papers  upon  which  it  was  granted 
were  insufficient  to  authorize  it,  and  after  hearing  the  respective  parties 
it  appearing  that  said  papers  were  insufficient  to  authorize  the  issuing 
of  the  warrant-  {continue  as  above). 

When  the  warrant  is  vacated  upon  the  motion  of  the  justice  a  slight 
variation  of  the  above  form  will  render  them  available  as  a  guide  in 
drawing  the  order. 

If  the  motion  is  denied,  that  disposition  of  the  matter  may  be  shown 
by  stating  the  fact  after  the  word  "  ordered." 

Yacating  the  warrant  of  attachment  does  not  affect  the  jurisdiction 
of  the  justice  to  hear  and  determine  the  action  where  the  defendant 
has  appeared  generally  in  the  action,  or  where  the  summons  was  per- 
sonally served  upon  him,  or  where  judgment  may  be  taken  against 
him  as  being  jointly  indebted  with  another  defendant  who  has  been 
thus  summoned,  or  has  thus  appeared.  In  any  other  case,  the  justice 
who  vacates  a  warrant  of  attachment  against  the  property  of  the  de- 
fendant must  dismiss  the  action  as  to  him.  Yol.  1,  p.  17,  §  2917. 
26 
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§  13.  Modification  of  the  warrant  or  increase  of  security.  On 

the  return  of  the  summons  the  defendant  may  apply  to  the  justice 
who  issued  the  warrant  of  attachment  for  an  order  modifying  it,  or 
directing  the  plaintiff  to  furnish  additional  security,  or  both.  See  vol. 
1,  p.  17,  §  2916.  The  application  may  be  founded  upon  the  papers 
upon  which  the  warrant  was  granted,  or  upon  proof  by  affidavit  on  the 
part  of  the  defendant,  or  upon  both.  lb.  The  granting  or  denial  of 
the  notice  will  rest  in  the  sound  discretion  of  the  justice.  While  the 
justice  should  fully  protect  the  rights  of  the  plaintifE  by  continuing 
the  attachment  unchanged  when  its  validity  is  undoubted  and  the 
right  to  the  remedy  is  clear,  he  should  at  the  same  time  protect  the 
rights  of  the  defendant  by  requiring  the  plaintiff  to  furnish  such  secu- 
rity as  will  indemnify  the  defendant  against  loss  by  reason  of  the 
attachment.  If  the  security  furnished  by  the  plaintiff  is  insufficient 
for  this  purpose  the  justice  should  make  an  order  for  its  increase,  and 
if  the  warrant  of  attachment  operates  with  undue  severity,  and  the 
rights  of  the  plaintiff  may  be  fully  protected  under  a  modified  warrant, 
the  warrant  should  be  modified  accordingly.  In  disposing  of  these 
motions  it  should  be  remembered  that  the  object  of  the  attachment  is 
to  hold  the  property  subject  to  the  final  judgment  which  may  be 
rendered  in  the  action  in  which  the  warrant  issues,  and  not  to  punish 
any  supposed  wrong-doing  on  the  part  of  the  defendant. 

§  14.  Effect  of  the  attachment.  The  execution  of  a  warrant  of 
attachment  does  not  divest  the  title  of  the  defendant  to  the  property 
attached  or  prevent  him  from  selling  and  disposing  of  it  subject  to  the 
lien  of  the  attachment.  The  attaching  creditor  acquires  no  absolute 
property  in  the  thing  attached,  but  only  a  specific  lien  thereon,  subject 
to  any  other  lien  existing  thereon  at  the  time  of  the  execution  of  the 
warrant.  By  the  seizure  of  the  goods  of  the  defendant  under  the 
warrant  the  constable  acquires  such  a  special  property  in  the  goods  as 
will  enable  him  to  maintain  trover,  trespass  or  replevin  against  any 
person  depriving  him  of  possession  while  he  remains  liable  to  the  at- 
taching creditor  or  to  the  owner  of  the  goods.  If  without  fault  of  the 
officer  or  of  the  attaching  creditor  the  property  attached  is  lost  or  de- 
stroyed, the  loss  will  fall  upon  the  defendant,  who  still  remains  liable 
to  the  plaintiff. 

The  effect  of  vacating  an  attachment  upon  the  jurisdiction  of  the 
justice  to  hear  and  determine  the  action  has  been  already  noticed. 
Ante,  29, 201.  When  the  defendant  has  not  appeared,  and  the  summons 
has  not  been  personally  served  upon  him,  and  the  property  of  the  de- 
fendant has  been  duly  attached  by  virtue  of  a  warrant  which  has  not 
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been  vacated,  the  justice  must  proceed  to  hear  and  determine  the  ac- 
tion. But  the  judgment  rendered  by  the  justice  in  such  a  case  is  only 
presumptive  evidence  of  indebtedness  in  an  action  subsequently  brought, 
and  the  defendant  is  not  barred  from  any  counter-claim  against  the 
plaintiff.  The  execution  issued  upon  a  judgment  so  rendered  must  re- 
quire the  constable  to  satisfy  it  out  of  the  property  attached,  with(5ut 
containing  a  direction  to  satisfy  it  out  of  any  other  property.  Vol.  1, 
p.  17,  §  2918. 


CHAPTER  X. 

EEPLEVIN. 

Section  1.  When  the  action  of  replerin  can  be  maintained.    An 

action  of  replevin  differs  in  many  particulars  from  any  other  action 
which  may  be  brought  in  a  justice's  court.  The  object  of  the  action 
is  to  recover  specific  personal  property  which  the  plaintiff  claims  has 
been  wrongfully  taken,  withheld  or  detained  from  him,  with  or  with- 
out damages  for  such  wrongful  taking,  withholding  or  detention.  In 
many  cases  this  form  of  action  is  the  only  one  which  will  furnish 
adequate  relief.  A  judgment  for  damages  for  the  conversion  of 
property  may  be  of  little  value  when  the  defendant  is  irresponsible  ; 
and  in  many  cases,  any  sum  of  money  which  could  be  recovered  in  an 
action  of  trover  even  against  a  responsible  defendant  would  be  but  a 
poor  equivalent  for  a  chattel  having  a  pecuhar  value  to  the  owner. 
The  cases  in  which  this  action  will  lie,  and  the  general  rules  of  law 

)C  relating  to  the  action,  have  been  elsewhere  explained.  Vol.  2,  p.  630. 
There  are  certain  cases  in  which  the  action  will  not  lie.     These  have  been 

^  enumerated  and  defined  by  the  Code.  Vol.  1,  p.  18.  The  action  is 
brought  before  a  justice  of  the  peace  of  the  county  in  which  the  chattel 
''  is  found.  Id.,  §  2919.  The  extent  of  the  justice's  jurisdiction  in  such 
;/■  actions  has  been  considered  in  a  preceding  chapter.  Ante,  21,  35.  No 
further  discussion  of  these  questions  will  be  attempted  in  this  place. 
The  plaintifE  may  be  satisfied  with  the  remedy  afforded  by  a  judgment 
and  execution  in  replevin,  and  may  make  no  attempt  to  obtain  posses- 
sion of  the  chattel  in  controversy  until  nis  right  to  such  possession  has 
been  determined  by  a  judgment.  The  Code  provides  that  if  the  summons 
in  replevin  has  been  personally  served  upon  the  defendant,  or  if  he  ap- 
pears in  the  action,  the  justice  must  proceed  to  hear  and  determine  the 
action  although  the  plaintiff  has  not  required  the  chattel  to  be  replevied 

''^  or  the  constable  has  not  been  able  to  replevy  it.  Vol.  1,  p.  24,  §  2933. 
In  such  case  the  judgment  wiU  determine  the  plaintiff's  right  to  the 
chattel,  and  if  the  judgment  is  in  the  plaintiff's  favor,  the  possession  of 
the  chattel  may  be  obtained  by  an  execution  issued  uppn  the  judgment, 
provided,  of  course,  that  it  is  within  reach  of  that  mandate.     But  if  the 
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plaintiff  is  not  satisfied  with  a  mere  judgment  and  execution  in  the 
action,  the  Code  furnishes  a  provisional  remedy  by  which  the  chattel 
may  be  taken  from  the  possession  of  the  defendant  at  the  commence- 
ment of  the  action  and  delivered  to  the  plaintiff,  unless  the  defendant 
requires  its  return,  and  gives  security,  in  an  amount  not  less  than  twice 
the  value  of  the  chattel,  for  its  delivery  to  the  plaintiff',  if  a  delivery  to 
him  is  adjudged  in  the  action,  or  if  the  action  abates  in  consequence  of 
the  defendant's  death.  It  is  this  provisional  remedy  in  the  action  of 
replevin  which  wiU  be  considered  in  this  chapter,  and  not  the  action 
itself,  except  so  far  as  the  resort  to  the  remedy  affects  the  process  and 
procedure  therein. 

§  2.  Affldayit  to  obtain  the  requisition.  At  the  time  when  the 
summons  is  issued  in  an  action  to  recover  a  chattel,  but  not  after- 
ward, the  plaintiff  therein  may  require  the  chattel  to  be  replevied  by 
obtaining  from  the  justice  a  mandate,  called  a  requisition,  requiring 
the  constable  to  replevy  the  property  in  controversy  on  or  before  a 
day  specified,  which  must  be  at  least  six  days  before  the  return  of  the 
summons.  For  that  purpose,  the  plaintiff  must  deliver  to  the  justice 
an  affidavit  particularly  describing  the  chattel  to  be  replevied,  and  con- 
taining the  following  allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein,  the  facts 
with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best 
knowledge,  information  and  belief  of  the  person  making  the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant  against  the 
plaintiff  for  the  collection  of  a  tax,  assessment,  or  fine,  issued  in  pur- 
suance of  a  statute  of  the  State,  or  of  the  United  States ;  or  if  it  has 
been  taken  under  color  of  such  a  warrant,  either  that  the  taking  was 
unlawful  by  reason  of-  defects  in  the  process,  or  other  causes  specified, 
or  that  the  detention  is  unlawful,  by  reason  of  facts  specified,  which 
have  eubsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant 
of  attachment  against  the  property  of  the  plaintiff,  or  of  any  person 
from  or  through  whom  the  plaintiff  has  derived  title  since  the  seizure 
thereof ;  or,  if  it  has  been  so  seized,  that  it  was  exempt  from  the  seiz- 
ure by  reason  of  facts  specified,  or  that  its  detention  is  unlawful,  by 
reason  of  facts  specified  which  have  subsequently  occurred. 

6.  Its  actual  value.  Yol.  1,  p.  19,  §  1695. 

"When  the  affidavit  describes  two  or  more  chattels  of  the  same  kind, 
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it  must  state  the  number  thereof ;  and  where  it  describes  a  chattel  in 
bulk,  it  must  state  the  weight,  measurement,  or  other  quantity.  Where 
it  describes  two  or  more  chattels  to  be  replevied,  it  may,  at  the  election 
of  the  plaintiff,  state  the  aggregate  value  of  all,  or,  separately,  the 
value  of  any  chattel,  or  of  any  class  of  chattels,  and  the  aggregate 
value  of  the  remainder,  if  any.  Id.,  §  1697. 

This  af&davit  may  be  made  by  the  plaintiff's  agent  or  attorney,  if 
the  material  facts  are  within  his  personal  knowledge,  or  if  the  plaint- 
iff is  not  within  the  county  where  the  attorney  resides  or  has  his  oflSce, 
or  is  not  capable  of  making  the  affidavit.  But  where  the  afhdavit  is 
made  by  an  attorney  or  agent,  he  must  state  therein  what  allegations, 
if  any,  are  made  upon  his  information  and  belief ;  and  he  must  set 
forth  therein  the  grounds  of  his  belief,  as  to  all  matters  not  stated  upon 
his  knowledge,  and  the  reason  why  the  afiidavit  is  not  made  by  the  plaint- 
iff. Id.,  §  1712. 

The  general  rules  as  to  the  form  and  requisites  of  affidavits  have 
been  stated  in  a  preceding,  chapter.  See  ante,  111.  These  rules  apply 
to  affidavits  in  replevin  as  well  as  in  other  cases. 

The  object  of  the  statute  in  requiring  that  the  plaintiff's  affidavit 
shall  contain  a  particular  description  of  the  property  to  be  replevied  is 
chieiiy  to  so  identify  the  property  that  the  constable  executing  the 
requisition  may  have  no  difficulty  in  selecting  and  taking  into  his  custody 
the  identical  chattel  or  chattels  claimed,  and  to  afford  to  the  officer  tlie 
means  of  justifying  under  his  process  the  seizure  of  property  so  de- 
scribed, if  sued  for  a  trespass  or  conversion  by  some  person  claiming  to 
be  the  owner  thereof.  The  requisition  commands  the  constable  to  re- 
plevy the  property  described  in  the  affidavit,  and  the  latter  instrument 
furnishes  the  only  means  of  identifying  the  property  to  be  taken. 

The  object  of  requiring  the  affidavit  to  state  the  value  of  the  prop- 
erty is  obvious.  The  jurisdiction  of  the  justice  is  made  to  depend 
upon  the  value  of  the  property  as  stated  in  the  affidavit ;  and  the 
amount  of  security  required  on  the  part  of  the  plaintiff  at  the  time  of 
applying  for  the  requisition,  or  on  the  part  of  the  defendant  at  the  time 
of  requiring  the  return  of  the  property  replevied,  is  made  to  depend 
upon  this  statement  of  value. 

When  the  plaintiff  claims  to  be  the  owner  of  the  property  to  be  re- 
plevied, the  direct  allegation  of  such  ownership  will  be  sufficient  with- 
out a  statement  of  facts  tending  to  prove  such  ownership.  A  state- 
ment of  the  facts  as  to  the  plaintiff's  right  is  required  only  when  he 
claims  a  special  property  in  the  goods.  Burns  v.  Hobbins,  1  Code  B. 
62.     And  see  Vandenburgh  v.  Van  Valkenburgh,  8  Barb.  217.     If 
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the  plaintifE  does  not  claim  to  be  the  owner  of  the  property,  but  only 
to  be  entitled  to  its  possession  by  virtue  of  a  special  property  therein, 
the  facts  showing  such  property  and  right  of  possession  should  be  so 
set  forth  that  the  justice  can  say  from  those  facts  that  a  special  prop- 
erty and  right  of  possession  is  made  out.  It  is  not  enough  that  the 
plaintiff  swears  positively  to  his  conclusion  that  he  has  such  property 
and  right  of  possession.  His  conclusion  cannot  be  substituted  for  the 
judicial  conclusion  of  the  justice.  And  if  the  evidence  of  the  facts 
showing  a  special  property  and  right  of  possession  rests  in  a  writing, 
that  must  be  set  forth  as  the  true  basis  of  the  conclusion.  Depew  v. 
Leal,  2  Abb.  131. 

The  law  requires  the  plaintiff  to  state  in  his  aflBdavit  the  cause  which 
is  assigned  by  the  defendant  for  the  withholding  or  detention  of  the 
property.  The  plaintiff  may  state  this  according  to  his  best  knowledge, 
information  and  belief.  He  may  know  what  those  grounds  are,  from 
the  declarations  of  the  defendant ;  he  may  know  from  the  facts  and 
circumstances  of  the  transactions  between  himself  and  the  defendant, 
or  he  may  have  heard,  through  some  third  person,  what  claim  the  de- 
fendant makes.  In  all  cases  it  will  be  sufiBcient  to  allege  what  the 
supposed  cause  of  withholding  or  detention  is,  according  to  the  best 
knowledge,  information  and  belief  of  the  person  making  the  affidavit. 
This  rule  is  the  same  whether  the  plaintiff  or  some  other  person  makes 
the  affidavit. 

After  stating  the  cause  of  the  detention  of  the  property  by  the  de- 
fendant, it  would  be  proper  to  allege  that  the  claim  so  made  by  the 
defendant  is  unfounded. 

It  is  not  strictly  necessary,  however,  to  do  this.  When  the  aifidavit 
alleges  once  that  the  withholding  or  detention  is  wrongful,  there  is  no 
need  of  repeating  it,  after  stating  the  alleged  cause  of  detention. 
There  is  no  harm,  however,  in  doing  so.  And  there  may  be  those 
who  would  prefer  to  state  the  alleged  cause  of  detention,  and  then  to 
state  or  show  that  the  claim  is  not  valid  either  in  fact  or  in  law.  For 
instance,  the  defendant  may  claim  to  have  some  lien  upon  the  property 
as  the  cause  of  detention.  The  plaintiff  may  show  in  the  aflSdavit, 
either  that  the  lien  has  been  discharged,  or  that  in  law  it  never  had  any 
existence. 

The  statute  requires  that  the  afiBdavit  shall  contain  an  allegation  that 
the  chattel  "  has  not  been  taken  by  virtue  of  a  warrant  against  the 
plaintiff  for  the  collection  of  a  tax,"  etc.  If  a  tax  collector  illegally 
seizes  the  property  of  A.  to  satisfy  the  tax  of  B.,  A.  can  maintain  an 
action  of  replevin  for  its  recovery.  Stochwell  v.  Veitch,  15  Abb.  412 ; 
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Thompson  v.  Button,  14  Johns.  84 ;  Judd  v.  Fox,  9  Cow.  259 ;  Lake 
Shore,  etc.,  JR.  R.  Co.  v.  Roach,  80  N.Y.  339.  As  the  warrant  in  such 
case  does  not  authorize  or  justify  the  seizure  of  the  property  it  cannot 
properly  be  said  to  be  taken  "  by  virtue  "  thereof.  lb.  But  the  prop- 
erty would  nevertheless  be  taken  "  under  color "  of  such  a  warrant, 
and  the  affidavit  should,  therefore,  specify  the  reason  why  the  taking  was 
unlawful. 

Plaintiff'' s  affidavit. 
JUSTICE'S  COUET. 


David  Johnson 

agst. 
Robert  Jones. 


Before  Eichaed  Hempstead,  Justice. 


CoimTT  OF  Fulton,  ss.  : 

David  Johnson,  of  said  county,  being  sworn,  says  that  he  is  the 
plaintiff  above  named  and  is  the  lawful  owner  and  lawfully  entitled  to 
the  possession  of  the  following  articles  of  personal  property,  namely : 
[Insert  a  pa/rticula/r  and  careful  description  of  the  property) ;  that  said 
property  is  wrongfully  detained  from  the  said  plaintiff  by  the  defend- 
ant ;  that  the  alleged  cause  of  the  detention  thereof,  according  to  the 
best  knowledge,  information  and  belief  of  deponent  is  ijiere  state  the 
supposed  cause  of  the  detention  of  the  property) ;  that  the  said  property 
has  not,  nor  has  any  part  thereof,  been  taken  by  virtue  of  a  warrant 
against  the  plaintiff  for  the  collection  of  a  tax,  assessment,  or  fine, 
issued  in  pursuance  of  a  statute  of  the  State  or  of  the  United  States, 
nor  has  it  been  seized  by  virtue  of  an  execution  or  warrant  of  attach- 
ment against  the  property  of  the  plaintiff,  or  of  any  person  from  or 
through  whom  the  plaintiff  has  derived  a  title  to  said  property  since  the 
seizure  thereof,  and  that  the  actual  value  of  said  property  is  $150. 
Subscribed  and  sworn  to  before  me,  )  DAVID  JOHNSON. 

this  18th  day  of  May,  1882.         j 

Eichaed  Hempstead,  Justice  of  the  Peace. 

If  the  affidavit  is  made  by  the  attorney  or  agent  of  the  plaintiff  it 
must  contain  the  additional  matter  required  by  the  statute.  See  ante, 
206.  And  if  the  property  has  been  taken  for  the  collection  of  a  tax, 
or  seized  under  an  execution  or  warrant  of  attachment,  the  form  given 
must  be  modified  so  as  to  conform  to  the  requirements  of  the  statute 
in  such  cases.     See  ante,  205. 
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§  3.  Undertaking  on  the  part  of  the  plaintiflF.  The  plaintiff,  on 
making  application  for  a  requisition,  must  also  deliver  to  the  justice  an 
undertaking,  executed  by  at  least  two  sureties,  who  must  be  approved 
by  the  justice,  to  the  effect  that  the  sureties  are  bound  in  a  specified 
sum,  not  less  than  twice  the  value  of  the  chattel  as  stated  in  the  affidavit, 
for  the  prosecution  of  the  action ;  for  the  return  of  the  chattel  to  the 
defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  the  action 
abates  or  is  discontinued,  before  the  chattel  is  returned  to  the  defend- 
ant ;  and  for  the  payment  to  the  defendant  of  any  sum  which  the 
judgment  awards  to  him  against  the  plaintiff".  Yol.  1,  pp.  18,  19, 
§§  2920  and  1699. 

The  plaintiff  may  or  may  not  join  with  the  sureties  in  the  execution 
of  the  undertaking.  But  in  every  case  the  undertaking  must  be  exe- 
cuted by  at  least  two  sureties,  must  be  joint  and  several  in  form,  must  be 
acknowleged  or  proved,  and  certified  in  the  same  manner  as  a  deed  to 
be  recorded,  and  must  be  accompanied  with  the  affidavit  of  each  surety 
as  to  his  residence. and  pecuniary  ability  as  required  by  the  general  pro- 
visions of  the  statute.     See  vol.  1,  p.  124,  §§  810-812. 

The  statute  does  not  require  that  the  undertaking  shall  be  drawn  in 
any  particular  form  of  words,  but  the  language  used  must  be  to  the 
effect  specified  in  the  section  above  cited. 

The  following  form  is  in  common  use : 

Undertaking  in  replevin. 
JUSTICE'S  COUET. 


David  Johnson 

agst. 
Robert  Jones. 


Whereas,  the  above-named  plaintiff  alleges  that  the  above-named 
defendant,  Robert  .Jones,  has  in  his  possession,  and  wrongfully  with- 
holds or  detains  certain  personal  property  belonging  to  the  said  plaintiff 
.  of  the  estimated  value  of  $150,  and  the  said  plaintiff  is  about  to  com- 
mence an  action  to  recover  the  possession  of  said  property ;  and 
whereas  the  said  plaintiff  claims  immediate  delivery  of  the  said 
property,  pursuant  to  statute  : 

2^ow,  therefore,  we,  James  Marshall,  of  Mayfield,  N.  T..  and 
John  Harrison,  of  Northville,  N.  T.,  do  hereby  jointly  and  severally 
undertake  and  bind  ourselves  in  the  sum  of  $300  (double  the  value  of 
the  chattel)  for  the  prosecution  of  the  said  action,  and  for  .a  retutn  to 
the  said  defendant  of  the  said  property,  if  a  return  thereof  shaU  be  ad- 
27 
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judged,  and  for  the  payment  to  the  said  defendant  of  any  such  sum  as 
may,  for  any  cause,  be  recovered  in  said  action  against  said  plaiatifi. 
Dated  this  ISth  day  of  May,  1882. 

JAMES  MAKSHALL, 
JOHN  HAEEISOK 
State  of  New  Yoek, 


Fulton  County,      \ 

On  this  18th  day  of  May,  1882,  before  me,  the  subscriber,  ap- 
peared James  Marshall  and  John  Harrison,  to  me  personally  known  to 
be  the  same  persons  described  in  and  who  executed  the  above  under- 
taking, and  severally  acknowledged  that  they  executed  the  same. 

EICHAKD  HEMPSTEAD,  Justice  of  the  Peace. 

State  of  New  Yoek,  ) 
Fulton  County,      [     ' ' 

James  Marshall  and  John  Harrison,  being  duly  sworn,  say,  and  each 
for  himself  severally  says,  that  he  resides  in  the  county  of  Fulton  and 
State  of  New  York,  and  is  worth  the  sum  of  $600,  over  and  above  all 
debts  and  liabilities  which  he  owes  or  has  incurred,  exclusive  of 
property  exempt  by  by  law  from  levy  and  sale  under  an  execution. 

Subscribed  and  sworn  to,  before  me, )  JAMES  MAESHALL, 

this  18th  day  of  May,  1882.  f         JOHN  HAEEISON. 

EicHAED  Hempstead,  Justice  of  the  Peace. 

I  hereby  approve  the  sureties  to  the  above  undertaking. 

EicHAKD  Hempstead,  Justice  of  the  Peace. 

The  statute  provides  for  the  delivery  of  this  undertaking  to  the  jus- 
tice upon  the  application  for  the  requisition,  and  for  the  issuing  of  the 
requisition  on  the  receipt  by  the  justice  of  the  affidavit  and  undertaking, 
but  makes  no  special  provision  for  the  custody  of  the  undertaking  be- 
tween the  time  of  its  receipt  by  the  justice  and  the  return  day  of  the 
summons,  and  does  not  require  that  a  copy  shall  b^  served  upon  the 
defendant.  In  the  same  proceeding  in  courts  of  record  the  under- 
taking is  delivered  to  the  sheriff ;  see  vol.  1,  p.  19,  §  1699 ;  and  he 
is  required  to  serve  a  copy  of  it  upon  the  defendant  as  well  as  a  copy 
of  the  affidavit  and  requisition.  Id.,  p.  20,  §  lYOO.  But  there  is  no 
authority  for  this  procediire  in  an  action  before  a  justice  of  the  peace. 
The  Code  provides  generally  that  a  justice  of  the  peace  must  carefully 
file  and  preserve  each  affidavit  or  other  paper  delivered  to  him  to  be 
filed  in  an  action  or  special  proceeding.  Another  section  of  the  statute 
provides  that  any  undertaking  required  to  be  given  by  the  Code  must 
be  filed  with  the  clerk  of  the  court,  "  except  where,  in  a  special  case, 
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a  different  disposition  thereof  is  directed  by  the  court,  or  drescribed 
in  this  act."  This  section  is  made  applicable  to  proceedings  in  a 
justice's  court,  but  is  limited  by  another  section  declaring  that  when 
a  provision  of  the  Code,  not  contained  in  chapter  19  of  that  act, 
is  made  applicable  to  proceedings  before  a  justice  of  the  peace,  and 
relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  clerk,  the  paper 
must,  in  an  action  or  special  proceeding  before  a  justice  of  the  peace, 
be  filed  with  the  justice,  unless  he  has  a  clerk  appointed  pursuant  to 
law.  But  it  would  seem  that,  in  an  action  of  replevin  in  justice's 
court,  the  plaintiff's  undertaking  is  not  to  be  filed  by  the  justice  until 
the  defendant  has  had  an  opportunity  to  except  to  the  sureties  therein, 
and  the  sureties  have  justified,  and  the  undertaking  allowed.  See 
vol.  1,  p.  21,  §  2926.  This  cannot  be  done  before  the  return  day  of 
the  summons.  In  the  meanwhile  the  undertaking  should  remain  in 
the  custody  of  the  justice. 

Where  an  action  of  replevin  has  been  discontinued  by  the  delivery 
of  an  answer  showing  that  the  title  of  real  property  will  come  in  ques- 
tion'*and  the  giving  of  the  undertaking  required  to  be  delivered  to  the 
justice  with  such  answer,  each  undertaking  given  in  the  replevin  pro- 
ceedings before  the  justice  will  continue  to  be  valid  in  and  applicable 
to  the  new  action  brought  thereafter  in  the  Supreme  Court  or  County 
Court.  Vol.  1,  p.  31,  §  2957.  So  the  undertaking  given  by  the 
plaintiff  in  an  action  of  replevin  brought  before  a  justice  of  the  peace 
extends  to  all  proceedings  and  adjudications  in  the  same  action  through 
every  court  to  which  it  may  be  carried  by  appeal  in  case  the  plaintiff 
is  finally  defeated.  Letson  v.  Dodge,  61  Barb.  125 ;  Tibhles  v. 
O'Connor,  28  id. '538.  Such  at  least  was  the  construction  put  upon 
the  undertaking  required  by  the  old  Code,  which  provided  for  the 
"  payment  to  the  defendant  of  such  sum  as  may,  for  any  cause,  be 
recovered  against  said  plaintiff."  It  is  possible  that  the  courts  wiU 
place  a  different  construction  upon  an  undertaking  "  for  the  payment 
to  the  defendant  of  any  sum  which  the  judgment  awards  to  him 
against  the  plaintiff." 

§  4.  The  requisition.  Upon  receiving  the  affidavit  and  undertak- 
ing, the  justice  must  indorse  upon  or  attach  to  the  affidavit  a  written 
requisition  subscribed  by  him,  requiring  the  constable  to  whom  the 
summons  is  delivered  to  replevy  the  property  described  in  the  affidavit, 
on  or  before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable  with  the  summons. 
Yol.  1,  p.  19,  §  2921. 
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The  requisition  is  a  mandate  and  falls  within  the  general  provisions 
of  the  statute  prescribing  the  requisites  of  mandates  issued  by  a  justice 
of  the  peace.     See  am,te,  101. 

It  may  be  in  the  following  form : 

Requisition  in  replevin. 
JUSTICE'S  COURT. 


David  Jolinson 

agst. 
Eobert  Jones. 


Before  .Riohaed  Hempstead,  Justice. 


County  of  Fulton,  ss.  ; 

In  the  name  of  the  People  of  the  State  of  New  York, 

To  the  constable  of  said  county,  to  whom  the  summons  herein  is 
delivered : 

Tou  are  hereby  required  to  replevy  the  chattels  described  in  the 

within  affidavit  from  the  said  defendant,  Robert  Jones,  on  or  before 
the  23d  day  of  May,  1882. 

Dated  this  18th  day  of  Man],  1882. 

RICHARD  HEMPSTEAD,  Justice  of  the  Peace. 

§  5.  Execution  of  the  requisition.  The  requisition  in  an  action  of 
replevin  should  be  executed  within  the  county  of  the  constable  to  whom 
it  is  delivered  for  service.  If  the  constable  is  able  to  find  any  chattel 
described  in  the  affidavit,  either  in  the  possession  of  the  defendant  or  of 
his  agent,  it  is  his  duty  to  forthwith  replevy  it  by  taking  it  into  his 
possession.  Vol.  1,  p.  20,  §  lYOO.  If  any  chattel  described  in  the 
affidavit  is  secured  or  concealed  in  a  building  or  inclosure,  the  constable 
must  publicly  demand  its  delivery.  If  it  is  not  delivered  pursuant  to 
the  demand,  he  must  cause  the  building  or  inclosare  to  be  broken  open 
and  must  take  it  into  his  possession.     Id.,  §  1701. 

In  executing  this  mandate  the  officer  should  be  particular  to  comply 
strictly  with  requirement  of  the  statute  and  the  direction  of  the  man- 
date. The  requisition  commands  him  to  replevy  the  property  described 
in  the  affidavit,  and  and  his  process  will  not  protect  him  in  taking  any 
property  not  so  described.  Bullis  v.  Montgomery.,  50  N.  Y.  352; 
Otis  V.  Williams,  70  id.  208.  So  the  statute  authorizes  the  officer 
to  take  the  property  specified  from  the  defendant  named  in  the  action 
or  his  agent ;  and  if  the  officer  takes  the  property  from  another  person 
he  wiU  be  liable  for  trespass,  and  his  process  will  be  no  protection.   lb. 
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In  the  exercise  of  the  right  to  break  open  a  building  or  inclosure  to 
take  possession  of  property  concealed  therein,  the  constable  should  do 
as  little  damage  as  possible  to  the  building.  After  gaining  admission 
into  the  building  it  is  the  right  and  duty  of  the  constable  to  search 
thoroughly  every  part  of  it.  If  there  are  inner  rooms  which  are  locked 
or  fastened,  and  the  property  cannot  be  foimd  in  the  rooms  which  are 
open,  then  the  other  rooms  should  be  broken  open.  If  the  property  is  such 
that  it  may  be  kept  in  chests,  trunks,  bureaus  and  the  like,  and  it  can- 
not be  found  elsewhere  in  the  building,  the  constable  should  break 
these  open  for  the  purpose  of  finding  the  property.  If,  however,  there 
ai-e  any  persons  of  suitable  age  and  discretion  in  the  building,  it  would  be 
proper  to  request  them  to  open  such  inner  doors  as  were  locked,  or  to 
open  such  chests,  trunks,  etc.,  before  breaking  them  open.  It  must  be 
remembared,  however,  that  this  right  to  break  open  a  dwelling-house 
is  a  departure  from  the  ordinary  rule  in  relation  to  the  service  of  civil 
process,  and  that  it  is  not  given  unless  the  property  is  concealed  within 
the  building.  The  same  rule  is  applicable  in  this  case  which  governs 
arrests  upon  civil  process.  A  dwelling-house  may  be  broken  open,  after 
a  proper  demand  and  refusal,  if  the  officer  wishes  to  arrest  a  stranger 
who  is  not  a  member  of  the  family  occupying  the  house.  The  officer 
acts  at  his  peril  in  breaking  a  dwelling-house  in  that  case.  If  he  finds 
such  stranger  there  he  will  be  justified ;  if  he  does  not,  the  breaking  of 
the  house  will  be  a  trespass. 

The  term  "  concealed  "  means  that  the  property  is  kept  close  or  secret, 
or  that  it  has  been  hidden.  The  true  construction  of  the  statute  is  to 
be  found  in  the  intention  and  object  which  was  in  view  in  enacting  it. 
Ordinarily  an  officer  would  not  be  justified  in  breaking  into  a  house  to 
take  property  upon  civil  process.  And  if  the  law  permitted  parties  to 
put  property  within  their  dwellings  for  the  pui-pose  of  placing  it 
beyond  the  reach  of  civil  process ;  and  if  officers  could  not  lawfully 
take  it  from  such  dwellings,  the  result  would  be,  that  every  person 
who  wished  to  evade  the  law  would  put  within  his  dwelling-house  all 
property  which  he  wished  to  place  beyond  the  reach  of  the  law  or  its 
officers.  The  reasonable  construction  of  the  statute  is,  that  when  the 
defendant  has  wrongfully  and  unlawfully  put  such  property  into  his 
dwelling-house  for  the  purpose  of  keeping  it  from  being  taken  by 
the  owner  or  by  an  officer,  that  is  a  concealment  within  the  mean- 
ing of  the  statute.  So,  when  the  property  is  of  that  kind  which 
is  usually  kept  in  a  dwelling-house,  if  the  defendant  refuses  to  deliver 
it  to  the'  constable  on  a  proper  demand,  that  will  be  within  the  intent 
of  the  statute;  and  it  is  a  concealment  such  as  will  justify  the  constable 
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in  breaking  open  the  building  for  the  purpose  of  taking  it.  This  con- 
struction carries  into  effect  the  intention  of  the  law,  which  is,  that  no 
man  shall  use  his  dwelling  as  a  castle  to  protect  him  in  unlawfully- 
keeping  the  property  of  another  person.  This  rule  is  eminently 
proper  and  just.  If  the  defendant  has  unlawfully  taken,  or  he  unlaw- 
fully detains  the  personal  property  of  another ;  and  he  refuses,  upon  a 
proper  demand,  to  surrender  it,  either  to  the  owner  or  to  an  officer  of 
the  law  who  has  legal  process  for  its  recovery  ;  he  who  thus  wantonly 
disregards  the  rights  of  property  of  other  persons  has  little  reason  to 
complain  if  the  law  deals  vigorously  with  one  who  acts  in  direct  viola- 
tion of  its  requirements,  in  contempt  of  its  process,  and  in  resistance  to 
its  officers.  Thus  much  has  been  said  in  relation  to  dwellings  for  the 
reason  that  it  is  in  relation  to  those  buildings  that  most  questions  as  to 
authority  to  enter  would  arise.  All  other  buildings,  such  as  stores, 
shops,  offices,  bams  and  the  like,  and  all  inclosures  may  also  be  broken 
open  after  a  proper  demand,  publicly  made,  as  has  been  already  ex- 
plained. 

After  replevying  a  chattel  the  constable  must  retain  it  in  his  posses- 
sion, keeping  it  in  a  secure  place,  until  the  person  who  is  entitled  to  its 
possession  is  ascertained  in  the  manner  prescribed  by  statute.  Vol.  1, 
p.  20,  §  1702. 

Immediately  after  the  seizure  of  the  property  described  in  the  affi- 
davit, and  at  least  six  days  before  the  return  day  of  the  summons,  the 
constable  must  serve  the  summons,  affidavit  and  requisition  upon  the 
defendant,  by  delivering  to  him  personally  a  copy  of  each,  if  he  can 
with  reasonable  diligence  be  found  within  the  county,  or  if  he 
cannot  be  so  found,  by  leaving  a  copy  of  each,  certified  by  the 
constable,  at  the  last  place  of  residence  of  the  defendant  in  the 
county,  with  a  person  of  suitable  age  and  discretion ;  or  if  such  a 
person  cannot  be  found  there,  by  posting  it  on  the  outer  door,  and  also 
depositing  another  copy  in  the  nearest  post-office,  inclosed  in  a  sealed, 
post-paid  wrapper,  directed  to  the  defendant  at  his  residence ;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  delivering  it 
to  the  person  in  whose  possession  the  property  replevied  is  found. 
See  vol.  1,  p.  15,  §  2910 ;  id.,  p.  20,  §  2922.  The  service  of  the  summons, 
affidavit  and  requisition  must  be  made  within  the  time  and  in  the 
manner  prescribed  by  section  2910  of  the  Code  of  Civil  Procedure 
for  the  service  of  a  summons,  warrant  of  attachment  and  inventory, 
lb.  This  mode  of  service  has  been  already  pointed  out.  See  ante, 
188. 
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§  6.  Exception  to  and  justification  of  the  plaintiff's  sureties. 

A  defendant,  whose  property  lias  been  replevied,  may  elect  between 
two  forms  of  procedure  with  a  view  to  his  protection  against  loss  or 
damage  by  reason  of  the  resort  to  this  provisional  remedy.  He  may 
take  direct  proceedings  to  have  the  property  replevied  immediately  re- 
turned to  him,  as  will  be  noticed  in  the  following  section ;  or,  if  he 
deems  the  return  of  the  property  pending  the  decision  of  the  action 
less  important  than  his  right  of  action  on  the  undertaking  given  by 
the  plaintiff,  or  if  he  is  unable  to  give  the  security  necessary  to  procure 
a  return  of  the  property,  he  may  proceed  to  inquire  into  the  sufficiency 
of  the  security  furnished  by  the  plaintifE's  undertaking,  and  ascertain 
that  the  sureties  therein  are  responsible  persons,  able  to  respond  to  him 
for  the  return  of  the  property  or  for  any  judgment  which  he  may  re- 
cover against  the  plaintiff,  or  if  they  are  not  responsible  persons,  to 
compel  the  plaintiff  to  furnish  a  new  undertaking,  with  sufficient  sure- 
ties, under  the  penalty  of  having  the  property  restored  to  the  de- 
fendant. 

If  the  defendant  does  not  require  the  return  of  the  property  to  him, 
he  may,  at  any  time  after  the  property  is  replevied  and  at  least  two 
days  before  the  return  day  of  the  summons,  serve  upon  the  plaintiff, 
or  upon  the  constable,  a  written  notice  that  he  excepts  to  the  plaintiff's 
sureties.     The  notice  may  be  in  the  following  form : 

Notice  of  exception  to  pfavntiff^s  sureties. 
JUSTICES'  COUilT. 


John  Doe 

agst. 

Eichard  Roe. 


Take  notice  that  I  except  to  the  sureties  in  the  undertaking  given  by 
the  plaintiff  in  this  action. 

Dated  this  20th  day  of  May,  1882. 

EICHARD  EOE,  Defendant. 

To  John  Dob,  Plavntiff ;  or 
To  John  Stiles,  Constable. 

If  such  a  notice  is  served,  the  sureties  must  justify  upon  the  return 
day  of  the  summons,  or  the  plaintiff  must  then  give  a  new  undertak- 
ing, with  other  sureties,  who  must  then  appear  and  justify  before  the 
justice.  Yol.  1,  p.  21,  §  2924.  If,  after  such  notice  has  been  given, 
the  plaintiff  fails  to  procure  the  allowance  of  his  undertaking,  the  con- 
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stable  must  immediately  deliver  the  chattel  to  the  defendant.  On  the 
other  hand,  if  the  plaintifE  duly  procures  the  allowance  of  his  under- 
taking, the  constable  must  immediately  deliver  the  chattel  to  him,  un- 
less a  person,  not  a  party  to  the  action,  has  made  claim  to  the  chattel  in 
the  manner  prescribed  by  the  statute.  Id.,  p.  22,  §  2927.  The  proceed- 
ing's in  that  case  will  be  noticed  hereafter. 

The  Code  does  not  require  that  a  constable,  upon  whom  the  defend- 
ant has  served  a  notice  that  he  excepts  to  the  plaintiff's  sureties,  shall 
give  seasonable  notice  of  that  fact  to  the  plaintiff  or  his  sureties,  nor 
does  it  allow  any  fee  for  giving  such  notice.  The  fact  will  appear  on 
the  return  day  of  the  summons  from  the  return  of  the  constable,  but 
need  not  be  disclosed  to  the  plaintiff  before  that  time.  It  is,  there- 
fore, important  that  the  plaintiff  should  in  every  case  be  prepared 
to  proceed  with  the  justification  of  his  sureties  upon  the  return  day  of 
the  summons  unless  he  is  certain  that  the  defendant  has  waived  all  ob- 
jection to  the  sureties  by  omitting  to  give  written  notice  of  exception 
within  the  time  allowed  fox  that  purpose. 

For  the  purpose  of  justification  each  of  the  sureties  must  attend  be- 
fore the  justice  upon  the  return  day  of  the  summons,  and  be  examined 
on  oath,  on  the  part  of  the  defendant,  touching  his  sufficiency  in  such 
manner  as  the  justice,  in  his  discretion,  thinks  proper.  If  required  by 
the  defendant's  attorney,  the  examination  must  be  reduced  to  writing 
and  subscribed  by  the  surety.  Vol.  1,  p.  22,  §  580.  The  sureties  must 
each  be  a  resident  of  the  State  and  be  a  householder  or  freeholder 
therein.  Each  surety  must  be  worth  the  sum  specified  in  the  under- 
taking, exclusive  of  property  exempt  from  execution.  If  there  are 
more  than  two  sureties  in  the  undertaking,  the  justice  may  allow  them 
to  justify  severally  in  sums  less  than  that  specified  in  the  undertaking, 
if  the  whole  justification  is  equivalent  to  that  of  two  sufficient  sureties. 
Id.,  pp.  21,  22,  §  579.  If  the  justice  finds  the  sureties  sufficient,  he  must 
annex  the  examination  to  the  undertaking,  indorse  his  allowance  thereon, 
and  file  it.  The  constable  is  thereupon  exonerated  from  liabihty,  and 
the  plaintiff  is  entitled  to  the  immediate  possession  of  the  chattel  re- 
plevied unless  it  has  been  claimed  by  a  stranger  as  before  stated. 
Id.,  pp.  21,  22,  §§  2926,  2927,  and  581.  But  if  the  plaintiff  fails  to 
procure  the  allowance  of  his  undertaking,  the  constable  must  immedi- 
ately deliver  the  chattel  to  the  defendant.     Id.,  §  2927. 

The  examination  may  be  in  the  following  form : 
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Excumination  of  plaintiff '' s  sureties. 
JUSTICE'S  COUET. 


David  Johnson 

agst. 
Robert  Jones. 


On  this  24th  day  of  May,  1882,  personally  appeared  before  Richard 
Hempstead,  a  justice  of  the  peace  in  and  for  the  town  of  Mayfield,  in 
the  county  of  Fulton,  at  his  office  in  said  town,  James  Marshall  and 
John  Harrison,  sureties  in  the  annexed  undertaking,  and  were  each 
severally  and  duly  examined,  upon  oath,  touching  their  qualifications 
as  sureties,  which  said  examination  was  reduced  to  writing  by  said  jus- 
tice, at  the  request  of  the  defendant's  attorney,  and  subscribed  by  said 
sureties  as  follows,  viz. : 

State  of  New  Yoke, 
County  of  Fulton^ 

James  Marshall,  being  duly  sworn,  says  that  he  is  one  of  the 
sureties  named  in  and  who  executed  the  annexed  undertaking  and 
resides  in  the  town  of  Mayfield,  in  the  said  county  and  State ; 
that  he  is  a  farmer,  and  is  the  owner  in  fee  of  one  hundred,  acres 
of  land,  in  said  town,  which  is  reasonably  worth  the  sum  of  $30 
per  acre ;  that  said  land  is  free  from  all  liens  and  incumbrances ;  that 
he  is  the  owner  of  stock,  horses  and  farming  implements  worth  at  least 
$500  ;  that  the  debts  which  he  owes  and  the  liabilities  which  he  has  in- 
curred do  not  exceed  the  sum  of  $800  ;  and  that  he  is  worth  the  sum 
of  $1,800  over  and  above  all  such  debts  and  liabilities,  exclusive  of 
property  exempt  by  law  from  levy  and  sale  under  execution. 

And  the  said  John  Harrison,  being  duly  sworn,  says : 

(Insert  testiTrumy  of  this  surety.) 

Taken  and  sworn  before  me,  this  )  JAMES  MARSHALL, 

24th  day  of  May,  1882.  f  JOHN  HARRISON. 

RiCHABD  Hempstead,  Justice  of  the  Peace. 
The  allowance  of  the  undertaking  may  be  expressed  in  the  single 
word  "  allowed,"  with  the  date  and  signature  of  the  justice  added. 
This  should  be  indorsed  upon  the  undertaking. 

§  Y.     Return  of  property  to  the  defendant.     As  has  been  stated, 
if  the  defendant  excepts  to  the  plaintiff's  sureties  and  the  plaintiff 
afterward  fails  to  procure  the  allowance  of  his  undertaking,  the  con- 
stable must  immediately  return  the  property  to  the  defendant.     So 
28 
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where  the  defendant  has  not  excepted  to  the  plaintiffs  sureties,  he 
may  require  the  return  to  him  of  the  property  replevied  by  serving 
upon  the  justice  the  statutory  notice,  affidavit  and  undertaking,  and 
procuring  the  allowance  of  the  latter  in  the  mode  prescribed  by  the 
statute.  These  papers  may  be  served  upon  the  justice  at  any  time 
before  the  return  day  of  the  summons.  The  notice  to  be  served  is 
merely  to  the  effect  that  the  defendant  requires  the  return  of  the 
chattel  replevied,  and  may  be  in  the  following  form  : 

Notice  requiring  return  of  pro]perty 

JUSTICE'S  COUKT. 


David  Johnson 

agst. 
Robert  Jones.        I 


Please  take  notice  that  I  require  the  return  of  the  chattel  replevied 
in  the  above  entitled  action. 

Dated  this  %M  day  of  May,  1882. 

EGBERT  JONES,  Defendant. 

To  "EicHAED  Hempstead,  Esq.,  Justice  of  the  Peace. 

If  the  plaintiff  has  stated  separately  in  bis  affidavit  the  value  of  one 
or  more  chattels  or  classes  of  chattels,  the  defendant  may  require  the 
return  of  any  or  all  of  the  chattels  or  classes  of  chattels,  the  value  of 
which  is  thus  stated,  or  of  such  portion  thereof  as  has  been  replevied. 
Vol.  1,  p.  19,  §  1697 ;  id.,  p.  21,  §  2925.  In  such  case,  the  notice  served 
by  the  defendant  should  specify  what  chattel  or  chattels  he  requires 
returned.  This  may  be  done  by  adopting  the  description  of  the  prop- 
erty contained  in  the  plaintiff's  affidavit. 

The  affidavit  to  be  served  upon  the  justice  with  the  notice  must  con- 
tain an  allegation,  either  that  the  defendant  is  the  owner  of  the  chattel, 
or  that  he  is  lawfully  entitled  to  the  possession  thereof  by  virtue  of  a 
special  property  therein,  and,  in  the  latter  case,  must  set  forth  the  facts 
with  respect  to  such  special  property.  Vol.  1,  p.  21,  §  1704.  And  see 
am.te,  206,  207, 

This  affidavit  may  be  made  by  an  agent  or  attorney  if  the  material 
facts  are  within  his  personal  knowledge,  or  if  the  defendant  is  not 
within  the  county  where  the  property  was  replevied,  or  is  not  capable  of 
making  the  affidavit.  When  the  affidavit  is  made  by  an  attorney  or 
agent,  he  must  state  therein  what  allegations,  if  any,  are  made  upon 
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his  information  and  belief ;  and  he  must  set  forth  therein  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  upon  his  knowledge,  and  the 
reason  why  the  affidavit  is  not  made  by  the  defendant.  Yol.  1,  p.  19, 
§  1712. 

The  undertaking  to  accompany  the  notice  and  affidavit  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  be  to  the  effect  that  they  are 
bound  in  a  specified  sum,  not  less  than  twice  the  value  of  the  chattel 
as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  of  the  chattel 
to  the  plaintiff,  if  delivery  thereof  is  adjudged,  and  for  the  payment 
to  him  of  any  sum  which  the  judgment  awards  against  the  defendant. 
Vol.  1,  p.  21,  §§  1704,  2925. 

Defendants  undertaking  in  replevm. 
JUSTICE'S  COUKT. 


David  Johnson 

agst. 
Bobert  Jones. 


Before  Eichaed  Hempstead,  Justice. 


Whereas,  the  plaintiff  in  this  action  claims  the  delivery  to  him  of 
certain  chattels  specified  in  the  affidavit  made  on  behalf  of  the  plaintiff 
for  that  purpose,  of  the  alleged  value  of  $150,  and  has  caused  the 
same  to  be  taken  by  a  constable  of  the  county  of  Fulton  pursuant  to 
the  Code  of  Civil  Procedure,  but  the  same  has  not  yet  been  delivered 
to  the  plaintiff ;  and,  whereas,  the  defendant  requires  a  return  of  the 
chattels  replevied : 

Now,  therefore,  we,  Harvey  Lake,  of  the  town  of  Perth,  county  of 
Fulton,  by  occupation  a  farmer,  and  Michael  Hollenbeck,  of  the  same 
place,  by  occupation  a  butcher,  do  hereby  jointly  and  severally  under- 
take and  become  bound  to  the  plaintiff  in  the  sum  of  $300,  for  the  de- 
livery of  the  said  chattels  to  the  plaintiff,  if  delivery  thereof  is  ad- 
judged, and  for  the  payment  to  him  of  any  sum  which  the  judgment 
awards  against  the  defendant. 

Dated  the  23d  day  of  May,  1882. 

HAEVEY  LAKE, 
MICHAEL  HALLENBECK. 

This  undertaking  should  be  acknowledged  or  proved  as  in  other 
cases,  but  no  affidavit  of  justification  need  be  added  at  the  time  of  ser- 
vice. The  sureties  must  justify  before  the  justice  upon  the  return  of 
the  summons.  Vol.  1,  p.  21,  §  2925, 
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It  is  customary  to  indorse  upon  the  undertaking  a  notice  in  the  fol- 
lowing form : 

To  EicHAED  Hempstead,  Esq.,  Justice  of  the  Peace  : 

Take  notice,  that  the  within  is  an  undertaking  given  on  behalf  of 
the  defendant  herein,  to  require  the  return  of  the  chattels  taken  herein, 
and  that  the  sureties  in  said  undertaking  will  justify  by  and  before  said 
justice  upon  the  return  of  the  summons. 

Tours,  etc., 

EGBERT  JO^ES,  Defendwnt. 

Upon  the  return  day  of  the  summons  the  sureties  may  be  examined 
upon  oath  as  to  their  property  and  qualifications  by  the  plaintiff  or 
his  attorney  in  such  manner  as  the  justice,  in  his  discretion,  thinks 
proper.  If  required  by  the  plaintiff,  or  his  attorney,  the  examination 
must  be  reduced  to  writing  and  subscribed  by  the  sureties.  If  the  jus- 
tice finds  the  sureties  sufficient,  he  must  annex  the  examination  to  the 
undertaking,  indorse  his  allowance  thereon,  and  file  it  with  the  other 
papers  in  the  case.  The  qualification  of  the  sureties  is  the  same  as  that 
of  the  sureties  in  the  plaintiff's  undertaking,  and  the  proceedings  upon 
the  examination  of  the  sureties,  and  the  allowance  of  the  undertaking 
are  the  same  in  both  cases.     See  cmte,  215. 

Upon  the  allowance  of  the  undertaking  by  the  justice  the  constable 
must  immediately  deliver  the  chattel  to  the  defendant.  Vol.  1,  p.  22, 
§  2927.  The  constable  is  exonerated  from  all  Kability  upon  the  filing 
with  the  justice  of  the  defendant's  undertaking  duly  allowed.  Yol. 
1,  p.  21,  §  2926.  But  the  statute  contemplates  that  the  property 
shall  be  immediately  delivered  to  the  defendant ;  and  if,  instead  of  de- 
livering the  property  to  the  defendant,  the  constable  should  deliver  the 
property  to  the  plaintiff,  without  the  defendant's  consent,  before  judg- 
ment and  execution  in  the  action,  he  would  forfeit  to  the  defendant 
the  sum  of  $100,  and  also  be  liable  to  him  for  all  damages  sustained  by 
reason  of  the  wrongful  delivery.     See  vol.  1,  p.  22,  §  2928. 

If  the  property  replevied  consisted  of  two  or  more  chattels,  sepa- 
rately valued  in  the  affidavit  of  the  plaintifi^,  and  the  defendant  has 
required  the  return  of  a  part  only  of  the  chattels  replevied,  the  remain- 
der must  be  delivered  to  the  plaintiff,  unless  a  third  person  interposes  a 
claim  thereto.     Yol.  1,  p.  19,  §  1697. 

If  the  defendant,  after  requiring  the  return  of  the  property,  fails  to 
procure  the  allowance  of  his  undertaking,  the  constable  must  immedi- 
ately deliver  the  property  to  the  plaintiff,  unless  a  stranger  has  inter- 
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posed  a  claim  to  the  property,  as  will  be  hereafter  noticed.     Yol.  1, 
p.  22,  §  292Y. 

If  the  defendant  causes  the  discontinuance  of  the  action  by  interpos- 
ing a  plea  of  title  to  lands  and  giving  the  undertaking  required  in  such 
case,  and  the  plaintifE  thereupon  brings  a  new  action  for  the  same 
cause,  in  the  proper  court,  the  undertaking  given  in  the  action,  before 
the  justice,  to  procure  a  return  of  the  property  replevied  will  continue 
to  be  valid  in  such  new  action,  and  will  be  applicable  thereto.  Yol.  1, 
p.  31,  §  2957. 

§  8.  Claim  to  possession  hj  a  person  not  a  party.  If  a  person, 
not  a  party  to  the  action,  claims,  as  against  the  defendant,  a  right  to 
the  possession  of  the  property,  existing  at  the  time  when  it  was  re- 
plevied, he  may,  at  any  time  before  the  property  is  actually  delivered 
to  either  party,  make  and  deliver  to  the  constable  an  affidavit,  stating 
that  he  makes  such  a  claim  ;  specifying  the  chattel  or  chattels  to  which 
it  relates,  if  two  or  more  chattels  have  been  replevied,  and  the  claim  re- 
lates only  to  part  of  them  ;  and  setting  forth  the  facts  upon  which  his 
right  of  possession  depends.  Yol.  1,  p.  22,  §  1709.  This  affidavit  may 
be  made  by  the  claimant's  agent  or  attorney  if  the  material  facts  are 
within  his  personal  knowledge,  or  if  the  claimant  is  not  within  the 
county  where  the  property  was  replevied,  and  capable  of  making  the 
a^davit.  "Where  the  affidavit  is  made  by  the  attorney  or  agent,  he 
must  state  therein  what  allegations,  if  any,  are  made  upon  information 
and  belief,  and  must  set  forth  therein  the  grounds  of  his  belief,  as  to 
all  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the  affi- 
davit is  not  made  by  the  claimant.    Id.,  p.  19,  §  1712. 

Upon  the  delivery  of  this  affidavit  to  the  constable,  he  may,  in  his 
discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve  upon  the 
plaintiff,  personally,  or  upon  the  person  who  appears  for  him  before  the 
justice,  a  copy  of  the  affidavit,  with  a  notice  that  he  requires  indemnity 
against  the  claim. 

The  indemnity  to  be  furnished  to  the  constable  by  the  plaintiff  upon 
a  claim  made  as  above  provided  must  consist  of  a  written  undertaking 
to  the  constable,  executed  by  at  least  two  sureties,  to  the  effect  they  will 
indemnify  him  against  any  liability  for  damages,  costs  or  expenses  to 
be  incurred  in  an  action  brought  against  him  by  the  claimant,  or  a  per- 
son deriving  title  from,  or  through  the  claimant,  by  reason  of  the  taking 
or  detention  of  the  chattel,  or  its  delivery  to  the  plaintiff,  not  exceed- 
ing a  sum,  to  be  specified  in  the  undertaking,  not  less  than  the  actual 
value  of  the  chattel  claimed,  and  $250  in  addition  thereto,  if  that  does  not 
amount  to  more  than  $300.  The  sum  specified  in  the  undertaking  need 
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not,  in  any  case,  exceed  $300,  whatever  may  be  the  actual  value  of  the 
chattel.  Each  of  the  sureties  besides  possessing  the  other  qualifications 
required  by  law,  must  be  a  freeholder  or  householder  of  the  constable's 
county.   Vol.  1,  p.  22,  §  2929 ;  id.,  p.  23,  §  1711. 

The  demand  for  indemnity  being  made  upon  the  return  day  of  the 
summons,  the  plaintiff  may  be  wholly  unprepared  to  furnish  it  at  once. 
The  constable  should,  therefore,  allow  the  plaintiff  a  reasonable  time 
in  which  to  procure  sureties,  and  prepare  his  undertaking,  if  he  desires 
such  time.  If  the  plaintiff  does  not  furnish  the  indemnity  within  a 
reasonable  time  after  he  becomes  entitled  to  a  delivery  of  the  chattel, 
the  constable  may,  in  his  discretion,  deliver  it  to  the  claimant  without 
incurring  any  liability  to  the  plaintiff  by  reason  of  so  doing.  Yol.  1, 
p.  23,  §  1709.  If  the  plaintiff  furnishes  the  undertaking,  he  is  entitled 
to  the  delivery  of  the  property  to  him,  in  case  he  would  have  been 
so  entitled,  if  no  claim  had  been  made.  See  Jfcmnmg  v.  Keenan, 
73  N.  T.  45.  But,  before  delivering  the  chattel  to  the  plaintiff,  the 
constable  may  require  the  persons  offered  as  sureties  to  submit  to  an 
examination  before  the  officer  who  takes  the  acknowledgment  of  the 
undertaking.  See  vol.  1,  p.  23,  §  1711.  The  proceedings  will  be  the 
same  as  upon  the  examination  of  the  sureties  in  the  undertaking  given 
by  the  plaintiff  on  applying  for  the  requisition.     See  ante. 

When  the  defendant,  instead  of  the  plaintiff,  is  entitled  to  the  de- 
livery of  the  property  replevied,  the  claim  of  a  third  person,  made  in 
the  mode  prescribed  by  the  statute,  will  not  affect  his  rights.  Under 
the  old  Code,  when  a  claim  by  a  third  person  had  been  made  as 
required  by  that  act,  the  constable  was  not  bound  to  keep  the  property, 
nor  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand,  indemni- 
fied the  officer  against  the  claim.  See  Code  of  Procedure,  §  216.  It 
was  held  in  one  case  that  this  section  of  the  old  Code  was  intended 
simply  for  the  protection  of  the  sheriff,  in  case  he  should  deliver  the 
property  to  the  plaintiff,  and  not  to  sanction  its  delivery  to  the  defend- 
ant ;  and  that,  upon  a  claim  by  a  third  party,  a  failure  of  the  plaintiff 
to  give  a  proper  indemnity  did  not  entitle  the  officer  to  deliver  the 
property  to  such  third  party,  but  that  he  could  merely  permit  the  de- 
fendant, from  whose  possession  the  property  was  taken,  to  resume  it, 
by  relinquishing  it  hhnself.  Raskins  v.  Kelly,  1  Eob.  160;  S.  C,  1 
Abb.  (N.  S.)  63.  In  another  case  it  was  said  that  the  officer  having  in 
his  possession  property  which  he  has  taken  from  another,  in  which  he 
has  himself  no  personal  right,  and  as  to  which  he  is  no  longer  bound  to 
exercise  an  official  power,  must  of  necessity  either  retrace  his  steps  and 
restore  the  property  to  the  defendant,  from  whom  he  took  it,  or  deliver 
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it  to  the  claimant.  Mamiing  v.  Keenan,  73  N.  Y.  45,  54.  But  the 
provision  of  the  old  Code  that  the  officer  shall  not  be  bound  to  keep 
the  property  after  such  claim  has  been  made  and  indemnity  refused  is 
not  retained  in  the  present  Code,  and  the  right  of  the  officer  to  cease  to 
act  in  such  case  no  longer  exists.  If  the  defendant  is  entitled  to  the  re- 
turn of  the  property  but  for  the  claim  of  a  third  person,  delivery  must 
still  be  made  to  him  notwithstanding  such  claim. 

The  liability  of  the  constable  to  a  claimant  of  the  property  replevied 
■will  be  noticed  hereafter.     See  §  10,  post,  226. 

The  following  forms  may  be  of  use  in  proceedings  of  this  nature : 
Affidamit  of  claimant. 
JUSTICE'S  COUKT. 


David  Jolinaon 

agst. 
Robert  Jones. 


>-  Before  Eiohaed  Hempstead,  Justice. 


State  of  New  York,  ) 
County  of  Fulton,    j     * ' 

Alexander  McGreggor,  being  duly  sworn,  says  that  an  action  is  pend- 
ing before  Richard  Hempstead,  Esq.,  a  justice  of  the  peace  of  the  town 
of  Mayfield,  in  said  county,  between  David  Johnson,  plaintifE,  and 
Robert  Jones,  defendant,  to  recover  the  following  property :  {describe  it 
as  in  the  plaintiff'' s  affida/oit)  that  John  Stiles,  a  constable  of  said  town, 
has  taken  said  property  by  virtue  of  a  requisition  issued  by  said  justice  in 
said  action ;  that  at  the  time  said  property  was  so  taken  under  said 
requisition,  deponent  was  entitled  to  the  possession  thereof  as  against 
the  defendant ;  that  deponent's  right  to  the  possession  thereof  at  the 
time  aforesaid  depends  upon  the  following  facts :  {here  state  fully 
the  facts  upon  which  the  right  to  possession  depends)  and  that  de- 
ponent now  claims  as  against  the  defendant  the  right  to  the  pos- 
session of  said  property. 

" SmX"?  m1;,\1S  }      AlEXANDEE  MoGBEGGOE. 

KicHAUD  Hempstead,  Justice  of  the  Peace. 

Notice  to  plaintiff  of  claim  hy  third  person. 
{Title  of  cause  as  in  previous  form.) 

Please  take  notice  that  Alexander  McGreggor  claims  the  property 
replevied  by  me  in  this  action ;  that  he  has  served  upon  me  an  affidavit. 
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of  which  the  annexed  is  a  copy ;  and  that  I  require  indemnity  against 
said  claim. 

{Date.)  JOHN  STILES,  Constable. 

To  David  Johnson,  jalaintiff. 

Plaintiff'' s  undertaking  to  the  constable. 

{Title  of  the  cause.) 

"Whereas,  John  Stiles,  a  constable  of  the  town  of  Mayfield,  in  the 
county  of  Fulton,  has  taken  into  his  possession  and  -now  holds,  by 
virtue  of  a  requisition  issued  in  the  above-entitled  action  by  Richard 
Hempstead,  a  justice  of  the  peace  of  said  dounty,  the  following  prop- 
erty :  {describe  it)  and  whereas,  one  Alexander  McGreggor  claims  the 
right  to  the  possession  thereof,  and  has  delivered  to  said  constable  an 
affidavit  as  required  by  law,  a  copy  of  which  has  been  served  upon  the 
plaintiff  by  said  constable,  with  a  notice  that  he  requires  indemnity 
against  said  claim.  Now,  therefore,  we,  James  Jackson,  of  the  town 
of  Mayfield  aforesaid,  by  occupation  a  manufacturer,  and  Patrick  Flinn 
of  the  same  town,  by  occupation  a  mason,  do  jointly  and  severally  un- 
dertake and  become  bound  to  the  said  John  Stiles  in  a  sum  not  exceed- 
ing $300,  that  we  will  indemnify  him  against  any  liability  for  damages, 
costs  or  expenses  to  be  incurred  in  an  action  brought  against  him  by 
said  Alexander  McGreggor,  or  any  person  deriving  title  from,  through 
or  under  the  said  Alexander  McGreggor,  by  reason  of  the  taking  or 
detention  of  said  property  or  its  delivery  to  the  plaintiff. 

{Date.)  {Signatures.) 

{Add  acTcnowledgment,  justification  and  ajpproval^ 

§  9.  The  return.  The  proceedings  on  the  part  of  the  defendant  to 
obtain  a  return  of  the  property  replevied,  or  on  the  part  of  a  claimant 
of  such  property,  must  be  commenced  before  the  return  day  of  the 
summons,  and  may  precede  the  return  of  the  summons  and  requisition. 
The  constable  must,  on  or  before  the  return  day  of  the  summons,  make 
a  return  to  the  requisition,  under  his  hand,  and  file  it,  with  the  affidavit 
and  requisition,  with  the  justice.  The  return  must  state  all  the  pro- 
ceedings of  the  constable  under  the  requisition ;  the  manner  in  which 
the  summons,  affidavit,  and  requisition  were  served ;  and  if  they  were 
served  otherwise  than  by  delivering  the  requisite  copies  to  the  defend- 
ant, the  reason  therefor,  and  the  name  of  the  person  to  whom  the 
copies  were  delivered,  unless  his  name  is  unknown  to  the  constable,  in 
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which  case  the  return  must  describe  him  so  as  to  identify  him  as  nearly 
as  possible.  Yol.  1,  p.  20,  §  2923. 

The  form  of  returns  to  a  warrant  of  attachment  given  upon  a  pre- 
ceding page  may  be  readily  varied  so  as  to  furnish  a  form  for  a  return 
to  a  requisition. 

The  following  form  may  be  followed  in  ordinary  cases  : 

Constable's  reUirn. 
OouNTT  OF  Fulton,  ss.  : 

I  certify  that  on  the  20th  day  of  May,  1882,  at  the  residence  of 
the  defendant,  Robert  Jones,  in  the  town  of  Mayfield  in  said  county,  1 
served  the  foregoing  summons,  affidavit  and  requisition  upon  said  de- 
fendant personally  by  delivering  to  and  leaving  with  him  a  copy  of 
said  summons,  affidavit  and  requisition ;  that  at  the  same  time  and 
place  I  found  in  the  possession  of  said  defendant  and  forthwith  replevied 
by  taking  into  my  possession  the  following  chattels  described  in  the 
foregoing  affidavit,  namely :  {describe  -prajperty  replevied)  and  that  I 
now  hold  said  chattels  in  my  possession. 

And  I  further  certify  that  on  the  22d  day  of  May,  1882,  the 
defendant  served  upon  me  the  annexed  notice  that  he  excepts  to  the 
plaintiff's  sureties. 

{Date.)  JOHJSr  STILES,  Constable. 

§  10.  Custody  of  the  property  and  liability  of  constable.  A  con- 
stable, upon  replevying  a  chattel,  must  i-etain  it  in  his  possession,  keep- 
ing it  in  a  secure  place,  until  the  person  who  is  entitled  to  its  posses- 
sion is  ascertained,  and  must  then  deliver  it  to  that  person  upon  request 
and  payment  of  his  lawful  fees  and  necessary  expenses  for  taking  and 
keeping  it.  Yol.  1,  p.  20,  §  1702.  The  person  entitled  to  the  posses- 
sion of  the  property  pending  the  suit  should  be  ascertained  upon  the 
return  of  the  summons,  as  between  the  plaintiff  and  defendant.  If 
the  defendant  has  excepted  to  the  plaintiff's  sureties,  and  the  plaintiff 
has  procured  the  allowance  of  his  undertaking,  he  is  entitled  to  the 
immediate  delivery  of  the  property  as  against  the  defendant.  But 
if  he  has  failed  to  procure  the  allowance  of  his  undertaking, 
then  the  defendant  is  entitled  to  the  immediate  possession  of  the 
property.  If  the  defendant  has  required  the  return  of  the  property 
replevied,  and  has  procured  the  allowance  of  his  undertaking,  he  is 
entitled  to  the  immediate  delivery  of  the  property  to  him  ;  but  if  he 
has  failed  to  procure  the  allowance  of  his  undertaking,  the  plaintiff  is 
entitled,  as  against  the  defendant,  to  the  immediate  delivery  of  the 
29 
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property.  If  the  defendant  has  neither  excepted  to  the  plaintiff's 
sureties  nor  required  the  return  of  the  property  replevied  within  the 
time  prescribed  for  that  purpose,  then  the  plaintiff  is  entitled,  as 
against  the  defendant,  to  the  immediate  delivery  of  the  property  to  him. 
If  the  defendant  has  required  a  return  of  a  part  of  the  property  re- 
plevied as  hereinbefore  stated,  and  has  procured  the  allowance  of  his 
undertaking,  he  is  entitled  to  the  immediate  delivery  of  that  part  of 
the  property,  and  as  against  him,  the  plaintiff  is  entitled  to  the  im- 
mediate possession  of  the  remainder.  Vol.  1,  p.  19,  §  1697 ;  id.,  p.  22, 
§  2927. 

A  constable  who  delivers  to  another  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  above  stated,  or  by 
virtue  of  an  execution  issued  upon  a  jiidgment  in  the  action,  forfeits 
to  the  party  aggrieved  the  sum  of  $100,  and  is  also  liable  to  him  for  all 
damages  which  he  sustains  thereby.     Yol.  1,  p.  22,  §  2928. 

When  the  defendant  has  excepted  to  the  plaintiff's  sureties,  and  the 
plaintiff  has  procured  the  allowance  of  his  undertaking  and .  filed 
it  with  the  justice,  the  liability  of  the  constable  to  the  defendant  is  at 
an  end.  Id.,  p.  21,  §  2926.  So  when  the  defendant  has  required  the 
return  of  the  property,  given  the  statutory  undertaking,  procured  its 
allowance,  and  filed  it  with  the  justice,  the  liability  of  the  constable  to 
the  plaintiS  ceases.  lb.  Henceforth,  each  party  must  seek  his  remedy 
for  any  wrong  done  him  by  the  delivery  of  the  property  to  the  adverse 
party  as  required  by  statute,  in  the  execution  issued  in  the  action,  or  in, 
an  action  upon  the  undertaking  given  for  his  protection,  and  not  by 
action  against  the  officer. 

If  a  third  person  has  made  claim  to  the  property  and  served  the 
statutory  affidavit,  and  the  constable  has  demanded  indemnity  against 
the  claim,  which  the  plaintiff  has  declined  to  furnish,  the  officer  will 
incur  no  liability  to  the  plaintiff  if  he  delivers  the  property  to  the 
claimant.  Id.,  §  1709.  Nor  will  the  officer  incur  any  liability  to  the 
defendant  by  making  such  delivery,  if  the  plaintiff  would  have  been 
entitled  to  the  delivery  of  the  property  to  him  had  such  claim  not  been 
madfe.  The  defendant  has  his  remedy  upon  the  undertaking  given  by 
the  plaintiff  upon  procuring  the  requisition,  in  case  a  delivery  of  the 
property  to  him  shall  ultimately  be  adjudged.  So  if  a  third  person  has 
made  claim  to  the  property  replevied  by  serving  the  affidavit  prescribed 
by  the  statute,  and  the  plaintiff,  on  demand  of  the  constable,  has  fur- 
nished indemnity,  and  obtained  a  delivery  of  the  property  to  him,  the 
constable  will  incur  no  liability  to  the  defendant  by  making  such  de- 
livery, if  the  plaintiff  would  have  been  entitled  to  the  delivery  had  such 
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claim  not  been  made.  In  neither  case  has  any  right  of  the  defendant 
been  violated  by  such  act  of  the  constable.  In  taking  the  property 
from  the  defendant  or  his  agent  in  the  first  instance,  the  constable  but 
followed  the  requirements  of  his  process,  and  for  that  taking  the  pro- 
cess is  his  justification.  If  the  defendant  has  neglected  to  except  to  the 
plaintiff's  sureties,  or  to  require  a  return  of  the  property  to  him  within 
the  time  allowed  for  that  purpose,  or  if,  having  required  the  return  of 
the  property,  he  has  failed  to  have  his  undertaking  allowed,  his  failure 
to  obtain  a  re-delivery  of  the- property  is  due  to  his  own  neglect.  If  he 
has  excepted  to  the  plaintiff's  sureties,  and  the  latter  has  procured  the 
allowance  of  his  undertaking,  such  allowance,  as  we  have  seen,  entitled 
the  plaintiff  to  a  delivery  of  the  property  and  exonerated  the  constable 
from  liability.  In  either  case,  the  defendant  having  neither  the  legal 
right  to  the  custody  of  the  property  during  the  pendency  of  the  action, 
nor  the  right  to  require  the  officer  to  retain  it  in  his  possession  during 
such  time,  sustains  no  legal  injury  by  the  delivery  of  the  property  to 
the  plaintiff  or  the  claimant.  He  is  fully  protected  by  the  undertaking 
given  to  him  by  the  plaintiff.  If,  however,  the  defendant  is  entitled 
to  the  delivery  of  the  property  to  him  at  the  time  a  third  pers9n 
claimed  the  right  to  its  possession  in  the  manner  prescribed  by 
the  statute,  and  the  constable,  in  violation  of  that  right,  delivers  the 
property  to  the  claimant,  he  makes  such  delivery  at  his  own  risk. 

How  far  the  constable  is  liable  to  the  actual  owner  of  the  property 
replevied,  who  was  not  a  party  to  the  replevin  action,  is  not  easily  de- 
termined from  tile  statute  or  the  authorities.  The  Code  provides  that 
a  person  not  a  party  to  the  action  who  has  made  claim  to  the  chattel 
replevied  by  the  service  of  the  affidavit  prescribed  by  section  1709  of 
that  act  may  maintain  an  action  against  the  constable  who  has  delivered 
the  chattel  to  the  plaintiff  to  recover  his  damages,  by  reason  of  the  tak- 
ing, detention,  or  delivery  of  the  chattel,  but  that  the  summons  in  such 
action  must  be  issued  within  three  months  after  the  delivery  of  the 
chattel  to  the  plaintiff,  and  must  be  served  witin  three  months  after  it 
is  issued.  Vol.  1,  p.  23,  §  1710.  It  also  provides  that  an  action  can- 
not be  maintained  against  the  constable  by  a  person  entitled  to  make  a 
claim  except  as  prescribed  in  the  section  above  cited.  lb.  There  is  no 
hardship  in  this  provision  of  the  statute  rendering  the  constable  liable 
to  the  claimant  for  the  delivery  to  the  plaintiff  of  the  property  re- 
plevied in  disregard  of  the  claim  made.  The  officer  may  demand  in- 
demnity against  the  claim,  and  relieve  himself  from  liability  by  a 
delivery  of  the  property  to  the  claimant  in  case  such  indemnity  is  not 
furnished.     If  the  indemnity  is  not  furnished,  he  must  deliver  the 
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property  to  the  plaintiff,  if  otherwise  entitled  to  the  delivery  ;  but  he 
has  his  remedy  upon  the  undertaking  given  for  his  indemnity,  not  only 
for  damages,  costs  and  expenses  incurred  in  the  action  brought  against 
liim  by  the  claimant,  but  for  any  liability  for  such  damages,  costs  and 
expenses.  The  officer  is  afforded  an  opportunity  of  protecting  himself 
against  insolvent  sureties,  and  .they  may  be  substituted  as  defendants  in 
the  action  against  him.  See  vol.  1,  p.  23,  §  2911.  If  he  does  not  de- 
mand and  secure  full  indemnity  from  the  plaintiff  before  delivering  the 
property  to  him,  he  must  answer  for  his  folly. 

Whatever  liability  a  constable  may  afterward  incur  in  the  custody 
or  disposition  of  a  chattel  replevied,  he  incurs  no  liability  to  the  defend- 
ant or  any  other  person  in  the  mere  primary  execution  of  the  requisition 
according  to  its  commands.  So  far  his  process  protects  him  from  all 
liability.  But  after  a  third  person  has  duly  made  a  claim  to  the 
property  replevied,  a  liability  to  an  action  in  behalf  of  the  claimant 
arises  by  virtue  of  such  claim,  and  against  this  liability  the  officer  is 
not  protected  by  his  process.  Manning  v.  Keenan,  13  N.  T.  45. 
But  the  only  way  in  which  such  third  party  can  assert  his  claim  is  by 
an  affidavit  made  and  served  upon  the  constable  as  prescribed  in  section 
1709  of  the  Code  of  Civil  Procedure.  See  Edgerton  v.  Ross,  6  Abb. 
"189.  And  the  only  action  which  will  lie  against  the  officer  after  such 
claim  has  been  made  is  an  action  to  recover  ike  damages  sustained  by 
the  claimant  by  reason  of  the  taking  and  detention  of  the  chattel  or  its 
delivery  to  the  plaintiff.  Vol.  1,  p.  23,  §  lYlO.  If,  however,  the  con- 
stable has  disregarded  the  commands  of  his  process,  and  has  taken  prop- 
erty not  described  in  the  affidavit,  or  has  taken  property  described 
therein  from  the  possession  of  a  person  other  than  the  defendant  or  his 
agent,  he  is  a  trespasser,  and  he  will  not  be  protected  by  his  process 
against  any  form  of  action  the  owner  of  the  property  taken  may  bring 
against  him,  nor  by  any  or  all  of  the  provisions  of  the  Code.  The 
owner  is  not  bound  to  make  his  claim  by  affidavit  against  a  trespasser. 
King  V.  Orser,  4  Duer,  431 ;   Otis  v.  Williams,  70  N.  Y.  203. 

§  11.  Trial  of  the  action  and  judgment  therein.  The  proceedings 
for  the  examination  of  the  sureties  in  the  undertaking  given  on  the 
part  of  the  plaintiff  or  defendant  are  to  be  had  on  the  return  of  the 
summons.  This  preliminary  matter  being  disposed  of,  the  issue  is 
joined  and  the  trial  proceeds  as  in  other  actions.  If  the  defendant  has 
not  required  the  return  of  the  chattel  replevied,  pending,  the  action,  he 
may  still  demand  judgment  for  its  return  in  his  answer  either  with  or 
without  damages  for  the  taking,  withholding  or  detention.  Vol.  1, 
p.  23,    §  2930 ;     Belln  v.  Stohl,  2  Civ.  Pro.  222.     If  the  plaintiff 
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seeks  to  recover  damages  for  injuries  to  the  chattel,  or  for  its  depre- 
ciation, in  value  while  it  was  in  the  possession  or  under  the  control  of 
the  defendant,  he  must  set  forth  the  facts  in  his  complaint  and  demand 
judgment  for  damages  accordingly.     Yol.  1,  p.  24,  §  1722. 

Where  the  summons  has  been  personally  served  upon  the  defendant, 
or  where  he  appears,  the  justice  must  proceed  to  hear  and  deter- 
mine the  action,  although  the  plaintifi  has  not  required  the  chattel  to 
be  replevied,  or  the  constable  has  not  been  able  to  replevy  it.  Id., 
§  2933.  Where  the  defendant  does  not  appear,  and  the  summons  has 
not  been  personally  served  upon  him,  and  a  chattel  or  part  of  a  chattel, 
to  recover  which  the  action  is  brought,  has  been  replevied,  and  the  pro- 
ceedings thereupon  have  been  duly  taken  as  prescribed  in  the  statute, 
the  justice  must  proceed  to  hear  and  determine  the  action  with  respect 
to  that  chattel  or  part  of  a  chattel,  or  if  the  action  is  brought  to  re- 
cover two  or  more  chattels,  with  respect  to  those  which  have  been 
replevied,  in  like  manner  and  with  like  effect  as  if  the  summons  had 
been  personally  served.     Id.,  §  2932. 

If  the  action  is  tried  before  a  jury,  the  verdict  must' fix  the  damages, 
if  any,  of  the  prevailing  party.  If  in  favor  of  the  plaintiff,  and  the 
chattel  recovered  was  injured  or  otherwise  depreciated  in  value  while 
it  was  in  the  possession  and  under  the  control  of  the  defendant  under 
siich  circumstances  that  the  plaintiff  might  recover  damages  for  the 
injury  or  depreciation  in  an  action  brought  against  the  defendant  there- 
for, he  may  recover  the  same  damages  in  this  action,  provided  he  has 
set  forth  the  facts  in  his  complaint  and  demanded  judgment  for  such 
damages.  Id.,  §§  1722,  1726.  If  the  verdict  awards  to  the  plaintiff  a 
chattel  which  has  not  been  replevied,  it  must  also  fix  the  value  of  the 
chattel  at  the  time  of  the  trial.  So  if  the  verdict  awards  to  the  plaint- 
iff a  chattel  which  has  been  replevied,  but  has  afterward  been  dehvered 
by  the  constable  to  the  defendant,  or  to  a  person  not  a  party  who  has 
made  claim  to  the  same  as  provided  by  the  statute,  it  must  fix  the 
value  of  the  chattel  at  the  time  of  the  trial.  lb.  When  the  verdict 
awards  to  the  defendant  a  chattel  which  has  been  replevied  and  after- 
ward delivered  by  the  constable  to  the  plaintiff,  or  to  a  third  person 
making  the  statutory  claim  to  the  same,  it  must  fix  the  value  of  the 
chattel  at  the  time  of  the  trial,  unless  in  one  of  the  following  cases  : 

1.  When  the  plaintiff  is  the  general  owner  of  the  chattel  but  it  was 
rightfully  distrained  doing  damage,  and  its  value  is  greater  than  the 
damages  sustained  by  the  defendant  by  the  injury  for  which  it  was 
distrained,  in  which  case  those  damages  must  be  fixed  instead  of  the 
value  of  the  chattel ;  and 
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2.  "When  the  plaintiff  is  the  general  owner  of  the  chattel,  but  the  de- 
fendant has  a  special  property  therein,  and  the  value  of  the  chattel  is 
greater  than  the  value  of  the  special  property,  or  the  sum  charged  upoa 
the  chattel  by  reason  thereof,  in  which  case  the  value  of  the  special 
property,  or  the  sum  so  charged,  must  be  fixed  instead  of  the  value  of 
the  chattel.     lb.  And  see  Code  of  Civil  Pro.,  §  1727. 

The  rules  applicable  to  the  verdict  of  the  jury  in  replevin  are  of 
course  equally  applicable  to  the  decision  of  the  justice  in  case  the  ac- 
tion is  tried  before  him  without  a  jury,  except  that  his  decision  need 
not  be  announced  or  appear  otherwise  than  in  the  judgment. 

The  form  of  the  judgment  in  replevin  is  peculiar,  and  depends  to  a 
considerable  extent  upon  the  prior  proceedings  in  the  action.  In  case 
of  a  jury  trial  the  judgment  will  of  course  follow  the  verdict. 

Judgment  for  the  plaintiff  must  award  to  him  possession  of  the  chattel 
recovered  by  him,  with  his  damages,  if  any.  If  a  chattel  recovered 
was  not  replevied,  the  judgment  must  also  award  to  him  the  sum  fixed 
as  its  value,  to  be  paid  by  the  defendant,  if  possession  of  the  chattel  is 
not  delivered  to  the  plaintiff.  Vol.  1,  p.  24,  §  1730.  The  value,  as  we 
have  seen,  will  be  fixed  by  the  verdict  of  the  jury  or  the  decision  of 
the  justice.  This  judgment  will  be  proper  only  when  the  justice  has 
obtained  jurisdiction  of  the  person  of  the  defendant  either  by  an  ap- 
pearance in  the  action  or  by  the  personal  service  of  the  summons  upon 
him  (see  vol.  1,  p.  24,  §  2933),  as  jurisdiction  of  the  person  or  the 
specific  property  of  the  defendant  is  essential  to  the  right  to  make  any 
adjudication  in  respect  to  such  property.  See  id.,  §  2932.  If  the 
chattel  recovered  by  the  plaintiff  was  replevied,  but  was  afterward  de- 
livered to  the  defendant,  or  to  a  third  person,  not  a  party  to  the  action,, 
who  has  made  a  proper  claim  to  it,  the  judgment,  besides  awarding 
to  the  plaintiff  the  possession  of  the  chattel,  with  his  damages,  if  any, 
must  also  award  to  him  the  sum  fixed  by  the  verdict  of  the  jury  or  by 
the  justice  as  the  value  of  the  chattel,  to  be  paid  by  the  defendant,  if 
possession  thereof  is  not  delivered  to  the  plaintiff.     Id.,  §  1730. 

Judgment  for  the  defendant,  where  he  has  demanded  judgment  for 
the  return  of  a  chattel  which  was  replevied  and  afterward  delivered 
to  the  plaintiff,  or  to  a  third  person,  not  a  party  to  the  action,  who  has 
made  the  statutory  form  of  claim  to  the  same,  must  award  to  the  de- 
fendant the  possession  of  the  chattel,  with  his  damages,  if  any,  and  also 
the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the  plaintifi',  if  pos- 
session is  not  delivered  to  the  defendant.  lb.  If,  however,  the  plaint- 
iff is  the  general  owner  of  the  chattel  replevied,  but  it  was  rightfully 
distrained  doing  damage,  and  those  damages  have  been  fixed  instead  of 


EEPLEVm.  231 


Trial  of  the  action  and  judgment  therein. 


the  value  of  the  chattel  as  provided  in  section  1 72Y  of  the  Code  ;  or, 
if  the  plaintifE  is  the  general  owner  of  the  chattel  replevied,  and  the 
defendant  has  a  special  property  therein,  and  the  value  of  such  special 
property,  or  the  sum  charged  upon  the  chattel  by  virtue  thereof,  has 
been  fixed,  instead  of  the  value  of  the  chattel,  as  provided  in  the  same 
section,  the  judgment  for  the  defendant  must  award  to  him  the  sum 
so  fixed,  and,  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if 
the  chattel  has  not  been  replevied,  or  has  been  returned  to  the  defend- 
ant after  replevin,  judgment  for  the  defendant  must  award  that  he  is 
entitled  to  the  possession  of  the  chattel,  until  the  sum  so  awarded  is 
collected,  or  otherwise  paid.  lb. 

The  Code  makes  no  special  provision  for  a  judgment  in  favor  of  the 
defendant,  in  a  case  not  included  within  section  1727,  where  the 
property  has  not  been  replevied,  or  where  it  has  been  replevied  and  after- 
ward returned  to  the  defendant.  The  judgment  in  such  case  would 
fall  within  the  general  provision  of  the  Code  "  that  where  a  verdict,  or 
the  decision  of  the  justice  upon  a  trial  without  a  jury,  is  rendered  in 
favor  of  either  party,  the  justice  must  render  judgment  against  the  ad- 
vers.e  party  in  conformity  thereto,  except  as  is  otherwise  specially  pre- 
scribed by  law."     Yol.  1,  p.  44,  §  3014. 

The  mode  of  enforcing  a  judgment  in  replevin  wiU  be  noticed  here- 
after. 


CHAPTER  XI. 

APPEAEANCE. 

Section  1.  What  is  meant  by  appearance.  An  appearance,  in  a 
legal  sense,  means  something  more  than  the  mere  personal  presence  of 
the  parties  before  the  justice. 

To  constitute  an  appearance,  the  party  must  do  some  act  or  take 
some  step  in  the  action.  When  the  names  of  the  parties  are  called  by 
the  justice,  on  the  return  day  of  process,  at  the  proper  time,  if  either 
party  is  present  and  refuses  to  answer  to  his  name,  or  if  he  merely  an- 
swers to  it  by  saying  "  here,"  and  then  refuses  to  put  in  any  pleading, 
or  to  take  any  other  step  in  the  action,  there  will  not  be  any  legal  ap- 
pearance by  the  party  who  thus  neglects  or  refuses  to  act.  Fanning  v. 
Trowbridge,  5  Hill,  428,  430 ,  People  y.  Wilgus,  5  Denio,  58,  62. 
The  same  rule  applies  to  an  appearance  at  any  adjourned  day.  An  ap- 
pearance may  be  general  or  special.  A  general  appearance  is,  when  a 
party  appears  in  the  action  for  all  the  purposes  of  the  action,  and  for 
the  purpose  of  litigating  the  cause  upon  the  merits,  and  upon  any  or 
all  the  questions  which  may  arise  in  the  cause.  A  special  appearance 
is,  when  the  party  appears  for  the  sole  purpose  of  making  some  motion 
or  objection,  raising  some  question,  or  pleading  some  special  matter 
which  does  not .  relate  to  the  merits  of  the  action,  but  to  some  irregu- 
larity in  the  pleadings,  some  personal  privilege,  or  a  want  of  jurisdic- 
tion of  person  or  property,  or  to  something  of  a  similar  character. 

An  appearance  will  be  deemed  to  be  a  general  one,  unless  the  party 
states  that  it  is  a  special  appearance ;  and  in  that  case,  he  ought  to  state 
distinctly  the  purpose  for  which  he  appears.  The  justice  ought  to 
make  an  entry  in  his  minutes  whether  the  appearance  was  a  general  or  a 
special  one  ;  and  if  special,  he  should  also  state  the  pai'ticular  grounds 
or  purpose  of  such  appearance.  This  entry  ought  also  to  be  made  in 
his  docket  in  entering  judgment  in  the  action. 

§  2.  When  to  appear.  Except  when  an  order  of  arrest  has  been 
issued  in  an  action  the  summons  will  specify  the  day  and  hour  fixed 
for  the  appearance  of'  the  parties  before  the  justice,  and  the  parties 
must  appear  within  one  hour  thereafter.  The  statute  requires  the  jus- 
tice to  wait  one  hour  after  the  time  specified  in  the  summons  for  its  re- 
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turn,  unless  the  parties  sooner  appear.  Yol.  1,  p.  10,  §  2893.  An  ap- 
pearance within  this  time  will  be  sufficient. 

The  parties  may,  if  they  please,  disregard  the  time  fixed  for  their 
appearance  in  the  summons,  and  appear  and  join  issue  at  an  earlier 
day.  This  act  of  the  parties  will  give  the  justice  jurisdiction  to  pro- 
ceed to  hear  and  determine  the  action  as  fully  as  an  appearance  in  obe- 
dience to  the  summons. 

Where  an  order  of  arrest  accompanies  the  summons,  the  latter  is  made 
returnable  immediately  upon  the  arrest  of  the  defendant.  If  the  con- 
stable returns  that  he  has  notified  the  plaintiff  of  the  ari'est,  the  plaint- 
iff must  appear  within  one  hour  after  the  defendant  is  brought  before 
the  justice.  If  the  officer  does  not  so  return,  the  plaintiff  must  appear 
and  join  issue  within  twelve  hoiirs  after  the  defendant  is  brought  before 
the  justice.     Vol.  1,  p.  11,  §  2899  ;  id.,  p.  26,  §  2934. 

§  3.  Non-appearance  of  the  justice.  It  sometimes  happens  that 
the  justice  himself  is  absent  at  the  time  fixed  for  the  appearance  of  the 
parties.  The  statute  has  not  provided  for  such  a  case,  but  the  decisions 
of  the  Supreme  Court  will  furnish  a  guide  to  the  practice  upon  that 
point. 

It  is  a  general  rule  that  an  action  is  discontinued  if  the  justice  does  not 
appear  at  the  place  mentioned  in  the  summons  at  the  hour  appointed, 
or  within  one  hour  after  that  time.  Stoddard  v.  Holmes,  1  Cow.  245  ; 
Wiest  V.  Critsinger,  4  Johns.  117;  Flint  v.  Oault,  15  Hun,  213. 

Neither  party  is  bound  to  wait  a  longer  time  than  that  for  the  ap- 
pearance of  the  other,  and  there  is  no  reason  why  the  justice  should  be 
permitted  to  detain  the  parties  any  Ipnger  time  than  that. 

When  a  defendant  has  appeared  at  the  proper  time  and  place 
mentioned  in  the  process,  and  he  has  there  waited  one  hour  for  the 
justice  to  appear,  and  he  still  continues  absent,  the  defendant  may  then 
leave.  It  would  be  an  intolerable  injustice  to  a  defendant  if  he  were 
compelled  to  wait  several  hours,  and  perhaps  a  whole  day,  for  the 
return  of  a  justice  to  attend  to  his  business,  or  in  default  of  such 
waiting,  to  run  the  risk  of  such  judgment  as  the  justice  might  render 
in  his  absence. 

It  is  sometimes  said  that  a  justice  may  thus  remain  absent  for  several 
hours,  and  then  proceed  and  render  a  valid  Judgment  in  the  absence  of 
the  defendant,  if  the  justice  was  officially  engaged. 

The  case  of  Hunt  v.  Wiohjowe,  10  Wend.  102,  is  generally  cited  for 

this  proposition,  but  it  does  not  decide  any  such  thing.     The  facts  in 

that  case  were  briefly  these  :     Foot  was  justice,  Wickwire  plaintiff,  and 

Hunt  defendant,  in  an  action  in  a  justice's  court.     The  action  was 
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commenced  by  warrant ;  issue  was  joined,  and  the  cause  adjourned  a 
few  days  for  trial,  at  one  o'clock  in  the  afternoon.  Hunt  appeared  on 
the  day  of  trial  with  his  witnesses,  and  waited  for  the  justice's  appear- 
ance until  five  o'clock,  p.  m.,  when  he  left,  the  justice  not  having  ap- 
peared. After  the  defendant  Hunt  had  left,  the  justice  appeared,  and 
in  the  absence  of  Hunt  a  judgment  was  rendered  against  him,  and  an 
execution  issued,  upon  which  he  was  arrested.  Hunt  then  sued  Foot, 
the  justice,  and  Wickwire,  the  plaintifE,  for  a  false  imprisonment,  and 
on  the  trial  of  that  action,  it  appeared  that  the  reason  why  the  justice 
did  not  appear  at  the  proper  time  was,  that  he  was  engaged  as  one  of 
the  officers  of  the  board  in  holding  a  town  meeting,  and  that  he  attended 
to  the  trial  of  the  suit  before  him  as  soon  as  his  official  duties  at  the 
town  meeting  were  discharged.  It  was  also  claimed  that  Hunt  agreed 
with  Wickwire  that  the  cause  need  not  be  tried  until  after  the  town 
meeting  closed.  The  jury  found  that  there  was  such  an  agreement, 
and  they,  therefore,  found  a  verdict  for  the  defendant.  Hunt  then 
moved  for  a  new  trial,  but  that  was  denied,  on  the  ground  that  the 
agreement  was  a  conclusive  defense  to  the  action.  And  the  court  ex- 
pressly declined  to  pass  upon  the  question,  whether  the  judgment  would 
be  void,  or  merely  erroneous,  in  case  an  action  was  discontinued  by 
such  a  delay. 

It  is,  however,  well  settled,  that  the  justice  would  be  protected  in 
such  a  case,  however  erroneous  the  judgment  may  be.  It  is  not 
absolutely  void.  Whenever  the  justice  fails  to  appear  at  the  time  and 
place  mentioned  for  the  return  of  process,  or  within  one  hour  there- 
after, and  the  defendant  has  been  present  and  waited  for  that  length  of 
tune  and  then  left,  the  justice  should  refuse  to  proceed  in  the  action. 
McCarty  v.  McPherson,  11  Johns.  407.  But  if  the  defendant  is  still 
present,  although  more  than  an  hour  has  elapsed,  the  justice  may  then 
proceed  to  call  the  cause,  and  the  parties  will  be  bound  to  appear,  even 
if  it  is  an  hour  and  a  half  after  the  proper  hour.  Cornell  v.  Bennett, 
11  Barb.  657. 

There  is  another  class  of  cases  in  which  the  justice  is  not  absent  from 
the  place  mentioned  for  the  return  of  the  process,  but  he  is  officially 
engaged  at  the  time.  The  proper  course  for  the  justice  in  that  case 
will  be,  to  call  the  cause  at  the  proper  time,  and  then  postpone  further 
proceedings  in  it  until  his  previous  engagements  are  disposed  of.  By 
pursuing  such  a  course  there  will  not  be  any  room  for  misunderstanding, 
and  neither  party  will  have  any  advantage  over  the  other.  The  justice 
must,  however,  proceed  with  the  cause  at  the  earliest  possible  moment, 
and  if  he  does  so,  his  proceedings  will  be  entirely  regular.     Myer  v. 
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Msker,  15  Johns.  504;  Wilcox  v.  Clement,  4:  Denio,  160;  Mvnt  v. 
Wichwire,  10  Wend.  103,  language  of  Savage,  Ch.  J. 

If  the  justice  is  absent  on  the  return  day  of  process,  or  upon  the 
adjourned  day,  the  parties  may  still  try  the  cause  if  they  choose,  either 
by  an  express  agreement,  or  by  proceeding  to  trial  without  objection. 
Weeks  v.  Lyon,  18  Barb.  530 ;  Seymour-  v.  Bradfield,  35  id.  49 ; 
Nellis  V.  MoGarn,  id.  115.  And  such  trial  may  be  on  any  subsequent 
day.  lb.;  Stoddard  y.  Holm.es,  1  Cow.  245.  But  the  agreement  to 
try  the  cause  in  that  manner  will  not  bind  any  one  but  those  who  are 
parties  to  it.  And  if  there  are  several  defendants,  and  one  of  them 
proceeds  to  trial,  the  proceedings  will  be  regular  as  to  him,  but  not  as 
to  those  defendants  who  did  not  agree  to  the  arrangement,  and  who 
did  not  appear  at  the  trial.     Stoddard  v.  Holm.es,  1  Cow.  245. 

If  the  defendant  insists  upon  specified  conditions  before  he  will  con- 
sent to  try  the  cause,  the  conditions  must  be  complied  with,  or  the  de- 
fendant is  not  bound  to  try  it ;  and  if  the  plaintiff  proceeds  with  the 
cause  in  the  defendant's  absence,  and  without  performing  such  condi- 
tions, any  judgment  which  he  may  recover  will  be  reversed.  Weelcs  v. 
Lyon,  18  Barb.  530. 

§  4.  Non-appearance  of  tlie  plaintiff.  The  Code  provides  that  a 
judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a  plaintiff 
prosecuting  an  action  before  a  justice  of  the  peace  if  he  fails  to  appear 
within  one  hour  after  the  summons  is  returnable,  or  within  one  hour 
after  the  time  to  which  the  trial  has  been  adjourned.  Yol.  1,  p.  44, 
§  3013 ;  Morris  r.  BleaTdey,  1  Hilt.  90.  So  if  the  defendant  has 
been  arrested,  the  plaintiff  notified,  and  a  return  to  that  effect  made 
by  the  constable,  a  judgment  of  nonsuit  must  be  rendered  against 
the  plaintiff  unless  he  appears  within  an  hour  after  the  defendant  is 
brought  before  the  justice.     Vol.  1,  p.  11,  §  2899. 

In  an  old  case,  under  the  Eevised  Statutes,  the  plaintiff  did  not  ap- 
pear within  the  hour  following  the  time  fixed  in  the  summons,  but  the 
defendant  was  present,  and  insisted  that  the  justice  should  call  the 
cause  and  nonsuit  the  plaintiff.  The  justice  refused  to  do  so,  but  in- 
formed the  defendant  that  he  would  call  the  cause  within  five  minutes 
of  such  time ,  the  defendant  objected  to  this  and  left  the  justice's  office. 
After  he  left,  and  within  five  minutes  of  the  proper  time  for  calhng  the 
cause,  the  plaintiff  appeared  and  proceeded  with  the  cause  in  the 
absence  of  the  defendant,  and  obtained  a  judgment  against  him. 
The  Supreme  Court  reversed  this  judgment  and  held  that  a 
justice  had  no  authority  to  compel  the  defendant  to  wait  five 
minutes  for  the  appearance  of  the  plaintiff.      WUcox  v.   Clem,ent,  4 
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Denio,  160.  But,  if  the  plaintiff  is  near  the  office,  and  is  seen  to  be 
approaching  it,  for  the  purpose  of  appearing  in  the  action,  the  justice 
may  refuse  to  call  the  cause  and  nonsuit  the  plaintiff.  The  defendant 
will  be  bound,  in  such  a  case,  to  wait  until  the  plaintiff  arrives,  if  that 
is  within  a  few  minutes.  And  if  the  justice  informs  the  defendant 
that  he  will  call  the  cause  as  soon  as  the  plaintiff  can  reach  the  office, 
the  defendant  will  be  bound  to  wait  so  long  or  lose  his  defense  if  he 
leaves  the  coui't.  Barber  v.  Parker,  11  Wend.  51.  In  another  case, 
Cornells.  Bennett,  11  Barb.  657,  the  summons  was  returnable  at  one 
o'clock  in  the  afternoon,  but  the  justice  did  not  appear  until  half-past 
three.  The  defendant  was  still  present  in  the  justice's  office,  and  the 
justice  then  called  the  cause,  but  the  defendant  refused  to  answer. 
The  cause  was  tlien  tried,  and  the  plaintiff  had  a  judgment.  The  de- 
fendant was  called  as  a  witness  on  the  part  of  the  plaintiff  on  this  trial. 
This  judgment  was  affirmed  by  the  Supreme  Court,  on  the  ground  that 
the  defendant  had  willfully  abandoned  the  suit. 

The  same  rule  would  be  applicable  if  the  plaintiff  failed  to  appear, 
and  the  defendant  remained  until  he  did  appear,  and  then  refused  to 
make  any  defense. 

§  5.  Non-appearance  of  defendant.  The  omission  of  an  appear- 
ance by  the  justice,  or  by  the  plaintiff,  will  generally  be  a  mere  ques- 
tion of  costs,  and  the  plaintiff  may  commence  another  action.  But  if 
a  defendant  fails  to  appear  in  proper  season,  there  may  be  a  final  judg- 
ment against  him,  which  will  be  a  bar  to  any  further  litigation  of  the 
same  matter,  and  it  may  also  deprive  him  of  the  advantage  of  a  set-off. 
It  is,  therefore,  of  much  importance  to  a  defendant  to  know  what  his 
rights  are,  and  what  remedy  he  has  in  such  cases. 

There  are  some  general  rules  which  are  now  well  established,  and 
those  rules  will  be  stated  without  giving  the  cases  at  length,  as  is  some- 
times done. 

1.  If  the  defendant  appears  at  the  return  day  of  the.  process  at  the 
time  specified,  or  within  one  hour  of  that  time,  that  is  sufficient. 

2.  If  the  defendant  appears  on  the  return  day  of  the  process,  and 
the  justice  and  the  plaintiff  are  still  present  in  court,  the  defendant 
may  interpose  his  answer  or  defense  as  a  matter  of  right,  even  if  the 
plaintiff  had  previously  put  in  his  complaint,  and  the  cause  had  been 
adjourned  to  a  subsequent  day  for  trial,  and  for  the  purpose  of  allow- 
ing the  plaintiff  an  opportunity  of  getting  his  witnesses.  Piokert  v. 
Dexter,  12  Wend.  150 ;  Lowther  v.  Crummie,  8  Cow.  87. 

3.  If  the  defendant  appears  on  the  return  day  of  the  process,  but 
not  at  the  time  mentioned,  nor  within  an  hour  of  it,  he  may  still  in- 
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terpose  his  defense,  if  the  plaintiff  is  proceeding  with  the  trial  on  that 
day,  and  such  trial  is  then  progressing.  The  plaintiff  must  be  supposed 
to  have  been  ready  for  trial,  or  he  would  not  have  proceeded  with  it, 
and  he  has  no  reason  for  depriving  the  defendant  of  a  defense  upon 
the  return  day.  The  justice  may,  however,  receive  the  answer  of  the 
defendant,  and  then  adjourn  the  cause  on  motion  of  either  party,  in  the 
same  manner  as  though  the  trial  had  not  been  commenced.  A  refusal 
to  receive  such  defense,  or  to  adjourn  the  cause  in  such  a  case,  will 
be  a  ground  for  reversing  the  judgment.  Sweet  v.  Coon^  15  Johns.  86  ; 
Atwood  V.  Austin,  16  id.  180  ;  Lowther  v.  Crummie,  8  Cow.  87 ; 
PiokertY.  Dexter,  12  Wend.  150. 

Neither  party  is  supposed  to  be  prepared  to  try  a  htigated  cause  on 
the  return  day  of  the  process.  For,  until  the  pleadings  are  put  in  and 
issue  joined,  neither  party  can  know  what  the  other  will  claim,  and, 
therefore,  neither  can  be  ready  with  such  evidence  as  he  may  need. 

The  plaintiff  may,  perhaps,  be  ready  to  try  the  cause  on  the  return 
day  if  no  defense  is  interposed.  But  he  may  be  totally  unprepared  to 
meet  the  defense  set  up  if  one  is  interposed.  The  plaintiff  is,  there- 
fore, entitled  to  an  adjournment  if  that  is  necessary.  On  the  other 
hand,  if  the  defendant  appears  at  any  time  on  the  return  day  before 
the  cause  is  adjourned,  and  before  the  plaintiff  has  left  the  oflEice  of 
the  justice,  he  ought  to  be  allowed  to  defend.  The  plaintiff  does  not 
lose  any  rights  in  such  a  case,  and  to  deprive  a  defendant  of  his  defense 
in  such  a  case  would  be  gross  injustice. 

For  that  reason,  the  justice  ought,  in  fairness  to  both  parties,  to  per- 
mit an  issue  to  be  joined  precisely  as  though  both  parties  had  been 
there  in  time.  And  the  cause  ought  then  to  be  adjourned  on  motion 
of  either  party,  just  as  is  done  in  ordinary  cases.' 

4.  If  the  defendant  fails  to  appear  at  all  on  the  return  day  of  the 
process,  but  he  does  appear  on  the  day  to  which  the  cause  has  been  ad- 
journed for  the  convenience  of  the  plaintiff,  to  enable  him  to  prove 
his  case,  the  defendant  cannot  then  claim  to  interpose  a  defense  as  a 
matter  of  right,  and  if  the  justice  refuses  to  permit  him  to  defend  the 
action,  such  refusal  will  not  be  error.  Sammis  v.  Brioe,  4  Denio, 
576 ;  Jenkins  v.  Brown,  21  Wend.  454;  Snell  v.  Louoks,  11  Johns. 
69.  But  the  defendant  will  not  be  remediless,  even  if  the  justice 
should  refuse  to  permit  such  defense,  provided  the  defendant  is  able  to 
make  a  satisfactory  excuse  for  his  default,  and  to  show  that  he  has  a 
defense  to  the  action  upon  the  merits ;  for,  in  such  a  case,  the  County 
Court  is  authorized  to  set  aside  the  judgment  of  the  justice  and  order 
a  new  trial. 
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6.  If  the  defendant  fails  to  appear  on  tlie  retxim  day  of  tlie  process, 
but  lie  appears  on  the  adjourned  day,  the  justice  may,  in  his  discretion, 
permit  a  defendant  to  then  interpose  a  defense.  Sammis  v.  Brice, 
4  Denio,  576 ;  Jenkins  v.  Brown,  21  Wend.  454 ;  Mead  v.  Da/rragh, 
1  Hilt.  396.  And  if  the  defendant  by  aiBdavit,  or  upon  being  sworn 
by  the  justice,  shows  a  satisfactory  reason  for  not  appearing  on  the 
return  day,  the  justice  onght  to  receive  his  defense.  But  the  justice 
may  and  he  ought,  as  a  matter  of  justice  to  the  plaintiff,  to  allow  the 
defense  upon  such  terms  as  will  be  just  to  both  parties. 

If  an  adjournment  of  the  cause  becomes  necessary  to  the  plaintiff  in 
consequence  of  permitting  such  defense,  the  defendant  ought  to  he 
required  to  consent  to  such  adjournment,  and  to  pay  to  the  plaintiff 
such  a  sum  as  will  pay  his  witnesses,  and  the  other  necessary  costs, 
charges  and  expenses  of  the  cause  down  to  the  time  of  putting  in 
such  defense.  A  justice  should  endeavor  to  so  exercise  his  discretion 
as  to  advance  the  cause  of  justice,  and  to  secure  the  full  and  just  rights 
of  both  parties. 

6.  If  the  defendant  did  not  appear  on  the  return  day  of  the  process, 
nor  on  the  adjourned  day,  until  after  a  witness  has  been  sworn  and  ex- 
amined on  the  part  of  the  plaintiff,  it  seems  that  he  will  be  too  late 
even  if  the  justice  is  disposed  to  admit  the  defense.  Montfort  v. 
Hughes,  3  E."  t>.  Smith,  591,  593 ;  Mead  v.  Barragh,  1  Hilt.  396. 

7.  The  defendant  will  clearly  be  too  late  if  he  does  not  appear  until 
after  judgment  has  been  rendered,  whether  such  appearance  is  on  the 
return  day  or  on  the  adjourned  day.  After  judgment  is  rendered,  the 
justice  has  no  legal  power  to  vacate  it  and  permit  a  defense.  That 
would  be  granting  a  new  trial,  a  power  which  is  not  delegated  to  jus- 
tices of  the  peace.  ATburtis  v.  MoOready,  2  E.  D.  Smith,  39  ;  Har- 
den V.  Woodside,  id.  37 ;  People  v.  Delaware,  etc.,  18  "Wend.  558 ; 
Hauohy  v.  Brown,  41  Barb.  555.  In  the  justice's  court  of  the  city  of 
Albany  the  rule  is  otherwise,  the  legislature  having  conferred  the 
power  upon  that  court  of  opening  defaults,  setting  aside  judgments 
rendered  therein,  and  executions  issued  thereon  upon  such  terms  as 
may  be  just,  in  case  a  defendant  has  failed  to  appear  on  the  return  day 
of  the  process,  or  on  any  adjourned  day,  and  it  is  shown  that  manifest 
injustice  has  been  done,  and  the  defendant  satisfactorily  excuses  his 
default.  Vol-  1,  p.  180,  §  5.  The  procedings  upon  the  application 
for  this  relief  are  sufficiently  stated  in  a  preceding  volume.  lb.  A 
similar  power  is  conferred  upon  justices  of  the  peace  of  the  city  of 
Brooklyn.     Id.,  p.  80,  §  3128.     But  the  general  rule  is  as  stated  above. 

8.  When  a  verified  complaint  has  been  served  with  the  summons  in 
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the  action,  and  the  defendant  fails  to  answer  or  demur  to  the  complaint 
at  the  time  of  the  return  of  the  summons,  he  is  deemed  to  have  admitted 
all  the  allegations  of  the  complaint  as  true,  and  upon  filing  the  summons 
and  complaint,  with  due  proof  of  service,  the  justice  must  enter  judgment 
for  the  plaintiff  against  the  defendant  for  the  amount  demanded  in  the 
complaint,  with  costs,  without  further  proof.  Id.,  p.  177,  §  3.  The  de- 
fendant, in  this  case,  has  an  hour  after  the  time  specified  in  the  sum- 
mons in  which  to  appear  and  answer ;  but  after  the  expiration  of  that 
hour,  he  stands  in  the  same  position,  in  respect  to  the  right  to  defend, 
that  he  would  if  the  plaintiff,  after  waiting  the  liour,  had  fully  proved 
his  case. 

§  6.  How  the  parties  are  to  appear.  A  party  to  an  action  before 
a  justice  of  the  peace,  who  is  of  full  age,  may  appear  and  prosecute 
or  defend  the  same,  in  person  or  by  attorney,  at  his  election,  unless  he 
lias  been  judicially  declared  incompetent  to  manage  his  afiairs.  Vol.  1, 
p.  8,  §  2886. 

In  discussing  the  subject  of  parties,  it  has  been  shown  that  an  in- 
fant plaintiff  must  appear  by  a  guardian  appointed  for  that  purpose 
before  the  summons  is  issued  in  the  action.  The  proceedings  to  obtain 
such  appointment,  and  the  effect  of  an  appearance  by  an  infant  vdth- 
out  first  securing  the  appointment,  are  there  discussed.  See  ante,  71.  In 
the  same  chapter  it  has  also  been  shown  that  no  proceedings  can  be 
taken  against  an  infant  defendant  after  the  service  and  return  of  a 
summons  against  him,  until  a  person  has  been  appointed  to  appear  as 
liis  guardian  for  the  purpose  of  the  action.  The  mode  of  securing 
such  appointment,  and  the  effect  of  an  omission  to  secure  the  appoint- 
ment before  further  proceedings  in  the  action  have  been  suffiicently  con- 
sidered in  the  same  connection.     See  ante,  85. 

A  married  woman  appears,  prosecutes  or  defends  an  action  or  special 
proceeding  alone  or  joined  with  other  parties,  as  if  she  was  single.  Ante, 
73. 

Idiots,  lunatics,  and  all  other  persons  who  are  non  compos  mentis,  if 
they  are  of  full  age,  must  sue  and  be  sued  in  their  own  names,  and 
they  must  appear  in  person.  Lane  v.  Schermerhorn,  1  HiU,  97 ;  McKil- 
Ivp  V.  McKillvp,  8  Barb.  552.  But  if  the  Supreme  Court  has  appointed 
a  receiver,  or  a  committee  to  take .  charge  of  the  estate  of  a  lunatic, 
habitual  drunkard,  etc.,  then  there  are  cases  in  which  the  action  may 
be  brought  in  their  names  instead  of  that  of  the  lunatic,  etc.  3  E.  S., 
135,  §  11,  5th  ed. ;  Laws  of  1845,  chap.  112,  §  2.  And  see  "  Parties  to 
Action,^''  ante,  66,  71.  The  committee  of  a  lunatic,  or  any  competent 
person,  may  be  appointed  by  the  justice  to  attend  to  the  proceedings  in 
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the  action,  or  any  proper  person  may  assist  such  party,  if  no  committee  or 
receiver  has  been  properly  appointed.  Faulkner  v.  McClure,  18  Johns. 
134.  Corporations  cannot  appear  personally,  and  they  must,  therefore, 
appear  by  attorney.  It  is  not  necessary  that  an  attorney  who  appears 
for  a  corporation  in  a  justice 's  court  should  be  appointed  under  the 
corporate  seal.  He  may  be  appointed  for  that  purpose  as  any  other 
agent  is  appointed  by  a  corporation.  Oshorn  v.  Bank  of  TJ,  /S.,  9 
Wheat.  738 ;  American  Ins.  Co.  v.  Oakley,  9  Paige,  497,  601 ;  Mur- 
ray V.  Vanderhilt,  39  Barb.  141.  Any  officer  of  a  corporation,  such  as 
president,  secretary,  treasurer  or  a  director,  may  appear  for  it  without 
any  particular  appointment  for  that  purpose.  lb. ;  Oakley  v.  Work- 
vngtnen!s,  etc. ,  Society,  2  Hilt.  487 ;  Perkims  v.  Washington  Ins.  Co., 
4  Cow.  643 ;  Bank  of  lyons  v.  Demmon,  Hill  &  Denio's  Supp.  398. 
Such  officer  may  appear  in  all  cases  whether  the  corporation  is  plaintiff 
or  defendant.  All  the  proof  of  authority  that  is  necessary  will  be  for 
the  officer  so  appearing  to  swear  that  he  is  such  officer  of  the  corpora- 
tion, and  the  law  then  declares  that  he  is  authorized  to  appear  for  such 
corporation.  This  is  evident  from  the  fact  that  a  process  for  commenc- 
ing an  action  against  a  corporation  may  be  served  upon  any  such 
officer.  Ante,  126.  And  the  rule  may  be  extended  so  far  as  to  allow 
any  person  to  appear  for  such  corporation,  if  he  is  the  officer  or  agent 
upon  whom  the  process  was  served  for  commencing  the  action.  Ante, 
126, 130. 

If  the  plaintiff  does  not  appear  at  the  return  day,  or  at  an  adjourned 
day,  the  justice  must  render  a  judgment  of  nonsuit,  and  if  an  issue  has 
been  joined  in  the  action  upon  matters  of  account,  and  the  defendant 
has  interposed  a  set-off,  and  the  trial  has  been  commenced,  and  is  then 
adjourned  to  a  future  day  by  consent  of  parties,  if  the  plaintiff  fails  to 
appear  on  that  day  the  judgment  must  be  the  same.  The  justice  has 
no  authority  to  take  the  defendant's  evidence  of  a  set-off  in  such  a  case, 
and  render  a  judgment  in  favor  of  such  defendant.  If  he  does  so  the 
judgment  will  be  reversed.  Norris  v.  BleakHey,  1  Hilt.  90 ;  S.  C,  3 
Abb.  107. 

A  warrant  was  issued  by  a  justice  of  the  peace,  and  a  return  was 
■  made  by  the  constable,  that  he  had  arrested  the  defendants  and  had 
them  in  custody ;  the  plaintiff  did  not  appear  before  the  justice,  nor  any 
one  in  his  behalf.  The  defendants  had  given  a  written  request  to  au- 
thorize the  entry  of  a  judgment  against  them,  and  they  had  sent  this 
request  to  the  justice.  The  justice  entered  a  judgment  against  the 
defendants  upon  this  request,  but  the  judgment  was  reversed  because 
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the  plaintiff  was  not  present,  and  the  action,  therefore,  discontinued. 
Spragiie  v.  Shed,  9  Johns.  140. 

Again,  if  the  trial  of  an  action  has  commenced,  and  it  is  adjourned 
for  a  short  time  for  the  purpose  of  permitting  a  defendant  time .  to 
procure  evidence  of  a  set-off,  if  the  plaintiff  does  not  appear  when  the 
trial  is  resumed,  the  justice  must  render  a  judgment  of  ■  discon- 
tinuance ;  and  if  he  renders  a  judgment  in  favor  of  the  defendant  for 
such  set-off,  or  for  the  balance  between  the  parties,  the  judgment 
will  be  reversed.     Green  v.  Angel,  13  Johns.  469. 

§  7.  Appearance  by  attorney.  It  has  been  shown  that  any  person 
of  full  age  who  has  not  been  judicially  declared  to  be  incompetent  to 
manage  his  affairs  may  appear  and  prosecute  or  defend  an  action  in 
justice's  court  in  person  or  by  attorney.  The  distinction  between  at- 
torneys at  law  in  courts  of  record  and  attorneys  in  fact  in  courts  not  of 
record  has  been  already  noticed.  See  ante,  10.  The  office  of  attorney,  in 
a  professional  sense  of  the  term,  is  not  known  in  justices'  courts. 
Sperry  v.  Reynolds,  65  N.  Y.  179  ;  Bailey  v.  Dela/pladne,  1  Sandf.  11, 
13.  But,  although  there  are  no  attorneys  at  law  in  these  courts  in  the 
sense  that  the  term  is  used  in  reference  to  courts  of  record,  there  may 
be  attorneys  in  fact,  who  are  entirely  competent,  and  who  are  author- 
ized to  represent  the  party  who  employs  them  as  fully  as  though  he 
were  present  in  person.     Hughes  v.  MuVoey,  1  Sandf.  95. 

Except  in  the  city  and  county  of  New  York  and  in  the  county  of 
Kings,  a  person  having  a  cause  pending  before  a  justice's  court 
may  employ  an  attorney  at  law  to  attend  to  it  for  him,  or  a  person 
who  has  never  been  admitted  to  the  bar.  In  either  case  the 
person  so  employed  will  act  as  the  mere  agent  or  attorney  in  fact 
of  the  party.  In  the  counties  of  New  York  and  Kings,  the  person 
employed  must  be  regularly  admitted  to  practice  as  an  attorney  or 
counselor  in  the  courts  of  record  of  the  State.  Yol.  1,  p.  9,  §§  63,  64. 
Subject  to  this  exception,  any  person  other  than  the  constable  who 
served  the  summons  or  the  venire,  or  the  law  partner  or  clerk  of  the 
justice  may  be  the  attorney  for  a  party  to  an  action  before  a  justice 
of  the  peace.     Id.,  §  2889. 

It  has  been  held.  Knight  v.  Odell,  18  How.  279,  that,  if  an  attorney 
of  the  Supreme  Court  or  any  other  person  is  deputed  by  the  justice  to 
serve  the  process  by  which  an  action  is  commenced,  the  person  so  de- 
puted will  be  prohibited  from  acting  as  advocate  or  counsel  at  the 
trial  in  the  same  manner  that  a  constable  is  prohibited.  To  permit 
such  a  deputed  person  to  appear  and  advocate  the  cause  on  the  trial 
is  an  error  for  which  the  judgment  will  be  reversed  on  an  appeal. 
31 
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Wilkinson  v.  Vorce,  41  Barb.  370.  But  such  appearance  will  not  de- 
prive the  justice  of  jurisdiction  in  such  a  manner  as  to  render  his 
judgment  void.  lb.  By  a  legal  commencement  of  the  action,  the  jus- 
tice acquired  jurisdiction  of  the  person  of  the  defendant,  and  although 
his  subsequent  acts  may  render  his  judgment  erroneous,  and,  therefore, 
reversible  on  an  appeal,  it  will  not  be  void,  and  will  be  sufficient  to 
justify  the  issuing  of  an  execution  upon  the  judgment,  and  its  collec- 
tion by  a  sale  of  the  defendant's  property.  lb.  The  person  so  serving 
the  process  is  not  a  constable,  but  he  is  subject  to  the  same  obligations. 
And  the  court  held,  in  the  case  just  cited,  that  it  included  the  same 
disabilities. 

Under  the  Revised  Statutes,  as  amended,  the  constable  who  served 
either  the  original  or  jury  process  in  the  cause,  and  the  law  partner  or 
clerk  of  the  justice  before  whom  the  action  was  brought,  were  pro- 
hibited from  appearing  and  advocating  for  either  party  at  the  trial, 
but  were  expressly  authorized  to  act  as  attorneys  in  any  other  stage  or 
proceeding  in  the  cause.  See  3  B.  S._  (5th  ed.)  432,  44,  as  amended  by 
Laws  of  1864,  chap.  421,  §  1.  See,  ako,  Ford  v.  Smith,  11  Wend.  73 ; 
Knight  v.  Odell,  18  How.  279.  But  this  provision  of  the  Revised 
Statutes  was  repealed  by  the  General  Bepealing  Act  of  1880,  and  the 
distinction  above  pointed  out  no  longer  exists.  See  vol.  1,  p.  9,  §  2889. 
A  sheriS,  under  sheriff,  deputy  sheriff,  sherifE's  clerk,  constable,  coroner, 
crier  or  attendant  of  a  court  is  prohibited,  during  his  continuance  in 
office,  from  practicing  as  an  attorney  or  counselor  in  any  court.  Yol. 
1,  p.  108,  §  62.  Whether  a  person  who  acts  as  a  mere  attorney  in 
fact  can  be  said  to  practice  as  an  attorney  within  the  meaning  of  this 
section  is  extremely  doubtful. 

A  party  who  employs  a  constable  to  act  as  counsel  at  the  trial  can- 
not assign  such  act  as  a  ground  of  reversal  of  the  judgment,  because 
the  law  does  not  permit  any  person  to  take  any  advantage  from  his 
own  wrong.     Smith  v.  Goodrich,  5  Johns.  353. 

It  is  irregular  for  one  attorney  to  appear  for  both  parties  ;  and  where 
the  defendant  did  not  appear,  and  the  attorney  for  the  plaintiff  put 
in  an  answer  for  the  defendant  without  making  proof  of  his 
authority,  a  judgment  against  the  defendant  was  reversed.  Sher- 
wood V.  Saratoga,  etc.,  B.  B.  Co.,  15  Barb.  650.  A  mere  verbal 
request  is  a  sufficient  authority  to  appear  and  act  as  attorney  for  a  party. 
Murray  v.  House,  11  Johns.  464  ;  Oaul  v.  Oroat,  1  Cow.  113  ;  Tul- 
lock  V.  Cunningham,  id.  256 ;  Pixley  v.  Butts,  2  id.  421.  The 
attorney  is  a  competent  witness  to  prove  his  authority.     Tullock  v. 
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Cunningham,  1  Cow.  256 ;  Gaul  v.  Oroat,  id.  113  ;  Ganiff  v.  Myers, 
15  Johns.  246 ;  vol.  1,  p.  9,  §  2890. 

Tlie  authority  to  appear  may  be  contained  in  a  letter  written  to  the 
attorney.  In  one  case,  Bush  v.  Miller,  13  Barb.  481,  the  authority  of 
the  attorney  for  the  plaintiff  to  appear  was  denied.  He  was  sworn 
and  testified  that  some  time  previously  he  had  received-a  letter  through 
the  mail,  which  was  dated  and  post-marked,  Fairfax,  Yermont ;  that  it 
purported  to  come  from  the  plaintiff  and  to  be  signed  by  him,  and  to 
have  reference  to  the  subject-matter  of  this  suit ;  that  since  that  time 
he  had  sent  two  or  three  letters  in  regard  to  the  same  business,  directed 
to  the  plaintiff  at  Fairfax,  Vt.,  to  each  of  which  he  had  received 
answers  by  due  course  of  mail,  all  from  the  same  individual,  dated  at 
the  same  place,  and  all  in  the  same  handwriting,  and  that  these  letters 
from  the  plaintiff  contained  a  general  authority  to  take  such  steps, 
legal  or  otherwise,  as  in  the  opinion  of  the  witness  might  be  deemed 
advisable,  for  the  purpose  of  recovering  the  carpet  or  the  value  of  it, 
and  that  personally  he  had  no  acquaintance  with  the  plaintiff  or  his 
handwriting,  except  as  acquired  by  the  correspondence  of  which  he  had 
spoken.  It  was  held  that  the  authority  of  the  attorney  was  sufficiently 
proved.  The  letters  were  not  called  for,  nor  was  any  objection  taken 
to  proving  their  contents  by  parol.  If  the  defendant  had  required  the 
production  of  the  letters,  or  if  he  had  objected  to  parol  proof  of  their 
contents,  it  would  have  been  necessary  for  the  plaintiff  to  have  pro- 
duced them,  or  to  account  for  their  non-production.  Where  the  power 
of  attorney  is  in  writing  and  the  attorney'  is  the  subscribing  witness, 
he  is  competent  to  prove  his  authority.  Ca/niff  v.  Myers,  15  Johns. 
246. 

The  justice  ought  always  to  require  proof  of  authority  when  the 
party  himself  does  not  appear,  and  any  other  person  offers  to  appear  as 
his  attorney.  The  statute  declares  that  "  the  justice  shall  not  suffer  a 
person  to  appear  as  an  attorney,  unless  his  authority  is  admitted  by 
the  adverse  party,  or  proved  by  the  affidavit  or  oral  testimony  of  him- 
self or  another."     Vol.  1,  p.  9,  §  2890. 

If  one  party  appears  in  person,  and  the  other  appears  by  attorney, 
the  party  who  appears  in  person  may  admit  the  authority  of  the  at- 
torney on  the  opposite  side  of  the  case,  and  in  that  case  it  is  not  neces- 
sary to  swear  such  attorney  as  to  his  authority.  Yol.  1,  p.  44,  §  43. 
But,  even  in  that  case,  it  is  proper  to  swear  the  person  who  offers  to 
appear  as  attorney,  since  the  absent  party  would  not  be  bound  by  the 
action  of  one  who  assumed  to  act  as  his  attorney,  if  he  really  had  no 
authority  for  that  purpose.    Sherwood  v.  Saratoga,  etc.,  H.  R.  Co.,  15 
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Earb.  650,  652.  And  see  Armstrong  v.  Craig,  18  id.  387;  Sperry  v. 
Beynolds,  65  N.  T.  179 ;  Andrews  v.  Long,  19  Hun,  303. 

In  one  case,  Ackerman  v.  Finch,  15  Wend.  652,  botli  parties  ap- 
peared by  attorney,  and  neither  of  the  attorneys  objected  to  the 
authority  of  the  other,  and  this  was  held  to  be  sufficient.  But,  in  that 
case,  the  plaintiffs  attorney  had  sworn  out  a  short  summons,  and  he 
also  had  the  note  upon  which  the  action  was  brought.  It  may  be  said, 
therefore,  that  his  authority  to  appear  was  proved,  and  if  so,  he  might 
waive  the  swearing  of  the  opposite  attorney. 

The  justice  has  no  right  to  permit  a  person  to  appear  as  attorney  for 
another,  on  the  ground  that  he  knows  that  the  attorney  has  been  em- 
ployed by  such  party  to  appear.  In  one  case,  Beaver  v.  Yan  Every, 
2  Cow.  429,  the  plaintiff  was  sick,  and  had  sent  for  the  justice,  the 
day  before  the  suit,  and  requested  him  to  permit  one  Heermance  to 
appear  as  his  attorney.  The  justice  accordingly  admitted  him  without 
proof,  but  the  judgment  in  favor  of  the  plaintiflE  was  reversed,  upon 
the  ground  that  the  justice  had  no  right  to  decide  that  question  upon 
his  own  knowledge.  And  see  Mosehrans  v.  Yan  Antwerp),  4  Johns. 
228. 

A  justice  has  no  right  to  permit  the  appearance  of  an  attorney  for 
the  plaintiff,  on  proof  which  is  made  in  the  absence  of  the  defendant, 
and  before  the  hour  for  calling  the  suit.  Fanning  v.  Trowbridge,  .5 
Hill,  428.  If  an  attorney  swears  to  his  authority  to  appear  at  the  time 
of  joining  issue,  he  cannot  be  required  to  swear  to  his  authority  to 
appear  in  the  subsequent  proceedings  in  the  action.  And  if  either 
party  wishes  proof  of  the  authority  of  an  attorney  to  appear  for  the 
opposite  side,  such  proof  must  be  required  at  the  time  of  appearance 
in  the  action.     Treadwell  v.  Bruder,  3  E.  D.  Smith,  597. 

Where,  on  the  joining  of  the  issue  in  an  action  before  a  justice  of 
the  peace,  a  person  appeared  in  behalf  of  one  of  the  parties  without 
objection  and  without  producing  any  authority,  but  on  the  trial  of  the 
cause,  such  party  appeared  in  person ;  it  was  held  that  such  appearance 
by  the  party  was  evidence  of  the  authority  of  the  person  who  joined 
issue  to  appear  for  him.  Underhill  v.  Taylor,  2  Earb.  348 ; 
Andrews  v.  Ha/n'ington,  19  id.  343.  But  see  Fomning  v.  Trowbridge^ 
5  Hill,  428. 

In  an  action  brought  by  two  overseers  of  the  poor  against  a  defendant 
to  recover  a  penalty,  the  attorney  for  the  plaintiffs  swore  that  he  was 
authorized  by  one  of  the  overseers  to  answer  in  the  suit.  It  was  proved 
on  the  trial  that  the  plaintiffs  were  such  overseers,  and  the  court  held 
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that  the  authority  was  sufficiently  proved.     And/rews  v.  Harrington, 
19  Barb.  343. 

The  law  partner  of  one  who  is  the  official  attorney  of  a  municipal 
corporation  is  not  entitled,  upon  proof  of  that  fact,  to  appear  as  attor- 
ney for  the  corporation  .  in  justice's  court.  Wilcox  v.  Clement,  4 
Denio,  160. 

The  defendant's  wife  is  not  as  such  authorized  to  appear  for  him  in 
a  suit  before  a  justice,  but  where  she  appears  and  pleads,  employs 
counsel,  amends  the  pleadings  and  brings  the  defendant's  children  as 
witnesses  at  the  trial,  the  justice  is  warranted  in  inferring  authority. 
Hughes  v.  Mulvey,  1  Sandf.  92. 

"When  a  father  appears  as  attorney  for  his  son  who  is  a  defendant, 
slight  proof  of  authority  is  sufficient.  In  such  a  case,  where  it  was 
proved  that  the  defendant  said  to  his  father  the  night  before  the  trial 
that  he  must  be  there,  when  ho  was  speaking  of  the  suit ;  it  was  held 
to  be  enough,  although  nothing  was  said  about  the  absence  of  the 
defendant  at  that  time,  nor  that  his  father  was  to  appear  for  him. 
Gaul  V.  Groat,  1  Cow.  113. 

It  is  not  generally  the  case  that  the  attorney  is  appointed  for  any 
other  purpose  than  that  of  attending  to  the  joining  of  issue  and  the 
trial  of  action.     But  there  is   occasionally  a  case  in  which  the  attorney 
has  full  power  to  settle  and  compromise  the  matters  and  demands  or 
claims  in  suit.     In  such  cases  it  is  better  to  furnish  the  person  so  act- 
ing  with  a  power  of  attorney,  for  it  will  show  a  clear  and  specific 
authority  to  do  the  acts  done,  and  the  opposite  party  will  have  satis- 
factory evidence  that  the  attorney  has  proper  authority  to  act  in  rela- 
tion to  the  demands.     If,  however,  the  adverse  party  does  not,  after 
inspection  of  the  instrument,  admit  the  authority  of  the  attorney  to 
appear,  proof  of  such  authority  must  still  be  made  by  affidavit,  as  that 
is  the  form  of  proof  required  by  the  statute  when  the  authority  is  not 
admitted,  and  the  justice  has  no  right  to  substitute  other  proof  in  its 
place.      The  statute  providing  that  "  any  written  authority  to  appear 
by  attorney  in  a  justice's,  court    may  be   acknowledged  before   any 
judge  of  the  County  Courts,  or  commissioner  of  deeds;    and    such 
authority    purporting   to  have  been   so   acknowledged   shall   be  re- 
ceived as  prima  facie  evidence  of  such  authority  in  any  justice's 
court  in  this  State,"  (Laws  of  1831,  chap.  287,  §  1),  was  repealed  by  the 
General  Repealing  Act  of  1880. 

A  power  of  attorney  may  be  limited  to  the  prosecution  or  defense  of 
a  single  action,  or  it  may  be  general  and  authorize  an  appearance  to 
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prosecute  or  defend  any  or  all  actions.  If  it  is  desired  to  limit  it  to  a 
single  action,  such  action  must  be  correctly  and  particularly  described 
as  to  the  name  of  the  justice  before  whom  it  is  brought,  the  names  of 
the  plaintiffs,  the  names  of  the  defendants,  and  the  like.  There  must 
be  a  correct  description  of  the  action,  or  the  power  of  attorney  will  not 
be  sufficient  in  those  cases  in  which  the  particular  action  is  described- 
But  if  the  power  of  attorney  is  general,  there  cannot  be  any  room  for 
question  as  to  its  sufficiency,  since  it  will  relate  to  all  actions  ia  a 
justice's  court,  in  which  the  person  giving  the  power  of  attorney  may 
happen  to  be  a  party. 

General  warrant  to  prosecute,  etc. 

Know  all  men  by  these  presents,  that  I,  Moses  Spike,  of  the  town  of 
Broadalbin  in  the  county  of  Fulton,  N.  Y.,  do  hereby  appoiat  John 
M.  Carroll,  Esq.,  my  attorney,  for  me  and  in  my  name,  to  prosecute 
any  action  or  actions  to  be  commenced  by  him,  or  now  depending 
before  any  justice  of  the  peace  in  .the  State  of  New  York,  against 
any  person  or  persons  whomsoever,  in  my  favor,  either  severally  or 
jointly,  with  any  other  person  or  persons  ;  and  in  his  discretion,  to  do, 
execute,  suffer  and  receive  all  acts,  deeds  and  things  which  he  shall 
deem  necessary  for  the  effectual  prosecution  thereof  to  judgment,  exe- 
cution and  final  collection  or  discharge,  which  I  might  or  could  do, 
execute,  suffer  or  receive  in  my  proper  person,  and  also  in  his  dis- 
cretion, to  settle  or  compound  any  such  action  or  actions. 

Witness  my  hand  and  seal,  this  25th  day  of  November,  1864. 

Sealed  and  delivered )  ^Qg^g  gpj^g      r       -. 

m  presence  of        j  •-       -■ 

William  Kennedy. 

General  wa/rrant  to  defend,  etc. 

Know  all  men,  that  I,  Moses  Spike,  of  Broadalbin,  Fulton  county,  N. 
Y.,  do  hereby  appoint  John  M.  Carroll,  Esq.,  my  attorney,  forme  and  in 
my  name,  to  defend  any  action  or  actions  to  be  commenced  or  now  de- 
pending against  me,  either  severally  or  jointly,  with  any  other  person 
or  persons,  by  or  in  behalf  of  any  person  or  persons  whomsoever,  before 
any  justice  of  the  peace  in  the  State  of  New  York ;  and  in  his  discre- 
tion to  do,  execute,  suffer  and  receive  all  acts,  deeds  and  things  which 
he  shall  deem  necessary  for  the  effectual  defense  thereof,  and  the  col- 
lection or  discharge  of  any  judgment  or  judgments  which  may  be 
therein  rendered  in  my  favor,  which  I  might  or  could  do,   execute. 
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suffer  or  receive  in  proper  person,  and  also  in  his  discretion  to  settle  or 
compound  any  such  action  or  actions. 

Witness  my  hand  and  seal,  this  25th  day  of  November,  1864. 

Sealed  and  delivered )  ^Qgj,g  gpj^j,      ^       -j 

m  presence  of        f  ^^>^.l^kj  kjj.j.  l       j 

William  Kennedy. 

Acknowledgment  of  power  of  attorney. 
FuLTOiir  County,  ss.  : 

On  the  25th  day  of  November,  1864,  Moses  Spike,  to  me  known  to  be 
the  individual  who  executed  the  within  power  of  attorney,  personally 
appeared  before  me,  and  acknowledged  that  he  had  made  and  executed 
the  same. 

WILLIAM  KENNEDY, 

Justice  of  the  Peuce. 


CHAPTER  XII. 

PEOCEEDINGS  BEFOEE  PLEADING. 

Section  1.  Objections  to  irregularities,  etc.  After  the  summons 
has  been  served  upon  the  defendant,  he  may  either  appear  in  the  action 
or  refuse  to  do  so.  What  an  appearance  is  has  been  already  explained 
in  the  preceding  chapter.  When  the  summons  has  been  accompanied 
by  an  order  of  arrest  the  defendant  will  have  no  choice  whether  to  be 
present  before  the  justice  or  not.  But  the  mere  presence  of  the  party 
in  such  a  case  is  not  an  appearance,  and  if  the  defendant  does  not  reg- 
ularly appear  in  the  action,  he  will  not  waive  any  objection  which  he 
might  have  taken  if  he  had  not  been  personally  present.  It  is  a  volun- 
tary and  regular  appearance  alone  that  can  be  construed  into  a  waiver 
of  legal  rights,  if  such  waiver  is  to  result  from  the  act  of  appearing  in 
the  action.  When  the  plaintiff's  proceedings  are  so  defective,  that  the 
justice  has  no  jurisdiction  over  the  person  of  the  defendant,  no  objec- 
tion need  be  made  for  the  purpose  of  securing  the  rights  of  the  defend- 
ant. Because  if  he  refuses  to  appear  in  the  action,  and  does  not  in 
any  manner  waive  such  objections,  he  may  at  any  time  and  in  all  places 
question  the  validity  of  the  proceedings  or  of  the  judgment  if  one  is 
rendered  in  the  action. 

In  relation  to  the  subject-matter  of  the  action  there  can  be  no  danger 
of  waiving  rights  by  an  appearance,  because  it  is  weU  settled  that  even 
express  consent  will  not  confer  jurisdiction  in  such  a  case ;  ante,  15 ; 
and,  as  a  necessary  consequence,  there  could  not  be  a  jurisdiction  which 
is  merely  implied  from  a  waiver  by  taking  steps  in  the  action  when  an 
express  agreement  could  not  confer  it.  But  when  the  justice  has  juris- ' 
diction  of  the  subject-matter  of  the  action,  and  the  only  defect  in  his 
jurisdiction  relates  exclusively  to  the  process,  it  is  a  rule  of  very  exten- 
sive influence  that  the  defendant  may  waive  such  defects,  and  thus 
render  the  jurisdiction  over  his  person  complete.  And,  in  such  cases, 
it  is  not  necessary  that  the  defendant  should  expressly  agree  to  waive 
the  errors  or  defects;  for,  if  he  voluntarily  appears  in  the  action,  with- 
out any  objection  on  account  of  such  defects  or  errors,  he  will  be  deemed 
to  have  voluntarily  waived  them,  and  to  have  consented  to  consider  the 
proceedings  regular. 
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It  is  important,  therefore,  for  a  defendant  before  he  appears  in  the  ac- 
tion or  takes  any  steps  in  it,  to  consider  whether  there  are  any  irregulari- 
ties on  the  part  of  the  plaintiff,  of  which  the  defendant  may  avail  himseK. 
If  there  are  such  irregularities,  it  is  the  duty  of  the  defendant  to  raise 
the  objection  at  the  earliest  moment  if  he  would  avail  himself  of  them 
upon  an  appeal  from  any  judgment  which  may  be  rendered  against 
him  in  such  action.  The  proper  time  to  raise  and  urge  all  such  objec- 
tions is  on  the  first  appearance  of  the  parties  before  the  justice  on  the 
return  day  of  the  process,  and  before  any  steps  have  been  taken  in  the 
action.  As  soon  as  the  cause  is  called  by  the  justice,  the  defendant 
ought  distinctly  to  state  to  the  justice  and  to  the  opposite  party  the 
objections  which  are  relied  upon  by  such  defendant.  And  if  the  defect 
is  one  which  is  not  amendable,  the  defendant  ought,  after  specifying 
the  particular  defects  or  irregularities,  to  ask  the  justice  to  dismiss  the 
action.  If  the  justice  overrules  the  motion,  the  defendant  may  except 
to  such  decision,  and  the  question  wiU  then  be  upon  the  record,  so 
that  the  legality  of  the  decision  can  be  subsequently  reviewed  if  that 
becomes  proper  or  important.  The  nature  of  the  objection  which  may 
be  urged  has  been  suggested  already. 

Under  the  old  practice,  an  action  might  be  commenced  by  the  service 
of  one  of  several  kinds  of  process,  according  to  the  circumstances  of 
the  case ;  and  when  the  action  was  not  to  be  commenced  by  the  service 
of  a  long  summons,  certain  proof  and  security  was  required  to  be 
furnished  by  the  plaintiff  to  give  the  justice  jurisdiction  to  issue  the  other 
appropriate  form  of  process.  If  such  proof  or  security  was  not  fur- 
nished, or  if  there  were  any  irregularities  in  the  proceedings  of  the 
plaintiff  in  procuring  the  process  selected  for  the  commencement  of 
the  action,  the  defendant  was  obliged  to  take  his  objection  promptly 
before  joining  issue,  or  the  objection  was  deemed  waived.  The  reports 
are  fuU  of  cases  in  which  questions  involving  the  regularity  of  the  pre- 
liminary proceedings  for  the  commencement  of  an  action  have  been 
considered  and  determined.  The  change  in  the  practice,  by  making 
the  summons  the  only  process  for  the  commencement  of  an  action,  has 
swept  away  much  of  the  doubt  and  uncertainty  attending  the  acquire- 
ment of  jurisdiction  by  a  justice  of  the  peace,  and  under  the  present 
practice  a  justice  may  obtain  complete  jurisdiction  of  the  person  of 
the  defendant  by  the  service  of  a  summons  upon  him  personally,  and 
may  hear  and  determine  the  action  although  a  provisional  remedy  ac- 
companying the  summons,  such  as  an  order  of  arrest,  warrant  of 
attachment,  or  requisition  to  replevy,  has  been  irregularly  or  improvi- 
dently  issued. 
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If  the  defendant  has  been  arrested,  he  may,  on  the  return  day  of  the 
summons,  apply  for  his  discharge  from  arrest,  either  because  the  order 
of  arrest  was  issued  without  proof,  upon  insufficient  proof,  or  in  a  case 
not  authorized  by  the  statute.  But  the  defendant  is  not  obliged  to 
raise  the  question  at  that  time  under  the  penalty  of  waiving  his  objec- 
tion, as  he  would  be  if  the  service  of  the  order  was  all  that  gave  the 
justice  jurisdiction  of  his  person,  like  the  service  of  the  old  civil  war- 
rant. He  may  take  his  objection  to  the  proceeding  by  motion  for  his 
discharge  at  any  time  before  judgment,  and  the  justice  must  proceed  with 
the  case  although  the  order  of  arrest  is  vacated.     See  vol.  1,  p.  12. 

So  a  defendant,  whose  property  has  been  attached,  may,  upon  the 
return  day  of  the  summons,  move  to  vacate  the  attachment,  either  upon 
the  ground  of  the  insufficiency  of  the  papers  upon  which  the  warrant  is 
issued,  or  upon  proof  by  affidavit  of  facts  showing  that  the  remedy  has 
been  allowed  in  an  improper  case.  Unlike  the  application  for  a  dis- 
charge from  arrest,  this  motion  must  be  made  upon  the  return  day  of 
the  summons.  But  if  the  summons  which  accompanied  the  warrant 
was  personally  served,  or  the  defendant  has  appeared  generally  in  the 
action,  vacating  the  warrant  will  not  affect  the  jurisdiction  of  the 
justice  to  hear  and  determine  the  action.  It  affects  merely  the  custody 
and  control  of  the  property  during  the  pendency  of  the  suit ;  and  if  this 
is  important  to  the  defendant,  he  should  make  his  application  to  vacate 
or  modify  the  warrant  on  the  return  of  the  summons,  not  because  he 
will  waive  any  defect  in  the  plaintiff's  proceedings  by  not  taking  his 
objection  at  that  time,  but  because  the  statute  does  not  authorize  the 
application  at  any  pther  time.  If  the  summons  was  not  personally 
served  upon  the  defendant,  and  his  property  has  been  attached,  he 
should  appear  specially  for  the  purpose  of  vacating  the  attachment 
and  obtaining  a  dismissal  of  the  action.  This  motion  must  be  made  at 
the  return  of  the  summons  for  the  reason  above  stated.  See  vol.  1,  p. 
17 ;  ante,  p.  198. 

The  statute  does  not  authorize  an  application  to  vacate  or  set  aside 
proceedings  by  which  a  requisition  has  been  obtained  and  the  property 
of  the  defendant  replevied  in  an  action  to  recover  a  chattel  in  a  justice's 
court.  The  defendant  may  except  to  the  sureties  in  the  plaintiff's  un- 
dertaking provided  he  does  so  at  least  two  days  before  the  return  day, 
unless  he  requires  a  return  of  the  chattel.  If  he  does  not  so  except  he 
is  deemed  to  have  waived  all  objection  to  them.  So  he  may  require  a 
return  of  the  chattel  replevied,  instead  of  excepting  to  the  sureties  in 
the  plaintiff's  undertaking,  but  this  must  be  done  before  the  return  day 
of  the  summons.     The  proceedings  to  procure   the  allowance  of  the 
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undertaking  given  by  the  plaintiff  or  defendant  are  all  the  proceedings 
authorized  to  be  taken  between  the  return  of  the  summons  and  the 
joinder  of  issue  which  are  in  any  way  peculiar  to  the  action  of  replevin. 

It  is  the  duty  of  the  justice  to  permit  either  party  to  examine  all  the 
process,  affidavits,  bonds,  securities,  pleadings  or  other  proceedings 
in  the  action,  which  are  filed  with  him,  in  due  time  to  take  a 
legal  objection  to  them  if  they  are  defective.  A  defendant,  there- 
fore, has  a  full  opportunity  to  know,  of  any  defects  in  the 
plaintiff's  process,  affidavits,  etc.,  and  if  he  neglects  or  refuses  to  exam- 
ine them  or  to  object  to  them,  it  is  entirely  proper  to  regard  his  con- 
duct as  an  agreement  to  waive  such  defects.  Again,  if  the  process  has 
been  irregularly  or  illegally  served,  the  defendant  has  a  full  opportunity 
to  know  it,  and  he  can  make  a  proper  objection  on  that  ground,  on  the 
return  day  of  such  process.  If  he  fails  or  declines  to  do  so,  he  will 
waive  the  irregularity.  There  are  other  objections  which  may  be  taken 
on  an  adjourned  day,  but  those  will  be  discussed  in  a  subsequent  place, 
since  it  is  not  intended  to  notice  any  matters  here,  except  such  as  relate 
to  the  return  day  of  the  process  for  commencing  the  action. 

But  there  are  some  other  important  considerations  which  ought  not 
to  be  overlooked,  although  they  do  not  relate  to  defects  in  the  process. 
If  the  justice  is  a  material  witness  for  the  defendant,  he  must  raise 
that  question  at  the  return  day  and  in  due  season.  The  manner  of 
doing  this  will  be  explained  in  a  subsequent  chapter.  So,  again,  if  the 
defendant  desires  to  raise  a  question  as  to  the  title  to  lands,  or  he  in- 
tends to  rely  upon  a  title  to  land  as  his  defense,  he  must  take  the 
proper  steps  to  secure  his  rights,  or  he  will  waive  them. 

So,  a  defendant  may  have  have  a  partial  defense,  although  he  cannot 
entirely  defeat  the  plaintiff's  action.  And,  in  such  a  case,  it  may  be 
desirable  to  make  an  offer  of  judgment  so  as  to  save  future  costs.  See 
"  Offer  of  Judgment." 

These  general  suggestions  are  sufficient  to  show  a  defendant  that 
vigilance  is'  indispensable  to  a  f  uU  protection  of  his  rights,  and  that  if 
he  desires  to  avail  himself  of  any  objection  to  the  acts  or  omissions  of 
the  opposite  party,  such  objection  must  be  promptly  and  distinctly 
taken  at  the  first  available  opportunity.  The  legal  maxim  is  Vigilan- 
tihus,  non  dormientibws,  jura  subveniunt ;  or  in  other  words,  the  laws 
assist  those  who  are  vigilant,  not  those  who  sleep  over  their  rights. 
Broom's  Leg.  Max.  692,  original  paging. 
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Section  1.  General  principles.  In  the  administration  of  tJie  laws, 
it  is  important  that  there  should  be  purity  and  impartiality  as  well  as 
every  reasonable  facility  for  the  investigation  of  the  questions 
to  be  tried.  One  of  the  first  principles,-  therefore,  is  that  no  person 
can  act  as  a  judge  and  a  witness  in  the  same  action.  If  such  acts  were 
tolerated,  it  is  evident  that  injustice  must  result,  for  it  is  not  to  be  sup- 
posed that  a  person  acting  as  judge  would  not  attach  quite  as  much 
importance  to  his  own  evidence  as  to  that  of  any  other  witness.  The 
statute  requires  the  justice  who  tries  the  cause  to  administer  the 
oaths  to  the  witnesses  who  are  sworn.  Yol.  l,p.  53,  §  94.  No  justice 
could  administer  an  oath  to  himself,  and  thus  act  as  court  as  well  as 
witness.  And  it  would  not  make  any  diflference  as  to  his  right  to  be 
a  witness,  even  if  he  were  sworn  by  another  justice.  If  he  should  be 
so  sworn,  and  then  give  evidence,  it  would  be  error,  and  any  judgment 
which  he  might  render  would  be  reversed  on  appeal.  Perry  v.  Weyman, 
1  Johns.  520.  The  parties,  however,  may  waive  the  objection,  and  if 
the  justice  is  sworn  by  another  justice,  and  he  then  testifies  as  a  wit- 
ness without  any  objection,  this  will  be  deemed  to  be  evidence  given 
by  consent,  and  no  advantage  can  be  taken  of  it  on  an  appeal. 
Gohb  V.  Ourtiss,  8  Johns.  470.  But,  where  an  objection  is  taken,  it 
will  be  error  for  the  justice  to  be  thus  sworn  and  give  evidence.  And, 
so  far  is  this  rule  extended,  that  it  will  be  illegal  to  swear  one  of  three 
referees  as  a  witness  on  a  trial  before  them,  if  an  objection  is  duly 
taken  to  that  course.     Morss  v.  Moras,  11  Barb.  510. 

The  law,  however,  has  made  ample  provision  for  securing  the  evi- 
dence of  a  justice  before  whom  a  cause  is  pending.  If  a  plaintiff  sues 
before  a  justice  who  is  a  material  and  necessary  witness  for  him,  it  is 
his  own  fault ;  and  he  will  be  compelled  to  lose  the  evidence  of  such 
justice  if  the  cause  is  to  be  tried  before  him  ;  although  he  may  discon- 
tinue his  action,  and  then  commence  it  before  some  other  justice,  if  he 
desires  to  do  so,  when  he  may  have  the  advantage  of  such  evidence. 

This  is,  of  course,  optional  with  the  plaintiff,  and  he  will,  therefore, 
be  governed  by  his  own  feelings  and  judgment  in  the  matter. 
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But  a  defendant  would  not  enjoy  a  similar  advantage  were  it  not  for 
the  provisions  of  a  statute.  To  prevent  injustice,  and  to  give  a  defend- 
ant an  opportunity  of  securing  the  evidence  of  a  justice  when  material 
and  necessary,  the  statute  has  provided  a  mode  by  which  such  a  result 
may  be  attained.  The  statute  will  be  found  in  full  in  vol.  1,  pp.  86, 
87,  §§  3151,  3152. 

§  2.  When  to  make  the  application.  Although  the  statute  thus 
gives  a  defendant  the  privilege  of  procuring  the  justice  as  a  witness,  it 
does  not  leave  it  optional  with  him  whether  he  will  apply  at  an  early 
day,  or  postpone  it  until  the  day  of  trial. 

The  statute  is  express  and  explicit  that  the  application,  if  made 
at  all,  must  be  made  hefore  cm  issue  of  fact  is  joined  in  the  action. 
This  rule  does  not  require  a  defendant  to  make  his  application  before 
the  plaintiff  puts  in  or  files  his  complaint.  And,  in  ordinary  cases,  the 
application  ought  not  to  be  made  until  the  complaint  is  put  in  or  filed, 
because  the  defendant  cannot  before  that  time  be  certain  what  cause  of 
action  will  be  alleged  against  him,  and,  therefore,  he  cannot  know  un- 
til then  whether  the  justice  will  be  a  material  and  necessary  witness  for 
him  on  the  trial  of  the  cause.  But  the  defendant  must  not  put  in  an 
answer  before  making  his  application,  because,  under  the  present  sys- 
tem of  pleadings  in  justices'  courts,  the  putting  in  of  an  answer  is  a 
joining  of  issue.  And  when  that  has  been  done,  it  will  be  too  late  to 
make  the  application.  Upon  a  demurrer  to  the  complaint  there  would 
be  an  issue  of  law,  but  no  evidence  is  necessary  for  the  determination 
of  such  an  issue,  because  it  is  a  mere  question  of  law  upon  the  record, 
and  upon  conceded  facts.  The  application  may  be  made  after  the  de- 
termination of  this  issue. 

The  statute  does  not  require  a  defendant  to  wait  until  the  complaint 
is  put  in  or  filed  before  he  can  make  his  application. 

The  only  object  in  waiting  for  that  event  is  to  be  certain  that 
the  justice  may  or  will  be  a  material  and  necessary  witness  for  the 
defendant,  and,  until  the  complaint  is  dehvered,  the  defendant 
cannot  be  entirely  certain  what  cause  of  action  he  will  be  required 
to  defend  himself  against.  But,  as  a  general  rule,  the  parties  know 
the  nature  of  each  other's  claims,  and  they  know,  too,  whether 
the  justice  will  be  a  material  witness  for  them  on  the  trial.  Fpr 
this  reason  a  defendant  may  sometimes  prepare  his  affidavits  even 
before  the  return  day  of  the  process ;  and  there  is  nothing  improper 
or  illegal  in  this  course,  if  the  defendant  prefers  to  adopt  it.  And 
besides  that,  there  may  be  instances  when  it  would  be  inconvenient  if 
not  impossible  for  the  party  to  attend  and  make  the  affidavits  on  the 
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return  day,  after  the  complaint  lias  been  put  in  or  filed.  A  defendant 
might  be  sick,  or  he  might  be  absent  from  the  county,  on  the  day  of 
the  process,  and  he  is  not,  therefore,  to  lose  the  benefit  of  the  statute. 
It  would  be  proper,  although  it  would  not  be  necessary  to  set  forth,  in 
the  affidavits,  the  reason  why  the-  usual  practice  was  departed  from. 
But  the  statute  does  not  require  this  to  be  done,  and,  therefore,  it  may 
be  done  or  omitted,  at  the  pleasure  of  the  defendant.  There  is,  how- 
ever, one  thing  which  is  indispensable  in  such  a  case,  and  that  is 
that  the  affidavit  shall  state  facts  which  relate  to  the  actual  cause  of  action 
set  out  in  the  complaint ;  or  that  the  defense  which  can  properly  be 
interposed  to  it  is  such  that  the  justice  will  be  a  material  witness  for 
the  defendant  in  disproving  the  facts  alleged  in  the  complaint,  or  in 
substantiating  the  matters  interposed  by  way  of  defense.  There  is, 
therefore,  some  risk  attending  an  application  which  is  founded  upon 
affidavits  which  were  made  before  knowing  what  the  complaint  would 
be.  If  the  affidavits  happen  to  meet  the  case  it  will  be  well ;  if  they 
do  not,  the  defendant  will  have  to  bear  the  consequences  of  the  experi- 
ment. 

§  3.  Who  to  make  the  application.  "Where  there  is  but  a  single 
defendant  there  will,  of  course,  be  no  question  as  to  the  person  who 
must  make  the  application.  But  where  there  are  several  defendants  it 
may  well  happen  that  some  of  the  defendants  need  the  justice  as  a 
witness,  while  he  may  not  be  a  material  witness  as  to  the  others.  And, 
whenever  the  judgment  may  be  in  favor  of  the  plaintiffs  against  some  of 
the  defendants,  while  there  may  be,  in  the  same  action,  a  judgment  in 
favor  of  the  other  defendants,  there  may  then  be  a  case  in  which  the 
justice  will  be  a  material  witness  for  a  defendant,  while  he  may  not  be 
either  material  or  necessary  for  the  other  defendants.  And  since  it  is 
the  policy  of  the  law  to  secure  the  rights  of  every  defendant,  it  would 
be  sufficient  to  prove  that  the  justice  is  a  material  and  necessary  wit- 
ness for  any  of  the  defendants.  And  on  such  proof  being  duly  made, 
the  justice  ought  to  make  the  same  order  that  he  would  if  the  defendant 
applying  were  the  only  defendant  in  the  action.  Where  the  defendant 
has  not  been  arrested,  the  application  may  be  made  by  his  attorney. 

§  4.  How  to  apply.  After  the  complaint  has  been  put  in,  and  the 
defendant  ascertains  that  the  justice  is  a  material  and  necessary  witness 
for  him,  he  ought  to  state  that  fact  to  the  justice  before  interposing  any 
defense  by  answer  or  otherwise.  But  this  mere  statement  is  not  alone 
sufficient.  The  statute  requires  that  the  proof  furnished  to  the  justice 
shall  be  ly  affi,d<wit.     And  the  essential  part  of  every  such  affidavit  is. 
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that  it  shall  contain  a  statement  of  such  facts  and  circumstances  as  the 
law  requires. 

The  statute  requires  that  the  afB davit  shall  show  that  the  justice 
before  whom  the  action  is  pending  is  a  material  witness  for  the  defend- 
^ant,  and  that  the  defendant  cannot  safely  proceed  to  the  trial  without 
the  testimony  of  such  justice.  And  it  will  not  be  sufficient  to  allege 
these  facts  in  the  affidavit,  and  then  stop  at  that ;  because  the  statute 
further  requires  that  the  affidavit  shall  set  forth  the  particular  facts 
and  circtmistances  which  it  is  expected  can  be  proved  by  the  justice. 

A  strict  comphance  with  the  requirements  of  the  statute  will  be 
necessary,  and  if  it  is  disregarded  the  justice  may  properly  refuse  the 
application. 

The  statute  does  not  require  that  this  affidavit  shall  be  made  by  the 
defendant,  nor  that  it  shall  be  presented  to  the  justice  by  the  defendant 
in  person.  An  agent  or  attorney  of  the  defendant,  or  even  any  third 
person,  in  no  way  connected  with  the  affairs  of  the  defendant,  may 
possess  greater  knowledge  of  the  essential  facts  than  the  defendant 
himself,  and  in  such  case  the  person  having  the  requisite  knowledge 
should  make  the  affidavit.  The  Revised.  Statutes  required  that  the  af- 
fidavit should  be  made  by  the  defendant ;  but  the  Code  merely  re- 
quires that  satisfactory  proof  of  the  essential  facts  shall  be  presented  to 
the  justice  "  by  affidavit,"  and,  where  the  defendant  has  not  been  ar- 
rested, permits  this  proof  to  be  presented  by  the  defendant's  attorney. 
See  vol.  1,  p.  86,  §  3151. 

It  will  be  noticed  that  the  language  of  the  present  statute  differs  from 
that  of  the  Revised  Statutes  in  another  particular.  Under  the  Code 
the  justice  must  make  the  order  sought  if  "  satisfactory  proof,  by  affi- 
davit, "  is  presented  to  him  as  above  stated ;  while  under  the  Revised 
Statutes  a  judgment  of  discontinuance  was  required,  "  if  the  justice 
shall  be  satisfied ihaihe  is  a  material  witness  for  the  defendant,  and  that 
without  his  testimony  the  defendant  cannot  safely  proceed  to  trial,  and 
not  otherwise."  In  effect,  both  statutes  amount  to  the  same  thing  ;  the 
language  of  the  latter  act  having  been  changed  to  express  more  clearly 
the  spirit  of  the  former,  as  construed  by  the  courts.  The  language  of 
the  statute  is  not  to  be  construed  as  giving  to  the  justice  an  arbitrary 
discretion  whether  he  will  proceed  with  the  action  or  not.  The  stat- 
ute does  not  mean  that  the  defendant  shall  present  an  affidavit,  suffi- 
cient to  convince  the  justice  that  he  is  a  material  witness,  notwithstand- 
ing his  previous  recollection  or  want  of  recollection  of  the  facts 
stated.  The  justice  has  no  right  to  use  his  belief  or  recollection  as  an 
answer  to  the  application.  All  that  the  statute  requires  is  that  the  facts 
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presented  by  the  affidavit  shall  be  such  that  the  justice,  forgetting  his 
individuality,  can  judicially  determine  that  the  person  named  in  the 
affidavit  is  a  material  witness  for  the  defendant,  and  that  without  his 
testimony  the  defendant  cannot  safely  proceed  to  trial. 

The  decisions  under  the  Revised  Statutes  clearly  present  this  rule  oi 
construction.  Hopkins  v.  Cairey,  2i  Wend.  264,  is  the  leading  case 
upon  this  subject.  In  that  case,  Hopkins  sued  Cabrey  before  a  justice 
and  claimed  to  recover  money  alleged  to  be  in  Cabrey's  hands  as  a 
school  district  collector,  which  it  was  declared  the  defendant  retained 
in  his  hands  after  retaining  a  sufficient  sum  to  pay  a  school  tax,  for 
which  the  plaintiff's  property  had  been  sold  by  such  defendant.  After 
the  complaint  was  put  in,  and  before  answer,  the  defendant  moved  for 
a  discontinuance,  which  was  denied  on  the  ground  that  the  affidavit  was 
insufficient.  The  defendant  then  made  a  further  affidavit,  setting  forth 
the  facts  which  he  expected  to  prove  by  the  justice,  which  were  :  "  That 
before  the  commencement  of  this  suit,  the  plaintiff  sued  the  defendant 
before  the  said  justice  for  the  same  identical  property  for  which  he  now 
claims  the  surplus  money,  and  that  judgment  was  passed  on  the  same 
and  entered  in  favor  of  the  defendant  against  the  plaintiff  for  costs  ; 
and  also,  that  the  plaintiff  acknowledged,  in  the  presence  of  the  justice, 
that  the  defendant  had  tendered  to  him  the  overplus  of  the  money 
before  the  commencement  of  the  former  suit,  and  that  he  had  no  claim 
for  surphas  moneys,  and  that  the  defendant  did  not  know  of  any  other 
person  by  whom  he  could  prove  those  facts."  The  justice  refused  to 
dismiss  the  action,  and  ruled  as  follows  :  "  I  am  not  satisfied  that  I  am 
or  can  be  a  material  witness  in  behalf  of  the  defendant  in  this  cause,  for 
I  know  nothing  material  between  the  said  parties,  except  what  is  con- 
tained in  the  record  of  the  former  trial  between  these  parties  before 
me,  which  this  defendant  can  at  all  times  avail  himself  of  upon  the 
trial  of  this  cause  ;  and  further,  I  have  no  recollection  of  ever  having 
heard  the  plaintiff  admit  that  the  defendant  had  tendered  him  the 
overplus  mentioned  in  the  affidavit." 

After  this  decision,  the  defendant  joined  issue,  and  judgment  was 
rendered  against  him  in  favor  of  the  plaintiff.  This  judgment  was  re- 
versed by  the  County  Court,  and  the  latter  judgment  affirmed  by  the 
Supreme  Court.  Among  other  things,  the  court  said  by  Cowen,  J. ; 
"  The  justice  had  no  right  to  interpose  his  private  knowledge  or  recol- 
lection as  an  answer  to  the  affidavit.  Doing  so  would  enable  a  justice 
to  defeat  the  application,  and  at  the  same  time  put  the  point  beyond 
the  reach  of  review,  even  on  the  facts  which  he  may  assume  to  know 
or  to  have  forgotten.     Here,  it  is  true,  he  states  them,  but  not   under 
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his  oath  as  a  witness.  That  the  defendant  had  a  right  to  require. 
Again,  his  specification  was  not  satisfactory.  He  had  no  right  to  as- 
sume that  the  docket  and  other  written  proceedings  would  have  been 
proof  as  full  to  the  purpose  as  if  accompanied  with  his  oath.  Oral 
proof  is  often  necessary  to  show  what  was  in  fact  heard  and  submitted 
under  an  issue  which  has  been  tried,  in  order  to  give  it  the  desired 
effect  upon  a  subsequent  trial  of  the  same  matter.  His  want  of  recol- 
lection might  also  have  been  remedied  by  a  recurrence  to  circumstance, 
in  the  course  of  his  examination  as  a  witness." 

There  have  been  several  other  cases  decided  upon  the  question  since 
the  decision  last  referred  to ;  and  the  settled  practice  is  to  require  a 
full  statement  of  material  facts  or  circumstances,  or  to  hold  the  affida- 
vits insufficient. 

In  Yoimg  v.  Scott,  3  Hill,  33,  the  defendant's  affidavit  was  as  follows  : 
"  Andrew  Scott,  being  sworn,  says  that  the  above-named  justice  is  a 
material  witness  for  this  deponeht  on  the  trial  of  this  cause,  and  without 
whose  testimony  he  cannot  safely  proceed  to  the  trial  of  said  cause  ; 
that  he  expects  to  prove  by  said  justice  on  the  trial  of  the  matters  in 
difference  between  said  parties,  whenever  the  same  shall  be  tried,  that 
the  matters  in  difference  between  said  parties  were  submitted  to  said 
justice,  Walter  S.  Dailey  and  Jeremiah  Hackney,  as  arbitrators,  selected 
by  the  said  defendant,  and  Abram  Cutler,  who  claimed  the  same  de- 
mand for  which  this  suit  was  brought,  and  siibmitted  to  them ;  and 
before  the  award  was  given  in  the  matter,  said  Cutler  revoked  the 
agreement  to  submit  to  such  arbitration  ;  and  defendant  says  that  all 
the  matters  then  submitted  were  afterward  settled  with  said  Cutler  by 
defendant,  as  defendant  supposed  at  the  time,  and  understood,  and 
expects  to  prove,  and  that  said  Cutler  was  the  owner  of  all  said  mat- 
ters, or  the  agent  of  the  above  plaintiff." 

The  plaintiff  requested  the  defendant  to  say  in  the  affidavit  that  he 
expected  to  prove  the  matters  stated  in  the  last  clause  of  the  affidavit 
by  the  justice,  but  the  defendant  refused  to  do  so,  saying  he  would  add 
nothing  more.  The  justice  denied  the  motion  to  dismiss  the  case. 
The  plaintiff  then  declared.  The  defendant  refused  to  plead,  and  left 
the  court.  The  plaintiff  had  judgment,  which  the  County  Court  re- 
versed ;  but  the  latter  judgment  was  reversed  in  the  Supreme  Court, 
and  the  judgment  of  the  justice  affirmed.  The  court  said,  among  other 
things,  by  Beonson,  J. :  "  When  the  affidavit  is  sufficient,  the  justice 
cannot  refuse  the  discontinuance  on  the  ground  that  he  does  not  recol- 
lect the  facts  which  the  defendant  expects  to  prove  by  him,"  citing 
Hopldns  V.  Cabrey  {ante,  256) ;  "but  he  clearly  has  a  right  to  judge  of 
33 
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the  sufBcieney  of  the  affidavit.  He  must  be  '  satisfied,'  acting  judicially, 
that  the  ends  of  justice  require  a  discontinuance  of  the  action.  From 
the  '  facts  and  circumstances '  set  forth  in  this  affidavit,  I  am  unable  to 
see  that  the  justice  was  a  material  and  necessary  witness  for  the  defend- 
ant. He  expected  to  prove  by  the  justice  that  there  was  a  submission 
and  arbitration  between  himself  and  one  Cutler,  in  relation  to  the  mat- 
ter in  controversy  in  the  suit,  and  that  Cutler  revoked  the  siibmission  be- 
fore an  award  was  made.  I  do  not  perceive  that  these  facts,  if  proved, 
could  have  any  legal  influence  on  the  action.  And,  although  it  seems 
that  Cutler,  as  well  as  the  plaintifl",  claimed  the  demand,  that  would  not 
make  his  acts  evidence  against  the  plaintiff.  Indeed,  if  the  plaintiff 
himself  had  made,  and  then  revoked  the  submission,  and  there  had 
been  no  award,  it  would  not  have  affected  his  right  to  sue.  The  only 
thing  of  any  importance  is  contained  in  the  last  clause  of  the  affidavit, 
and  that,  at  the  most,  only  amounts  to  an  allegation  that  the  defendant 
had  settled  the  matter  with  Cutler,  who  was  either  the  owner  of  the 
demand  or  the  agent  of  the  plaintiff.  But  the  defendant  does  not  state 
that  he  expected  to  prove  these  facts  by  the  justice ;  and  when  his  at- 
tention was  called  to  this  defect,  and  he  was  requested  to  amend  the 
affidavit,  he  refused  to  do  so.  This  goes  to  show  that  the  omission 
was  not  a  mere  clerical  error,  and  I  think  the  justice  was  right  in  re- 
fusing the  discontinuance." 

There  are  other  difficulties  in  the  case.  So  far  as  it  relates  to  the 
arbitration,  it  appears,  upon  the  face  of  the  affidavit,  that  there  are  two 
other  witnesses,  DaUey  and  Hackney,  who  probably  knew  as  much 
about  the  matter  as  the  justice,  and  it  is  nowhere  stated  in  the  affida- 
vit that  the  defendant  was  not  able  to  prove  his  case  by  other  witnesses 
as  fully  as  by  the  justice.  In  Hopkins  v.  Oabrey,  the  defendant  stated 
in  his  affidavit  that  he  did  not  know  of  any  other  person  by  whom  he 
could  prove  the  facts  on  which  he  reliedt  I  think  the  defendant  must 
state  enough  to  show  that  the  justice  is  a  necessary  as  well  as  a  material 
witness.  The  justice  is  to  be  "satisfied  that  he  is  a  material  witness 
for  the  defendant,  and  that,  without  his  testimony,  the  defendant  can- 
not safely  proceed  to  trial."  To  the  same  effect,  see,  also,  Mv/rtha  v. 
Waltsrs,  2  Sandf.  517;  Com.  of  Excise,  etc.,  v.  Doherty,  16  How.  46, 
in  Saratoga  County  Court. 

In  the  cases  cited  it  will  be  noticed  that  a  discontinuance  of  the  ac- 
tion is  spoken  of  as  the  proper  disposition  of  the  application.  This  was 
the  proper  procedure  under  the  Eevised  Statutes,  except  where  the 
befendant  had  been  arrested  under  a  civil  warrant.  This  has  been 
changed  by  the  Code  as  will  be  seen  hereafter ;  but  the  cases  are  of 
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value  for  the  purpose  of  showing  the  meaning  and  intent  of  the  statute 
in  respect  to  the  sufficiency  of  the  affidavit,  and  the  duty  of  the  court 
to  act  upon  the  facts  presented  thereby  instead  of  upon  his  own 
convictions,  based  upon  his  individual  knowledge  and  belief. 

In  discussing  the  subject  of  affidavits  in  a  previous  chapter,  cases 
have  been  cited  showing  the  construction  placed  by  the  courts  upon 
statutes  requiring  proof  of  certain  facts  "to  the  satisfaction "  of  the 
justice,  etc.  See  ante,  p.  117.  What  is  there  said  as  to  the  conclusiveness 
of  the  proof  required,  and  also  as  to  the  requisites  of  affidavits  generally, 
applies  with  equal  force  to  affidavits  used  upon  an  application  of  this 
character. 

F'orm  of  affidavit. 
JUSTICE'S  COUET. 


Daniel  Stewart 

agst. 
Henry  Smith. 


FuLTOH  CotnsTTT,  ss. : 

Henry  Smith,  being  duly  sworn,  says  that  he  is  the  defendant 
named  in  the  above-entitled  action;  that  Eugene  Horton,  Esq.,  the 
justice  before  whom  the  said  action  is  pending,  is  a  material  witness  for 
this  deponent  in  the  said  action,  and  that  he  cannot  safely  proceed 
to  the  trial  thereof  without  the  testimony  of  the  said  justice. 
And  this  deponent  further  says,  that  he  expects  to  prove  by  the 
said  justice,  the  following  facts  and  circumstances,  to-wit :  That 
before  the  commencement  of  this  action  the  said  plaintiff  sued 
this  defendant  before  the  said  justice  for  the  same  identical  property 
for  which  he  now  claims  to  recover  the  surplus  money,  and  that  judg- 
ment was  passed  in  the  same,  and  entered  in  favor  of  the  defendant 
against  the  plaintiff  for  costs ;  and  also,  that  the  plaintiff  acknowledged, 
in  the  presence  of  the  said  justice,  that  the  defendant  had  tendered  to 
him  the  overplus  money  before  the  commencement  of  the  former  action, 
and  that  he  had  no  claim  against  the  defendant  for  any  surplus  moneys. 
And  deponent  further  says  that  he  is  unable  to  prove  these  said  facts 
by  any  other  person  than  the  said  justice. 

Subscribed  and  sworn  before  me,  1  HENRY  SMITH. 

this  30th  day  of  May,  1882.      j 

Eugene  Hokton,  Justice  of  the  Peace. 
The  defendant  need  not  swear  positively  that  he  cannot  prove  the 
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same  facts  by  any  otlier  person  than  the  Justice.  It  will  be  sufEcient 
to  state  that  the  defendant  cannot  prove  snch  facts  by  any  other  person, 
"  according  to  the  defendant's  best  knowledge,  information  and  be- 
Hef." 

If  any  other  person  knows  the  same  facts  but  he  cannot  be  procured 
as  a  witness,  then  state  such  facts  as  will  show  that. 

If  the  affidavit  is  made  before  the  return  day  of  the  process,  it  will 
be  proper,  and  perhaps  most  prudent,  to  state  the  reasons  therefor  in 
the  affidavit.  In  doing  this,  draw  the  affidavit  in  full  as  in  the  prece- 
dent already  given,  and  then  add  the  matter  of  excuse  or  explanation, 
according  to  the  facts  of  the  case  as  in  the  following  form  : 

"  And  this  defendant  further  says  that  he  is  now  sick,  and  con- 
fined to  his  room,  and  that  he  is,  therefore,  unable  to  appear  in  person 
before  the  said  justice ;  or,  that  one  of  his  children  is  dangerously  ill, 
and  that  defendant  cannot  reasonably  or  safely  leave  said  child  for  the 
purpose  of  appearing  before  the  said  justice,  at  the  hour  mentioned  in 
the  process  issued  in  this  action  as  the  time  of  appearance  ;  or,  that  the 
defendant  has  very  urgent  business  which  requires  his  personal  attend- 
ance at  New  York  on  the  day  appointed  for  the  return  of  the  process 
in  this  action." 

Whenever  any  such  excuse  is  made,  it  will  form  a  part  of  the  affida- 
vit, and  be  signed  and  sworn  to  in  the  usual  manner  as  in  the  form 
already  given. 

When  such  an  affidavit  is  drawn  and  presented  to  the  justice,  he  is 
bound  to  swear  the  defendant  to  its  truth,  if  he  requires  the  justice  to 
do  so.  A  refusal  would  be  a  misdemeanor,  for  which  such  justice 
would  be  indictable.     People  v.  Brooks,  1  Denio,  457. 

In  such  a  case  it  is  not  material  whether  the  affidavit  is  sufficient  for 
the  purpose  intended  or  not ;  nor  is  it  of  any  consequence  that  the  jus- 
tice acted  in  good  faith,  and  in  the  belief  that  he  was  not  bound  to  ad- 
minister the  oath.  lb.  The  law  imposed  that  duty  upon  him,  and  it  will 
not  be  any  legal  excuse  that  he  was  ignorant  of  his  duty.  lb. 

§  5.  Order  continuing  the  action  before  another  justice.  When 
satisfactory  proof  is  presented  to  the  justice,  in  the  manner  before  stated, 
that  the  justice  is  a  material  witness  without  whose  testimony  the  de- 
fendant cannot  safely  proceed  to  trial,  the  justice  must  forthwith  make 
a  written  order  directing  the  action  or  special  proceeding  to  be  con- 
tinued before  another  justice  of  the  same  town  or  city,  named  in  the 
order.  "Vol.  1,  p.  86,  §  3151.  For  drawing  this  order  the  justice  is  enti- 
tled to  a  fee  of  twenty-five  cents,  and  may  refuse  to  sign  the  order 
until  his  fee  is  paid. 
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Form  of  the  order. 
JUSTICE'S  COURT. 


Daniel  Stewart 

agst. 
Henry  Smith. 


Before  Eugene  Hoeton,  Justice. 


TMs  action  having  been  duly  commenced  before  the  undersigned,  a 
justice  of  the  peace  of  the  town  of  Johnstown,  in  the  county  of  Ful- 
ton, and  the  parties  therein  having  appeared  before  said  justice  upon 
the  return  of  the  summons,  and  th^  defendant  upon  so  appearing,  and 
before  the  joinder  of  an  issue  of  fact  therein,  having  presented  to  said 
justice  satisfactory  proof,  by  affidavit,  that  said  justice  is  a  material 
witness  for.  the  defendant,  without  whose  testimony  he  cannot  safely 
proceed  to  trial : 

Ordered,  That  said  action  be  continued  before  Eichard  Murray,  a 
justice  of  the  peace  of  the  town  of  Johnstown  aforesaid. 

Dated  this  30;!^  day  of  May,  1882. 

EUGENE  HOETON, 

Justice  of  the  Peace. 

§  6.  Proceedings  under  the  order.  Where  an  order  has  been 
tnade  as  prescribed  in  the  last  section,  the  constable  must  forthwith 
take  it,  and  all  the  other  papers  in  the  action,  with  the  body  of  the 
defendant,  if  he  is  under  arrest,  before  the  justice  named  in  the  order. 
The  plaintifE  must  forthwith  appear  before  that  justice,  who  must  take 
cognizance  of  the  action,  and  must  proceed  therein  as  if  it  had  been  com- 
menced before  him.  Yol.  1,  p.  86,  §  3152.  For  serving  this  order,  and 
for  attending  before  the  justice  named  therein,  the  constable  is  entitled 
to  a  fee  of  fifty  cents,  and  fifty  cents  in  addition  if  he  attends  with  the 
defendant  in  his  custody.  He  is  also  entitled  to  his  mileage  as  upon 
the  service  of  any  other  mandate.  He  may  refuse  to  act  until  his  fees 
are  paid. 

The  successful  party  in  an  action  transferred  before  another  justice 
is  entitled  to,  in  his  costs,  the  fees  allowed  by  law  for  services  per- 
formed by  the  constable  and  the  justice  before  the  transfer,  together 
with  the  fees  allowed  by  law  for  the  proceedings  before  the  justice  to 
whom  the  cause  is  transferred.     Vol.  1,  p.  87. 

§  7.  Errors  of  the  justice,  how  corrected.  If  the  justice  errone- 
ously denies  the  defendant's  motion  for  the  continuance  of  the  action 
before  another  justice,  the  error  may  be  corrected  by  an  appeal  from 
any  judgment  which  he  may  render  in  favor  of  the  plaintiff.  See 
Hopkvns  V.  Gcihrey,  24  Wend.  264.     But  it  would  seem  that  the  de- 
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fendant  may,  by  acquiescence  in  the  erroneous  decision  of  the  justice, 
waive  the  error. 

In  one  case  the  defendant  presented  an  affidavit  of  the  materiality 
of  the  justice  as  a  witness,  but  the  justice  stated  that  "  he  could  give 
no  evidence  of  any  thing  except  what  appeared  on  his  minutes,"  and 
he  denied  the  motion  to  dismiss  the  action.  On  th§  trial  of  the  action 
the  defendant  participated,  and  he  accepted  the  plaintiff's  offer  to  allow 
the  minutes  of  the  justice  on  a  former  trial,  to  be  read  in  evidence 
from  the  justice's  memorandum  thereof.  He  entered  no  exception  to 
the  denial  of  the  motion,  but  rather  appeared  to  acquiesce  in  the  de- 
cision, and  he  himself  also  gave  in  evidence  the  minutes  of  the  former 
trial.  Brown  v.  Brown,  2  E.  D.  Smith,  154.  The  court  did  not 
decide  this  case  upon  this  point,  although  they  evidently  considered  the 
conduct  nearly  equivalent  to  a  waiver  of  the  error.  There  ought, 
however,  to  be  very  clear  evidence  of  a  waiver  of  such  an  objection. 
And  where  an  express  exception  has  been  taken  to  such  an  erroneous 
ruling  of  the  justice,  nothing  less  than  an  express  waiver  ought  to  de- 
prive the  defendant  of  his  remedy  on  an  appeal.  Wal/rod  v.  Bennett, 
6  Barb.  145;  Penfield  v.  Jacobs,  21  id.  335;  Avery  v.  Slack,  17 
Wend.  85,  87. 


CHAPTER  XIV. 

OFFER  OF  JUDGMENT. 

Section  1.  When  and  in  what  cases  the  offer  is  proper.  It  fre- 
quently happens  that  a  defendant  in  an  action  brought  in  justice's 
court  does  not  deny  the  plaintiff's  right  to  recover  judgment  for  some 
amount,  but  does  dispute  the  amount  of  the  plaintiS's  demand.  Be- 
fore any  suit  is  brought,  a  person  against  whom  a  claim  is  made  for  too 
large  a  sum,  may  generally  make  a  tender  of  the  sum  actually  due, 
and  by  afterward  keeping  the  tender  good,  bringing  into  court  the 
sum  tendered,  and  pleading  the  tender,  may  avoid  the  payment  of  costs. 
If  an  action  is  commenced  before  the  tender  is  made,  the  defendant 
still  has  his  remedy.  Except  in  an  action  to  recover  a  chattel,  the  de- 
fendant may,  upon  the  return  of  the  summons,  and  before  answering, 
file  with  the  justice  a  written  offer  to  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  with  costs.  If  there  are  two  or  more 
defendants  and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  of  the  defendants  against  whom  a  separate  judgment  may 
be  taken.  If  the  plaintiff  files  a  written  acceptance  of  the  offer  be- 
fore taking  any  other  proceeding  in  the  action,  the  jiistice  must  render 
judgment  accordingly.  If  the  plaintiff  does  not  so  accept  the  offer, 
and  fails  to  obtain  a  more  favorable  judgment  upon  the  trial,  he  can- 
not recover  costs  from  the  time  of  the  offer,  but  must  pay  the  defend- 
ant's costs  from  that  time.     Vol.  1,  p.  9,  §  2892. 

The  defendant  is  thus  allowed  an  opportunity  of  preventing  a  pro- 
tracted or  an  expensive  litigation.  And,  when  a  defendant  is  satisfied 
that  there  is  a  particular  sum  due  to  the  plaintiff  on  demand  arising 
upon  contract,  or  that  such  plaintiff  is  entitled  to  recover  some  amount 
of  damages  in  an  action  for  a  tort,  it  will  always  be  prudent  to  offer 
judgment  for  such  sum  as  the  plaintiff  will  probably  recover.  If  such 
an  offer  is  properly  made  the  plaintiff  will  be  compelled  to  accept  it,  or 
take  the  risk  of  paying  all  subsequent  costs  of  the  action,  in  case  he 
does  not  recover  a  more  favorable  judgment. 

.  The  costs  in  actions  ia  justices'  courts  are  not  large  when  compared 
with  those  in  actions  in  the  Supreme  Court,  and  yet  the  amoimt  is 
sometimes  such  that  it  is  an  object  to  avoid  their  payment,  especially 
when  the  action  itself  is  a  mere  vexatious  proceeding  on  the  part  of 
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the  plaintifE.  In  actions  for  a  tort,  where  it  is  certain  that  the  plaintiff 
is  entitled  to  recover  at  least  nominal  damages,  it  will  always  be  advis- 
able to  make  an  offer  of  judgment.  And  the  offer  made  ought  to  be 
such  as  is  quite  certain  to  be  equal  to  any  amount  that  a  fair  jury  or  an 
intelligent  and  candid  justice  would  be  likely  to  give  from  the  evidence 
in  the  particular  case.  By  pursuing  this  course,  a  jury  or  the  justice 
cannot  fail  to  see  that  the  continuance  of  the  litigation  is  not  the  fault 
or  the  wish  of  the  defendant,  and  if  the  offer  has  been  a  reasonable  and 
just  one,  there  is  little  difficulty  in  the  way  of  a  just  verdict.  In  mak- 
ing such  an  offer,  it  will  always  be  advisable  to  make  some  little  sacri- 
fice, by  way  of  offering  rather  more  instead  of  a  little  less  than  could  be 
fairly  claimed  by  the  plaintiff,  and  this  is  especially  the  case  when  it  is 
certain  or  when  it  is  quite  probable  that  the  offer  will  not  be  accepted  by 
the  plaintiff.  In  such  a  case,  the  offer  will  be  fair  toward  the  plaintiff,  and 
if  he  rejects  it,  that  will  be  his  own  fault  or  his  own  f  oUy.  While  it  will  be 
an  act  of  prudence  on  the  part  of  the  defendant,  in  any  event,  and  especi- 
ally so,  if  the  justice  or  the  jury  should  find  a  verdict  for  less  than  the 
amount  offered,  since  in  that  case  it  would  not  only  deprive  the  plaintiff 
of  costs  from  the  time  of  the  offer,  but  would  also  subject  him  to  all 
the  costs  of  the  action  from  that  time.  The  offer  wiH  be  proper  in  any 
action  which  can  be  tried  in  a  justice's  court,  except  the  action  of 
replevin. 

The  right  of  one  of  two  or  more  defendants  to  make  an  offer  of  judg- 
ment depends  upon  the  question  whether  the  action  can  be  severed  and 
a  separate  judgment  taken  against  such  defenant.  An  action  can  be 
severed  whenever  a  separate  judgment  is  proper.  See  Code  of  Civil 
Pro.,  §  1205.  A  separate  judgment  can  be  taken  in  an  action  of  tort 
against  two  or  more  defendants  whenever  the  plaintiff  establishes  a  cause  • 
of  action  against  one  defendant,  but  not  against  all.  It  can  be  taken  in  an 
action  on  contract  againsjt  two  or  niore  defendants,  and  where  a  plaintiff 
establishes  a  cause  of  action  against  one  defendant  but  not  against  all,  and 
the  other  defendants  are  not  joint  contractors  or  jointly  liable  with  the 
one  against  whom  the  cause  of  action  is  established.  People  v.  Grain 
8  How.  151.  It  cannot  be  taken  where  the  action  is  brought  upon  a 
joint,  and  not  upon  a  joint  and  several  HabUity.  Perry  v.  Chester,  53 
N.  Y.  240.  Therefore  one  of  several  defendants  may  make  an  offer  of 
judgment  in  all  actions  of  tort,  except  replevin,  and  in  all  actions  upon 
contract  where  the  defendants  are  charged  upon  a  joint  and  several 
liability. 

The  offer  must  be  in  writing ;  must  be  made  upon  the  return  of  the 
summons  and  before  answering ;  must  be  for  a  specified  amount,  with 
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costs ;  and  must  be  filed  with  the  justice.  An  offer  of  judgment  not 
so  made  is  a  nullity.  The  ofEer  cannot  properly  be  made  until  the  com- 
plaint is  put  in  or  filed  ;  for  until  that  is  done  the  defendant  cannot  be 
certain  what  cause  of  action  will  be  alleged  against  him,  and,  therefore, 
he  cannot  intelligently  make  an  ofEer  of  judgment.  But  as  soon  as  the 
complaint  is  made,  either  orally  or  ia  writing,  the  defendant  will  be  in 
a  condition  to  determine  whether  to  ofEer  judgment. 

Worm  of  offer  of  judgement. 
JUSTICE'S  COURT. 


John  Doe 

agst. 

Richard  Roe. 


-Before  Petee  W.  Plaittz,  Justice. 


SiE  —  Take  notice  that  the  defendant,  Richard  Roe,  hereby  offers 
to  allow  judgment  to  be  taken  against  him  by  the  plaintiff,  for  the  sum 
of  $25,  with  costs,  pursuant  to  section  2892  of  the  Code  of  Civil  Pro- 
cedure. 

Dated  Mofy  31,  1882.  RICHARD  ROE,  Defendant. 

To  John  Doe,  Plaintiff. 

§  2.  Acceptance  or  rejection  of  the  offer.  If  the  plaintiff  elects  to 
accept  the  offer  he  must  signify  his  acceptance  by  filing  a  written  ac- 
ceptance of  the  offer  with  the  justice  before  taking  any  other  proceed- 
ing in  the  action.  If  the  offer  is  rejected,  the  plaintiff  need  do  nothing 
more  than  to  declare  that  he  wiU  not  accept  it,  or  that  he  rejects  it. 
And  if  the  plaintiff  does  not  make  any  declaration  whatever,  but 
merely  remains  silent,  this  wiU  be  deemed  a  rejection  of  the  offer.  If 
the  acceptance  is  not  filed,  the  offer  cannot  be  given  in  evidence  upon 
the  trial ;  but  if  the  plaintiff  fails  to  obtain  a  more  favorable  judgment 
he  cannot  recover  costs  from  the  time  of  the  offer  and  must  pay  the 
defendant's  costs  from  that  time.     Yol.  1,  p.  9,  §  2892. 

foTTn  of  acceptance. 

JUSTICE'S  COURT. 


John  Doe 

agst. 

Richard  Roe. 


-Before  Petee  "W".  Plantz,  Justice. 


I  hereby  accept  the  offer  of  the  defendant  to  aUow  judgment  to  be 
taken  against  him  in  this  action  for  the  sum  of  $25,  with  costs. 

Dated  May  31,  1882.  JOHN  DOE,  Plaintiff. 

34 
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§  3.  Form  of  judgment  on  acceptance.  There  is  nothing  peculiar 
in  the  form  of  a  judgment  rendered  by  a  justice  upon  the  acceptance  of 
the  offer.  The  docket  of  the  justice  will  show  the  title  of  the  action 
as  in  ordinary  cases ;  the  issuing  of  the  summons ;  the  return  of 
service;  the  appearance  of  the  parties  upon  the  return  day ;  the  nature 
of  the  cause  of  action  set  forth  in  the  plaintiff's  complaint ;  the  filing 
of  the  offer  of  judgment  by  the  defendant  before  answering,  stating 
the  substance  of  the  offer ;  the  filing  of  an  acceptance  of  the  offer  by 
the  plaintiff ;  and  an  ordinary  judgment  in  favor  of  the  plaintiff  for 
the  sum  specified  in  the  offer,  with  costs. 


CHAPTER  XV. 

JOINDER  OF  CAUSES  OF  ACTION. 

Secjtion-  1.  General  statutory  proTisions.  The  question  who  are 
proper  parties  to  an  action  has  been  discussed.  But  there  is  also 
another  question  which  immediately  arises ;  because  one  person  may- 
have  a  right  of  action  against  another  for  several  different  causes.  The 
defendant  may  owe  the  plaintiff  on  contract,  and  he  may  also  be  hable 
for  some  wrongful  act  to  personal  or  real  property.  In  such  eases 
it  becomes  important  to  determine  what  causes  of  action  may  be  joined ; 
and  also  what  causes  of  action  must  be  joined  in  the  same  action. 

The  Code  has  abolished  all  forms  of  action ;  and,  as  the  law  now 
stands,  the  mere  form  of  the  action  will  afford  no  test  for  the  deter- 
mination of  the  question  whether  there  is  a  misjoinder  or  not.  The 
uncertainty  which  attended  the  determination  of  this  question  has  been 
greatly  lessened  by  a  provision  of  the  present  Code  specifying  what 
causes  of  action  may  be  united  in  the  same  complaint,  and  by  impli- 
cation at  least  prohibiting  the  joinder  of  causes  not  thus  specified.  The 
plaintiff  may  unite  in  the  same  complaint  two  or  more  causes  of  action, 
where  they  all  arise  out  of 

1.  The  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action ;  or 

2.  Contract,  express  or  implied ;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear  upon  the  face  of  the  complaint  that  all  the  causes 
of  action  so  united  belong  to  one  of  the  foregoing  subdivisions ;  that 
they  are  consistent  with  each  other ;  that  they  require  the  same  judg- 
ment, and,  except  as  otherwise  prescribed  by  law,  that  they  affect  all 
the  parties.     Vol.  1,  p.  26,  §  2936. 

§  2.  Joinder  of  causes  of  action  on  contract  and  in  tort.  It  is 
a  general  rule  that  a  cause  of  action  on  contract  cannot  be  joined  in  the 
same  complaint  with  a  cause  of  action  in  tort.  Hall  v.  Fisher,  20 
Barb.  441 ;  Butt  v.  Cameron,  53  id.  342 ;  Booth  v.  Farmers  and  Me- 
chanics' Nat.  Bank,  65  id.  457 ;  Ehle  v.  Holler,  6  Bosw.  661 ;  S.  C, 
10  Abb.  287 ;  Tompki/ns  v.  White,  8  How.  520.  Thus  it  has  been 
held  that  an  action  for  wrongfully  killing-  cattle  could  not  be  joined 
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with  a  cause  of  action  arising  upon  a  contract  to  carry  the  same  cattle 
to  a  distant  place,  and  an  omission  to  do  so  because  they  were  killed  by 
the  way ;  Colwell  v.  New  York  <&  Erie  R.  R.  Co.,  9  How.  311 ; 
that  a  claim  for  the  unlawful  conversion  of  goods  could  not  be  joined 
in  the  same  action  for  money  had  and  received ;  CoW  v.  Dows,  9 
Barb.  230  ;  that  a  cause  of  action  in  tort  could  not  be  united  with  one 
on  implied  contract ;  Hunter  v.  Powell,  15  How.  221 ;  Hall  v.  Fisher, 

20  Barb.  442 ;  Martin  v.  Mayor  of  Brooklyn,  1  Hill,  545  ;  that  a 
count  in  a  complaint  for  a  breach  of  warranty  in  the  sale  of  a  horse 
could  not  be  joined  with  a  count  for  fraud  and  deceit  in  wrongfully  con- 
cealing the  defects  of  the  same  horse.  Sweet  v.  Ingerson,  12  How. 
331.  And  that  a  complaint  against  a  bailee  of  a  horse  could  not  con- 
tain a  count  upon  an  implied  contract  to  return  him  to  the  bailor,  and 
also  a  count  for  the  wrongful  conversion  of  him  by  driving  him  to 
death.     Howe  v.  Cook,  21  Wend.  29. 

A  cause  of  action  arising  out  of  a  breach  of  contract  on  the  sale  of 
real  estate  cannot  be  united  in  the  same  complaint  with  a  cause  of 
action  arising  from  the  wrongful  conversion  of  personal  property ;  nor 
can  a  cause  of  action  for  such  conversion  be  united  with  a  claim  for  an 
accounting  between  principal  and  agent,  or  banker  and  his  customer, 
with  regard  to  dealings  in  money.  McDonald  v.  Kountze,  58  How. 
152. 

The  only  exception  to  the  general  rule  that  a  cause  of  action  on 
contract  cannot  be  joined  in  the  same  complaint  with  a  cause  of  action 
in  tort  is  to  be  found  in  the  first  subdivision  of  section  2937  of  the 
Code.  Yol.  l,p.  26.  Under  that  subdivision  it  is  clearly  proper  to 
unite  in  the  same  complaint  a  cause  of  action  upon  contract  and  a 
cause  of  action  in  tort,  if  both  causes  of  action  arose  out  of  the  same 
transaction,  or  transactions  connected  with  the  same  subject  of  action, 
are  consistent  with  each  other,  require  the  same  judgment,  and,  except 
as  otherwise  provided  by  law,  afiect  all  the  parties.  See  Adams  v. 
Bissell,  28  Barb.  382;  Robinson  v.  Flint,  16  How.  240.  But  to 
authorize  such  joinder  even  in  that  case,  it  must  appear  from  the  face 
of  the  complaint  by  a  proper  statement  of  facts  that  the  several  causes 
of  action  arose  out  of  the  same  transaction,  or  transactions  connected 
with  the  same  subject  of  action.  A  general  allegation  that  the  several 
causes  of  action  so  arose,  without  facts  showing  in  what  way  or  manner 
the  several  causes  of  action  arose  out  of  the  same  transaction,  is  insuffi- 
cient.    Flynn  v.  Bailey,  50  Barb.  T3.     See  Brown  v.  Buckvngham, 

21  How.  190 ;  S.  C,  11  Abb.  387. 

In  practice  it  is  not  always  easy  to  determine  whether  two  causes  of 
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action  arose  out  of  "the  same  transaction,  or  transactions  connected 
with  the  same  subject  of  action." 

This  language  is  very  general  and  very  indefinite,  and,  as  was  said 
by  Judge  Comstock,  is  "  well  chosen  for  the  purpose  intended,  because 
it  is  so  obscure  and  so  general  as  to  justify  the  interpretation  which 
shall  be  most  convenient  and  best  calculated  to  promote  the  ends  of 
justice."  See  New  Torh  amd  New  Haven  R.  R.  Co.  v.  Sohuyler,  17 
N.  Y.  592,  604.  In  speaking  of  a  similar  provision  of  the  old  Code,  in 
which  the  same  language  is  used.  Chief  Justice  Church  says :  "  I  have 
examined  the  various  authorities  upon  this  clause,  and  I  am  satisfied 
that  it  is  impracticable  to  lay  down  a  general  rule  which  will  serve  as 
an  accurate  guide  for  future  cases.  It  is  safer  for  the  courts  to  pass 
upon  the  question  as  each  case  is  presented.  To  invent  a  rule  for 
determining  what  the  "same  transaction"  means,  and  when  a  cause  of 
action  shall  be  deemed  to  "arise  out "  of  it,  and  what  the  " same  sub- 
ject of  action  "  means,  and  when  transactions  are  to  be  deemed  con- 
nected with  it,  has  taxed  the  ingenuity  of  many  learned  judges,  and  I 
do  not  deem  it  necessary  to  make  the  effort  to  find  a  solution  of  these 
questions."  See  Wiles  v.  Suydam,  64  N.  T.  1T3,  178.  What  the 
chief  justice  of  the  Court  of  Appeals  has  found  impracticable  to  do 
wiU  not  be  attempted  here.  In  several  cases  the  words  "  subject  of  the 
action "  are  said  to  mean  the  subject-matter  in  dispute,  or  the  facts 
constituting  the  cause  of  action.  Ohamboret  v.  Gagney,  41  How.  125  ; 
S.  C,  2  Sweeny,  384 ;  10  Abb.  (N.  S.)  31 ;  Coddington  v.  Dunham,  45 
How.  40 ;  S.  C,  3  Jones  &  Sp.  412 ;  LehmoA/r  v.  Griswold,  8  id. 
100.  This  definition  seems  to  have  been  invented  to  distinguish 
the  object  from  the  subject  of  the  action.  Thus  it  was  said  in  the 
case  first  cited  that  the  object  of  an  action  for  a  trespass  upon  the 
property  of  the  plaintifE  is  to  recover  damages,  but  the  subject  of  the 
action  is  the  trespass. 

An  action  of  trespass  in  breaking  into  a  house  and  opening  a  trunk 
cannot  be  joined  with  an  action  on  a  covenant  in  a  lease  for  quiet  en- 
joyment, although  the  act  which  renders  the  defendant  liable  in  both 
cases  is  the  same.     Keep  v.  Kaufman,  56  N.  Y.  332. 

A  cause  of  action  against  a  stockholder  of  a  manufacturing  corpora- 
tion, organized  under  the  act  of  1848,  sufiicient  to  charge  the  defendant 
with  a  debt  of  the  corporation  because  of  a  failure  to  make  and  record 
the  certificate  required  by  section  10  of  that  act,  cannot  be  joined  with 
a  cause  of  action  seeking  to  charge  him,  as  trustee,  with  the  debt, 
because  of  failure  to  file  an  annual  report  as  required  by  section  12 
of  that  act,  as  the  first  cause  of  action  is  upon  contract,  while  the  second 
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is  au  action  upon  a  statute  for  a  penalty  or  forfeiture,  and  the  two 
causes  of  action  do  not  arise  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action.  Wiles  v.  Suydam,  64  N. 
T.  173.  So  a  cause  of  action  against  the  trustee  of  an  insolvent  savings 
bank,  to  recover  damages  occasioned  by  unauthorized  and  illegal  in- 
vestments made  by  him,  cannot  be  joined  with  a  cause  of  action  upon  a 
bond  given  by  him  to  make  up  a  deficiency  in  the  assets  of  the  bank. 
French  v.  Salter,  17  Hun,  546. 

The  language  of  the  section  of  the  Code  in  respect  to  the  character  of 
the  cause  of  action  which  may  be  interposed  as  a  counter-claim  to  the 
cause  of  action  set  forth  in  the  plaintiff's  complaint  is  so  nearly  identical 
with  that  of  the  section  under  consideration,  that  the  decisions  under 
either  section  will  be  found  of  value  in  construing  the  language  of  the 
other.     See  vol.  2,  p.  175. 

It  does  not  follow  that  because  two  causes  of  action  originated  or 
happened  at  the  same  time,  each  cause  of  action  arose  out  of  the  same 
transaction.  The  question  is  not  .whether  both  causes  of  action  sprung 
into  existence  at  the  same  moment  of  time,  but  whether  each  cause  of 
action  arose  out  of  the  same  transaction,  the  same  thing  done.  Time 
has  very  little  to  do  in  solving  the  real  question.  For  example,  the 
maker  of  a  promissory  note  might,  at  the  instant  of  its  delivery  and  in- 
ception, falsely  call  the  payee  a  thief,  and  yet  the  payee  could  not  join 
a  cause  of  action  for  the  slander  with  the  cause  of  action  on  the  note 
upon  the  theory  that  both  causes  of  action  arose  out  of  the  same  trans- 
action. So,  a  defendant,  at  the  time  of  committing  an  assault  and  bat- 
tery upon  the  plaintiff,  may  use  false  and  slanderous  words,  and  thus 
furnish  the  defendant  with  two  independent  causes  of  action,  but  they 
will  not  arise  out  of  the  same  transaction.  Anderson  v.  Mill,  53  Barb. 
238.  And  it  has  been  held  that  a  complaint  charging  certain  of  the 
defendants  with  fraud  in  acquiring  a  claim  held  by  the  plaintiffs 
against  the  estate  of  an  insolvent,  and  demanding  a  rescission  of  the  con- 
tract, and  also  asking  for  an  accounting  by  certain  of  the  defendants  as 
assignees  of  the  estate  of  the  insolvent,  contained  two  causes  of  action 
which  could  not  properly  be  joined,  for  the  reason  that  the  causes  of 
action  did  not  arise  out  of  the  same  transaction,  nor  could  they  in  any 
proper  sense  be  said  to  arise  out  of  transactions  connected  with  the 
same  subject  of  action,  nor  did  they  belong  to  any  one  class  of  actions 
which  could  be  united  in  the  same  complaint.  VcmLiew  v.  Johnson, 
6  K  Y.  Sup.  Ct.  (T.  &  C.)  648 ;  S.  C,  4  Hun,  415. 

If  a  person  enters  into  a  contract  to.  print  a  book  from  stereotype 
plates  furnished  by  the  other  contracting  party,  he  assumes  a  double 
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obligation,  the  one  founded  upon  the  express  contract  to  print  the  book, 
the  other  upon  the  implied  contract  to  take  proper  care  of  the  plates 
and  return  them  to  the  owner.  If  the  printer  is  guilty  of  a  breach  of 
both  contracts,  and  not  only  fails  to  print  the  book,  but  also  negligently 
suffers  the  plates  to  be  destroyed,  these  separate  causes  of  action  against 
him  may  be  properly  joined  as  arising  out  of  one  transaction.  Badger 
V.  Benedict,  1  Hilt.  414:. 

A  cause  of  action  for  deceit  may  be  joined  with  one  for  money  had 
and  received  when  both  causes  of  action  arise  out  of  the  same  transac- 
tion.     Woodbury  v.  Beloss,  65  Barb.  501. 

Where  a  cause  of  action  arising  upon  contract  is  joined  in  the  same 
complaint  with  a  cause  of  action  for  a  tort,  for  which  the  defendant 
might  otherwise  be  arrested,  the  plaintiff,  by  such  joinder,  waives  his 
right  to  arrest,  see  ante,  146  ;  and  also  his  right  to  an  execution  against 
the  person  of  the  defendant.  Vol.  1,  p.  26,  §  2937.  This  is  the  only 
effect  of  the  joinder,  where  such  joinder  is  authorized  by  the  Code. 

§  3.  Joinder  of  causes  of  action  upon  contract.  A  plaintiff  may 
unite  in  the  same  complaint  two  or  more  causes  of  action  where  they 
all  arise  out  of  contract,  express  or  implied,  provided  that  they  are  con- 
sistent with  each  other,  that  they  require  the  same  judgment,  and,  ex- 
cept as  otherwise  prescribed  by  law,  that  they  affect  all  the  parties. 
Yol.  1,  p.  26,  §  2937.  And  this  is  the  rule,  although  some  of  the 
causes  of  action  arise  upon  sealed  agreements,  and  some  of  them  upon 
unsealed  ones,  and  whether  the  liability  is  founded  upon  express  or 
upon  implied  promises.  A  cause  of  action  for  goods  sold,  services 
rendered,  etc.,  may  be  joined  with  a  right  of  action  upon  a  bond  or 
other  sealed  instrument. 

Several  promissory  notes  may  be  sued  on  in  the  same  complaint. 
Dorman  v.  Kellam,  14  How.  184.  And  an  action  upon  a  justice's 
judgment  in  those  cases  in  which  it  may  be  sued  may  be  joined  with 
causes  of  action  upon  accounts,  promissory  notes,  bills  of  exchange,  or 
other  demands  of  that  natm-e,  or  with  sealed  contracts.  IJnder  the  old 
forms  of  actions  and  pleadings,  an  action  would  not  lie  to  recover  upon 
an  account,  or  a  promissory  note,  if  it  was  joined  with  a  right  of  action 
upon  a  bond,  or  a  judgment,  because  one  of  them  ought  to  be  sued  in 
assumpsit,  and  the  other  in  debt  or  covenant.  But  those  forms  having 
been  abolished  there  can  be  no  objection  to  their  joinder  in  the  same 
action,  because  the  same  kind  of  answer,  judgment  and  execution  would 
be  appropriate  in  each  case. 

A  cause  of  action  against  the  maker  of  a  promissory  note,  and  a 
cause  of  action  against  the  guarantor  of  the  same  instrument  upon  a 
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contract  distinct  from  the  instrument  signed  by  the  maker,  though  in- 
dorsed thereon,  cannot  be  joined  in  the  same  complaint.  Harris  v. 
Eldridge,  5  Abb.  N.  C.  278  ;  Barton  v.  Speis,  5  Hun,  60.  But  in  an 
action  against  a  constable  and  his  sureties  on  his  official  bond  the  plaint- 
iff may  unite  in  the  same  complaint,  a  count  that  the  constable  levied 
upon  sufficient  property  of  the  defendant's  to  satisfy  the  plaintiff's 
execution ;  a  count  alleging  a  failure  to  return  the  execution  according 
to  its  requirement ;  and  a  count  that  the  con.stable  keeps  and  detains 
the  money  received  on  the  execution.     Moore  v.  Smith,  10  How.  361. 

§  4.  Joinder  of  causes  of  action  for  tort.  The  Code  authorizes 
the  plaintiff  to  join  in  the  same  complaint  two  or  more  causes  of  ac- 
tion where  they  all  arise  out  of  personal  injuries,  and  injuries  to  prop- 
erty, or  either,  provided  it  appears  upon  the  face  of  the  complaint  that 
all  the  causes  of  action  so  united  arise  out  of  personal  injuries,  or  in- 
juries to  property,  or  either,  that  they  are  consistent  with  each  other, 
that  they  require  the  same  judgment,  and  except  as  otherwise  pre- 
scribed by  law,  that  they  affect  all  the  parties.  Yol.  1,  p.  26,  §  2937. 
The  causes  of  action  embraced  in  the  terms  "personal  injuries"  and 
"  injuries  to  property "  include  every  demand  for  a  tort  of  which  a 
justice  of  the  peace  has  jmisdictiori.     See  vol.  1,  p.  169. 

The  plaintiff  may  join  in  the  same  complaint  as  many  causes  of  ac- 
tion as  he  may  have  against  the  defendant,  for  trespasses  committed  by 
him,  whether  the  trespass  was  to  real  or  to  personal  property,  or  to  both 
of  them.  This  rule  will  include  actions  for  the  conversion  of  personal 
property.  Several  penalties  may  be  joined  in  the  same  action,  when 
they  all  exist  in  favor  of  the  same  plaintiff,  and  against  the  same  de- 
fendant. 

§  5.  Causes  joined  must  be  consistent  and  require  the  same  judg- 
ment. The  Code  requires  that  aU  causes  of  action  joined  in  the  same 
complaint  shall  be  consistent  with  each  other  and  require  the  same 
judgment.  Yol.  1,  p.  26,  §  2937.  For  example,  the  plaintiff  cannot 
join  in  the  sqme  complaint  a  cause  of  action  for  the  recovery  of  land 
by  virtue  of  ownership  in  fee-simple,  and  a  cause  of  action  for  dam- 
ages arising  from  an  obstruction  of  a  qualified  right  to  its  enjoyment. 
Smith  V.  Hallooh,  8  How.  73.  So  a  plaintiff  cannot  have  a  recovery 
for  the  violation  of  an  ordinance,  and  at  the  same  time  have  such  vio- 
lation restrained.  Lamiport  v.  AJbhott,  12  How.  340.  So  a  plaintiff  can- 
not join  a  cause  of  action  for  a  warranty  of  a  horse,  and  a  cause  of 
action  for  fraud  and  deceit  in  concealing  the  defects  of  the  same  horse, 
as  these  causes  of  action  are  inconsistent  with  each  other.  Sweet  v.  In- 
gerson,  12  How.  331;  Springstead  v.  Lawson,  23  id.  302;  S.  C,  14 
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Abb.  328.  The  two  causes  of  action  demand  a  totally  different  line  of 
proof,  a  different  judgment,  and  different  process  for  enforcing  a  final 
recovery.  lb.     See  Quintard  v.  Newton,  5  Hob.  72. 

An  executor  or  administrator  is  now  required  by  the  Code  to  bring 
every  action  in  his  representative  capacity  where  the  cause  of  action 
belongs  to  him  in  that  capacity.  He  cannot  include  in  the  same  action 
a  claim  in  his  individual  right  and  a  claim  as  administrator  of  another. 
iMoas  V.  New  TorJc  Central  B.  B.  Co.,  21  Barb.  24:6.  But  see 
Armstrong  v.  Hall,  17  How.  76. 

§  6.  Each  cause  of  action  must  affect  all  the  parties.  Except  as 
otherwise  prescribed  by  law,  each  cause  of  action  set  forth  in  the 
plaintiff's  complaint  must  affect  all  the  parties  to  the  action.  Yol.  1, 
p.  26,  §  2937.  Separate  causes  of  action  against  several  estates  cannot 
be  ioinedj  even  though  some  of  the  defendants  represent  all  the  estates. 
Yiall  V.  Mott,  37  Barb.  208.  If  the  plaintiff  has  a  good  cause  of  action 
in  tort  against  two  persons,  he  cannot  join  with  it  a  similar  cause  of 
action  against  one.  Rodgers  v.  Rodgers,  11  Barb.  595.  A  cause  of 
action  upon  a  judgment  against  the  defendant  only  cannot  be  joined 
with  a  cause  of  action  against  such  defendant  and  another.  Causes  of 
action  upon  several  judgments  cannot  be  united  in  one  action  unless 
all  the  debtors  in  the  judgments  are  the  same,  and  are  made  defendants. 
Barnes  v.  Smith,  1  Eob.  699  ;  S.  C,  16  Abb.  420. 

A  constable  and  his  sureties  may  be  joined  in  the  same  action,  when 
it  is  founded  upon  the  neglect  of  the  constable  to  return  a  justice's 
execution  within  the  time  required  by  law,  or  for  keeping  moneys  col- 
lected, etc.  Moore  v.  Smith,  10  How.  361 ;  Sloan  v.  Case,  10  Wend. 
370.  But  where  one  count  in  the  complaint  states  a  cause  of  action 
ao-ainst  a  part  of  the  defendants,  and  another  count  states  a  cause  of 
action  against  them  all,  it  is  a  misjoinder  of  causes  of  action.  Wells 
V.  JeweU,  11  How.  242. 

Where  one  of  the  causes  of  action  against  the  defendant  is  against 
him  individually,  and  another  as  trustee,  etc.,  they  cannot  be  joined. 
Alger  v.  ScoviUe,  6  How.  131  ;  S.  C,  1  Code  Eep.  (N.  S.)  303.  So, 
where  the  complaint  demands  judgment  against  one  defendant  individu- 
ally, and  against  the  other  as  a  trustee,  etc.,  they  cannot  be  joined.  lb. 

Several  causes  of  action  can  be  properly  united  in  the  complaint,  in 
those  cases  only  in  which  each  cause  of  action  affects  all  of  the  defend- 
ants. It  is  not  enough  that  some  of  the  defendants  are  affected  by  all 
of  them.  Lexington,  etc.,  R.  B.  v.  Ooodmaji,  15  How.  85.  It  is  not 
necessary  however,  that  the  several  causes  of  action  should  affect  each 
of  the  defendants  equally,  it  is  sufficient  that  each  cause  of  action  affects 
35 
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each  defendant  in  some  degree.  Yermeule  v.  Beck,  15  How.  333  ; 
Beal  V.  Finch,  11  IST.  T.  128  ;  O'Shea  v.  Kirher,  8  Abb.  70  ;  S.  C, 
4  Bosw.  120. 

§  7.  Remedy  for  misjoinder.  The  Code  does  not  specify  the 
remedy  of  the  defendant  in  case  of  a  misjoinder  of  causes  of  action  in 
the  plaintifE's  complaint.  In  the  Supreme  Court  the  remedy  is  by 
demurrer.  But  the  only  demurrer  to  a  complaint  allowed  in  justices' 
courts  by  the  present  law  is  where  the  complaint  is  not  sufficiently  ex- 
plicit to  be  understood,  or  where  it  does  not  state  facts  euffieient  to 
constitute  a  cause  of  action.  V^ol.  1,  p.  26,  §  2939.  See  Lapham  v.  Sice, 
63  Barb.  485.  A  demurrer  upon  the  last  ground  will  be  undoubtedly 
the  proper  remedy,  where  the  complaint  sets  forth  a  cause  of  action 
against  all  the  defendants,  and  also  a  cause  of  action  against  some  but 
not  all  the  defendants.  In  such  case,  a  defendant  not  affected  by  a 
cause  of  action  separately  stated  in  the  complaint  may  demur  to  that 
cause  of  action  upon  the  ground  that,  as  to  him,  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  plaintiff  must  then 
amend  his  complaint  or  the  justice  must  disregard  the  part  demm-red 
to.  But  the  demurrer  to  a  cause  of  action  set  forth  in  the  plaintiff's 
complaint  is  authorized  only  where  the  cause  of  action  is  separately 
stated.  Yol.  1,  p.  26,  §  2935.  And  the  remedy  by  demurrer  is  avail- 
able only  to  the  defendant  against  whom  the  cause  of  action  so 
separately  stated  does  not  show  a  cause  of  action.  If  the  plaintiff  has 
blended  two  distinct  causes  of  action  in  a  single  count,  one  of  which 
affects  all  the  defendants  and  the  other  affects  only  a  part  of  them,  a 
demurrer  is  not  the  proper  remedy,  for  the  reason  that  in  such  case  it 
is  an  unauthorized  pleading.  In  that  case,  as  in  all  other  cases  of  mis- 
joinder of  causes  of  action,  the  defendant  must  point  out  to  the  justice 
the  existence  of  two  distinct  causes  of  action  in  the  complaint,  and  the 
fact  that  they  cannot  properly  be  joined,  and  move  that  the  plaintiff 
be  compelled  to  elect  fo  which  cause  of  action  he  will  be  confined. 
This  motion  should  be  made  upon  joining  issue,  or  at  least  before  pro- 
ceeding to  trial.     Burdick  v.  McAmUy,  9  How.  117. 

If  the  defendant  omits  to  raise  an  objection  to  the  misjoinder  by 
motion  or  demurrer  the  objection  will  be  waived.  And  if  the  plaintiff 
proves  a  cause  of  action  under  either  of  the  counts  in  his  complaint, 
he  will  be  entitled  to  recover,  and  the  judgment  will  not  be  reversed 
for  such  misjoinder  or  causes  of  action.  Willard  v.  Bridge,  4  Barb. 
361  ;  Dunham  v.  Simmons,  3  Hill,  609  ;  Whiting  v.  Crim,  1  id. 
61 ;  Lovett  v.  Fell,  22  Wend.  369. 
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§  8.  Splitting  single  causes  of  action^  or  entire  demands.  The 

reverse  of  joining  distinct  causes  of  action  is  the  splitting  of  a  single 
indivisible  cause  of  action  into  two  or  more  demands.  The  law  does 
not  encourage,  ,nor  does  it  tolerate  a  plaintiff  in  making  the  defendant 
any  unnecessary  expense  and  trouble  by  splitting  a  cause  of  action,  and 
bringing  separate  suits  on  each  part  of  it.  And,  therefore,  when  a 
plaintiff  has  a  single  cause  of  action  arising  upon  contract,  although 
there  may  be  many  items  of  it,  he  must  join  them  all  in  the  same 
action  ;  and,  if  he  sues  and  recovers  for  a  portion  of  the  items,  he  will 
be  precluded  from  bringing  an  action  and  recovering  for  the  residue. 
Bcmoroft  v.  Winspear,  44  Barb.  209  ;  Nathans  v,  Hope,  11  JST.  Y. 
420;  JBendernagle  v.  Ooclcs,  19  "Wend.  207;  CogginsY.  Bulwinkle,  1  E. 
D.  Smith,  434 ;  Guernsey  v.  Carver,  8  Wend.  492 ;  Smith  v.  Jones, 
15  Johns.  229 ;  Phillips  v.  BericTc,  16  id.  136.  But  the  cause  of 
action  must  arise  out  of  a  single  contract  or  transaction,  for,  where  two 
bills  of  goods  were  sold  to  the  defendant,  at  different  times,  and  a 
credit  of  six  months  was  given  on  one  bill,  and  none  as  to  the  other,  it 
was  held  that  the  causes  of  action  were  separate  and  distinct,  and  that 
a  recovery  upon  the  bill  first  sold  was  no  bar  to  an  action  upon  the 
second.     Staples  v.  Goodrich,  21  Barb.  317. 

Where  there  are  several  items  of  account  for  goods  sold  or  work 
performed  at  different  times,  there  must  be  either  an  express  contract, 
or  the  circumstances  must  be  such  as  to  raise  an  implied  contract  em- 
bracing all  the  items,  to  make  them  a  single  or  entire  demand.  Secor 
V.  Sturgis,  16  N.  T.  548,  554,  555,  558.  This  last  case  was  decided 
by  the  Court  of  Appeals,  and  it  is  an  elaborate  exposition  of  the  correct 
rule. 

The  same  rule  applies  to  actions  for  torts.  Where  a  claim  arises 
upon  a  contract  or  from  a  tort,  the  entire  claim  must  be  proseciited 
in  a  single  suit,  and  several  suits  cannot  be  brought  for  separate  parts 
of  such  claim.  Nathans  v.  Hope,  11 1^.  Y.  420.  And  whenever  a 
right  of  action  exists  for  taking  or  injuring  several  articles  of  personal 
property,  if  they  were  all  taken  at  the  same  time,  or  by  a  single 
wrongful  act,  the  articles  must  all  be  sued  for  in  a  single  action ;  and 
if  an  action  is  brought  to  recover  for  taking  a  portion  of  such  articles, 
and  the  plaintiff  recovers  judgment,  he  will  be  barred  from  maintain- 
ing another  action  for  the  residue  of  them.  Fa/rrington  v.  Payne,  15 
Johns.  432. 

But  where  a  plaintiff  sued  for  the  recovery  of  the  value  of  several 
articles,  and  it  appeared  on  the  trial  that  but  a  portion  of  the  articles 
had  been  converted  at  the  time  when  the  suit  was  commenced,  it  was 
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lield  that  the  plaintiff  might  strike  out  of  his  complaint  the  cause  of 
action  for  the  articles  which  were  not  converted,  and  that  this  was  not 
splitting  up  a  single  cause  of  action,  so  as  to  bar  a  right  to  the  residue 
of  the  property.     Doty  v.  Brown,  4  N.  Y.  71. 

So  where  a  plaintiEE  has  a  right  of  action  against  two  on  a  joint 
demand  as  partners,  if  he  sues  one  and  recovers  a  judgment  against 
him,  that  will  be  a  bar  to  an  action  against  the  other  joint  debtors. 
Olmstead  v.  Webster,  8  N.  T.  413  ;  Eobertson  v.  Smith,  18  Johns.  459  ; 
Benson  v.  Paine,  9  Abb.  28. 

If  one  or  more  of  the  debtors  cannot  be  served  with  process 
because  of  absence  beyond  the  jurisdiction  of  the  court  the  plaintiff 
may  insert  the  names  of  all  the  debtors  as  defendants,  and  then 
proceed  against  all  of  them,  even  although  but  a  portion  of  them  were 
served  with  process. 

Where  a  constable  has  brought  an  action  against  the  obligors  in  a 
bond  conditioned  to  keep  him  harmless  and  indemnified  of,  from  and 
against  all  damages,  costs,  charges,  trouble  and  expense  that  he  may  be 
put  to,  sustain  or  suffer  by  reason  of  a  levy  upon  and  sale  of  property 
on  execution,  he  may  recover  in  the  suit  not  only  the  amount  he 
has  actually  expended  in  the  defense  of  an  action  brought  against 
him  by  one  claiming  to  be  the  owner  of  the  property  levied  upon, 
but  also  the  costs  and  counsel  fees  of  his  attorney  and  counsel  in 
defending  such  suit,  although  they  have  not  been  actually  paid. 
And  if  in  such  action  he  does  not  recover  such  costs  and  counsel 
fees,  he  cannot  afterward  maintain  another  action  upon  the  bond  to 
recover  them.     Bancroft  v.  Winspear,  44  Barb.  209. 

The  rule  that  an  entire  indivisible  demand  cannot  be  split  up  into 
several  claims,  so  as  to  make  it  the  subject  of  two  or  more  separate 
actions,  does  not  interfere  with  the  prosecution  of  separate  suits  for 
distinct  causes  of  action  which  are  not  connected  with  each  other  and  do 
not  constitute  an  entire  claim.  Hence  it  follows  that  there  is  no  rule  of 
law  or  principle  which  prevents  the  prosecution  of  several  promissory 
notes  in  separate  and  distinct  actions,  although  they  were  given  upon  the 
settlement  of  one  and  the  same  demand.  Nathans  v.  Hojpe,  77  N".  T. 
420.  The  same  rule  applies  to  separate  trespasses,  and  a  separate  suit 
may  be  brought  for  each  one  of  them.  lb. 

When  several  claims,  payable  at  different  times,  arise  out  of  the  same 
contract  or  transaction,  separate  actions  may  be  brought  as  each  liability 
inures.  Still,  if  no  action  is  brought  until  more  than  one  is  due,  all 
that  are  due  must  be  included  in  one  action ;  and  if  an  action  is 
brought  when  more  than  one  is  due,  a  recovery  in  the  one  first  brought 
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will  be  an  effectual  bar  to  a  second  action  brought  to  recover  the  other 
claims  that  were  due  when  the  first  was  brought.  Reformed  Protest- 
ant Dutch  Church  of  Westfield  v.  Brown,  54  Barb.  191.  So  if  two 
demands  accrue  for  distinct  failures  to  perform  the  same  covenant  in  an 
instrument  under  seal,  and  after  both  demands  have  become  due,  an  ac- 
tion is  brought  to  recover  one  demand,  and  afterward,  and  during  the 
pendency  of  the  first  action,  another  action  is  brought  to  recover  the 
other  demand,  a  judgment  in  the  second  suit  and  its  payment,  although 
occurring  during  the  pendency  of  the  first,  may  be  pleaded  by  way  of 
supplemental  answer,  and  constitute  a  defense  to  the  action  first 
brought.  Jex  v.  Jacob,  19  Hun,  105.  In  the  case  last  cited,  an  action 
was  brought  to  recover  $6,615  for  two  quarters'  rent  due  the  plaintiff 
from  the  defendants  under  a  covenant  in  a  lease.  At  the  time  this  ac- 
tion was  commenced  there  was  also  due  under  the  same  covenant  a  bal- 
ance of  $150  on  a  prior '  quarter.  A  second  action  was  brought  to 
recover  this  sum,  and  judgment  was  recovered  therein,  and  paid  before 
the  termination  of  the  first  action.  The  recovery  and  payment  of  this 
judgment  was  pleaded  in  the  first  action  by  a  supplemental  answer,  and 
on  demurrer  to  this  answer  it  was.  held  to  be  a  good  defense. 

The  effect  of  a  recovery  for  a  part  of  an  entire  demand  has  been 
treated  in  another  volume.     See  vol.  2,  p.  745. 

§  9.  Election  as  to  kind  of  action.  Under  the  old  practice,  where 
there  were  several  different  forms  of  action,  it  was  frequently  a  mat- 
ter of  some  consequence  what  form  of  action  was  adopted.  But  since 
the  Code,  there  are  but  few  cases  in  which  any  election  can  be  made, 
because  forms  of  action  are  abolished.  Before  the  Code,  if  property 
was  unlawfully  taken  or  wrongfully  converted,  the  owner  might  waive 
the  tort  and  sue  in  assumpsit  for  the  value.  Putnam  v.  Wise,  1  Hill, 
235,  240,  note  a  ;  Cummings  v.  Vorce,  3  id.  282  ;  Berly  v.  Taylor, 
5  id.  57Y,  584,  note  a  ;  Osiorn  v.  Bell,  5  Denio,  370 ;  Mcknight  v. 
Dunlqp,  4  Barb.  36.  And  it  has  been  held  that  the  rules  are  the  same 
since  the  Code.  Hinds  v.  Tweddle,  7  How.  278,  281 ;  Doughty  v. 
Crozier,  9  Abb.  411.  But  if  the  plaintiff  has  an  election  to  waive  the 
tort,  and  sue  for  the  value  of  the  goods  as  though  they  were  sold  on 
contract,  it  is  important  to  remember  that  by  adopting  that  method, 
the  defendant  may  introduce  a  set-off,  which  he  could  not  do  if  sued 
in  tort.  And  again,  the  plaintiff  will  also  waive  the  right  to  arrest  the 
defendant  or  to  imprison  him  on  the  execution,  if  he  elects  to  waive 
the  tort.  But,  unless  the  defendant  has  actually  sold  the  goods,  the 
tort  cannot  be  waived  so  as  to  sue  for  the  goods  sold,  or  for  money  had. 
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and  received.     MoKnight   v.  Dunlop,   4    Barb.    36,    42 ;  Pui/nam  v. 
Wise,  1  Hill,  240,  note  a. 

But  there  is  one  kind  of  remedy  wMch.  may  frequently  be  desirable. 
If  an  individual  sell  goods  to  an  irresponsible  person,  who  obtains  the 
possession  by  a  fraudulent  statement,  or  if  he  by  any  means  obtains 
possession  of  them  fraudulently,  it  will  be  important  to  obtain  the 
goods  themselves.  So,  in  other  cases  in  which  one  person  has  personal 
property  of  another,  and  he  refuses  to  deliver  it  to  the  owner,  an  action 
of  replevin  is  then  preferable,  as  the  identical  property  will  then  be 
recovered. 


I    I 


CHAPTER  XVI. 

GENEKAL  EULES   OF  PLEADING. 

Section  1.  Greneral  principles.  AH  forms  of  actions,  and  siW.  forms 
of  pleadings  have  been  abrogated  by  the  Code.  The  abolition  of  these 
forms  was  a  necessity,  when  the  principles  of  the  Code  became  rules  of 
law.  The  plain  intention  and  spirit  of  the  Code  is,  that  every  party, 
whether  plaintiff  or  defendant,  shall  state  fully  and  truly  all  the  facts 
which  constitute  the  cause  of  action,  or  the  ground  of  defense.  The 
old  system  permitted  the  litigation  of  causes  under  general  pleadings,  of 
which  there  were  numerous  forms,  which  were  adapted  to  correspond- 
ing forms  of  action. 

But  the  Code  has  introduced  a  system  of  special  pleading  which  re- 
quires a  statement  of  the  particular  facts  of  each  case. 

It  must  not  be  understood,  however,  that  the  abrogation  of  the/brms 
of  actions,  or  of  pleadings,  has  also  abrogated  \hQ  principles  of  actions, 
or  of  pleadings. 

If  the  facts,  in  a  given  case,  would  not  constitute  a  cause  of  action 
before  the  Code,  they  will  not  constitute  a  cause  of  action  now.  Orop- 
sey  V.  Sweeney,  27  Barb.  310. 

'  The  changes  which  the  Code  has  made  relate  exclusively  to  the  mcm- 
ner  of  stating  the  facts  which  constitute  the  cause  of  action,  or  the 
ground  of  defense,  and  to  the  proper  parties  to  an  action.  It  has  no 
reference  whatever  to  the  rules  of  law  by  which  it  is  determined, 
whether  a  particular  state  of  facts  is  sufficient  to  constitute  a  cause  of 
action  or  a  ground  of  defense. 

The  law,  in  that  respect,  remains  unchanged  by  the  Code,  unless  it 
relates  to  the  statute  of  limitations,  or  the  assignment  of  demands,  etc. 

The  i\v[i&2im.eTita[ principles  of  pleading  have  not  been  abrogated  ; 
and  the  rules  which  were  observed  under  the  old  law  are  mainly  the 
same  as  those  now  in  use  ;  or,  in  other  words,  it  was  the  intention  of 
the  legislature  to  preserve  all  of  the  old  rules  that  were  applicable  to 
the  new  system.     Knowles  v.  Oee,  8  Barb.  300. 

At  the  time  of  the  enactment  of  the  old  Code,  the  rules  of  pleadings 
provided  by  it  were  the  same  in  all  courts.  But  since  that  time  the  law 
has  been  changed  in  that  respect ;  and  now  two  distinct  systems  of 
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pleading  have  been  devised,  one  for  courts  of  record,  and  one  for 
courts  not  of  record.  In  many  respects  these  systems  are  the  same,  or 
changed  only  so  far  as  became  necessary  to  adapt  the  somewhat  com- 
plicated rules  of  practice  of  courts  of  general  jurisdiction  to  the  simpler 
practice  of  courts  of  limited  jurisdiction.  In  some  particulars  the  pro- 
visions of  the  statute  as  to  pleadings  in  courts  of  record  are  made  by 
the  statute  applicable  to  similar  pleadings  in  a  justice's  court. 

But  it  does  not  follow,  as  of  course,  that  these  principles  do  not  ap- 
ply to  a  justice's  court,  merely  because  the  Code  does  not  so  apply  them. 
The  principles  which  the  Code  has  adopted  are,  many  of  them,  nothing 
more  than  the  common-law  rules  of  pleading,  and  they  were  always  as 
applicable  to  a  justice's  court  as  to  a  court  of  record.  And  those  com- 
mon-law principles  which  have  not  been  abrogated  are  as  applicable 
now  to  a  justice's  court  as  they  ever  were,  unless  in  those  cases  in  which 
the  Code  expressly  changes  the  rule.  But  there  is  more  than  this  to  be 
observed. 

The  statute  which  confers  jurisdiction  upon  justices'  courts  expressly 
provides  that  these  courts  shall  be  vested  with  all  the  necessary  powers 
which  are  possessed  by  courts  of  record  in  this  State.  Yol.  1,  p.  3,  §  2868. 
This  section  is  clearly  broad  enough,  both  in  language  and  spirit,  to  con- 
fer authority  upon  justices'  courts  to  control  all  matters  of  pleadings, 
which  are  proper  to  be  observed  in  these  courts. 

Form  of  pleadings.  Pleadings  are  not  required  to  be  in  any  par- 
ticular form,  but  must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended.  Yol.  1,  p.  27,  §  2940.  They  may  be 
oral,  or  in  writing,  except  in  certain  specified  cases  in  which  the  law  re- 
quires them  to  be  in  writing,  as  when  the  defendant  pleads  title  to  lands, 
lb. ;  vol.  1,  p.  29,  §  2951.  Or,  where  a  verified  complaint  has  been 
served  with  the  summons.  Id.,  p.  177. 

If  the  pleadings  are  oral,  the  justice  is  required  to  enter  the  substance 
of  them  in  his  docket.  Id.,  p.  27,  §  2940.  The  term  "  substance  "  must 
be  understood  to  embrace  aU  the  material  allegations  which  the  party 
makes,  and  which  are  essential  to  constitute  a  cause  of  action  or  defense- 

The  justice  is  not  bound  to  enter  in  his  docket  any  allegations  but 
those  which  are  made  by  the  parties.  And  if  the  complaint  or  answer 
is  defective,  because  it  does  not  state  sufficient  facts,  the  opposite  party 
may  demur  to  the  pleading.  The  defendant  may  demur  to  the  com- 
plaint before  he  puts  in  his  answer.  And  the  plaintiff  may  demur  to 
the  answer  after  it  is  put  in. 

The  practical  effect  of  the  rules  prescribed  by  the  Code  is  to  cause 
the  pleadings  to  be  in  writing,  because  if  the  party  does  not  furnish 


GENEEAL  EULES  OF  PLEADING.  281 

Must  be  pleadings  and  issue. —  Facts  are  to  be  stated. 

written  pleadings,  the  justice  must  reduce  the  material  allegations  to 
writing,  and  enter  them  in  his  docket.  When  the  parties  furnish  writ- 
ten pleadings,  the  justice  is  required  to  file  them  and  make  an  entry  in 
his  docket  referring  to  them.  lb. 

In  common  practice,  the  allegations  are  very  carelessly  made,  and 
there  are  very  few  complaints  or  answers  which  contain  facts  sufficient 
to  constitute  either  a  cause  of  action  or  a  ground  of  defense.  Parties 
have  a  right  to  litigate  their  causes  in  that  way  if  they  choose,  but  it 
will  be  found  to  be  for  the  interest  of  both  parties,  if  they  each  require 
the  other  to  state  fully  and  clearly  all  the  material  facts  upon  which 
they  rely.  There  will  then  be  less  need  of  making  amendments,  and 
there  will  not  be  so  many  disputes  as  to  the  questions  which  are  at 
issue  for  trial. 

A  fuller  statement  of  the  requisites  of  pleadings  as  to  form  will  be 
given  hereafter  in  discussing  the  requisites  of  a  complaint,  answer  or 
demurrer. 

Must  be  pleadings  and  issue.  The  statute  imperatively  requires 
that  there  shall  be  pleadings  in  the  action.  And  at  the  time  of  the 
first  appearance  of  the  parties,  either  to  join  issue  voluntarily,  or  upon 
the  return  of  process,  the  parties  must  join  issue  before  an  adjournment 
is  had,  except  in  those  cases  in  which  the  defendant  shall  neglect  or 
refuse  to  plead.  Vol.  1,  p.  26,  §  2934;  Fanning  y.  Trowbridge,  5 
HiU,  42S.  And  see  Thompson  v.  Sayre,  1  Denio,  1Y5.  If  the  defend- 
ant does  not  appear,  or  if  he  does  appear,  but  neglects  or  refuses  to 
answer  to  the  complaint,  there  will,  of  course,  be  no  issue  joined.  But 
the  plaintiff  must  put  in  his  complaint,  and  it  ought  to  show  on  its 
face  a  good  cause  of  action,  especially  in  those  cases  in  which  the  de- 
fendant does  not  appear  so  as  to  waive  any  defects,  either  expressly  or 
by  implication. 

"Where  a  return  from  the  Marine  Court  certified  that  the  defendant 
did  not  appear  in  the  cause,  that  no  pleadings  were  put  in,  and  that  the 
justice  received  a  statement  of  facts  from  the  attorneys  of  the  respect- 
ive parties,  whereon  he  rendered  judgment,  without  examining  any 
witnesses,  it  was  held  that  the  judgment  could  not  be  sustained. 
Heidenheimer  v.  Lyon,  3  E.  D.  Smith,  54k 

Facts  are  to  be  stated.  No  question  seems  to  have  perplexed  the 
courts  more  than  to  determine  what  are  the  facts  which  are  to  be 
alleged.  It  is  difficult  to  frame  an  exact  definition  which  shall  include 
every  case,  or  to  reduce  to  practice  any  of  the  numerous  rules  which 
have  been  stated. 

The  principle  is  this,  that  each  party  must  allege  some  acts  or  things 
36 
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which  the  other  has  done  or  omitted  to  do,  in  consequence  of  which 
there  is  a  cause  of  action  on  the  one  hand,  or  a  ground  of  defense  on 
the  other.  This  rule  excludes  the  allegation  of  those  facts  or  matters 
of  evidence  which  go  to  prove  that  the  other  party  has  done  or  omitted 
to  do  the  alleged  acts  or  things,  and  it  also  excludes  any  allegation  of 
the  legal  conclusion  which  follows  or  results  from  the  doing  or  the 
omission  of  the  acts  or  things  alleged  in  the  pleadings  to  have  been 
done  or  omitted. 

Suppose  that  an  action  is  brought  to  recover  the  value  of  goods  sold ; 
the  complaint  will  allege  that  at  a  certain  named  time  and  place  the 
plaintiff  sold  and  delivered  certain  specified  goods  to  the  defendant  at 
his  request,  that  they  were  of  a  specified  value,  and  that  they  are  not 
paid  for,  those  would  be  the  facts,  which,  if  admitted  to  be  true,  would 
be  the  plaintiff's  cause  of  action. 

He  ought  not  to  allege  that  on  a  certain  day,  at  a  specified  place,  the 
defendant  admitted  that  he  had  purchased  such  goods ;  because  that 
would  be  mere  evidence  of  the  allegation  in  the  complaint  that  the 
goods  were  sold,  etc.  So,  on  the  other  hand,  the  plaintiff  ought  not 
to  allege  that  the  defendant  is  liable  to  pay  for  the  goods  sold  and  de- 
livered ;  because  that  is  a  mere  conclusion  of  law  upon  the  facts 
alleged,  if  they  are  admitted  or  proved  to  be  true. 

Thus,  when  an  action  is  brought  to  recover  back  money  paid  on 
compulsion,  or  by  duress  of  goods,  the  complaint  must  state  the  facts 
showing  that  the  payment  was  compulsory  and  not  the  mere  conclusion 
of  law  that  the  plaintiff  draws  from  the  facts.  A  general  allegation 
that  the  payment  was  compulsory,  and  not  voluntary,  is  not  sufficient. 
It  is  for  the  court  to  determine  on  the  facts  stated  whether  the  pay- 
ment was  compulsory  in  such  a  sense  as  to  bring  the  party  within 
the  rule  of  law  applicable  to  such  cases ;  and  if  the  complaint  does  not 
state  facts  from  which  the  court  can  determine  that  such  was  the  char- 
acter of  the  payment  the  pleading  is  demurrable.  Commercial  Bank 
of  Rochester  v.  City  of  Rochester,  41  Barb.  341. 

It  may  be  said  that  the  adtnission  of  the  party  is  a  fact,  and  the  re- 
mark is  true ;  but  it  is  also  a  fact  which  is  mere  evidence  of  the  truth 
of  \h.e  facts  or  allegations  which  the  law  requires  to  be  stated. 

It  may  be  said,  too,  that  the  liability  of  the  defendant  is  afact ;  but 
that  fact  is  a  conclusion  of  law  which  the  cowrt  is  to  draw  from  the 
facts  which  are  properly  alleged  in  the  pleadings,  and  established  as 
true.  See  also  the  very  appropriate  remarks  of  Duee,  J.,  in  Mam,n  v. 
Morewood,  5  Sandf.  566,  and  in  Lawrence  v.  Wright,  2  Duer,  674, 
675,  and  of  Jewett,  J.,  in  Allen  v.  Patterson,  7  N.  Y.  478. 
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Another  illustration  may  not  be  inappropriate.  It  is  a  principle 
of  law  that  when  one  person  unlawfully  converts  to  his  own  use  the 
property  of  another,  the  wrong-doer  is  liable  to  respond  in  damages 
for  his  acts. 

A  complaint  for  such  a  cause  of  action  ought  not  to  state  this 
principle  of  law ;  but  it  ought  to  allege  that  the  defendant,  at  a  speci- 
fied time  and  place,  wrongfully  and  unlawfully  took  and  converted  to 
his  own  use  certain  property  belonging  to  the  plaintiff.  No  allegation 
of  evidence  of  the  truth  of  these  facts  ought  to  be  made,  such  as  the 
admissions  of  the  defendant,  or  that  a  certain  named  witness  will  swear 
to  the  truth  of  these  allegations.  If  the  wrong  complained  of  is  the 
wrongful  detention  of  the  plaintiff's  property,  the  wrongful  detention 
is  \k\Qfact  to  be  established  ;  and  the  manner  in  which  the  wrongful 
detention  was  accomplished  is  only  evidence  of  it ;  and  whether  the 
unlawful  detention  consists  in  the  refusal  of  the  defendant  to  deliver  it 
when  demanded,  or  whether,  by  any  improper  act  of  his,  he  detains  it 
from  the  plaintiff,  is  a  matter  of  evidence  and  need  not  be  set  out  in 
the  complaint.  Simser  v.  Cowan,  56  Barb.  396.  But  while  the  case 
cited  is  a  good  illustration  of  the  rule  that  it  is  the  facts  and  not  the 
evidence  of  the  facts  that  must  be  alleged  in  a  pleading,  it  must  not  be 
understood  that  the  bold  allegation  that  property  is  "  wrongfully  de- 
tained "  from  the  plaintiff,  is  a  sufficient  allegation  of  every  fact  neces- 
sary to  show  that  the  detention  is  wrongful.  For  example,  in  an  action  of 
replevin,  it  is  not  sufficient  to  allege  that  the  defendant  has  become  pos- 
sessed of  and  wrongf iilly  detains  from  the  plaintiff  a  certain  chattel  of 
a  specified  value,  without  also  alleging  that  the  plaintiff  has  a  general 
or  special  property  in  the  chattel  and  the  right  of  immediate  possession. 
Unless  he  has  such  property  and  right  of  possession,  it  cannot  be  true 
that  it  is  wrongfully  detained  from  him.  The  last,  the  wrongful  de- 
tention, grows  from  the  first,  the  property  and  right  of  possession. 
The  last  is  the  conclusion ;  the  first  is  the  fact  upon  which  the  con- 
clusion is  based  ;  and  it  is  the  fact,  and  not  the  conclusion,  which  must 
be  alleged  in  pleading.  Scofield  v.  Whitelegge,  49  IST.  Y.  259.  In 
other  words,  the  essential  fact  that  the  plaintiff  is  the  owner,  or  has  a 
special  property  in  the  chattel  entitling  him  to  its  immediate  posses- 
sion, is  not  sufficiently  alleged  by  a  mere  statement  that  the  defendant 
wrongfully  detains  the  chattel  from  the  plaintiff,  although,  as  a  matter 
of  argument,  the  detention  could  not  be  wrongful  without  such  owner- 
ship or  special  property  and  right  to  possession.  This  general  or 
special  property  in  the  chattel  sought  to  be  recovered  must  be  alUeged, 
because  the  action  can  be  maintained  only  by  one  who  has  the  general 
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or  special  property  in  the  thing  taken  or  obtained,  and  not  merely  to 
show  that  the  detention  is  wrongful.  But,  in  certain  cases,  the  facts 
showing  that  the  detention  is  wrongful  must  be  set  forth.  Code  of 
Civil  Pro.,  §  1721. 

The  rule  is  this,  the  complaint  ought  to  contain  allegations  which 
logically  and  legally  show  that  the  defendant  is  liable  to  an  action ;  or 
that  the  plaintiff  is  entitled  to  the  relief  demanded. 

So  an  answer,  if  it  is  not  a  mere  denial,  ought  to  contain  such  alle- 
gations as  show  a  defense,  if  admitted  to  be  true.  There  need  not  be 
any  confusion  on  account  of  the  rule  introduced  by  the  Code  which  re- 
quires th.Q  facts  to  be  alleged ;  because  the  truth  is,  the  whole  system  of 
pleadings  is  a  mere  method  of  making  allegations,  though  those  allega- 
tions relate  to  facts.  ' 

State  enough  to  show  cause  of  action  or  ground  of  defense. 
The  rule  which  requires  the  pleadings  to  state  the  facts  constituting  the 
cause  of  action  or  the  ground  of  defense  means  that  all  the  material 
facts  which  are  requisite  for  that  purpose  must  be  stated.  Every  fact 
which  either  party  is  required  to  prove  at  the  trial  must  be  alleged. 
Allen  V.  Patterson,  7  N.  Y.  478,  per  Jewett,  J.  This  rule,  however,, 
may  be  waived  by  the  parties,  and  if  neither  party  demurs  to  the 
pleadings  of  the  other,  the  most  informal  and  insufficient  pleadings  will 
answer..  And  if  no  demurrer  is  interposed  the  pleadings  will  be  held 
sufficient  to  permit  evidence  to  be  given  in  support  of  any  cause  of 
action  or  defense  which  may  have  been  intended  to  be  pleaded,  although 
that  may  have  been  very  objectionably  done.  Catlin  v.  Ounter,  11 N.  Y. 
368 ;  Ayer  v.  0^ Parrel,  10  Bosw.  143 ;  Simser  v.  Cowan,  56  Barb.  395. 
In  White  v.  Spencer,  14  N.  Y.  247,  at  page  251,  Denio,  Ch.  J.,  said : 
"  If  the  court  can  plainly  see,  as  in  this  case,  what  the  matter 
attempted  to  be  pleaded  is,  the  issue  is  not  immaterial  though  it  may  be 
defectively  stated."  And  see  Mayor,  etc.,  of  N.  Y.  v.  Mason,  1  Abb. 
345  ;  Hall  v.  McKechnie,  22  Barb.  244,  245. 

Questions  of  fact.  There  are  many  allegations  in  pleadings  which 
may  be  said  to  involve  questions  of  fact ;  by  which  is  to  be  imderstood, 
that  certain  allegations  in  the  pleadings  are  mere  conclusions  from 
evidence. 

Indeed  a  great  portion  of  the  allegations  in  any  pleading  is  but  the 
expression,  in  a  logical  and  legal  form,  of  the  conclusions  or  deductions 
of  facts  which  are  drawn  from  other  facts,  or  in  other  words,  from  the 
evidence  which  proves  their  existence. 

When  a  complaint  alleges  that  goods  were  sold  to  the  defendant,  the 
allegation  of  a  sale  is  a  mere  conclusion  of  fact  deduced  from  the  evi- 
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dence   of  the  circumstances  or  transaction  which  constitutes  a  legal 
sale. 

The  intention  with  which  an  act  was  done  is  sometimes  material,  as 
that  fact  will  sometimes  form  an  important  element  in  constituting  a 
cause  of  action,  or  in  the  measure  of  damages.  Ives  v.  Humphrey,  1 
E.  D.  Smith,  19Y.  An  allegation  of  the  unlawful  conversion  of  per- 
sonal property  is  a  question  of  fact.  Covell  v.  Hill,  6  N.  Y.  381.  So 
is  the  question  whether  a  person  assented  to  a  specified  transaction ; 
Kemsys  v.  Richards,  11  Barb.  312 ;  whether  a  fraud  has  been  commit- 
ted ;  Erwin  y.  Voorhees,  26  Barb.  127  ;  so  as  to  the  actual  possession 
of  land ;  Parsons  v.  Brown,  15  Barb.  590  ;  that  the  plaintiff  became 
the  owner  of  certain  property  or  choses  in  action,  by  purchase.  Priiv- 
dle  Y.  Oaruthers  16  N.  Y.  425.  And  it  may  be  stated,  as  a  general 
rule,  that  every  fact  which  is  put  in  issue  by  the  pleadings,  and  is  to  be 
determined  by  the  court  or  a  jury  upon  the  evidence  adduced,  is  a  ques- 
tion of  fact.  There  are  also  questions  which  are  said  to  be  mixed 
questions  of  law  and  of  fact,  which  must  be  determined  by  the  court  or 
by  a  jury  under  the  instructions  of  the  court  as  to  the  law ;  or  in  a 
justice's  court  by  the  jury  who  are  judges  of  both  the  law  and  the  facts. 

Questions  of  law.  A  question  of  law  arises  when  the  law  is  to  be 
determined  upon  undisputed  facts.  Eor,  imtil  the  facts  are  determined, 
no  question  of  law  can  arise  upon  them ;  although  it  has  been  incor- 
rectly said  that  there  may  be  mixed  questions  of  law  and  fact,  in  which 
the  law  is  declared  conditionally,  and  it  is  to  be  applied  in  accordance 
with  the  findings  of  facts.  As  a  general  rule,  conclusions  of  law  are  not 
to  be  alleged  in  the  pleadings.  People  v.  Commissioners  of  Highways, 
54  N.  Y.  276;  S.  C,  13  Am.  Rep.  581.  An  allegation  that  a  party 
released  a  claim  without  stating  that  it  was  a  written  sealed  instrument, 
etc.,  is  alleging  a  conclusion   of  law.     Hatch  v.  Peet,  23  Barb.  575. 

A  statement  in  a  complaint  that  by  means  of  a  contract  which  is  set 
forth,  it  became  the  duty  of  the  defendant  to  perform  certain  acts,  is 
not  sufficient  unless  the  facts  necessary  to  show  the  duty  are  stated. 
City  of  Buffalo  v.  Holloway,  7  N.  Y.  493,  498.  So,  an  allegation  that 
the  defendant  has  failed  to  fulfill  his  obligations  by  virtue  of  an  agree- 
ment which  is  set  out,  without  alleging  any  facts  which  show  a  breach 
of  it,  is  an  allegation  of  a  conclusion  of  law  and  defective.  Van  Schaich 
V.  Winne,  16  Barb.  90,  95.  So,  an  allegation  that  the  plaintiff  was  en- 
titled to  the  possession  of  land,  and  to  the  rents  and  profits,  or  that  he 
owned  the  rents,  is  a  mere  conclusion,  and  is  clearly  insufficient  without 
an  allegation  of  the  facts  from  which  such  conclusion  could  have  been 
drawn.     Sheridan  v.  Jackson,  72  N.  Y.  170.     But  there  is  a  class  of 
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cases  in  which  a  conclusion  of  law  may  be  alleged  in  connection  with 
other  facts  constituting  a  cause  of  action. 

In  an  action  for  the  conversion  of  personal  property  by  the  defend- 
ant, it  is  proper  to  allege  the  facts  which  show  a  conversion  of  it,  and 
then  to  allege  that  the  acts  of  conversion  were  wrongfully  or  wnlaw- 
fully  done.  The  law  intends  that  every  act  done  is  lawful  and  inno- 
cent unless  it  affirmatively  appears  that  it  was  not  so  ;  and,  therefore, 
the  complaint  would  not  show  an  unlawful  or  wrongful  conversion  if 
this  allegation  were  omitted.  Walter  v.  LocTcwood,  23  Barb.  228,  233 ; 
Ensign  v.  Sherman,  14  How.  439 ;  Decker  v.  Mathews,  12  N.  Y.  313 ; 
Hunter  v.  Hudson  Rimer,  etc.,  Co.,  10  Barb.  493  ;  Sheldon,  etc.,  Co.  v. 
Hoy,  11  How.  12,  16.  So,  in  actions  to  recover  damages  for  a  fraud, 
the  complaint  ought  to  state  the  facts  which  constitute  the  cause  of 
action,  and  then  allege  that  the  acts  were  fraudulently  done,  or  the 
representations  fraudulently  made.  So,  in  actions  for  negligence,  the 
complaint  ought  to  allege  that  the  acts  stated  were  negligently  done, 
etc.  Brown  v.  Harmon,  21  Barb.  511.  So,  in  an  action  of  replevin 
to  recover  the  possession  of  personal  property,  the  complaint  may  allege 
that  the  defendant  unjustly  detains  the  property,  etc.  Childs  y.  Hart, 
7  Barb.  370.  In  an  action  of  replevin,  brought  in  a  court  of  record,  the 
mode  of  pleading  the  wrongful  act  of  the  defendant  is  regulated  by 
statute.  "  Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintifE's  title,  a  general  allegation,  that  the  defendant  wrongfully  took 
the  chattel,  is  sufficient,  without  setting  forth  the  facts,  showing  that 
the  taking  was  wrongful.  Where  the  taking  of  the  chattel  is  not  com- 
plained of,  but  the  action  is  founded  upon  its  wrongful  detention,  the 
complaint  must  set  forth  the  facts,  showing  that  the  detention  was 
wrongful."  Code  of  Civil  Pro.,  §  1721.  This  provision  of  the  statute 
is  not,  in  terms,  made  applicable  to  actions  in  justice's  court,  but  it  fur- 
nishes a  safe  rule  to  follow. 

The  brief  form  of  alleging  a  wrongful  conversion  of  chattels,  or  of 
fraud,  or  of  negligence,  or  of  unjust  detention  of  property,  etc.,  is  per- 
mitted as  a  matter  of  convenience,  when  the  complaint  sets  out  all  the 
necessary  facts  to  show  a  conversion,  a  fraud,  negligence,  and  the  like, 
and  when  this  allegation  is  made  merely  to  show  that  the  acts  alleged 
were  wrongful  or  unlawful.  But  a  party  is  always  at  liberty  to  allege 
such  facts  as  will  show  that  the  act  is  wrongful,  fraudulent  and  the  like, 
without  making  such  allegation,  if  that  is  deemed  advisable.  If,  on  all 
the  facts  alleged,  it  can  be  declared  as  a  matter  of  law,  that  a  wrongful 
conversion  is  shown,  no  such  allegation  will  be  necessary,  since  it 
woitld  be  merely  alleging  a  conclusion  of  law,  which  sufficiently  ap- 
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pears  from  the  facts  stated.  And,_  in  all  cases,  if  the  complaint  shows 
an  unlawful  conversion,  etc.,  the  allegation  of  a  wrongful  conversion 
would  at  most  be  mere  surplusage. 

Questions  of  law  and  fact.  There  are  questions  which  are  said  to  be 
mixed  questions  of  law  and  fact.  Strictly  speaking,  there  cannot  be  such  a 
question,  because  there  cannot  be  a  question  of  law  raised  until  the  facts 
are  settled,  and  when  the  facts  are  settled,  there  can  be  nothing  left 
but  questions  of  law. 

The  phrase,  "  mixed  questions  of  law  and  fact,"  originated  in  the 
practice  which  is  adopted  in  courts  of  record.  There  are  frequently 
questions  to  be  decided  in  which  no  rule  of  law  can  be  laid  down  ex- 
cept conditionally.  The  jury  are  instructed  that  jf  they  find  a  given 
state  of  facts,  then  the  law  to  be  applied  will  be  one  thing  ;  but  if  a 
different  state  of  facts  is  found,  then  the  law  will  be  different 
in  the  case.  In  such  cases  the  jury  render  a  general  verdict,  includ- 
ing the  questions  of  fact  and  of  law ;  but  that  does  not  by  any  means 
make  any  question  decided  by  them  a  mixed  one.  On  the  contrary, 
they  are  expressly  instructed  to  determine  the  qiiestions  of  fact  first, 
and  then  to  apply  the  law  according  to  the  facts  found.  Pv/rms  v. 
Colemcm,  1  Bosw.  321,  326  ;  S.  C,  21  N.  Y.  Ill ;  OarroU  v.  Upton, 
3  id.  272. 

The  cases  in  which  this  question  most  frequently  arises  are  those 
in  which  it  is  important  to  determine  whether  certain  articles  are 
necessaries  for  which  an  infant  is  liable  ;  whether  a  biU  or  note  has 
been  duly  presented ;  whether  due  diligence  has  been  used  ;  whether 
a  reasonable  notice  has  been  given  ;  whether  a  proper  demand  has  been 
made,  and  other  cases  of  a  similar  nature.  In  pleading,  the  party 
ought  always  to  allege  such  facts  as  will  show  that  he  has  performed 
what  he  was  bound  to  do,  or  that  the  other  party  has  not  done  so. 

Statement  of  evidence.  The  law  requires  that  the  facts  constituting 
the  cause  of  action  or  defense  shall  be  stated;  and  the  parties  ought 
never  to  state  the  evidence  which  shows  those  facts  to  be  true.  Patti- 
S071  v.  Taylw,  8  Barb.  250  ;  Badeau  v.  Mies,  9  Abb.  N.  C.  48.  A 
complaint  in  an  action  for  a  breach  of  promise  of  marriage  alleged, 
in  substance,  that  in  a  conversation  between  the  parties  at  a  time  and 
place  specified,  the  plaintiff  asserted,  among  other  things,  that  the  de- 
fendant had  promised  to  maiTy  her,  and  that,  at  the  same  time  and 
place,  the  defendant  said  to  the  plaintiff  he  acknowledged  he  had  done 
wrong,  in  promising  her  as  he  did,  and  hoped  that  she  would  forgive 
him  ;  but  if  he  should  marry  her,  as  they  had  talked,  and  she  go  to  his 
house,  it  would  make  both  miserable  for  life ;  and  it  further  alleged, 
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that  the  defendant  said  to  the  plaintiff,  in  reply  to  her  entreaties,  she 
must  try  to  forget  it,  and  acknowledged  he  had  done  wrong,  and  that 
he  was  sorry  for  it ;  but  there  was  no  other  allegation  of  a  promise  by 
the  defendant,  it  was  held,  on  demurrer  to  the  complaint,  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  Buzzard  v. 
Knapp,  12  How.  504.  See,  also,  Page  v.  Boyd,  11  id.  415.  It  is  not 
sufficient  to  allege  such  facts  as  would  be  good  eyidence  to  authorize  a 
jury  to  infer  those  facts  which  ought  to  be  stated  in  the  complaint. 
Such  facts  ought  to  be  stated,  that  the  court  alone  can  determine 
what  the  law  is,  without  the  aid  of  a  jury  to  find  any  facts,  or  without 
finding  any  facts  for  itself.  Page  v.  Boyd,  11  How.  415,  417 ;  Buz- 
zard V.  Knapp,  12  id.  504.  This  was  the  rule  before  the  Code. 
Fidler  v.  Belavan,  20  "Wend.  57,  60;  Benjamin  v.  Pe  Oroot,  1 
Denio,  151. 

Legal  presumptions.  Those  things  which  the  law  presumes  need 
never  be  stated  in  the  pleadings.  In  an  action  of  slander,  the  plaint- 
ifi  need  not  allege  his  good  character,  as  the  law  presumes  that.  This 
illustration  is  convenient.  But  it  will  be  remembered  that  a  justice  has 
no  jurisdiction  of  actions  for  slander.  When  a  plaintiflPs  complaint 
shows  that  he  was  once  the  owner  of  property,  at  some  time  before  the 
action  was  brought,  he  need  not  allege  that  he  is  stiU  the  owner,  or 
that  he  never  transferred  it  to  another ;  because  the  law  will  presume, 
in  the  absence  of  allegation  of  proof,  that  the  ownership  continues. 
Van  Rensselaer  v.  Bonesteel,  24  Barb.  366  ;  Niblo  v.  Ha/rrison,  7  Abb. 
447. 

Where  an  action  is  brought  upon  a  contract  required  by  the  statute 
of  frauds  to  be  in  writing,  it  is  not  necessary  to  aver  in  the  complaint 
that  the  contract  was  in  writing,  as,  for  the  purposes  of  the  pleading, 
that  will  be  presumed.  Marston  v.  Swett,  66  JST.  T.  206  ;  S.  C,  23 
Am.  Rep.  43  ;  New  YorTc  Trust  and  Loam,  Co.  v.  Helmer,  12  Hun,  35 ; 
Hillia/rd  v.  Austin,  17  Barb.  141 ;  Horner  v.  Wood,  15  id.  371 ;  Stern 
V.  Prinker,  2  E.  D.  Smith,  401 ;  Livingston  v.  Smith,  14  How.  490  ; 
ELtingN.  "Fawc^erZyw,  4  Johns.  237. 

Fictions  in  pleadings.  One  of  the  objects  in  view  in  enacting  the 
Code  was  to  abolish  the  former  system  of  fictions  in  the  pleadings. 

In  the  old  action  of  trover,  the  plaintiff  alleged  that  he  had  lost  cer- 
tain goods,  which  the  defendant  found  and  converted  to  his  own  use. 
But,  under  the  present  rules  of  pleading,  no  such  statement  is  proper. 

The  object  of  the  present  system  is,  that  the  parties  shall  state  truly, 
clearly  and  fully  the  facts  upon  which  they  rely.  In  an  action  for 
goods  sold,  there  is  seldom  an  express  promise  to  pay  for  them,  especially 
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in  those  cases  in  which  there  is  a  running  account  existing  between  the 
pai'ties.  But,  in  all  such  cases,  there  is  an  implied  promise  to  pay  for 
them,  arising  from  the  legal  liability  to  pay. 

In  such  cases  no  promise  need  be  alleged  in  the  complaint.  It  will 
be  sufficient  to  state  such  facts  as  show  a  legal  liability  for  the  debt. 

Positively.  The  allegations  and  pleadings  ought  to  be  directly  and 
positively  made,  and  when  all  the  material  facts  are  thus  stated,  there 
will  be  a  distinct  and  direct  issue  to  try.  The  Code  expressly  requires 
that  the  complaint  and  answer  shall  state  the  facts  in  a  plain  and  direct 
manner.     Vol.  1,  p.  26,  §§  2936,  2938. 

Hypothetical  allegations.  The  parties  are  required  to  make  plain 
and  direct  allegations,  as  we  have  just  seen.  But  it  is  a  part  of  the 
system  that  the  pleadings  shall  be  true.  It  was  the  intention  of  the 
legislature  to  provide  such  rules  of  pleadings  as  would  enable  and 
also  require  parties  to  state  nothing  but  the  truth. 

The  result  of  this  rule  in  practice  is,  to  compel  a  party  either  to 
admit  or  to  deny  the  allegations  of  a  preceding  pleading.  A  defendant, 
therefore,  must  either  deny  the  material  allegations  in  the  complaint, 
or  a  part  of  them,  or  he  must  admit  their  tnith,  either  expressly  or  by 
implication,  by  not  denying  them.  If  he  denies  all  the  allegations  in 
the  complaint,  that  will  put  them  all  in  issue.  If  he  denies  a  portion 
of  the  allegations,  and  is  silent  as  to  the  others,  or  if  he  expressly 
admits  the  truth  of  a  portion  of  them,  the  result  will  be  that  the  facts 
which  are  denied  will  be  in  issue,  while  the  remainder  of  them  will  be 
admitted  as  true. 

The  importance  of  this  rule  is  greatest  in  those  cases  in  which  the 
defendant  sets  up  an  affirmative  defense  in  his  answer.  If  there  is  no 
denial  interposed,  the  complaint  will  stand  admitted,  and  the  whole 
defense  will  rest  upon  the  answer  of  new  matter.  In  such  cases,  the 
answer  cannot  say,  hypothetically,  that  if  the  facts  stated  in  the  com- 
plaint are  true,  that  he  then  has  a  defense  such  as  the  answer  sets  up. 
Such  an  answer  would  neither  be  a  denial  nor  an  admission  of  the 
allegations  in  the  complaint,  and  it  is,  therefore,  bad  pleading.  Dovan 
V.  3insmo7'e,  33  Barb.  87  ;  McMurray  v.  Giford,  5  How.  14 ;  £oyce 
V.  Brawn,  7  Barb.  80 ;  Conger  v.  Johnson,  2  Denio,  96.  But  see 
MoCormick  v.  Pickering,  4  N.  T.  277.  Such  an  answer  may  be 
demurred  to,  because  the  pleading  is  not  sufficiently  explicit  to  be 
understood,  since  it  neither  denies,  nor  confesses  and  avoids  the  com- 
plaint. Vol.  1,  p.  26,  §  2939.  The  answer  may,  however,  refer  to 
the  cause  of  action  in  the  complaint  by  calling  it  the  "  alleged  "  or  the 
37 
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"  supposed  "  cause  of  action,  because  that  assumes  that  there  is  a  cause 
of  action  alleged  which  required  an  answer  by  way  of  defense. 

Duplicity.  One  of  the  advantages  of  the  Code  is,  that  it  reduces  the 
system  of  pleadings  to  a  plain,  simple  and  brief  statement  of  the  facts 
in  the  case,  without  any  unnecessary  repetitions.  Each  separate  cause 
of  action  ought,  therefore,  to  be  stated  in  a  separate  count  in  the  com- 
plaint. 

If  several  distinct  and  independent  causes  of  action  are  blended 
together  in  a  single  count,  confusion  may  naturally  be  expected  to 
result.  But  if  each  distinct  cause  of  action  is  separately  stated,  the 
court  and  the  opposite  party  can  readily  see  what  is  to  be  answered. 
And,  besides  this,  it  wiU  facilitate  a  defense  by  requiring  the  defendant 
to  answer  each  cause  of  action  separately,  when  the  defense  is  any  thing 
more  than  a  mere  denial. 

There  is  no  particular  mode  by  which  counts  or  causes  of  action  are 
to  be  separated  and  distinguished  from  each  other  in  a  complaint  in  a 
justice's  court.  Any  mode  which  apprises  the  defendant  of  what  is 
intended  is  sufficient.  Mall  v.  McKechnie,  22  Barb.  244,  247 ;  vol. 
1,  p.  27,  §  2940. 

After  a  single  cause  of  action  is  stated,  a  convenient  method  would 
be  to  allege  that  the  plaintiff,  for  a  further  and  other  cause  of  action,  says, 
etc.  Each  separate  cause  of  action  may  thus  be  pointed  out,  and  the 
allegations  will  then  be  seen  to  relate  to  a  new  and  different  cause  of 
action  instead  of  being  a  portion  of  the  allegations  pertaining  to  the 
previous  cause  of  action.  But  there  are  other  objections  than  that  of 
stating  several  causes  of  action  together  in  a  single  count.  It  is  some- 
times the  case  that  a  plaintiff  sets  out  a  single  cause  of  action  in  several 
different  counts.  This  is  in  direct  violation  of  the  letter  and  the 
intention  of  the  Code.  Liberal  rules  have  been  provided  in  relation 
to  variances  between  the  pleadings  and  the  evidence,  and  also  for 
amendments  in  those  cases  in  which  justice  will  be  promoted  by 
granting  them.  There  is  no  need,  therefore,  for  more  than  a  single 
statement  of  any  cause  of  action.  In  actions  in  the  Supreme  Court,  if 
several  unnecessary  counts  are  thus  added,  they  will  be  struck  out  on 
motion.  Churchill  v.  Churchill,  9  How.  552 ;  Dunning  v.  Thomas, 
11  id.  281 ;  StocTcbridge  Iron  Co.  v.  Mellen,  5  id.  439  ;  Dichens  v. 
N.  Y.  Central  R.  R.,  13  id.  228. 

A  jiistice's  court  possesses  the  same  power  to  protect  itself  and  the 
defendant  from  any  violation  of  the  rules  of  pleading.  Vol.  1,  p.  3, 
§  2868.  The  proper  method  would  be  for  the  justice,  on  motion  of  the 
defendant,  to  require  the  plaintiff  to  elect  which  count  he  will  proceed 
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upon,  and  then  to  strike  out  tlie  others.  But,  it  must  be  remembered, 
that  if  there  are  several  distinct  causes  of  action,  the  plaintiff  not  only 
may  but  he  ought  to  set  them  out  in  separate  counts. 

Certainty  as  to  time,  place,  quantity,  and  yalue.  The  time  when 
any  material  traversed  fact  occurred  ought  to  be  stated.  Oillet  v. 
Fairchild,  4  Denio,  80.  But,  if  time  is  not  essential  in  the  particular 
instance,  a  demurrer  will  not  lie  for  an  omission  to  state  it.  People  v. 
Ryder,  12  N.  Y.  434.  In  the  case  cited  the  court  said :  "  In  contem- 
plation of  the  Code  is  the  tim-e  generally  when  a  fact  happened,  a 
fact  ?  If  the  time  when  a  fact  happened  is  material  to  constitute  the 
cause  of  action,  it  should  undoubtedly  be  stated.  The  fact  without  the 
time  would  be  insufficient  to  constitute  the  cause  of  action  ;  but,  if  the 
time  is  immaterial,  I  do  not  think  a  demurrer  will  lie  for  omitting  to 
state  it;"  "When  a  complaint  or  answer  is  not  sufficiently  explicit  to 
enable  the  opposite  party  to  understand  it,  because  of  an  omission  to 
state  the  time,  a  demurrer  is  expressly  given  by  the  Code,  as  to  cases 
in  justices'  courts.  Vol.  1,  p.  26,  §  2939.  So  if  the  right  of  action  or 
defense  depends  upon  the  time  when  the  adverse  party  did  the  wrongful 
act  constituting  the  cause  of  action  or  defense,  that  time  must  be 
alleged  in  the  pleading  or  it  may  be  demurred  to  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  action  or  defense.  Patterson  v. 
Baker,  6  N.  Y.  Sup.  Ct.  (T.  &  C.)  76;  S.  C,  3  Him,  398. 

The  same  rules  apply  to  allegations  as  to  place.  And  when  the  place 
is  a  material  fact  in  the  case,  it  ought  always  to  be  truly  alleged.  In 
many  actions  the  place  where  an  act  was  done  may  be  material  as  a 
jurisdictional  question,  and  in  others  it  may  be  material  in  order  that  a 
cause  of  action  shall  appear  to  exist.  A  demurrer  will  lie  for  an  omission 
to  state  the  place  where  an  act  was  done,  if  that  is  material  to  the  cause 
of  action.     Oillet  v.  Fairchild,  4  Denio,  80. 

It  is  a  general  rule  of  pleading,  that  if  the  matters  alleged  are  local 
in  their  nature,  the  truth  of  the  venue  is  material  and  of  the  substance 
of  the  issue.  Vermilya  v.  Beatty,  6  Barb.  429  ;  Bightmyer  v.  Ray- 
mond, 12  "Wend.  51 ;  Morgan  v.  Lymi,  id.  265. 

Where  a  party  seeks,  in  the  courts  of  tliis  State,  to  enforce  a  contract, 
which,  by  its  laws  is  forbidden  and  declared  void,  he  must  aver  and 
prove  where  it  was  made,  and  that  by  the  laws  of  that  place  it  was 
authorized  and  valid.  Thatcher  v.  Morris,  11  N.  Y.  437.  Where 
one  party  agrees  to  sell  and  deliver  goods  at  a  particular  place,  and  the 
other  agrees  to  receive  and  pay  for  them,  an  averment  by  the  pur- 
chaser, of  a  readiness  and  willingness  to  receive  and  pay  at  that  place, 
in  case  he  sues  for  a  non-delivery,  is  indispensably  necessary  to  a  good 
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complaint.  Clark  y.  Dales,  20  Barb.  42,  65.  "When  time  and  place 
are  not  material  facts,  in  constituting  a  cause  of  action,  and  they  are 
not  necessary  for  the  purpose  of  making  the  pleading  intelligible,  a 
demurrer  will  not  lie  for  omitting  to  state  them. 

The  quantity  or  number  of  articles  involved  in  the  action  ought 
generally  to  be  alleged  when  that  allegation  is  important. 

But  a  party  may  always  obtain  a  bill  of  particulars,  if  he  demands  it 
in  the  manner  prescribed  by  law.     Vol.  1,  p.  27,  §  2942. 

As  a  general  rule  the  value  of  articles  or  services  are  not  material 
allegations. 

If  a  cause  of  action  is  stated,  the  valiie  relates  merely  to  the  amount 
of  damages,  not  to  the  right  of  recovery.  And  an  omission  to  deny 
the  value  of  property  is  not  an  admission  of  the  value  alleged  in  the 
complaint ;  but  the  value  must  be  proved  at  the  trial.  Gonnoss  v. 
Meir,  2  E.  D.  Smith,  314 ;  HacJcett  v.  Richards,  3  id.  13 ;  Woodruff 
V.  Cook,  25  Barb.  510.     In  replevin  the  nile  is  otherwise. 

Facts  necessarily  implied  need  not  be  stated.  Those  facts  or 
conclusions  which  are  necessarily  implied  from  the  facts  which  are 
stated  need  not  be  alleged  in  the  pleadings.  There  are  numerous  cases 
which  illustrate  this  rule,  and  a  few  of  them  will  be  given  for  the 
purpose  of  showing  the  application  of  the  principle.  In  all  those 
actions  which  are  founded  on  contract,  and  in  which  the  liability  of  the 
defendant  arises  by  implication  of  law,  or,  as  it  is  sometimes  expressed, 
from  an  implied  promise,  there  need  not  be  any  allegation  of  a  promise 
to  pay  unless  a  promise  was  actually  made.  And  even  then,  the 
promise  does  not  add  any  thing  to  the  validity  of  the  demand,  or  to  the 
liability  of  the  defendant,  because  if  he  is  already  liable  to  pay,  any 
number  of  promises  could  not  do  more  than  make  a  liability,  and  that 
already  exists.     See  Biorke  v.  Ashley,  12  Hun,  637. 

In  all  such  cases  of  implied  promises,  it  is  not  necessary  to  allege  a 
promise  to  pay,  but  the  complaint  should  state  t\\Q  facts  which  show 
such  liability,  and  it  will  then  be  a  conclusion  of  law  from  those  facts, 
that  the  defendant  is  liable  to  pay.  Cropsey  v.  Sweeney.  27  Barb.  310. 
Such  conclusions  of  law  are  not  to  be  alleged  in  the  pleadings.  See 
ante,  "  Conclusions  of  Law,^''  etc. 

In  a  complaint  which  states  a  cause  of  action  for  a  breach  of  a  writ- 
ten contract,  and  the  contract  purports  to  be  made  "  for  value  received," 
which  contract  is  set  out  in  the  complaint,  it  is  not  necessary  for  the 
complaint  to  allege  that  there  was  a  consideration,  nor  to  allege  what 
the  consideration  was,  and  in  such  a  case,  if  the  complaint  alleges  that 
the  contract  became  the  property  of  the  plaintiff  by  purchase,  that  will 
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be  sufficient  without  stating  when,  from  whom,  or  upon  what  considera- 
tion the  purchase  was  made.  Prindle  v.  Oaruthers,  15  N.  T,  425. 
But  enough  must  appear  to  show  that  there  was  a  consideration.  Spear 
V.  Downing,  22  How.  30.  An  allegation  of  purchase  necessarily  im- 
plies that  in  some  legal  manner  the  plaintiff  acquired  the  title  to  the 
property. 

All  such  matters  as  are  impliedly  averred  may  be  traversed  by  the 
defendant,  and  a  general  denial  puts  them  all  in  issue.  Prindle  v.  Ca- 
Tuthers,  15  N.  Y.  429;  Bellinger  v.  Craigue,  31  Barb.  534.  An  al- 
legation that  the  defendant  accepted  a  bill  of  exchange  is  sufficient, 
without  stating  that  the  acceptance  is  in  writing,  although  the  law  re- 
quires it  to  be  in  writing.  Sanle  of  Lowville  v.  Edwards,  11  How.  216. 

In  a  complaint  by  the  payee  of  a  promissory  note  against  the  maker, 
it  is  not  necessary  to  allege  that  the  plaintiff  has  not  parted  with  the 
note,  or  that  he  is  the  holder.  A  complaint  which  shows  that  the  de- 
fendant made  the  note  payable  to  the  plaintiff  and  delivered  to  him, 
and  that  it  has  not  been  paid  is  sufficient  on  demurrer.  Nihlo  v.  Har- 
rison, 7  Abb.  447.     And  see  Keteltas  v.  Myers,  19  N.  Y.  231. 

In  an  action  by  the  payee  against  the  maker  of  a  promissory  note, 
it  is  sufficient  to  allege  that  the  defendant  made  his  promissory 
note,  etc.  It  is  not. necessary  to  allege  that  the  note  was  delivered, 
because  that  is  implied  in  the  tenn.7nade  his  note,  etc.  Chappell  v.  Bis- 
sell,  10  How.  274 ;  Peets  v.  Bratt,  6  Barb.  662 ;  Keteltas  v.  Myers, 
19  N.  Y.  232,  per  Allen,  J. ;  Burrall  v.  De  Groot,  5  Duer,  379. 

There  is  a  numerous  class  of  cases  under  the  statute  of  frauds  which 
requires  certain  agreements  to  be  in  writing  in  order  to  make  them 
valid.  But  in  all  such  cases  it  will  be  sufficient  to  state  the  agreement 
or  promise  without  alleging  that  it  was  in  writing.  As  a  rule  of  evi- 
dence, it  will  be  necessary  to  prove  a  valid  written  agreement  or  prom- 
ise, if  issue  is  taken  upon  it,  but  as  a  rule  of  pleading,  there  need  be 
no  allegation  that  the  agreement  or  promise  is  written.  The  averment 
that  an  agreement,  etc.,  was  made  necessarily  implies  that  it  was  a  valid 
one,  and  such  as  the  common  law  or  the  statute  requires.  Stern  v. 
Drinher,  2  E.  D.  Smith,  401 ;  Horner  v.  Wood,  15  Barb.  371 ;  Liv- 
ingston V.  Smith,  14  How.  490,  492 ;  Hilliard  v.  Austin,  17  Barb. 
141;  am,U,  288. 

When  a  plaintiff  sues  upon  a  claim  which  has  been  assigned  to  him 
no  consideration  need  be  alleged  for  the  assignment.  Richardson  v. 
Mead,  27  Barb.  178. 

An  allegation  "  that  the  property,  after  being  in  the  possession  of 
the  plaintiff,  came  into  the  possession  of  the  defendant,  who,  although 
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requested  so  to  do,  has  not  delivered  the  same  to  the  plaintiff,  but 
wrongfully  detains  the  said  goods,"  is  sufficient  to  show  a  conversion. 
Sheldon  v.  Hoy,  11  How.  12,  16.  The  conversion  is  a  legal  inference 
and  need  not  be  stated,  though  the  statement  would  do  no  harm. 

Judicial  notice.  Those  things  of  which  the  courts  take  judicial  no- 
tice need  not  be  alleged  in  a  pleading.  It  is  not  necessary  or  proper  to 
state  what  the  common  law  is  in  relation  to  the  case,  for  it  is  the  busi- 
ness of  the  court  to  know  and  administer  the  law.    Shaw  v.  Tobias, 

3  N.  T.  188,  190. 

So  it  is  not  necessary  to  refer  to  or  allege  a  public  statute,  under 
which  an  action  is  brought,  unless  the  action  is  for  the  recovery  of  a 
penalty  given  by  statute,  when  a  proper  reference  must  be  made.  Shaw 
V.  Tobias,  3  N.  Y.  188, 190 ;  Brown  v.  Harmon,  21  Barb.  608 ;  Method- 
ist Ep.   Church  v.  Pickett,  19  N.  Y.  482,  486 ;  People  v.  Herkimer, 

4  Cow.  345  ;  Brown  v.  Scofield,  8  Barb.  239,  241 ;  Carris  v.  Ingalls, 
12  Wend.  70,  72 ;  Bayard  v.  Smith,  17  id.  88 ;  Goelet  v.  Oowdrey,  1 
Duer,  132,  139.  Private  statutes  must  be  pleaded.  1  Bla.  Com. 
85 ;  Steph.  Plead.  347.  So  of  the  by-laws  of  a  municipal  corporation. 
Harker  v.  Mayor  of  N.  Y.,  17  Wend.  199.  And  this  rule  includes  the 
by-laws  of  every  incorporated  city  or  village.  lb.  The  laws  of  other 
States  must  be  pleaded.  Holmes  v.  Broughton,  10  Wend.  75.  So  of 
the  laws  of  foreign  countries.  Monroe  v.  Bouglass,  5  N.  Y.  447.  The 
public  divisions  of  the  State  need  not  be  pleaded  because  the  courts 
take  judicial  notice  of  them.  Chapman  v.  Wither,  6  Hill,  475  ;  Peopl'e 
V.  Breese,  7  Cow.  429 ;  Bronson  v.  Gleason,  7  Barb.  472.  So  of  the 
days  of  the  week,  as  of  Sunday.  Mechanics'  etc.,  Bank  v.  Gibson,  7 
Wend.  460.  There  is  a  large  number  of  things,  besides  these  which 
have  been  named,  of  which  the  courts  take  judicial  notice  ;  and  it  is  a 
general  rule  that  a  party  need  not  allege  in  pleading  any  of  those  facts 
of  which  the  courts  take  such  notice. 

Negativing  defense.  It  is  sufficient  for  a  plaintiff  to  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  and  it  is  not  necessary  for  the 
complaint  to  negative  such  facts  as  would  constitute  a  defense,  if  well 
pleaded  and  proved  in  evidence  by  the  defendant.  Cahen  v.  Continen- 
tal Life  Ins.  Co.,  69  N.  Y.  300 ;  Olafli/n  v.  Taussig,  7  Hun,  223.  It  is 
not  necessary,  therefore,  for  the  complaint  to  allege  that  the  cause  of 
action  accrued  before  the  action  was  commenced ;  that  is  a  ground  of 
answer,  or  of  nonsuit  at  the  trial ;  but  the  omission  to  allege  it  is  not  a 
ground  of  demurrer  to  the  complaint.     Smith  v.  Holmes,  19  N.  Y.  271. 

A  policy  of  insurance  against  fire,  upon  which  the  action  was  brought 
contained  this  clause :  "  Camphene,  spirit  gas,  or  other  burning  fluid, 
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when  used  as  a  light,  subject  the  goods,  etc.,  etc.,  to  an  additional  pre- 
mium of  ten  cents  per  $100,  and  premium  for  such  use  must  be  in- 
dorsed in  writing  upon  the  policy."  The  complaint  did  not  aver  that 
camphene,  etc.,  was  not  used  as  a  light,  or,  if  used,  that  the  premium 
was  indorsed  upon  the  policy ;  and  it  was  held  that  it  was  not  neces- 
sary to  negative  in  the  complaint  a  breach  of  this  provision  ;  its  observ- 
ance not  being  necessary  to  be  proved  on  the  trial  as  one  of  the  facts 
constituting  the  cause  of  action ;  and  that  if  broken,  the  breach  was  a 
matter  of  defense,  which,  as  such,  should  have  been  stated  in  the  an- 
swer. Hwnt  V.  Hudson  Mwer  Fire  Ins.  Co.,  2  Duer,  481.  An  action 
was  brought  against  a  canal  commissioner  for  a  neglect  of  his  duties  as 
such  officer,  in  not  repairing  the  banks  of  the  canal,  in  consequence 
whereof  the  plaintiff  was  damaged,  etc.  It  was  held  that  the  complaint 
need  not  allege  that  the  defendant  had  funds  for  that  purpose,  because 
that  ought  to  be  alleged  as  a  defense.  Crriffith  v.  FoUett,  20  Barb. 
620.     And  see  Adsit  v.  Brady,  4  Hill,  631. 

There  are  some  cases  in  which  a  justice  of  the  peace  is  authorized  to 
render  a  judgment  for  a  sum  greater  than  the  ordinary  jurisdiction. 
In  an  action,  in  such  eases,  all  that  the  plaintiff  need  allege  or  prove  is, 
that  there  is  a  valid  cause  of  action.  He  need  not  allege  or  prove  any 
facts  which  ought  to  be  pleaded  as  a  defense.  Humphrey  v.  Persons, 
23  Barb.  313,  314.  So,  in  actions  for  goods  sold  and  delivered,  it  is 
not  necessary  to  allege  that  the  purchase-price  of  the  goods  has  not 
been  paid,  nor  that  it  remains  due  and  unpaid  at  the  time  of  commenc- 
ing the  action.  Salisbury  v.  Stvnson,  10  Hun,  242.  So,  in  actions 
upon  claims,  which  are  barred  by  the  statute  of  limitations,  the  com- 
plaint need  not  allege  a  new  promise  nor  a  part  payment ;  that  is  a  mat- 
ter of  defense,  and  must  be  set  up  in  the  answer.  (Jlarlc  v.  Atkmson, 
2  E.  D.  Smith,  112;  Fsselstyne  v.  Weeks,  12  N.  Y.  635 ;  Sands  v.  St. 
John,  36  Barb.  628  ;  vol.  1,  p.  118,  §  413. 

When  the  facts  which  constitute  the  plaintiff's  cause  of  action  are 
supposed  to  be  within  the  knowledge  of  the  defendant,  but  not  of  the 
plaintiff,  less  particularity  of  statement  is  required  in  the  complaint 
than  would  otherwise  be  necessary.  Van  liensselaer  v.  Jones,  2 
Barb.  643. 

In  an  action  for  the  recovery  of  a  penalty  for  a  violation  of  a 
statute,  if  there  is  a  proviso  in  it  which  excuses  certain  persons  from 
the  penalty,  the  complaint  need  not  negative  that  fact  as  to  the  defend- 
ant.    He  must  plead  it  to  avail  himself  of  the  defense.     Sheldon  v. 
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Clark,  1    Johns.  513 ;  Bermet  v.  Hurd,  3  id.  438 ;  Hart  v.   Oleis, 
8  id.  41. 

But  when  the  exceptions  in  a  statute  are  contained  in  the  enacting 
clause,  and  not  in  a  proviso,  the  complaint  in  an  action  for  a  violation 
of  the  statute  must  negative  the  exceptions.  Trustees,  etc.,  v.  Utica, 
etc.,  B.  B.,  6  Barb.  313. 

Surplusage.  Surplusage  consists  of  useless  and  immaterial  state- 
ments, in  addition  to  those  which  are  necessary  to  constitute  a  cause  of 
action,  or  a  ground  of  defense. 

If  the  pleading  is  legally  sufficient  without  such  surplusage;  the 
insertion  of  such  useless  and  immaterial  matter  will  not  vitiate  the 
pleading.  JVellis  v.  DeForest,  16  Barb.  61,  66  ;  Thomas  v.  Boosa,  7 
Johns.  461 ;  Chapman  v.  Smith,  13  id.  80. 

In  courts  of  record,  matters  which  are  clearly  surplusage  will  be 
struck  out  on  motion.  Stone  v.  De  Puga,  4  Saindf.  681 ;  Lee\.  Elias, 
3  id.  736. 

There  are  instances  in  which  a  pleading  may  be  so  framed  as  to  cause 
an  unnecessary  allegation  to  be  a  subject  of  much  inconvenience. 

In  an  action  for  the  conversion  of  personal  property,  or  for  an  injury 
to  it,  it  will  be  sufficient  to  state  such  facts  as  show  a  cause  of  action. 
But,  if  the  plaintiff  in  such  an  action  should  allege  that  a  trespass 
was  committed  on  certain  real  estate,  which  is  described,  and  also 
that  the  conversion  or  injury  of  the  personal  property  was  done  at  the 
same  time  and  place,  and  as  a  part  of  the  trespass  upon  the  real 
estate,  he  will  be  bound  to  prove  all  the  allegations.  In  actions  for 
torts  it  is  generally  sufficient  to  prove  a  portion  of  the  allegations,  if 
they  constitute  a  cause  of  action,  and  any  unnecessary  allegations  need 
not  be  proved.  But,  where  the  cause  of  action  is  alleged  to  be  a 
trespass  to  lands,  and  the  injury  to  personal  property  is  an  incident  or 
matter  of  aggravation,  the  trespass  to  the  real  estate  must  be  proved 
or  the  whole  action  will  fail.  Frost  v.  Duncan,  19  Barb.  560  ;  Scher- 
merhorn  v.  Buell,  4  Denio,  422,  424 ;  Rowe  v.  Willson,  1  id.  181; 
Houghtaling  v.  Houghtali/ng,  5  Barb.  379. 

Repugnant,  inconsistent,  etc.  All  pleadings  ought  to  be  true  ;  but 
if  they  are  repugnant  or  inconsistent  they  cannot  possibly  be  true  as 
to  all  the  allegations.  And  they  would  be  liable  to  a  demuxrer, 
becaiise  they  would  not  be  sufficiently  explicit  for  the  opposite  party 
to  understand  them. 

If  a  single,  separate,  affirmative  defense  in  an  answer  should  deny 
the  allegations  in  the  complaint,  and  should  also  plead  a  tender,  these 
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would  be  inconsistent  defenses.     Livingston  v.  Harrison^  2  E.  D. 
Smith,  197. 

But  a  defendant  may  plead  a  general  denial,  and  then  set  up  a 
separate  and  affirmative  defense,  because  both  answers  may  be  true. 
A  person  may  not  owe  another  any  thing,  even  if  such  a  claim  is  made, 
and  yet  he  may  tender  something  for  the  purpose  of  avoiding  costs 
in  case  an  unjust  claim  is  proved  against  him. 

In  an  action  to  recover  the  possession  of  personal  property,  the 
defendant  may  answer  by  a  general  denial,  and  may  also  set  up  as 
a  separate  defense  such  facts  as  constitute  a  justification.  Hackley 
V.  Ogmun,  10  How.  44 ;  Stiles  v.  Gomstock,  9  id.  48 ;  Mott  v. 
Burnett,  2  E.  D.  Smith,  50. 

How  facts  ought  to  Ibe  stated.  It  has  been  seen,  <mte,  282,  that 
the  pleadings  ought  not  to  state  the  evidence  of  the  facts,  nor  the  con- 
clusions of  law  which  arise  upon  them.  The  true  rule  is,  for  the 
pleader  to  allege  the  facts  according  to  their  logical  and  legal  effect. 
Bown  V.  Ghamplvn,  66  N.  Y.  214.  That  was  the  rule  before  the  Code. 
Bayley  v.  Onondaga, eto.,  Co.,  6  Hill,  476;  Scott  v.  Leiber,  2  Wend. 
479  ;  Granmis  v.  Glarlc,  8  Cow.  36.  But,  in  stating  a  written  agree- 
ment, it  was  also  proper  under  the  former  practice  to  set  out  the  paper 
itself  and  leave  the  court  to  construe  it  according  to  its  legal  effect. 
See  cases  just  cited. 

These  principles  of  pleading  have  not  been  changed  by  the  Code, 
for  it  has  been  held  in  numerous  cases,  that  it  was  sufficient  to  state  a 
contract  according  to  its  legal  effect,  whether  the  contract  was  verbal 
or  written.  Brown  v.  Champlin,  QQ  N.  Y.  214.  In  an  action  against 
a  principal,  for  a  fraud  committed  by  his  agent,  the  complaint  alleged 
that  the  frauds  were  committed  by  the  principal ;  but  no  reference  was 
made  to  the  acts  of  the  agent,  and  the  Court  of  Appeals  held  this  to  be 
correct.  Bennett  v.  Judson,  21  N.  Y.  238,  240 ;  Sherman  v.  If.  Y. 
Gentral  R.  B.,  22  Barb.  239.  The  principle  of  this  decision  is,  that 
the  act  of  an  agent  within  the  scope  of  his  authority  is  the  act  of  his 
principal,  and,  therefore,  it  ought  to  be  alleged  according  to  its  legal 
effect.  The  same  principle  was  applied  in  the  following  cases  :  Boyce 
V.  Brown,  7  Barb.  80 ;  Pattison  v.  Taylor,  8  id.  250  ;  Dollner  v. 
Gibson,  3  Code  Rep.  153 ;  Stewa/rt  v.  Travis,  10  How.  148,  153 ;  Gady 
V.  Allen,  22  Barb.  388,  395.  The  same  rule  appHes  to  cases  under  the 
statute  of  frauds,  for  it  is  not  necessary  to  allege  that  the  contract  was 
in  writing,  nor  to  state  those  other  acts  which  make  such  a  contract 
binding.  See  arde,  288  ;  Livingston  v.  Smith,  14.  How.  Pr.  490,  492. 
So  in  relation  to  sales,  or  assignments,  it  is  sufficient  to  allege  that  goods 
38 
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were  sold,  or  that  a  chose  in  action  was  assigned,  without  stating  the 
particular  acts  which  constitute  the  sale  or  assignment.  Ante,  292,  293. 
But  it  has  also  been  held  that  there  is  no  harm  in  stating  the  facts  just 
as  they  were,  as,  for  instance,  it  may  be  alleged  that  a  contract  was 
made  by  an  agent  duly  authorized,  etc. ;  Ives  v.  Mumphreys,  1  E.  D. 
Smith,  196,  201 ;  /Si.  John  v.  Griffith,  1  Abb.  39 ;  or,  a  written  con- 
tract may  be  set  out  in  the  complaint ;  FairbanTcs  v.  Bloomfield,  2 
Duer,  349 ;  or,  in  an  action  for  money  had  and  received,  the  complaint 
may  state  how  the  defendant  received  the  money.  Lienan  v.  Lincoln, 
2  Duer,  670.  But  when  a  party  elects  to  state  the  facts  of  the  case 
instead  of  their  legal  effect,  he  must  be  careful  to  avoid  the  statement 
of  mere  evidence,  or  of  legal  conclusions.  Ante,  282. 

In  declaring  upon  written  agreements,  i#  is  always  easier  to  set  out 
the  contract  itself,  and  then  make  such  additional  allegations  as  consti- 
tute a  cause  of  action.  And,  when  the  cause  of  action  or  defense  is 
founded  upon  an  account,  or  an  instrument  for  the  payment  of  money 
only,  it  is  sufficient  for  the  pleader  to  deliver  it  to  the  court,  and  state 
that  there  is  a  specified  sum  due  to  him  thereupon  from  the  adverse 
party,  which  sum  he  claims  to  recover  or  set  off.  Yol.  1,  p.  27,  §  2941. 

Recitals.  When  a  written  instrument  is  sued  upon,  and  a  copy  of 
it  is  set  out  in  the  complaint,  or  when  a  written  instrument  is  set  out 
in  an  answer,  the  recitals  in  the  instrument  set  out  will  constitute  a 
part  of  the  allegations  in  the  pleading.  But,  if  the  instrument  set  out 
does  not  show  a  cause  of  action  or  defense  upon  its  face,  as  for  instance, 
if  it  does  not  show  any  consideration,  there  must  be  allegations  to  show 
a  consideration.  Spear  v.  Downing,  22  How.  30.  If  the  instrument 
shows  a  consideration,  then  a  recital  of  its  contents  is  a  pleading  of 
facts.  Prvndle  v.  Caruthers,  15  IS.  T.  425 ;  Slach  v.  Heath,  1  Abb. 
331 ;  Spear  v.  Downing,  22  How.  30.  And  see  Keteltas  v.  Myers, 
19  N.  Y.  231 ;   Farron  v.  Sherwood,  17  id.  227. 

Facts  not  denied  are  admitted.  It  is  a  rule  of  very  extensive  ap- 
plication, that  any  material  fact  in  a  pleading  which  is  not  denied  in  a 
subsequent  pleading  is  admitted.  And  this  principle  was  well  settled 
before  the  Code.  BayTnond  v.  Wheeler,  9  Cow.  296,  302 ;  Jack  v. 
Ma/rtin,  12  Wend.  311 ;  S.  C,  14  id.  507.  This  rule  is  expressly  ap- 
plied to  courts  of  record  by  the  Code,  and  is  equally  applicable  to 
justices'  courts.  Walrod  v.  Bennett,  6  Barb.  145.  But,  in  a  justice's 
court,  the  rule  cannot  be  applied  except  in  those  cases  in  which  allega- 
tions in  the  complaint  are  not  denied  in  the  answer. 

There  is  no  reply  in  those  courts,  and,  therefore,  no  denial  can  be 
made  of  those  matters  of  defense  which  are  stated  in  the  answer. 


GENERAL  EULES  OF  PLEADING.  299 

Facts  not  denied  are  admitted. 

Every  material  allegation  in  an  answer  is  considered  as  denied,  and 
besides  that,  all  new  matter  by  way  of  avoidance  of  the  answer  is 
admissible  without  any  reply.  Hodges  v.  Hunt,  22  Barb.  150.  But  even 
in  relation  to  the  complaint,  the  rule  is,  that  if  there  is  a  general  denial 
of  the  facts  in  the  complaint,  or  a  special  denial  of  a  portion  of  them, 
any  answer  which  sets  np  new  matter  will  not  admit  the  facts  so  put 
in  issue  by  the  previous  denial.  Swift  v.  Kingsley,  24  Barb.  Sil  ; 
Troy,  etc.,  H.  H.  v.  Kerr,  17  id.  681. 

The  rule  itself  has  no  application  except  as  to  material  allegations 
which  are  necessary  to  constitute  a  cause  of  action,  and  an  omission  to 
deny  immaterial  allegations,  or  mere  matters  in  aggravation,  or  mere 
conclusions  of  law,  is  not  an  admission  of  them.  A  party  is  not 
estopped  by  not  taking  issue  upon  a  matter  of  law  averred  in  hjs 
adversary's  pleading.  Jordan  v.  IN'ational  Shoe  <&  Leather  Banh,  74 
N.  Y.  467 ;  Bonnell  v.  Oriswold,  68  id.  298 ;  Dillon  v.  Brainard, 
21  "Wall.  430  ;  People  v.  Commissioners  of  Highways,  54  N.  Y.  276. 

An  allegation  in  a  pleading  of  an  amount  of  unliquidated  damages, 
or  of  a  value,  is  not  to  be  taken  as  true  by  an  omission  to  deny  it  except 
to  sustain  jurisdiction  or  to  show  the  performance  of  a  contract  requir- 
ing such  value,  or  the  like.     Stuart  v.  Binsse,  10  Bosw.  436. 

An  admission  of  the  facts  stated  in  the  complaint  may  be  made  by 
expressly  admitting  their  truth,  or  they  may  be  admitted  by  implica- 
tion. If  an  answer  is  interposed,  and  there  is  no  denial  of  any  of  the 
allegations  in  the  complaint,  then  the  whole  complaint  is  admitted  by 
implication.  If  a  part  of  the  allegations  are  denied,  and  there  is  no 
denial  as  to  a  part  of  them,  then  those  allegations  which  are  not  denied 
are  admitted  by  implication.  If  the  complaint  is  not  verified,  and  the 
defendant  does  not  appear  and  answer  in  the  action,' there  is  no 
implied  admission,  and  the  plaintiff  must  prove  his  case  in  the  same 
manner  as  though  a  general  denial  had  been  interposed.  Yol.  1,  p.  9, 
§2891;   Perkins  v.  StebUns,    29    Barb.    523;    Swift    r.  Falconer, 

2  Sandf .  640 ;    Carter   v.    Dallimore,   id.  222 ;    Jones  v.  Pridham, 

3  E.  D.  Smith,  155;  Howard  v.  Brown,  2  id.  247.  If  the 
defendant  appears  and  joins  issue,  but  does  not  appear  at  the 
trial,  the  plaintiff  must  still  prove  his  case.  Alburtis  v.  MoCready, 
2  E.  D.  Smith,  39.  But  that  must  relate  to  a  case  in  which 
tlie  answer  put  in  issue  the  facts  alleged  in  the  complaint.  If 
the  defendant  should  appear  and  answer  in  an  action,  and  his  answer 
should  not  deny  any  allegation  in  the  complaint,  but  should  set  up  an 
aflfirmative  defense  to  the  cause  of  action  alleged  in  the  complaint,  the 
plaintiff  would  not  be  bound  to  prove  a  cause  of  action,  whether  the 
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action  were  tried  at  the  joining  of  issue  or  at  an  adjourned  day.  Den- 
nison  v.  Carnahan,  1  E.  D.  Smith,  144,  146 ;  Walrod  v.  Bennett,  6 
Barb.  144 ;  Bridge  v.  Payson,  5  Sandf .  210  ;  Gregory  v.  Trainor,  4 
E.  D.  Smith,  58 ;  S.  C,  1  Abb.  209.  But  there  may  be  cases  in 
which  such  an  admission  may  not  admit  any  thing  more  than  that 
there  is  a  cause  of  action  for  nominal  damages.  And  if  that  is  all  that 
is  admitted,  then  the  plaintiff  must  prove  the  amount  of  damages  in 
the  same  maimer  as  though  a  general  denial  had  been  interposed. 

A  failure  to  answer  or  demur  to  a  verified  complaint  served  with 
the  summons  in  the  action  is  deemed  an  admission  of  the  truth  of 
every  allegation  therein ;  and  the  court,  on  filing  the  summons,  com- 
plaint, and  proof  of  service,  must  enter  judgment  for  the  amount 
demanded  in  the  complaint,  without  further  proof.     Yol.  1,  p.  177. 

Facts  admitted  by  the  pleadings  cannot  be  disproved  by  evidence. 
They  are  to  be  taken  as  true  for  the  purposes  of  the  action.  Bridge 
V.  Payson,  5  Sandf.  210 ;  Walrod  v.  Bennett,  6  Barb.  145  ;  Grosbie 
v.  Leary,  6  Bosw.  312 ;  Byhe  v.  Maguire,  57  E".  Y.  429 ;  Rohhins  v. 
Codman,  4  E.  D.  Smith,  315. 

"What  allegations  are  material  will  be  next  discussed. 

What  are  material  allegations.  A  material  allegation  is  one 
which  is  necessary  to  constitute  a  part  of  the  facts  upon  which  the 
plaintiff  relies  to  recover  a  judgment ;  or  one  which  is  necessary  to 
constitute  a  part. of  the  matters  of  defense.  It  is  an  allegation  which 
it  is  material  to  establish  on  the  trial,  either  by  evidence  or  by  some 
rule  of  law  which  stands  for  proof  in  relation  to  such  allegation.  Fry 
V.  Bennett,  5  Sandf.  54 ;  Newman  v.  Otto,  4  id.  668.  A  test  of 
materiality  is  to  strike  out  the  allegation  which  is  deemed  superfluous, 
and,  if  a  good  cause  of  action  or  ground  of  defense  is  still  stated,  then 
the  allegation  is  not  material ;  but  if  there  is  no  cause  of  action  or 
ground  of  defense  stated  without  the  allegation,  then  it  is  material. 
Mayor,  etc.,  of  Albany  y.  Ounliff,  2  JST.  Y.  170, 171,  Cady,  J. ;  Oechs  v. 
Gooh,  3  Duer,  161,  165. 

Allegations  may  be  material  in  one  point  of  view  and  immaterial  in 
another.  Special  damages  and  matters  in  aggravation  may  be  material 
to  be  alleged  for  the  purpose  of  allowing  proof  of  them  at  the  trial, 
but  they  are  not  material  for  the  purpose  of  constituting  a  cause  of 
action  ;  and,  therefore,  an  omission  to  deny  them  is  not  an  admission 
of  their  truth.  And  besides  that,  such  allegations  are  not  traversable, 
because  no  issue  can  be  formed  upon  such  allegations  alone.  An 
affirmative  defense  which  does  not  deny  any  allegation  in  such  a  com- 
plaint merely  admits  a  case  for  nominal  damages.     Gilbert  v.  Bounds, 
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14  How.  46,  49,  50 ;  Moloney  v.  Dows,  15  id.  265  ;  Batesy  Y.-Loomis, 
5  Wend.  134 ;  Boot  v.  Foster,  9  How.  37. 

Facts  not  alleged  cannot  be  proved.  This  rule  does  not  possess 
the  same  importance  in  relation  to  variances  that  it  did  under  the 
former  practice  when  a  variance  was  fatal,  and  when  amendments  could 
not  be  made  as  they  now  may.  But,  as  the  rule  now  stands,  a  plaintiff 
cannot  declare  for  one  cause  of  action  and  prove  a  different  one  under  an 
objection  of  the  defendant.  There  can  be  no  recovery  for  a  cause  of 
action  entirely  different  from  that  set  forth  in  the  complaint.  Arnold 
V.  Angell,  62  N.  T.  508 ;    HolUster  v.  Englehart,  11  Hun,  446. 

The  plaintiff  can  have  no  relief  that  is  not  consistent  with  the  case 
made  by  his  complaint  and  embraced  within  the  issue.  He  must 
establish  his  allegations  and  bring  his  case  within  the  allegations  as 
well  as  within  the  proof.  Stevens  v.  Mayor,  etc.,  of  New  Yorh,  84 
N.  Y.  296,  305 ;  Bradley  v.  Aldrich,  40  id.  504.  Notwithstand- 
ing the  liberal  rule  of  construction  applied  to  pleadings  under  the 
Code  there  is  no  case  or  principle  upon  which  the  plaintiff  may 
recover,  not  only  upon  facts  not  stated,  but  upon  evidence  which 
disproves  those  which  are  stated.  The  principle  still  remains  that 
the  judgment  to  be  rendered  by  any  court  must  be  ^'secundum 
allegata  et  jprdbata.  Neudecker  v.  Kohlherg,  81  N.  T.  296  ;  Wright 
V.  Delafield,  25  N.  Y.  266 ;  Allen  v.  MerGam,tile  Mut.  Ins.  Co.,  46 
Barb.  642 ;  Coe  v.   Cassidy,  6  Daly,  242,  245. 

Although  a  defective  statement  of  facts  in  a  pleading  will  render 
evidence  admissible  to  prove  the  pleading,  the  rule  is  not  extended 
so  far  as  to  allow  evidence  in  proof  of  facts  which  ought  to  have  been 
alleged  but  have  been  omitted.  Facts  proved  but  not  alleged  are  not 
available  to  the  party  proving  them.  Kelsey  v.  Western,  2  N.  Y.  501 ; 
Field  V.  Mayor,  etc.,  of  Mew  York,  6  id.  1T9  ;  Brazill  v.  Isham,  12 
id.  ^  ;  M.  Y.  Central  Ins.  Co.  v.  Nat.  Protection  Ins.  Co.,  20  Barb. 
468. 

For  instance,  the  plaintiff  cannot  complain  upon  contract  and  prove 
and  recover  for  a  tort.  Waldhein  v.  SicTcel,  1  Hilt.  45.  And  see 
Volkening  v.  DeOraaf,  12  Jones  &  Sp.  424.  And  when  the  com- 
plaint states  a  cause  of  action  for  a  tort,  it  is  not  competent  at 
the  trial  to  convert  it  into  a  cause  of  action  on  contract.  Neudecker 
V.  Kohlherg,  81  N.  Y.  296 ;  Degraw  v.  Elmore,  50  id.  1 ;  Ross  v. 
Mather,  51  id.  108  ;  S.  C,  10  Am.  Kep.  562 ;  Matthews  v.  Cady,  61  N. 
Y.  651  ;  Walter  v.  Bennett,  16  id.  250;  Combs  v.  Dunn,  56  How. 
169  ;  Barnes  v.  Quigley,  59  N.  Y.  265  ;  People  v.  Denison,  19  Hun, 
137 ;  Bernhard  v.  Seligman,  54  N.  Y.  661.     And  when  a  case  has 
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been  tried  as  one  sounding  in  tort,  the  pleading  cannot  be  changed  on 
an  appeal  to  an  action  on  contract.  Andrews  v.  Bond,  16  Barb.  633. 
But  see  Doughty  v.  Crazier,  9  Abb.  411.  And  when  special  damages 
are  sought  to  be  recovered,  they  ought  to  be  allowed,  in  order  to  admit 
proof  of  them.  Yander slice  v.  Newton,  4  N.  Y.  130  ;  Low  v.  Archer, 
12  id.  277,  282  ;  Moloney  v.  Dows,  15  How.  265. 

But  there  is  one  point  of  view  in  wliich  this  rule  is  now  of  far  greater 
importance  than  under  the  old  practice. 

Every  affirmative  defense  whatever  must  now  be  set  up  in  the 
answer,  or  no  evidence  will  be  admissible  to  prove  it. 

A  general  denial  will  permit  the  defendant  to  disprove  any  allega- 
tion in  the  complaint,  if  it  is  a  material  one,  or  it  will  permit  the 
defendant  to  disprove  such  facts  as  the  plaintiff  may  prove  to  establish 
his  cause  of  action.  But  every  defense  which  is  founded  upon  the  as- 
sumption that  the  complaint  states  a  cause  of  action,  but  to  which  there 
is  a  valid  defense,  even  if  the  complaint  is  true,  must  be  set  out  in  the 
answer.  For  instance,  in  an  action  upon  a  promissory  note,  the  defend- 
ant may  have  made  the  note,  but  he  has  paid  it ;  now  payment  must  be 
set  up  in  the  answer,  or  it  cannot  be  proved ;  and  so  of  every  affirma- 
tive defense. 

But,  in  justices'  courts,  if  the  parties  set  out  a  cause  of  action  or  de- 
fense ever  so  defectively,  and  no  demurrer  is  interposed  to  it,  the 
justice  must  permit  any  evidence  which  is  proper  to  prove  such  cause 
of  action  or  defense,  in  the  same  manner  as  tliough  the  cause  of  action 
or  defense  were  properly  stated.  White  v.  Spencer,  14  N.  Y.  247  ; 
Chapman  v.  Carolin,  3  Bosw.  456  ;  Young  v.  Rummell,  5  Hill,  60. 
And  if  the  pleadings«are  ever  so  defective,  or  if  a  defense  not  set  up  in 
the  answer  is  pi-oved  without  objection,  the  judgment  will  be  valid, 
and  will  not  be  reversed  on  an  appeal.  Tifft  v.  Tifft,  4  Denio,  175  ; 
Hall  V.  McKeohnie,  22  Barb.  245  ;  Neff  v.  Glute,  12  id.  466  ;  Bell 
V.  Davis,  8  id.  210 ;    Young  v.  liummell,  5  Hill,  60. 

Matters  in  aggravation,  etc.  When  an  action  can  be  maintained, 
and  the  circumstances  attending  it  are  of  an  aggravated  character,  such 
circumstances  may  be  alleged,  so  as  to  authorize  evidence  in  relation  to 
the  measure  or  amount  of  damages.  Root  v.  Foster,  9  How.  37 ; 
Oilhert  v.  Bounds,  14  id.  46,  50 ;  Brewer  v.  Temple,  15  id.  286 ; 
Bates  V.  Loomis,  5  Wend.  104.  And  the  same  rule  applies  to  special 
damages. 

Special  damages.  General  damages  are  such  as  necessarily  result 
from  the  injury  complained  of,  and  maybe  recovered  without  a  special 
averment    in  the  complaint.     But    such  damages  as  are  the  natural 
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but  not  the  necessary  result  of  the  injury  are  special,  and  must  be 
stated  in  the  complaint  to  prevent  a  siirprise  upon  the  defendant.  Van- 
dersUce  v.  JVewton,  4  N.  Y.  130,  133 ;  low  v.  Archer,  12  id.  277,  282 ; 
Armstrong  v.  Percy,  5  Wend.  535 ;  Moloney  v.  Dows,  15  How.  265  ; 
Briggs  v.  VanderhUt,  19  Barb.  222 ;  Bogert  v.  BurTchalter,  2  id. 
525.  A  justice  may  permit  an  amendment  at  the  trial,  by  inserting  a 
claim  for  special  damages,  when  no  injury  will  result  to  the  defendant, 
and  substantial  justice  will  be  promoted,  and  upon  such  terms  as  may 
be  jnst.  Miller  v.  Oarling,  12  How.  203. 

In  actions  for  a  breach  of  conti-act  or  in  actions  on  an  indemnity 
bond,  if  the  plaintiff  states  no  special  damages  in  his  complaint,  he  is 
confined  in  his  recovery  to  such  only  as  arise  from  the  breach,  and 
then  only  to  such  as  are  proximate,  and  are  the  fair  legal  and  natural 
result  of  the  act  provided  against.     Halloch  v.  Belcher,  42  Barb.  199. 

Scienter,  etc.  There  are  instances  when  knowledge  upon  the  part 
of  the  defendant  will  make  him  liable  for  his  acts  or  representations, 
when,  without  such  knowledge,  he  would  not  be  liable.  And  knowl- 
edge and  intent  are  frequently  important  in  their  influence  upon  the 
amount  of  damages.  Whenever  knowledge  by  the  defendant  is  essen- 
tial to  a  cause  of  action,  such  knowledge  must  be  alleged  in  the  com- 
plaint. The  cases  in  which  this  principle  is  appHcable  are  those  which 
relate  to  mischief  done  by  domestic  animals,  representations  as  to  the 
solvency  of  third  persons,  and  the  Uke.  The  cases  will  be  noticed  in 
appropriate  places. 

Duly,  etc.  There  are  frequent  instances  in  which  it  is  alleged  that 
some  act  was  duly  done.  When  the  question  arises  upon  undisputed 
facts,  it  is  a  matter  of  law ;  and  when  the  question  is  whether  the  act 
was  properly  done  in  fact,  then  it  is  a  question  of  fact. 

The  general  rule  is,  that  such  facts  should  be  stated  in  the  pleading 
as  will  show  that  the  alleged  act  was  duly  performed.  It  has  been 
held  that  it  was  a  proper  allegation  to  allege  that  a  chose  in  action  was 
duly  assigned.     Fowler  v.  N.  T.  Ind.  Ins.  Co.,  23  Barb.  143. 

It  has  also  been  held  that  in  an  action  against  the  indorser  of  a  note 
payable  at  a  particular  place,  an  allegation  that,  at  the  maturity  of  the 
note,  it  was  duly  presented  to  the  maker  for  payment,  is  a  sufficient 
averment  of  presentment  at  the  place  of  payment.  Farner  v.  Wil- 
liams, 37  Barb.  1 ;  S.  C,  14  Abb.  215  ;  Gay  v.  Pcmie,  5  How.  107 ; 
Adatns  v.  SherriU,  14  id.  297.  So  an  allegation  that  a  bill  of  ex- 
change was  duly  protested  has  been  held  suflScient.  Woodbury  v. 
Sachrider,  2  Abb.  402.  But  see  contra.  Price  v.  McGlave,  6  Duer, 
544,  548,  549.     In  an  action  by  a  receiver  of  an  insolvent  corporation, 
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such,  for  instance,  as  fire  insurance  companies,  on  premium  notes,  it  is 
not  sufficient  to  allege  that  the  plaintiff  was  duly  appointed  receiver, 
etc.  He  must  allege  the  facts  which  show  a  valid  and  legal  appoint- 
ment. WMte  V.  Jorj,  13  IST.  Y.  83,  91 ;  Gillet  v.  Fairchild,  4  Denio, 
80,  and  cases.  On  the  other  hand  it  has  been  held  that,  in  an  action 
brought  by  a  receiver,  an  allegation  that  the  plaintiff  was,  by  an  order 
of  a  justice  of  the  Supreme  Court,  duly  appointed  receiver  upon  the 
application  of  the  judgment  creditor,  is  sufficient  to  let  in  proof  on 
the  trial  of  all  the  facts  conferring  jurisdiction.  Rockwell  v.  Merwin, 
45  N.  Y.  166.  See  Scroggs  v.  Palmer,  66  Barb.  505 ;  Manley  v. 
Rassiga,  13  Hun,  288. 

Profert,  etc.  The  system  of  making  a  formal  profert  of  papers, 
by  stating  in  the  pleadings  that  they'  are  so  offered,  is  not  now  the 
practice  even  in  courts  of  record.  Supervisors,  etc.,  v.  White,  30 
Barb.  72 ;  Mayor,  etc.,  v.  Doody,  4  Abb.  128 ;  Welles  v.  Webster,  9 
How.  251.  In  justices'  courts  the  justice  is  authorized,  on  the 
request  of  either  party,  to  require  the  other  ^o  exhibit  his  account  or 
demand  to  the  party  who  asks  for  its  production.  Yol;  1,  p.  27, 
§  2942. 

Construction  of  pleadings.  The  construction  which  is  put  upon 
pleadings  depends  materially  upon  the  time  when,  and  the  manner  in 
which  the  question  is  presented.  If,  at  the  joining  of  issue,  either 
party  demurs  to  a  pleading  of  the  other,  on  the  ground  that  it  does 
not  contain  sufficient  facts  to  constitute  a  cause  of  action  or  a  ground 
of  defense,  the  justice  must  decide  this  issue.  And  in  such  a  case  his 
decision  is  not  a  mere  discretionary  one.  He  must  decide  it  according 
to  the  rules  of  law.  And  if  the  pleading  demurred  to  is  not  legally 
sufficient,  he  must  sustain  the  demurrer  and  order  the  opposite  party 
to  amend  such  defective  pleading.  But  a  demurrer  to  a  complaint  for 
insufficiency  can  only  be  sustained  when  it  appears  that,  admitting  all 
the  facts  alleged,  it  presents  no  cause  of  action  whatever.  It  is  not 
sufficient  that  the  facts  are  imperfectly  or  informally  averred,  or  that 
,  the  pleading  lacks  definiteness  and  precision,  or  that  the  material  facts 
are  only  argumentatively  averred.  The  complaint  on  demurrer  is 
deemed  to  allege  what  can  be  implied  from  the  allegations  therein,  by 
reasonable  and  fair  intendment,  and  facts  impliedly  averred  are  ti'avers- 
able  in  the  same  manner  as  though  directly  averred.  Marie  v.  Gar- 
rison, 83  N.  Y.  14.  In  deciding  upon  the  sufficiency  of  a  pleading 
which  is  demurred  to,  the  justice  ought  always  to  give  it  a  reasonable 
construction  with  a  view  to  substantial  justice  between  the  parties. 
Allen  V.  Patterson,  7  N.  Y.  476,  480.     The  cases  upon  this  question 
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will  be  fully  considered  when  treating  of  demurrers.  If  no  objection 
is  made  by  way  of  demurrer  to  tbe  pleadings  they  must  be  construed 
liberally,  and  a  party  ought  to  be  permitted  to  give  evidence  of  any 
cause  of  action  or  defense  which  he  has  pleaded  in  any  manner,  how- 
ever defectively  or  informally.  Soss  v.  Hamilton,  3  Barb.  609 ;  Wil- 
lard  V.  Bridge,  4r  id.  361,  365  ;  White  v.  Spencer,  14  N.  Y.  247.  See 
a/nte,  302.  If  no  objection  is  taken  to  the  pleadings  in  the  justice's 
court,  none  can  be  made  on  an  appeal.     See  ante,  302. 

§  2.  Complaints.  We  have  already  discussed  some  of  the  general 
rules  of  pleadings,  which  are  equally  apphcable  to  either  complaint  or 
answer. 

It  is  now  proposed  to  explain  with  more  particularity  those  rules 
which  apply  to  each  of  them  separately ;  and  this  will  include  com- 
plaints, answers  and  demurrers,  which  are  the  only  pleadings  per- 
mitted in  justices'  courts.  The  first  pleading  in  a  cause  is  the  com- 
plaint of  the  plaintiff.  And  in  this  he  is  required  to  state  those  facts, 
or  to  make  those  allegations  which  he  claims  will  constitute  his  right 
of  action  when  those  facts  are  admitted  by  a  demurrer  or  answer,  or 
when  established  by  proof  at  the  trial. 

There  are  some  formal  matters  to  be  observed  in  drawing  a  written 
complaint,  when  the  party  draws  such  a  one;  or  when  the  justice 
takes  down  the  substance  of  the  allegations  of  the  plaintiff. 

Every  complaint  ought  to  state  the  name  of  the  court,  the  name  of 
the  justice,  the  names  of  the  parties,  plaintiff  and  defendant,  the  right 
or  character  in  which  the  parties  sue ;  and  the  name  of  the  county  and 
town  in  which  the  action  is  brought. 

The  formal  part  of  the  commencement  of  a  complaint  may  be  framed 
thus: 

JUSTICE'S  COUET— -Fulton  Codntt,  ss.  ; 


John   Doe 

agst. 

Eichard  Roe. 


Before  Johkt  Feothingham,  Esq. 


Number  of  parties.  There  are  some  rules  in  relation  to  this  formal 
part  of  the  complaint  which  are  worthy  of  a  more  particular  notice 
than  merely  to  give  their  form,  because  the  complaint  must  correspond 
with  the  process  in  certain  particulars. 

The  complaint  must  correspond  with  the  summons  in  the  number  of 
parties  to  the  action,  whether  plaintiffs  or  defendants. 

If  two  persons  are  named  as  plaintiffs  in  the  summons,  they  must 
39 
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also  be  both  named  in  the  complaint  as  plaintiffs,  and  so  in  relation  to 
defendants.  But  if  the  parties  join  issue  voluntarily,  without  any 
objection,  the  proceedings  will  be  regular  as  to  those  who  so  join  issue, 
and  the  case  may  be  treated  as  one  in  which  a  voluntary  issue  is  joined 
by  the  parties  without  process.     Yol.  1,  p.  5,  §  2876. 

But  if  objection  is  made  by  the  defendant,  the  justice  ought  to  re- 
quire the  complaint  to  correspond  with  the  summons  as  to  the  names 
and  the  number  of  parties. 

Names  of  parties.  The  names  of  all  the  parties  ought  to  be  stated 
in  the  title  of  the  complaint.  Though  if  they  are  not  all  stated  in  the 
title,  but  are  all  stated  correctly  in  the  body  of  the  complaint,  that  will 
be  sufficient.     Hill  v.  Thaoter,  3  How.  407  ;  S.  C,  2  Code  Eep.  3. 

The  name  of  each  of  the  parties  ought  to  be  stated  in  full,  except 
middle  names,  which  may  be  represented  by  the  initial  letters. 

In  an  action  by  a  firm  of  partners,  it  is  not  sufficient  to  state  the 
names  of  the  firm  as  "  Dunn  &  Davis,"  when  the  names  of  the  partners 
are  James  Dunn  and  George  P.  Davis.  Their  names  ought  to  be 
stated  in  full.  So  if  there  are  several  partners,  and  a  portion  of  them 
are  named,  but  there  is  the  addition  of  "  &  Co."  to  the  names,  this  is 
not  sufficient,  for  the  names  ought  to  be  stated  in  fxiU.  Bentley  v. 
Bmith,  3  Gaines,  170.  See  Cranjoford  v.  Collvrhs,  30  How.  398  ;  S".  C, 
45  Barb.  269. 

Under  the  old  practice  a  defendant  might  plead  as  matter  in  abate- 
ment that  his  name  was  not  correctly  stated.  Mcmn  v.  Carley,  4 
Cow.  148.  But  under  the  present  practice  a  defendant  may  be  sued 
by  a  fictitious  name  when  his  real  name  is  unknown,  and  on  the  dis- 
covery of  the  true  name  the  summons  and  all  subsequent  proceedings 
maybe  amended  by  the  insertion  of  the  true  name.  Yol.  1,  p.  7,  §  2884. 
A  mistake  in  the  name  of  a  party  may  always  be  amended. 

Character  or  right  in  which  action  is  brought.  When  the  ac- 
tion is  brought  in  the  name  of  a  person  who  sues  in  a  representative 
capacity,  the  complaint  ought  to  show  that  fact. 

There  are  numerous  cases  in  which  actions  may  be  brought  in  justices' 
courts,  by  plaintiffs  in  a  representative  capacity,  such  as  administrator 
executor,  assignee  for  benefit  of  creditors,  trustee  of  an  express  trust, 
receiver,  or  public  officer  of  a  town  or  county.  In  all  these  cases,  and  in 
others  of  a  similar  character,  the  complaint  must  show  clearly  that  the 
plaintiff  has  a  right  to  sue,  and  that  he  does  sue  in  such  capacity. 

Assignee  for  benefit  of  creditors.  When  a  plaintiff  sues  as 
assignee  of  an  insolvent  debtor,  the  complaint  ought  to  state  such  facts 
as  will  show  that  he  is  such  assignee,  and  how  he  became  such .   It  will 
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not  be  sufficient  to  name  him  as  assignee  in  the  title  of  the  action,  but 
the  body  of  the  complaint  must  show  clearly,  by  proper  allegations, 
that  he  is  assignee,  and  that  he  sues  as  such .  A  trustee  must  sue  as 
^'such  to  avoid  a  personal  liability  for  costs.  And  when  he  sues  in  his 
own  right  and  is  defeated,  he  is  liable  for  costs.  Murray  v.  Sen- 
drickson,  6  Abb.  96  ;  S.  C,  1  Bosw.  635.  But  if  he  sues  as  assignee, 
and  acts  in  good  faith,  he  is  not  chargeable  personally  with  the  costs  in 
case  of  defeat.     Cvmningham  v.  McGregor,  12  How.  305. 

Administrator  or  executor.  When  the  plaintiff  sues  as  adminis- 
trator or  executor,  he  must  show,  in  the  body  of  the  complaint,  by 
proper  allegations,  that  he  sues  as  such,  and  not  in  his  individual  ca- 
pacity. The  proper  allegations  will  be  stated  in  the  form  of  complaint 
given  in  this  work. 

Complaint  by  infant  and  guardian.  "When  an  infant  is  plaintiff 
and  a  guardian  ad  litem  has  been  appointed  for  him,  the  complaint 
ought  to  show  in  the  body  of  it  that  the  plaintiff  is  an  infant,  and  that 
a  guardian  ad  litem  was  properly  appointed  to  prosecute  the  action. 
This  is  a  traversable  fact  and  must  be  so  stated  that  it  may  be  traversed. 
If  there  is  no  allegation  of  the  infancy  or  of  the  due  appointment  of 
the  guardian,  the  complaint  will  show  a  departure  from  the  summons 
in  the  character  in  which  the  plaintiff  sues  ;  and  if  the  infancy  is  al- 
leged and  the  due  appointment  of  the  guardian  is  not  averred,  the  com- 
plaint will  show  an  appearance  by  one  under  a  legal  disability  to  sue,  or 
an  unauthorized  appearance  by  a  third  person  for  a  party  under  such 
disability.  See  Hulbert  v.  Young,  13  How.  413 ;  Stanley  v.  Chap- 
jpell,  8  Cow.  235 ;  Orantmian  v.  Thrall,  44  Barb.  1Y3.  As  the  Code 
requires  the  appointment  of  a  guardian  for  an  infant  plaintiff  before  a 
summons  is  issued  in  the  action,  and  impliedly  prohibits  the  infant 
from  maintaining  an  action  before  such  appointment,  it  would  seem 
that  there  is  the  same  necessity  for  alleging  and  proving  the  due  ap- 
pointment that  there  is  for  alleging  and  proving  an  order  granting 
leave  to  sue  where  the  statute  prohibits  the  bringing  of  an  action  be- 
fore such  leave  is  granted.  In  the  latter  case,  the  lack  of  authority  to 
sue  is  not  a  matter  of  defense  to  be  pleaded  and  proved  affirmatively 
by,  the  defendants,  but  it  is  a  matter  to  be  alleged,  or  at  least  proved 
by  the  plaintiff  iu  order  to  maintain  his  action.  See  ScofieldY.  Doscher, 
72  N.  Y.  491. 

Receivers.  In  actions  by  receivers  the  complaint  must  show  that 
they  were  legally  appointed  as  such.  The  proper  averments  will  be 
found  in  the  precedent  of  complaint. 


308  COMPLAINTS. 


Public  officers. —  General  rules. — Contract,  complaint  on. —  Complaint,  when  special. 

Public  officers.  The  same  rule  applies  to  public  officers  which  has 
been  shown  to  apply  to  receivers,  executors,  etc.  The  complaint  must 
show  authority  to  sue.     See  "  Form  of  Oomplaint.^^ 

Greneral  rules.  There  are  so  many  cases  in  which  plaintiffs  may 
sue  in  a  representative  capacity,  in  a  justice's  court,  that  it  will  not  be 
convenient  to  enumerate  them  all.  The  same  rule  is  applicable 
to  all  such  cases,  and  that  is,  that  the  complaint  must  clearly  show  in 
the  body  of  it  that  the  party  is  entitled  to  sue,  and  that  there  is  a  cause 
of  action.  In  every  instance,  the  complaint  ought  to  agree  with  the 
process  as  to  the  character  in  which  the  plaintiff  sues,  and  when  it 
does  not,  the  justice  must  set  aside  the  complaint  on  motion,  if  that  is 
made  before  issue  is  joined.  Tuttle  r.  Smith,  14  How.  395 ;  S.  C,  & 
Abb.  330;  Allen  v.  Allen,  14  How.  248;  Blcmchard  v.  Strait,  8  id. 
83.  But  if  no  objection  is  made  until  after  issue  joined,  it  will  then 
be  too  late,  and  the  issue  must  be  tried  as  one  which  was  voluntarily 
joined,  as  though  no  process  had  been  issued. 

Contract,  complaint  on.  We  will  now  proceed  to  notice  what 
facts  ought  to  be  stated  in  the  body  of  the  complaint  in  an  action 
arising  upon  contract.  If  the  cause  of  action  is  local,  the  complaint 
ought  to  show  affirmatively  that  the  action  is  brought  in  the  proper 
countj'^  or  town.     Yermilya  v.  BeaUy,  6  Barb.  429. 

If  the  cause  of  action  is  a  transitory  one,  and  it  is  illegal  by  the 
laws  of  this  State,  though  it  was  legal  where  the  contract  was 
made,  the  complaint  must  show  where  it  was  made  and  what  the 
law  was  there,  so  as  to  show  it  legal  here.  Thatcher  v.  Morris, 
11  N.  T.  437.  A  complaint  need  not  be  dated,  nor  need  it  show 
affirmatively  that  the  debt  for  which  the  action  is  brought  was 
due  before  the  suit  was  commenced.  Maynard  v.  Talcott,  11  Barb. 
569  ;  Smith  v.  Holmes,  19  N.  T.  271.  If  the  complaint  shows  on  its 
face  that  the  action  was  commenced  before  the  cause  of  action  accrued,  it 
will  be  defective,  and  may  be  demurred  to.  Oheetham  v.  Lewis,  3  Johns. 
42.  The  right  of  action  nmst  be  complete  at  the  time  when  the  action 
is  commenced ;  and,  if  it  is  not,  though  it  becomes  perfect  before  the 
trial,  that  will  not  be  of  any  avail,  and  no  amendment  of  the  pleadings 
will  aid  the  matter.  McOullough  v.  Colby,  4  Bosw.  603 ;  Hare  v. 
Van  Beusen,  32  Barb.  92,  99.  The  nature  of  the  action  is  determined 
by  the  facts  which  ^e  alleged,  and  not  by  the  name  which  the  plaintiff 
may  choose  to  give  the  action.  Cornes  v.  Harris,  1  N.  Y.  223  ;  Bur- 
dick  v.  Worrall,  4  Barb.  596. 

Complaint,  when  to  be  special.  When  an  action  is  brought  for 
the  breach  of  an  executory  agreement,  whether  verbal  or  written, 
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sealed  or  unsealed,  or  upon  a  justice's  judgment,  the  complaint  must  set 
out  the  facts  which  constitute  the  cause  of  action ;  or,  in  other  words, 
the  cause  of  action  must  be  specially  declared  on  in  the  complaint. 
The  exceptions  to  this  rule  are  those  cases  in  which  the  plaintiff  may 
recover  his  demand  under  the  common  counts;  and  those  cases  in 
which  an  account  is  claimed,  or  some  instrument  is  sued  on  which  is 
for  the  payment  of  money  only.  In  all  cases  in  which  damages  are 
claimed  for  the  breach  of  a  contract,  in  consequence  of  a.  neglect  or  re- 
fusal to  perform  it,  the  complaint  must  be  special,  and  must  state  all 
the  facts  which  are  necessary  to  constitute  a  cause  of  action ;  unless  it 
is  an  instrument  for  the  payment  of  money  only,  as  has  been  just  ex- 
plained. 

•  It  will  be  found  in  practice  that  there  is  a  very  large  class  of  cases  in 
which  the  complaint  must  be  special,  because  the  cause  of  action  is  not 
upon  an  account,  nor  upon  an  instrument  for  the  payment  of  money 
only.  And  it  is  for  this  reason  that  a  knowledge  of  some  of  the  prin- 
cipal rules  of  pleading  is  essential  to  justices  and  to  all  persons  who 
practice  in  justices'  courts.  One  great  advantage  will  be  obtained  by 
those  who  know  how  to  allege  a  cause  of  action  properly,  viz. :  they  will 
know  accurately  what,  fact  it  is  important  to  prove  to  make  a  case. 
And  this  is  a  very  great  advantage,  whether  one  is  prosecuting,  or  is 
defending  a  cause. 

Inducement.  There  are  many  cases  in  which  it  is  important 
to  make  some  statements,  by  way  of  explanation  or  introduction  to  the 
main  cause  of  action.  Any  such  statements  are  called  the  indiicement. 
In  ail  action  against  a  carrier  for  the  non-delivery  of  goods,  delivered 
to  him  for  carriage,  it  is  proper  to  state  that  he  was  a  common  carrier, 
etc.,  by  way  of  inducement,  and  then  to  allege  the  delivery  of  the 
goods  to  him  as  such  carrier,  etc. 

Matters  stated  by  way  of  inducement  must  be  such  as  are  important 
to  show  a  cause  of  action,  when  taken  in  connection  with  all  the  other 
facts  stated.  In  some  instances,  it  is  important  to  state  that  the 
plaintiff  is  an  oflScer,  or  that  he  is  acting  in  some  representative 
capacity,  or  some  similar  fact,  and  such  allegations  will  be  proper  in  all 
cases,  and  in  some  cases  indispensable  to  the  statement  of  a  cause  of 
action. 

Plaintiff's  interest  in  the  subject-matter  of  the  action.  Every 
action  must  be  brought  in  the  name  of  the  real  party  in  interest,  with 
few  exceptions.  Ante,  60  to  70.  And,  therefore,  the  complaint 
ought  in  all  cases  to  show  that  he  has  the  real  interest  in  the  subject- 
matter  of  the  action,  if  he  sues  in  his  own  individual  right.     And 
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when  he  sues  for  the  benefit  of  another  person,  the  complaint  must 
state  such  facts  as  show  his  right  to  maintain  an  action.  See  '■'■  Executor, 
Assignee^''  etc.,  ante,  61,  65,  71. 

Consideration.  In  every  action  founded  upon  contract,  the  com- 
plaint must  show  afiirmatively  that  there  was  a  sufficient  legal  consider- 
ation for  the  promise  or  agreement  of  the  defendant,  or  it  will  not 
state  facts  safiicient  to  constitute  a  cause  of  action.  Suppose,  for  in- 
stance, that  the  complaint  should  allege  that  on  a  certain  day,  at  a 
specified  place,  the  defendant  was  a  carpenter,  and  that  he  then  and 
there  promised  to  build  a  house  for  the  plaintiff  by  a  specified  time> 
which  the  defendant  had  not  done.  It  is  very  evident  that  such  a 
complaint  is  defective,  because  it  does  not  show  any  consideration  what- 
ever for  the  promise  of  the  defendant,  and,  therefore,  he  was  under  no' 
legal  obligation  to  perform  his  promise.  Such  a  complaint  would  be 
liable  to  a  demurrer. 

When  an  action  is  brought  upon  an  instrument  in  writing  which 
does  not  show  any  consideration,  such  allegations  must  be  made  in  the 
complaint  as  will  show  that  there  was  in  fact  a  sufficient  consideration. 
And  this  is  the  rule,  even  when  the  instrument  purports  to  be  for  the 
payment  of  money  only.  Spear  v.  Downing,  22  How.  30.  If  the 
instrument  recites  a  consideration,  as  for  instance,  "  for  value  received," 
that  will  be  sufficient  to  show  a  consideration  for  the  promise  of  the 
defendant.  PrindleY.  Oaruthers,  15  N.  Y.  425;  Miller'  v.  Coolc,  23 
id.  495 ;  S.  C,  22  How.  Pr.  QQ. 

Promise  by  tlie  defendant.  In  every  action  which  is  founded  upon 
an  actual  and  express  promise  of  the  defendant,  such  promise  or  agree- 
ment must  be  alleged  in  the  complaint.  If  the  agreement  is  in  writing,  a 
copy  of  it  may  be  set  out  in  the  complaint,  which  will  show  precisely 
what  was  promised,  and  the  court  can  then  decide  upon  the  legal  effect 
of  such  promise  or  agreement.  Prindle  v.  Caruthers,  15  JST.  Y.  425- 
If  the  right  of  action  is  not  founded  upon  an  express  promise,  biit  is 
founded  upon  an  implied  promise,  or  one  which  arises  by  implication 
of  law,  the  promise  need  not  be  alleged,  but  it  will  be  sufficient  to 
allege  such  facts  as  will  show  a  legal  liability  on  the  part  of  the  defend- 
ant, and  the  court  will  adjudge  a  liability  as  a  matter  of  law.  Cropsy 
V.  Sweeney,  27  Barb.  310 ;  Farron  v.  Sherwood,  17  N.  Y.  227.  If 
the  promise  is  one  which  the  statute  requires  to  be  in  writing  in  order 
to  be  binding,  it  is  not  necessary  to  allege  in  the  complaint  that  such 
promise  is  in  writing.     Ante,  288,  293. 

The  agreement  or  promise  ought  to  be  truly  and  accurately  stated, 
although  under  the  liberal  rules  which  now  exist  in  relation  to  variances 
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it  is  not  as  important  now  to  be  as  particular  in  that  respect  as  it  was 
under  the  old  practice.  It  is  always  sufficient  to  state  enough  of  the 
contract  to  show  the  defendant's  liability.  When  the  contract  is  in 
the  alternative,  it  must  be  set  forth  and  the  alternative  shown.  Stone 
V.  Knowlton,  3  Wend.  374;  Hatch  v.  Adams,  8  Cow.  35, 

Profert.  In  general  it  is  not  necessary  in  a  pleading  to  set  out  a 
copy  of  an  instrument  sued  on,  nor  to  oflEer  a  copy  of  it.  But  it  is 
generally  the  most  convenient  mode  of  pleading  to  set  out  a  copy  of 
such  paper.  And  if  it  is  not  set  out  in  the  pleadings  at  the  joining  of 
issue,  the  justice,  on  the  request  of  the  opposite  party,  may  require  a 
copy  of  it  to  be  furnished  to  him  by  the  party  pleading  it.  Vol.  1, 
p.  27,  §  2942.  But  when  one  sues  as  executor,  he  need  not  offer  to 
produce  his  letters  testamentary,  etc.  If  he  alleges  in  due  form  that 
he  is  executor,  etc.,  and  issue  is  taken  upon  it,  he  will  have  to  prove 
his  authority  at  the  trial.  It  is  a  matter  of  allegation  in  the  plead- 
ings and  proof  at  the  trial.  Bright  v.  Currie,  5  Sandf .  433 ;  Super- 
visors, etc.,  v.  White,  30  Barb.  72.  And  in  all  cases  in  which  the 
plaintiff  sues  in  a-  representative  capacity,  he  does  not  make  a  profert 
of  his  authority.  He  may  properly  allege  that  he  has  it,  and  then,  if 
the  allegation  is  put  in  issue,  it  will  be  a  matter  of  proof  at  the  trial. 
It  will  be  remembered,  however,  that  when  an  instrument  is  sued  on 
as  a  cause  of  action,  the  opposite  party  has  a  right  to  see  ib  and  take  a 
copy,  and  the  justice  must  order  it  to  be  given,  if  demanded  at  the 
joining  of  issue.     Yol.  1,  p.  27,  §  2942. 

Averment  of  performance  Iby  plaintiff.  When  it  appears,  by  the 
terms  of  the  contract  or  agreement  which  is  set  out  in  the  complaint, 
that  the  plaintiff  was  bound  to  do  some  act  before  the  defendant  was 
required  to  perform  the  contract,  etc.,  the  complaint  must  allege  that 
the  plaintiff  has  performed  all  such  acts  on  his  part,  either  by  alleging 
due  performance  in  the  manner  allowed  by  the  Code  (§  533),  or  by 
other  appropriate  averments.  If  the  plaintiff  does  not  allege  perform- 
ance in  the  manner  authorized  by  the  Code  it  will  not  be  sufficient  to 
merely  allege  the  fact  by  way  of  allegation  of  a  conclusion  of  law,  nor 
by  way  of  mere  evidence,  but  the  facts  showing  performance  by  the 
plaintiff  must  be  distinctly  alleged.  Hatch  v.  Peet,  23  Barb.  575  ; 
Smith  V.  Brown,  17  id.  431. 

When  the  plaintiff  has  not  performed  such  conditions  precedent, 
but  he  has  a  legal  excuse  for  the  non-performance,  he  must  allege  the 
facts  which  show  such  excuse,  instead  of  alleging  performance.  Kelley 
V.  Upton,  5  Duer,  336,  342  ;  Smith  v.  Brown,  17  Barb.  431 ;  Bider 
V.  Pond,  18  id.  179.     But  if  the  action  is  not  brought   upon  the 
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contract,  but  upon  quantum  meruit,  the  plaintifE  need  not  allege  the 
excuse  for  non-performance.  Wolfe  v.  Howes,  20  N.  Y,  197.  See  vol. 
1,  p.  236. 

Request,  notice,  demand,  etc.  It  is  frequently  the  case  that  the 
plaintiff  is  required  to  make  some  request,  give  some  notice,  or  make 
some  demand  of  the,  defendant,  before  a  right  of  action  becomes  per- 
fect. In  all  cases  in  which  such  request,  etc.,  is  necessary  to  perfect 
the  right  of  action,  the  complaint  must  allege  that  such  request,  etc., 
was  made,  and  such  facts  must  be  alleged  as  will  show  that  it  was 
properly  done.  There  are  also  numerous  cases  in  which  no  demand, 
etc.,  is  necessary  before  an  action  is  brought,  and  in  such  cases  no 
demand,  etc.,  need  be  alleged  in  the  complaint. 

Breach  of  the  agreement,  etc.  In  every  action  founded  upon 
contract,  whether  written  or  unwritten,  sealed  or  unsealed,  the  maiu 
ground  of  the  action  is  that  the  defendant  has  broken  the  contract. 
This  is  true  of  the  most  ordinary  cases,  such  as  accounts,  promissory 
notes,  and  the  like.  The  breach  of  the  contract,  in  such  cases,  is  the 
non-payment  of  the  debt.  And  in  all  cases  of  special  contracts,  there 
is  some  non-performance  alleged,  or  some  act  done  which  the  defend- 
ant agreed  not  to  do.  In  short,  the  basis  of  all  actions  upon  contracts 
rests  on  the  ground  that  the  defendant  is  guilty  of  a  breach  of  the 
agreement.  And  every  complaint  will  be  defective  if  it  does  not,  in 
some  manner,  show  that  there  has  been  a  breach  of  the  contract  by  the 
defendant.  And,  even  under  the  common  counts,  it  is  alleged  that  the 
money  due  to  the  plaintiff  is  unpaid.  Under  the  old  practice  a  com- 
plaint for  goods  sold  and  delivered,  which  simply  alleged  the  sale  and 
delivery  of  the  goods  to  the  defendant  and  his  agreement  to  pay  a 
stipulated  price  therefor,  would  probably  have  been  bad  on  special 
demurrer  for  not  alleging  a  breach.  But  special  demurrers,  as  known 
to  the  former  practice,  have  no  place  in  our  present  system  of  pleading. 
Marie  v.  Garrison,  83  N.  Y.  14.  And  under  the  Code  an  allegation 
of  the  sale  and  delivery  of  goods  and  an  agreement  to  pay  a  stipulated 
price  therefor  is  sufiBcient,  although  the  addition  of  an  averment  of 
non-payment,  or  that  the  sum  remains  due  and  unpaid,  is  the  usual 
and  more  complete  form  of  pleading.  Salisbury  v.  Stinson,  10  Hun, 
242. 

When  the  action  is  founded  upon  a  special  agreement,  the  facts 
which  show  a  breach  on  the  part  of  the  defendant  must  be  stated 
fully ;  and  a  naere  allegation  that  the  defendant  has  broken  the  con- 
tract will  not  do,  but  the  particular  manner  in  which  it  is  broken  must 
be  statedj  so  that  the  court  and  the  defendant  can  see  in  what  respect 
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it  is  claimed  that  the  contract  has  been  violated.  When  the  action  is 
for  the  recovery  of  money  under  the  common  counts,  and  no  demand 
is  necessary  before  suit  brought,  it  will  be  sufficient  to  allege  the  breach 
in  general  terms,  such  as  that  the  money  is  due,  unpaid,  etc. 

Damages.  Nearly  all  the  actions  which  are  brought  in  a  justice's 
court,  are  instituted  for  the  recovery  of  damages,  either  for  the  breach 
of  some  contract,  express  or  implied,  or  for  some  injury  wrongfully 
done.  The  complaint  must  allege  such  damages  as  the  plaintiff  claims 
to  recover.  In  some  cases,  the  facts  showing  that  the  plaintiff  has  sus- 
tained damage  must  be  pleaded,  and  a  more  general  allegation  that  by 
reason  of  the  facts  stated  the  plaintiff  was  damaged  in  a  specified 
amount,  without  the  averment  of  any  fact  from  which  the  court  can 
draw  the  inference  that  the  plaintiff  has  sustained  damage,  is  insuffi- 
cient. Thompsons.  Gould,  16  Abb.  (N.  S.)  424.  Damages  are  general 
or  special.  General  damages  may  be  claimed  by  a  general  allegation 
of  damages ;  but  special  damages  must  be  stated  with  particularity. 
See  ante,  302,  '■'■Special  Damages^''  and  amie,  301,  '■'■Facts  not 
alleged"  etc. 

Conclusion  of  complaint.  The  conclusion  of  the  complaint  shows 
what  judgment  the  plaintiff  demands.  It  may  be  for  the  recovery  of 
damages,  or  it  may  be  for  the  recovery  of  specific  personal  property, 
with  damages,  etc.  In  every  case  the  complaint  ought  to  show  clearly 
what  judgment  the  plaintiff  demands. 

In  courts  of  record,  the  complaint  Tnust  contain  a  demand  of  the 
judgment  to  which  the  plaintiff  supposes  himself  entitled.  Code  of 
Civil  Pro.,  §  481.  But  in  justices'  courts  this  is  not  required  by  the 
Code.  All  that  can  be  demanded  is  that  the  complaint  shall  state  in 
a  plain  and  direct  manner  the  facts  constituting  the  cause  of  action. 
Yol.  1,  p.  26,  §  2936.  When  this  is  done,  the  law  will  determine  the 
relief  to  which  the  plaintiff  is  entitled,  and  the  omission  to  demand  that 
relief  will  not  render  the  complaint  demurrable  if  the  pleading  is 
sufficient  to  enable  a  person  of  ordinary  understanding  to  know  what 
is  intended.  It  will,  however,  be  better  in  all  cases  to  demand  in  the 
conclusion  of  the  complaint  the  judgment  to  which  the  plaintiff  supposes 
himself  entitled.  The  plaintiff'  has  the  right  to  demand  any  kind  of 
relief  to  which  he  supposes  himself  entitled  on  the  facts  stated.  Hall 
V.  HaTl,  38  How.  97.  If  he  makes  a  mistake  in  the  nature  of  his 
demand,  the  error  wiU  not  be  fatal,  for  if  the  facts  stated  in  the  com- 
plaint show  that  the  plaintiff  is  entitled  to  any  relief,  he  will  not  be 
turned  out  of  court  merely  because  he  has  demanded  the  wrong  judg- 
ment, ^mery  v.  Pease,  20  IST.  T.  62  ;  Redfield  v.  Frear,  9  Abb.  (N. 
40 


314  COMPLAINTS. 


Several  counts. —  Common  counts. 


S.)  449 ;  Denman  v.  Prince,  40  Barb.  213 ;  Whit/ney  v.  Whitney,  44 
id.  319.  If  the  complaint  is  verified  it  must  specify  the  amount 
actually  due  from  the  defendant  to  the  plaintiff,  and  pray  judgment 
against  the  defendant  for  the  amount  so  claimed  to  be  due  to  him. 
Yol.  1,  p.  17Y.  In  any  case,  when  the  complaint  contains  a  demand 
for  judgment,  the  judgment  demanded  should  be  one  which  the  justice 
has  jiirisdiction  to  render.  Bellmger  v.  Ford,  14  Barb.  250  ;  Gould  v. 
Glass,  19  id.  179.  But  a  defect  in  this  respect  is  amendable.  Woolley 
V.  Wilber,  4  Denio,  570 ;  Bull  v.  Colton,  22  Barb.  94.  . 

Several  counts.  When  the  plaintiff  has  several  different  causes  of 
action  arising  upon  contract,  and  they  are  not  recoverable  under  the 
common  counts,  but  require  a  special  count  for  that  purpose,  each 
separate  cause  of  action  ought  to  be  separately  stated  in  the  complaint. 
And  the  plaintiff  may  insert  as  many  separate  counts  as  he  has 
separate  causes  of  action  which  require  to  be  stated  in  special  counts. 
Each  of  these  causes  of  action  ought  to  be  separately  stated,  and  the 
commencement  of  each  new  cause  of  action,  or  count,  may  commence 
thus  :  "  And  for  a  further  and  separate  cause  of  action,"  etc.  It  is  a 
very  convenient  method  to  number  the  causes  of  action,  when  there 
are  several  of  them,  as  this  will  facilitate  a  reference  to  each  cause  of 
action,  when  the  defendant  is  answering  them.  And,  besides  that,  it 
will  tend  to  render  the  issues  themselves  plain  and  familiar  to  the 
parties,  to  the  court,  and  to  the  jury  if  one  is  called.  In  courts  of 
record,  where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  action  must  be 
separated  and  numbered.  Code  of  Civil  Pro.,  §  483.  But  there  is  no 
particular  mode  by  which  counts  or  causes  of  action  are  to  be  separated 
and  distinguished  from  each  other  in  a  complaint  in  justice's  court. 
Any  mode  which  apprises  the  defendant  of  what  is  intended  is  sufficient. 
Hall  V.  McKechnie,  22  Barb.  244. 

It  is  a  fundamental  rule  in  pleading,  that  where  there  are  separate 
counts  in  a  complaint,  each  must  disclose  a  distinct  right  of  action ;  and 
the  separate  counts  are,  for  all  purposes,  as  distinct  as  though  they  were 
in  separate  complaints,  and,  consequently,  they  must  contain  all  neces- 
sary allegations,  or  the  latter  must  expressly  refer  to  the  former.  Sim. 
mons  V.  Fairchild,  42  Barb.  404 ;  Victory  Webb,  etc.,  Mam,uf.  Go.  v. 
BeecTier,  55  How.  193. 

Common  counts.  There  has  been  some  difference  of  opinion  upon 
the  question  whether  the  Code  did  not  abolish  the  common  counts,  and 
require  every  cause  of  action  to  be  stated  specially. 

It  has  been  held  at  Special  Term  that  in  an  action  to  recover  money 
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alleged  to  have  been  lost  at  play  the  complaint  must  be  special,  setting 
forth  the  facts,  and  that  a  complaint  containing  merely  the  common 
counts  is  not  sufficient.  Moran  v.  Morrissey,  28  HoWi  100 ;  S.  C,  18 
Abb.  131.  But  it  is  now  entirely  settled  that  the  mode  of  declaring  upon 
the  common  counts  is  as  proper  now  as  it  was  before  the  Code.  Far- 
ron  r.  Sherwood,  17  N.  Y.  227  ;  Allen  v.  Patterson,  7  id.  476  ;  Qud- 
lijpjp  V.  Whipple,  4  Duer,  610 ;  Graham  v.  Camman,  5  id.  697 ;  Mer- 
win  V.  Hamilton,  6  id.  245,  253.  But  in  framing  such  counts  they 
are  drawn  more  fully  and  particularly  than  some  of  the  old  forms  of 
the  common  counts.  The  forms  which  will  be  hereafter  given  will 
show  what  it  is  necessary  to  allege  in  them  under  the  practice  intro- 
diiced  by  the  Code.  The  plaintifE  cannot  recover  under  the  common 
counts  in  such  cases  as  those  in  which  a  special  count  is  necessary ;  as 
for  instance,  in  those  cases  in  which  the  plaintifE  claims  to  recover  dam- 
ages for  the  breach  of  an  agreement  other  than  for  the  payment  of 
money.     See  ante,  308,  "Complaint  when  to  he  Special." 

The  Code  has  not  changed  the  former  rule  of  pleading,  that  a  party 
who  has  fully  performed  a  special  contract  on  his  part  may  count  upon 
the  implied  assumpsit  of  the  other  party  to  pay  him  the  stipulated 
price,  and  he  is  not  bound  to  declare  specially  on  the  agreement.  Far- 
ron  V.  Sherwood,  17  IST.  Y.  227.  But  the  kind  of  special  contracts 
which  will  authorize  a  recovery  upon  the  common  counts  must  be  of 
that  nature,  that  when  the  plaintifE  has  fully  performed  the  contract  on 
his  part,  the  defendant  has  nothing  to  do  on  his  part  but  to  pay  a  sum 
of  money.  For  instance,  a  contract  may  be  a  special  one  for  the  build- 
ing of  a  house  and  the  furnishing  of  the  materials,  and  if  the  builder 
has  fully  performed  the  contract  on  his  part,  he  need  not  set  out  the 
contract  specially,  but  may  recover  the  money  due  to  him  on  the  com- 
mon counts,  if  they  are  properly  framed.  Farron  v.  Sherwood,  17]Sr. 
Y.  227 ;  Glarh  v.  Fairchild,  22  Wend.  576,  583.  But  the  principal 
convenience  of  these  common  counts  is  found  in  those  cases  in  which 
the  plaintiff  claims  to  recover  for  labor  done,  professional  services  ren- 
dered, or  for  goods,  wares  and  chattels  sold,  for  money  lent,  etc.,  etc. 
And  in  all  such  cases,  where  the  plaintifE  seeks  to  recover  upon  either 
an  express  or  an  implied  agreement,  these  counts  will  generally  be 
proper. 

The  use  of  this  form  of  pleading  is  recommended  by  its  obvious  con- 
venience. And  if  the  defendant  desires  particular  information  of  the 
items  of  the  claim  or  demand  against  him,  he  may  demand  a  bill  of 
particulars. 

Bill  of  particulars.     The  Code  has  greatly  enlarged  the  powers  of 
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justices  of  the  peace  in  relation  to  ordinary  bills  of  particulars  to  be 
furnished  by  either  of  the  parties  to  the  other.  "  The  court  may,  upon 
the  request  of  either  party,  made  when  issue  is  joined,  require  the  ad- 
verse party  to  exhibit  his  account  or  demand  or  to  state  the  nature 
thereof,  as  far  as  it  is  in  his  power  so  to  do,  at  that  or  another  specified 
time ;  and  in  case  of  his  default,  it  may  preclude  him  from  giving  evi- 
dence of  such  parts  thereof,  as  have  not  been  so  exhibited  or  stated." 
Yol.  1,  p.  7,  §  2942. 

By  the  very  terms  of  the  statute  this  demand  must  be  made  at  the 
time  issue  is  joined  in  the  action,  and  the  justice  has  no  authority  to 
require  a  party  to  exhibit  his  account  or  demand,  or  to  state  its  nature, 
when  the  request  is  made  at  any  other  stage  of  the  action. 

When  the  pleadings  are  general,  as  they  are  under  the  common 
counts,  the  only  information  which  either  party  can  have  of  the  claims 
made  by  the  other  must  be  derived  from  such  an  exhibition  of  the 
other's  demand ;  or  it  must  be  derived  from  the  knowledge  which  they 
each  have  of  the  past  transactions  between  them.  But  there  are  many 
instances  where  such  knowledge  would  be  of  little  value  to  a  party  in 
preparing  his  cause  for  trial.  If  either  of  the  parties  has  purchased  or 
taken  an  assignment  of  an  account  or  demand  which  exists  against  the 
other,  the  party  against  whom  it  is  presented  for  the  first  time  at  the 
trial  may  be  greatly  surprised,  and  gross  injustice  may  be  done  to  him 
if  he  is  not  permitted  to  meet  the  claim  by  evidence,  which  he  could 
not  possibly  have  procured  before  the  trial. 

But  it  is  not  the  duty  of  the  justice  to  require  either  party  to  exhibit 
his  claim  unless  it  is  demanded  by  the  other ;  and,  if  there  is  an  omission 
to  make  such  request,  it  is  the  neglect  of  the  party  himself,  who  must 
abide  by  the  consequences. 

The  statute  says  the  claim  or  demand  must  be  exhibited,  or  the  nature 
of  it  must  be  stated,  etc.  The  object  of  permitting  each  party  to 
demand  such  information  was,  that  it  might  be  iisef ul  to  him  in  pre- 
paring for  trial.  The  People  v.  Monroe  G.  P.,  4  Wend.  200 ;  Bowman 
V.  Earle,  3  Duer,  694.  And,  for  that  reason,  the  justice  ought  to 
require  each  party,  if  a  proper  request  is  made  at  the  proper  time,  to 
furnish  the  other  with  a  written  copy  of  the  items  of  his  demand ;  or 
at  any  rate,  he  ought  to  require  him  to  furnish  the  original,  so  that  the 
party  applying  may  copy  it  for  himself  if  he  desires  to  do  so. 

If  neither  partj'-  is  prepared  to  do  this  at  the  time  of  joining  issue,  or 
if  one  of  the  parties  is  not  prepared  at  that  time,  the  justice  is  author- 
ized to  specify  some  other  time  when  the  account,  etc.,  shall  be 
exhibited.     And  there  are  few  things  in  practice,  in  which  the  justice 
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may  render  himself  more  instrumental  in  advaijcing  the  cause  of  truth 
and  justice  than  in  requiring  a  full  compliance  with  the  spirit  of  this 
section.  When  the  accounts,  etc.,  are  not  exhibited  at  the  joining  of 
issue,  and  the  justice  specifies  another  time  for  the  purpose,  that  time 
should  be  such  as  to  give  either  party  ample  time  to  secure  his  evidence 
before  the  trial,  to  meet  the  claim  so  exhibited,  etc. 

The  party  who  is  reqiiired  to  exhibit  his  demands  ought  to  be  careful 
to  furnish  all  the  items  of  it,  for  the  penalty  which  is  annexed  to  a 
neglect  or  refusal  to  do  so  is  to  be  debai;red  at  the  trial  from  proving 
any  of  the  items  which  were  not  so  exhibited  or  stated. 

The  statute  is  not  imperative  that  the  evidence  shall  be  excluded  in 
case  of  a  default  in  exhibiting  a  claim.  The  court  may  preclude  him, 
is  the  language  of  the  statute.  If  a  party  by  mistake  should  omit  to 
furnish  all  the  items  the  justice  may  permit  an  amendment  of  the 
items  just  as  he  would  do  in  relation  to  a  pleading,  because  the  par- 
ticulars are  nothing  more  than  a  complete  specification  of  the  claims  of 
the  party.  If  an  amendment  is  allowed  it  ought  to  be  on  the  same 
terms  as  the  amendment  of  a  pleading. 

If  either  of  the  parties  willfully  refuses  to  exhibit  his  account,  etc., 
as  required  by  the  justice,  the  justice  ought  to  exclude  evidence  in 
support  of  the  accounts,  or  items  thereof ,  which  were  not  exhibited. 
But,  if  such  a  party  has  any  reasonable  excuse  for  not  exhibiting  such 
account  or  demand,  the  justice  may  permit  him  to  do  it  at  any  time 
before  the  trial,  or  during  the  trial,  on  such  terms  as  shall  be  just. 
But  if  an  adjournment  wiU  be  necessary  for  the  other  party  in  conse- 
quence, an  adjournment  ought  to  be  made  the  condition  of  granting 
the  favor.  And,  besides  that,  such  costs  ought  to 'be  imposed  as  will 
be  necessarily  incurred  by  the  opposite  party,  such  as  the  witnesses ' 
fees  for  those  witnesses  who  are  present  at  the  time  when  such  amend- 
ment is  permitted. 

Where  the  complaint  is  founded  upon  the  breach  of  a  special  con- 
tract, and  it  sets  forth  the  terms  of  the  contract  and  its  breach,  and  the 
consequential  damages  arising  therefrom,  this  is  not  a  matter  of 
account,  and  a  biU  of  particulars  cannot  be  required.  Ives  v.  Shaw, 
31  How.  54. 

Where  a  party  claims  on  an  account  stated,  and  he  refuses  to  furnish 
the  items  of  his  demand  in  pursuance  of  the  Code,  he  ought,  on  the 
trial,  to  be  precluded  from  giving  evidence  of  such  items  of  his  account 
any  further  than  may  be  necessary  to  prove  the  settlement  of  the  sum 
due  as  an  account  stated.  Goings  v.  Patten,  1  Daly,  168  ;  S.  C,  IT 
Abb.  339. 
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A  bill  of  particulars  in  an  action  for  an  indebtedness  should  state  the 
items  of  the  demand,  and  when  and  how  it  arose,  and  the  sum  claimed. 
Moran  v.  Morrissey,  28  How.  100;  S.  C,  18  Abb.  131. 

When  an  account  is  sued  on,  or  when  it  is  a  subject  of  set-off,  the 
parties  ought  to  furnish  the  items  in  detail,  specifying  the  date,  the 
price  and  the  amounts,  as  near  as  maybe  done,  or  as  it  is  in  the  original 
account.  Humphrey  v.  Cottleyou,  4  Cow.  5i.  If  the  bill  is  defective, 
the  justice  may  order  it  to  be  made  more  definite.  Kellogg,  etc.,  t. 
Paine,  etc.,  8  How.  329  ;  McKinney  v.  McKinney,  etc.,  12  id.  22. 
Neither  party  is  bound  to  do  more  than  to  furnish  the  items  which  he 
claims  against  the  other.  He  is  not  required  to  state  any  credits,  or 
set-offs,  in  favor  of  the  other  party.  Williams  v.  Shaw,  4  Abb.  209 ; 
Byckman  v.  Haight,  15  Johns.  222.  A  variance  between  the  items 
furnished  and  the  proof  ought  to  be  disregarded  if  no  injury  is  done 
to  the  opposite  party.  Seaman  v.  Low,  4  Bosw.  345 ;  Brown  v. 
Williams,  4  Wend.  3'60.  The  question  of  variance  ought  to  be  dis- 
posed of  like  a  variance  between  pleadings  and  evidence,  and  an 
amendment  should  be  granted  in  like  cases  as  in  pleadings. 

Complaints  in  actions  for  torts.  The  general  rules  in  relation  to 
the  formal  parts  of  a  complaint  in  an  action  for  a  tort  is  the  same  as  in 
an  action  upon  contract. 

In  actions  for  wrongs  there  are  some  matters  in  which  the  complaint 
will  differ  in  its  details  from  that  of  a  complaint  in  an  action  upon  con- 
tract. And  the  general  rules  which  ought  to  be  observed  in  framing 
complaints  in  actions  for  torts  will  be  now  noticed. 

Actions  for  torts  may  affect  personal  rights,  as  when  a  person  wrong- 
fully persuades  a  servant  to  leave  his  employer,  or  when  a  fraud  is  per- 
petrated. They  may  also  relate  to  injuries  to  personal  property,  or 
they  may  relate  to  real  estate  and  to  injuries  done  to  it.  And,  there- 
fore, the  first  thing  which  the  body  of  the  complaint  ought  to  show  is 
that  there  are  such  rights,  or  property,  which  may  be  affected.  The 
manner  in  which  allegations  ought  to  be  made  will  be  shown  in  the  pre- 
cedents of  complaints  in  such  actions. 

Plaintiif's  interest  in  thing  injured.  The  complaint  must  allege 
those  facts  which  show  that  the  plaintiff  has  such  an  interest  in  the 
thing  injured  as  wUl  authorize  an  action  in  his  favor  for  the  injury 
done.  A  mortgagee  of  personal  property  has  an  interest  in  the  property 
so  mortgaged,  but  in  an  action  for  a  conversion  of  the  property,  he 
must  allege  such  facts  as  show  that  he  is  a  mortgagee.  Merely  saying 
that  he  has  a  mortgage  is  not  sufficient ;  such  facts  must  be  stated  as 
will  authorize  the  court  to  decide  whether  the  instrument  is  a  mort- 
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gage.  Fairbanks  v.  Bloomfield,  2  Duer,  34:9.  And  see  Tuthill  v. 
Wheeler,  6  Barb.  362. .  A  constable  who  has  an  execution,  by  virtue  of 
"which  he  has  levied  upon  personal  property,  has  such  an  interest  as  will 
authorize  an  action  against  a  wrong-doer  who  takes  the  property,  but  the 
complaint  must  show  his  right  to  the  property.  And  whenever  the 
plaintiff  daims  an  interest  in  the  property,  or  right  of  -action  in  any 
manner  except  in  his  own  individual  right,  the  complaint  must  state 
such  facts  as  will  authorize  an  action.  There  are  instances  in  which 
the  plaintiff  may  merely  allege  that  the  defendant  wrongfully  took  the 
property  out  of  the  possession  of  the  plaintiff,  and  he  need  not  allege 
how  his  interest  in  it  arose,  even  when  he  claims  as  bailee,  or  as 
an  officer  having  a  levy  upon  it,  etc.  The  precedents  given  will  show 
the  necessary  allegations.  When  the  action  is  for  an  injury  to  personal 
property,  or  for  a  conversion  of  it,  if  the  plaintiff  sues  as  owner,  he 
will  show  that  fact  by  proper  allegations  in  the  complaint.  Injuries  to 
real  estate  are  generally  charged  to  be  injiiries  to  the  possession,  which 
is  all  the  right  a  plaintiff  need  have  to  maintain  trespass. 

Motives,  intent  or  negligence  of  the  defendant.  The  general 
rule  is,  that  when  a  person  does  an  unlawful  act  to  the  injury  of 
another,  he  must  respond  in  damages,  although  he  did  not  have  any 
wrongful  or  unlawful  intent  in  doing  the  act.  For  this  reason,  it  is  not 
necessary,  in  ordinary  cases,  to  allege  a  wrongful  intent  on  the  part  of 
the  defendant. 

If  a  justice  is  sued  for  making  a  false  return  on  an  appeal,  it  is  not 
necessary  to  allege  or  prove  that  his  motives  were  corrupt.  Houghton 
V.  Swarthout,  1  Denio,  589.  So,  where  the  defendant  injures  the 
plaintiff  by  blasting  rocks  on  the  defendant's  land,  and  the  fragments 
fly  upon  the  plaintiff's  premises  and  injure  his  buildings,  it  will  not  be 
necessary  to  aver  negligence  on  the  part  of  the  defendant.  Hay  v. 
Cohoes  Co.,  2  N.  T.  159 ;  Tremaim,  v.  Cohoes  Co.,  id.  163. 

In  such  cases  of  unlawful  acts,  an  action  will  lie,  although  no 
improper  motive  existed  on  the  part  of  the  defendant.  See  the  last 
three  cases  cited,  and  Vandenburgh  v.  Truax,  4  Denio,  464.  But  there 
are  cases  in  which  the  gist  of  the  action  is  the  manner  and  the  intent 
with  which  the  act  was  done,  as  where  a  constable  acts  in  an  oppressive 
and  unlawful  manner  jn  executing  an  execution,  and  in  such  cases,  the 
complaint  must  allege  those  facts  which  show  his  acts  to  be  unlawful. 
Rogers  v.  Brewster,  5  Johns.  125  ;  McDonald  v.  Neilson,  2  Cow.  182. 

In  some  cases  the  motive  vdth  which  an  act  was  done  may  be  ma- 
terial on  the  question  of  damages,  and  in  those  cases,  an  allegation  of  the 
motives,  and  of  the  circumstances  in  aggravation  of  the  action  may  be 
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properly  alleged.  Gilbert  v.  Bounds,  14  How.  46,  49,  50 ;  Molony  v. 
Dows,  15  id.  265;  Bates  v.  Loomis,  5  Wend.  134;  Boot  v.  Foster,  9 
How.  37.  In  common  practice,  nearly  all  complaints  for  trespasses  to 
lands,  for  conversions  of  personal  property,  or  for  injuries  to  it,  or  for 
detaining  it,  allege  that  the  acts  were  wrongfully  or  unlawfully  done. 
But  an  act  may  be  unlawful,  or  legally  wrongful,  when  the  defendant 
is  not  guilty  of  any  intentional  wrong,  so  far  as  his  motives  are  con- 
cerned. That  points  out  the  precise  distinction  shown  by  the  cases  cited 
upon  this  subject,  since  there  may  be  an  unlawful  act  without  any 
actual  wrongful  intent  or  motive.  And  in  all  complaints  where  an  un- 
lawful or  wrongful  act  is  charged,  the  legal  effect  of  the  allegation  is 
to  show  that  the  act  was  not  legal,  although  the  motives  may  have  been 
ever  so  proper  in  the  given  ease,  unless  it  is  in  those  cases  where  the 
motive  is  the  ground  of  action,  or  it  relates  to  the  measure  of  damages. 

There  is  one  class  of  cases  which  may  deserve  notice  here,  and  that 
is  infancy.  If  an  infant  intentionally  injures  property,  he  is  liable  for 
the  tort,  when  he  could  not  be  made  liable  otherwise.  Fish  v.  Ferris, 
5  Duer,  49 ;  Gamphell  v.  Stakes,  2  Wend.  137.  In  such  cases  the 
wrongful  intent  must  be  alleged  as  well  as  the  fact  of  infancy. 

Statement  of  wrongful  acts  of  defendant.  Erery  complaint  in 
an  action  for  a  tort  must  state  such  facts  as  will  show  clearly  and  af- 
firmatively that  the  acts  of  the  defendant  are  wrongful  and  unlawful 
in  such  a  manner  as  to  give  a  legal  remedy  in  consequence  of  them. 

A  complaint  must  set  forth  facts  by  which  the  court  can  see  that  the 
plaintiff  has  sustained  a  legal  injury,  or  it  is  bad  on  demurrer.  A  gen- 
eral averment  that  the  acts  of  the  defendant  are  contrary  to  the  statute, 
without  setting  forth  in  what  manner,  is  not  sufiBcient.  Smith  v.  Loch- 
wood,  13  Barb.  209. 

In  an  action  for  negligence,  a  statement  in  the  complaint,  that  by 
means  of  a  contract  which  is  set  forth  it  became  the  duty  of  the  de- 
fendant to  perform  certain  acts,  is  not  sufficient  unless  the  facts  neces- 
sary to  show  the  duty  are  stated.  City  of  Buffalo  v.  Holloway,  7  N.  Y. 
493. 

When  an  action  is  brought  to  recover  damages  for  an  injury  sus- 
tained in  consequence  of  falling  into  a  vault  which  was  insecurely 
covered,  if  it  is  sought  to  make  the  defendants  liable  on  other  grounds 
than  those  of  negligence,  in  not  constructing  the  cover  of  the  vault 
properly,  or  in  not  keeping  it  in  a  proper  condition,  such  as  that  the 
area  is  within  a  public  street,  or  that  a  duty  imposed  by  some  municipal 
ordinance  has  been  violated,  those  grounds  should  be  stated  in  the  com- 
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plaint,  so  that  issue  can  be  taken  upon  them,  and  the  defendants  may 
come  prepared  to  try  them.  Oongreve  v.  Morgan,  4  Duer,  439. 

In  actions  for  injuries  resulting  from  a  fraud,  the  complaint  must 
allege  the  facts  which  show  that  a  fraud  has  been  committed  ;  a  mere 
allegation  that  the  defendant  has  committed  a  fraud  is  entirely  insufB- 
cient.  MoMurray  v.  Gifford,  5  How.  14. 

In  an  action  for  false  and  fraudulent  representations,  the  com- 
plaint must  state  what  the  representations  were,  so  that  the  court  may 
judge  whether  they  were  sufficient  to  mislead ;  otherwise  the  plaintiff 
does  not  show  a  cause  of  action ;  and  it  ought  also  to  state  that  they 
were  made  with  intent  to  deceive  and  defraud  the  plaintiff.  Wells  v. 
Jewett,  11  How.  242;  Addington  v.  All&n,  11  Wend.  374,  386;  Zor- 
hriskie  v.  Smith,  13  N.  Y.  322,  330. 

In  actions  for  injuries  to  real  property,  or  for  injuries  to  personal 
property,  or  for  a  conversion  of  it,  the  complaint  ought  to  allege  what 
injurious  acts  were  done ;  and  the  allegations  ought  to  be  so  particular 
and  specific  that  the  court  can  adjadge  as  a  matter  of  law  that  a  cause 
of  action  exists. 

The  particular  manner  of  stating  the  facts  may  be  seen  in  the  prece- 
dents. 

When  there  are  several  defendants,  the  complaint  must  show  a  cause 
of  action  against  all  of  them. 

Corporations  are  liable  for  torts  in  the  same  manner  that  individuals 
are,  but  the  complaint  must  state  facts  which  show  that  the  injurious 
acts  were  done  by  their  legal  agents  or  officers,  and  that  they  were  act- 
ing within  the  scope  of  their  duties,  or  within  such  instructions  as  the 
corporation  has  given  them,  and  also  it  must  appear  what  the  injurious 
acts  were.  Howell  v.  City  of  Buffalo,  15  N.  Y.  512  ;  Mayor,  etc.,  of 
N.  T.  V.  Bailey,  2  Denio,  433. 

Time  and  place.  The  same  rules  are  applicable  in  complaints  for 
torts  as  are  observed  in  actions  on  contracts.     See  am,te,  291. 

Scienter.  The  subject  has  been  already  discussed  in  relation  to  mo- 
tives or  intention.  Ante,  303,  319. 

But  there  is  also  a  class  of  cases,  in  which  knowledge  on  the  part  of 
the  defendant  in  relation  to  certain  things  will  render  him  liable  to  an 
action,  when,  without  such  knowledge  on  his  part,  no  action  could  be 
maintained  against  him. 

If  a  domestic  animal  is  accustomed  to  do  mischief  to  other  animals, 
or  to  persons,  and  the  defendant  has  knowledge  of  that  fact,  he  will  be 
liable  for  such  injuries  as  the  animal  may  do,  although  he  did  not  de- 
sire the  injury  to  be  done,  and  even  although  he  had  no  knowledge 
41 
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that  the  mischief  would  be  done.  But  the  complaint  must  allege  that 
the  defendant  knew  that  such  domestic  animal  was  accustomed  to  do 
such  mischief.  Fairchild  v.  Bentley,  30  Barb.  147  ;  Lyhe  v.  Vcm- 
Leuven,  4  Denio,  127 ;  Buckley  v.  Leonard,  id.  500 ;  Wheeler  v. 
Brant,  23  Barb.  324. 

In  those  cases  in  which  knowledge  is  not  necessary  to  create  a  liabil- 
ity on  the  part  of  the  defendant,  it  need  not  be  alleged  in  the  com- 
plaint, as,  for  instance,  when  a  dog  kills  or  wounds  sheep,  because  the 
statute  makes  the  owner  liable  for  such  injuries  whether  he  knew  of 
their  mischievous  propensities  or  not.  2  R.  S.  975,  §  9  (5th  ed.) ; 
Fish  V.  Skut,  21  Barb.  333. 

But,  if  the  action  is  merely  for  chasing  and  worrying  sheep,  then 
knowledge  must  be  alleged.     Auchmuty  v.  Ha/m,  1  Denio,  495. 

There  is  another  class  of  cases  in  which  the  owner  of  domestic  ani- 
mals is  liable  for  such  injuries  as  they  may  do  to  other  animals,  or  to 
persons,  although  the  owner  did  not  know  of  their  mischievous  pro- 
pensities ;  and  those  cases  are,  wh£n  the  animal  of  the  defendant  is 
trespassing  upon  the  lands  of  the  plaintiff,  and  does  the  mischief  there. 
In  such  cases  knowledge  need  not  be  alleged  or  proved.  Van  JLeuven 
V.  Lyke,  1 IST.  T.  515 ;  DunckU  v.  docker,  11  Barb.  387. 

"When  knowledge  is  made  the  ground  of  proving  a  fraud,  or  of  in- 
creasing damages,  it  is  generally  synonymons  with  motive,  intent,  etc., 
which  words  have  been  explained.  Ante,  319.  And  see  "  Damages," 
in  complaints  for  torts.  It  must  be  recollected,  too,  that  knowledge  is 
always  an  essential  element  of  a  fraud,  and  in  such  actions  it  must  al- 
ways be  alleged  in  the  complaint. 

Demand.  In  actions  for  the  recovery  of  the  possession  of  personal 
property,  or  in  actions  for  a  conversion  of  such  property,  it  is  some- 
times essential  to  a  right  of  action,  that  some  demand  should  be  made 
of  the  defendant  before  an  action  is  brought  against  him. 

The  general  rule  is,  that  when  one  person  wrongfully  and  unlawfully 
takes  or  converts  the  property  of  another  to  his  own  use,  an  action 
will  lie  against  such  wrong-doer  without  any  previous  demand.  Har- 
rington V.  Payne,  15  Johns.  431 ;  Zadd  v.  Moore,  3  Sandf.  589 ; 
Tallmany.  TurGk,2Q  Barb.  167;  Tompkins  y.  Maile,S  Wend.  406. 
But  when  property  has  lawfully  come  into  the  possession  of  a  person, 
and  he  has  not  converted  it,  a  demand  must  be  made  before  he  is  liable 
to  an  action.  Ball  v.  Bobinson,  2  N.  Y.  293,  295  ;  Bliss  v.  Cottle,  32 
Barb..  322. 

There  are  many  cases  in  which  a  demand  is  indispensable  to  the 
maintaining  of  the  action,  and  such  demand  must  be  proved  at  the  trial. 
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and  yet  it  is  not  necessary  to  allege  a  demand  in  the  complaint.  A  de- 
mand and  refusal  to  deliver  property  is  evidence,  upon  which  a  con- 
version may  be  found  ;  but  it  is  not  proper  to  plead  mere  matters  of 
evidence.  Ante,  287.  In  complaints  for  converting  personal  property, 
it  is  the  usual  practice,  therefore,  to  allege  a  wrongful  and  unlawful 
conversion,  and  then  to  prove  the  demand  at  the  trial,  if  such  proof  is 
necessary.  An  allegation  of  a  demand  and  a  refusal  in  addition  to  an 
allegation  of  a  wrongful  conversion,  would  be  useless,  but  it  would 
not  vitiate  the  pleading,  since  it  would  be  mere  surplusage.  See  cmte, 
296. 

Penalties.  In  actions  to  recover  penalties  which  are  given  by  stat- 
ute, it  is  sufficient  to  declare  in  the  brief  form  prescribed  by  the  Re- 
vised Statutes.  3  E.  S.  633,  §§  1,  2,  3,  5th  ed.  ;  id.  784,  §  13,  5th 
ed.  The  Code  has  not  changed  the  rule  of  pleading  in  such  cases. 
People  V.  Bennett,  5  Abb.  384 ;  S.  C.  affirmed,  6  id.  343  ;  Hall  v. 
McKechnie,  22  Barb.  244. 

The  general  rule  is  that  no  reference  need  be  made  to  the  statute. 
Ante,  294.  But  in  actions  for  penalties  it  is  the  general  practice  to 
refer  to  the  chapter  and  section  of  the  statute  which  gives  the  penalty. 
Hall  V.  McKechnie,  22  Barb.  244 ;  People  v.  Brooks,  4  Denio,  469 ; 
CMaley  v.  Reese,  6  Barb.  658.  In  suits  to  recover  penalties  where 
no  general  form  of  declaring  is  given,  the  plaintiff  must  set  forth  the 
particular  acts  and  omissions  which  constitute  the  cause  of  action. 
People  V.  Brooks,  4  Denio,  469. 

Public  statutes  need  not  be  recited,  ante,  294 ;  and  the  most  that 
can  be  required  in  actions  for  penalties  is  that  a  correct  reference  shall 
be  made  to  the  section  and  chapter  of  the  statute.  People  v.  Brooks, 
4  Denio,  469 ;  O'Maley  v.  Reese,  6  Barb.  658.  As  to  negativing 
defense,  see  ante,  294-296. 

Assignment  of  demand  or  right  of  action.  There  are  several 
instances  in  which  a  right  of  action  for  a  tort  is  assignable.  McKee 
V.  Judd,  12  N.  T.  622 ;  Waldron  v.  Willard,  17  id.  466.  What 
causes  of  action  are  assignable  and  the  manner  of  making  the  assign- 
ment has  been  elsewhere  explained.  Yol.  1,  p.  812.  "When  the  ac- 
tion is  brought  for  a  tort  upon  an  assigned  demand,  the  complaint 
must  first  show  a  cause  of  action  in  favor  of  the  assignor,  in  the  usual 
form,  and  it  must  then  show  that  such  cause  of  action  has  been  assigned 
to  the  plaintiff. 

Damages.  The  damages,  whether  general  or  special,  must  be 
claimed  and  alleged  in  the  same  manner  as  in  actions  upon  contracts. 
AnU,  313. 
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Conclnsiou.  The  conclusion  of  the  complaint  is  the  same  as  in  ac- 
tions upon  contracts  when  damages  are  claimed.  But  when  the  action 
is  for  the  recovery  of  the  possession  of  personal  property,  the  demand 
of  judgment  is  different  as  will  be  seen  by  looking  at  the  precedent  of 
a  complaint  in  such  an  action. 

Yerifled  complaints.  The  discussion  in  the  preceding  pages  of  the 
requisites  of  a  complaint  in  an  action  pending  before  a  justice  of  the 
peace  has  reference  to  a  complaint  made  at  the  time  of  the  return  of 
the  summons  or  upon  the  joinder  of  issue  by  the  parties  without  pro- 
cess, and  the  requisites  of  a  verified  complaint  have  been  mentioned 
only  incidentally.  In  courts  of  record,  the  right  of  the  plaintiff  to 
serve  a  verified  complaint  with  the  summons  in  the  action  is  given  in 
all  cases.  In  inferior  courts  the  right  is  Kmited  to  certain  classes  of 
actions.  In  an  action  brought  in  a  justice's  court  of  the  city  of 
Brooklyn  to  recover  upon  or  for  the  breach  of  a  contract,  express  or 
implied,  the  plaintiff  may  serve  upon  the  defendant,  with  the  sum- 
mons, a  copy  of  a  written  complaint,  verified  in  Kke  manner  as  a  veri- 
fied pleading  in  the  Supreme  Court.  Yol.  1,  p.  80,  §  3126.  In  a 
proper  case,  a  copy  of  the  complaint  may  be  served  with  the  summons 
in  an  action  pending  in  a  District  Court  of  the  city  of  New  York,  or 
in  the  justice's  court  of  the  cities  of  Albany  or  Troy.  Yol.  1,  p.  89, 
§  3208.  So  in  any  action  brought  in  any  of  the  justices'  courts  of 
this  State,  arising  on  contract  for  the  recovery  of  money  only,  or  on 
an  account,  the  plaintiff  or  his  agent,  at  or  before  the  time  of  the  issu- 
ing of  the  summons,  may  make  a  written  complaint  stating  in  a  plain, 
concise  manner  the  facts  constituting  the  cause  of  action,  specifying 
therein  the  amount  actually  due  from  the  defendant  to  the  plaintiff  in 
the  action,  and  praying  judgment  against  the  defendant  for  the  amount 
so  claimed  to  be  due  to  him.  This  pleading  must  be  subscribed  by  the 
plaintiff  or  his  agent,  and  verified  in  the  manner  and  as  provided  by 
section  526  of  the  Code  of  Civil  Procedure.  See  Laws  of  1881,  chap. 
414,  §1;  vol.  1,  p.  17T. 

It  will  be  noticed  that  so  far  as  the  statement  of  the  cause  of  action  is 
concerned,  there  is  but  little  difference  between  the  requirements  of  this 
statute  and  those  of  the  Code  of  Civil  Procedure.  Under  either  statute 
Hh-efaots  constituting  the  cause  of  action  must  be  stated.  Under  the  Code 
these  facts  must  be  stated  in  a  plain  and  direct  manner,  and  under  the 
statute  of  1881,  they  must  be  stated  in  a  plain,  concise  manner.  Both 
requirements  mean  substantially  the  same  thing.  Under  this  statute 
the  plaintiff  is  expressly  required  to  specify  in  his  complaint  the 
amount  actually  due  him  from  the  defendant,  and  to  demand  judgment 
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against  the  defendant  for  the  amount  so  claimed  to  be  due.  This  is 
not  expressly  required  by  the  Code.  Ante,  313.  Under  the  statute 
the  complaint  must  be  in  writing,  subscribed  by  the  plaintiff  or  his 
agent,  and  verified.  Under  the  general  provisions  of  the  Code  the 
complaint  in  an  action  may  be  oral  or  in  writing ;  and  in  no  case  is  it 
required  to  be  subscribed  by  any  person,  or  verified  in  any  manner. 
Under  this  statute  the  complaint  is  made  at  or  before  the  issuing  of  the 
summons,  and  is  attached  to  and  served  with  the  summons.  Except  in 
the  local  courts  before  mentioned,  no  such  procedure  is  authorized  by 
the  Code.  Under  this  statute,  the  failure  of  the  defendant  to  answer 
or  demur  to  the  complaint  at  the  time  of  the  return  of  the  summons 
entitles  the  plaintifE,  upon  filing  the  summons  and  complaint  with  due 
proof  of  service,  to  a  judgment  against  the  defendant  for  the  amount 
demanded  in  the  complaint,  with  costs,  without  further  proof.  Under 
the  Code,  the  plaintiff  must  prove  his  case  notwithstanding  the  default 
of  the  defendant,  except  in  the  cities  of  Albany,  Brooklyn,  Troy  and 
ISTew  York.  Under  this  statute  the  answer  of  the  defendant  must  be 
made  in  writing  and  under  oath,  while  under  the  Code  it  may  be  oral, 
with  a  single  exception,  and  unverified. 

From  this  comparative  view  of  the  points  of  distinction  between  a 
verified  pleading  under  the  statute  of  1881,  and  an  unverified  pleading 
under  the  general  provisions  of  the  Code,  and  of  the  rights  of  the  plaint- 
ifE thereunder,  a  person  who  has  a  cause  of  action  arising  on  contract, 
or  on  an  account,  may  readily  determine  which  form  of  pleading  it  is 
advantageous  to  adopt.  To  a  person  residing  at  a  distance  from  the 
place  of  trial,  the  proceeding  by  a  verified  complaint  possesses  many 
advantages  ;  and  in  all  cases,  the  service  of  a  verified  complaint  with 
the  summons,  where  such  procedure  is  allowable,  will  expedite  the  de- 
termination of  the  controversy  by  forcing  the  defendant  to  put  in  a 
sworn  answer,  thus  shutting  out  defenses  interposed  merely  for  delay. 
It  often  happens  that  a  defendant,  by  a  general  denial,  puts  in  issue  a 
fact  material  to  the  plaintiff's  case,  which  he  well  knows  to  exist,  but 
which  the  plaintiff  cannot  establish  without  foreign  witnesses,  or  tak- 
ing out  a  commission.  When  this  fact  is  alleged  in  a  verified  pleading, 
it  can  be  denied  only  at  the  risk  of  an  indictment  for  perjury. 

In  setting  forth  in  the  complaint  facts  not  within  the  personal  knowl- 
edge of  the  pleader,  it  should  be  stated  that  such  facts  are  alleged  upon 
information  and  belief,  so  that  the  facts  so  alleged  may  readily  be 
distinguished  from  those  stated  from  personal  knowledge.  A  conven- 
ient way  of  distinguishing  such  allegationsis  by  using  the  phrase  "  and 
the  plaintiff  further  alleges  upon  information  and  belief,"  or  some 
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other  equivalent  phrase.  The  affidavit  of  verification  must  be  to  the 
effect  that  the  complaint  is  true  to  the  knowledge  of  the  deponent, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true.  When  it 
is  made  by  a  person  other  than  the  plaintiff,  he  must  set  forth  in  the 
affidavit  the  grounds  of  his  belief  as  to  all  matters  not  stated  upon  his 
knowledge,  and  the  reason  why  it  is  not  made  by  the  party.  Code  of 
Civil  Pro.,  §  526. 

The  form  of  a  verified  complaint  will  be  seen  by  the  precedents 
given  in  a  subsequent  place  in  this  volume.  The  mode  of  serving  the 
pleading,  and  the  sufficiency  of  the  proof  of  service  have  been  suffi- 
ciently noticed.  Ante,  134.  When  the  complaint  served  with  the 
summons  is  so  defectively  verified  as  to  be  entirely  without  the  spirit 
and  intent  of  the  statute,  the  remedy  of  the-  defendant  is  to  treat  the 
pleading  as  unverified.  See  Strauss  v.  Parker,  8  How.  342.  No 
subsequent  amendment  of  the  verification  can  cure  the  defect.  When 
the  parties  appear  and  join  iesue  before  the  justice,  the  fact  that  the 
complaint  is  verified  will  not  debar  the  plaintiff  from  his  right  to 
amend  the  pleading  in  any  other  respect  at  any  subsequent  stage  of  the 
action.  The  defendant  may,  however,  give  in  evidence  any  admission 
contained  in  the  original  complaint,  although  the  pleading  will  not  be 
conclusive  evidence  of  the  fact  admitted.  Strong  v.  White,  11  Abb. 
(]Sr.  S.)  319.  By  so  doing  the  defendant  will  not  be  estopped  from  dis- 
proving that  portion  of  the  complaint  which  makes  against  him. 
Mott  V.  Consumers^  Ice  Co.,  73  N.  Y.  543 ;  Oildersleeve  v.  London, 
id.  609. 

§  3.  Answers.  When  a  defendant  appears  in  court  in  obedience  to 
process  which  has  been  duly  issued,  served  and  returned,  his  first  question 
to  determiae  is,  whether  he  will  defend  the  cause.  He  should,  therefore, 
wait  until  the  plaintiff  delivers  his  complaint  to  the  justice,  so  that  he 
may  see  what  cause  of  action  is  alleged  against  him.  If  the  defendant 
concludes  to  defend  the  action,  he  must  either  demur  to  the  complaint 
or  answer  it,  because  the  law  requires  that  an  issue  of  fact  or  of  law 
shall  be  joined.  See  am,te,  281.  A  demurrer  raises  a  question  of  law, 
which  must  in  all  cases  be  decided  by  the  court  as  a  matter  of  law. 

Any  answer,  whether  it  is  a  mere  denial,  or  an  answer  setting  xip 
an  affirmative  defense  of  new  matter,  will,  in  all  cases,  make  an  issue 
of  fact  which  must  be  tried  by  a  jury,  or  by  the  justice  in  the  place  of 
a  jiiry,  upon  such  evidence  as  may  be  introduced  at  the  trial. 

There  is  no  reply  nor  any  subsequent  pleadings  permitted  in  justices' 
courts,  so  that  all  issues  of  fact  will  be  joined  on  complaint  and  answer. 
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SO  far  as  pleadings  are  put  in  for  that  purpose.  But,  although  no  reply 
is  allowed,  the  law  has  adopted  a  rule  which  supphes  the  place  of  a 
reply.  If  the  answer  sets  up  any  new  matter  which  would  need  to  be 
denied  if  a  reply  were  allowed,  such  matter  is  deemed  to  be  denied. 
And  not  only  that,  the  plaintiff  may  give  in  evidence  any  new  matter 
by  way  of  avoiding  the  new  matter  set  up  in  the  answer.  Hodges  v . 
Hunt,  22  Barb.  150.  And,  as  a  general  rule,  it  may  be  further  stated, 
that  any  matters  which  cannot  be  set  up  in  the  pleadings  for  want  of  a 
reply,  etc.,  may  be  deemed  at  issue  either  by  way  of  denial  and  avoid- 
ance, and  that  evidence  ought  to  be  admitted  upon  all  such  issues,  pre- 
cisely as  though  they. were  set  up  in  pleadings. 

The  only  pleadings  which  are  permitted  in  justices'  courts,  besides 
complaints  and  answers,  are  demurrers.  Either  party  may,  in  a  proper 
case,  demur  to  a  pleading  of  the  other. 

Some  general  rules  which  relate  to  all  answers  will  now  be  noticed, 
and  the  pai-ticular  matters  which  are  important  to  answers  of  each 
class  will  be  discussed  finder  each  precedent. 

Most  of  the  general  rules  of  pleading  which  have  been  stated,  ante, 
2Y9,  are  as  applicable  to  answers  as  to  complaints.  In  every  affirmative 
defense  the  answer  must  state  facts  ante,  281,  and  not  conclusions  of 
law  ;  ante,  285;  nor  mere  matters  of  evidence ;  am,1)&,  287 ;  nor  need  it 
state  mere  legal  presumptions.  Ante,  288.  It  must  not  state  '  fictions 
but  truth ;  am,te,  288 ;  must  be  positive  ;  ante,  289  ;  must  not  be  hypo- 
thetical ;  ante,  289  ;  nor  double,  although  a  party  may  state  as  many  de- 
fenses as  he  has,  if  he  states  them  separately,  and  no  pleading  wiU  be 
double,  if  it  does  not  state  any  facts  but  such  as  are  necessary  to  con- 
stitute a  single  separate  answer.  Hatcher  v.  Sprague,  2  Johns.  462  ; 
MoOlureY.  Erwin,  3  Cow.  313,  320  ;  Tucker  Y.Ladd,  7  id.  450  ;  ante, 
290.  It  must  be  certain  as  to  time  and  place  in  relation  to  material  facts. 
Ante,  291.  Facts  necessarily  implied  need  not  be  stated  ;  ante,  292;  nor 
matters  of  which  the  court  takes  judicial  notice.  Ante,  294. 

An  answer  need  not  negative  such  matters  as  are  properly  a  subject 
of  reply.  Ante,  294.  Surplusage  will  not  vitiate  it.  Ante,  296. 
Each  separate  ans\Ver  must  be  consistent  with  itself ;  ante,  296 ;  but  it 
is  not  necessary  that  separate  answers  shall  all  be  consistent  with  each 
other.  Ante,  297. 

Facts  ought  to  be  stated  in  an  answer  in  the  same  manner  that  they 
are  alleged  in  the  complaint,  so  far  as  the  mode  of  alleging  facts  is  con- 
cerned. Ante,  297.  Kecitals  have  the  same  effect  in  answers  that  they 
do  in  complaints.  Ante,  298.     Facts  not  denied  are  admitted.  See  ante, 
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298.     But  that  rule  relates  to  material  allegations  of  facts,  and  not  to 
allegations  of  conclusions  of  law,  nor  of  evidence,  etc.     Ante,  299. 

Facts  not  alleged  cannot  be  proved.  Ante,  301.  This  is  a  most  im- 
portant rule  in  its  effects  upon  the  rights  of  defendants.  Nearly,  if  not 
quite,  every  defense  must  be  specially  set  up  in  the  answer,  unless  the 
defense  consists  of  a  mere  denial  of  the  truth  of  the  allegations  in  the 
complaint.  Ante,  302.  Under  the  precedent  of  a  general  denial,  the 
rule  will  be  fully  explained,  so  that  it  will  be  evident  what  defenses 
may  be  introduced  under  a  denial,  and  what  defenses  must  be  specially 
set  up  in  the  answer.  See  also  vol.  2,  pp.  651-659. 

Matters  in  aggravation,  special  damages  and  soienter  are  aU  put  in 
issue  by  a  general  denial.  See  ante,  302. 

Every  cause  of  action  in  the  complaint  must  be  put  in  issue,  or  it 
will  be  admitted ;  a,nd  if  there  are  several  counts  in  the  complaint, 
each  one  must  be  put  in  issue,  or  it  will  be  admitted.  If  there  is  a 
single  count  in  the  complaint,  and  a  single  cause  of  action  stated  in  it, 
there  cannot  be  a  demurrer  to  a  part  of  it  and  an' answer  to  the  residue. 
Ingraham,  v.  Baldwin,  12  Barb.  9  ;  S.  0.  affirmed,  9  N.  Y.  45 .  But, 
if  there  are  several  counts  and  several  causes  of  action,  a  demurrer 
may  be  interposed  to  one  and  an  answer  to  another,  etc.  The  answer 
must  be  adapted  to  the  nature  of  the  action.  If  the  complaint  is  for  a 
tort,  a  set-off  cannot  be  pleaded  in  the  answer.  Pattison  v.  Richards, 
22  Barb.  143.  Nor  can  torts  be  set  off  against  torts.  Murden  v.  Pri- 
ment,  1  Hilt.  75  ;  Pattison  v.  Pioha/rds,  2^  Barb.  148.  And  if  the 
action  is  upon  contract,  a  separate  independent  tort  cannot  be  set  upas 
a  recoupment  or  otherwise.  Piser  v.  Stearns,  1  Hilt.  86.  Each  sepa- 
rate answer  must  be  a  sufficient  defense  of  itself  without  reference  to 
the  others  joined  with  it. 

Denials.  An  answer  in  a  justice's  court  to  an  unverified  complaint 
may  contain  a  general  denial  of  each  allegation  of  the  complaint,  or 
a  specific  denial  of  one  or  more  of  the  material  allegations  thereof, 
either  with  or  without  other  matter  constituting  a  defense  or  counter- 
claim. Vol.  1,  p.  26,  §  2938.  The  form  of  a  general  or  specific 
denial  will  be  given  in  the  precedents  of  pleadings  in  the  last  chapter 
of  this  volume.  The  legal  effect  of  such  denials  has  been  considered 
in  a  previous  volume,  and  the  matters  which  may  properly  be  put 
in  evidence  under  a  general  denial  in  a  pleading  have  been  there  dis- 
cussed.    See  vol.  2,  p.  651. 

A  denial  of  knowledge  or  information  sufficient  to  form  a  belief  is 
not  authorized  by  the  Code  in  an  answer  to  an  unverified  complaint. 
See  Dennison  v.  Carnahan,  1  E.  D.  Smith,   144.     But  this  form  of 
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denial  is  authorized  by  the  statute  of  1881,  in  a  verified  answer  to  a 
verified  complaint.  See  Laws  of  1881,  chap.  414,  §  2  ;  vol.  1,  p.  177. 
The  addition  of  this  form  of  denial  to  those  allowed  under  the  Code 
system  of  pleading  became  a  necessity  under  a  statute  requiring  the  de- 
fendant to  answer  under  oath  the  allegations  contained  in  a  verified 
complaint.  In  many  cases,  this  form  of  denial  is  the  only  one  which 
a  defendant  can  conscientiously  interpose  to  any  or  all  of  the  allegations 
of  the  complaint.  For  example,  when  an  action  is  brought  upon  an 
assigned  demand,  the  defendant  may  be  wholly  ignorant  of  every  pro- 
ceeding relating  to  the  transfer,  and  thus  be  unable  to  unqualifiedly 
deny  the  fact  of  the  assignment,  and  at  the  same  time  may  be  unwill- 
ing to  admit  it.  So  where  an  action  is  brought  against  a  principal 
upon  a  contract  alleged  to  have  been  entered  into  in  his  behalf  by  a 
general  agent,  the  defendant  may  be  in  a  position  in  which  he  cannot 
truthfully  deny  all  or  any  of  the  allegations  of  the  complaint  for  want 
of  personal  knowledge  of  the  facts  alleged,  and  yet  may  not  be  willing 
to  admit  the  truth  of  facts  sworn  to  by  a  person  of  whose  very  existence 
he  was  ignorant.  In  these,  and  in  all  other  cases  in  which  the  defend- 
ant has  no  personal  knowledge,  or  means  of  personal  knowledge,  of  the 
truth  of  the  matters  alleged  against  him,  a  denial  of  all  knowledge  or 
information  of  such  facts  sufficient  to  form  a  belief  is  allowable  and 
proper. 

But  while  th.e 2>^ojariety  of  this  form  of  denial  is  equally  apparent 
whether  the  answer  is  verified  or  unverified,  the  necessity  of  its  adop- 
tion is  not  so  apparent  in  case  of  an  unverified  answer ;  and  the  law  au- 
thorizes its  use  in  justice's  court  only  where  the  defendant  is  compelled 
to  verify  his  answer. 

Counter-claims,  etc.  The  answer  may  set  forth,  in  addition  to  a 
general  or  specific  denial  of  each  or  any  allegation  in  the  complaint, 
new  matter  constituting  one  or  more  defenses  or  counter-claims.  This 
new  matter  must  be  pleaded  in  a  plain  and  direct  manner.  Yol.  1, 
p.  26,  §  2938.  In  pleading  a  defense  to  a  cause  of  action  set  forth  in  the 
complaint  no  particular  form  or  language  need  be  adopted.  But  enough 
should  be  stated  to  show  to  the  court  that  if  the  facts  set  forth  in  this 
part  of  the  answer  are  established  on  the  trial  the  plaintiff  will  not  be 
entitled  to  recover  upon  the  cause  of  action  so  answered,  or  at  least 
that  he  will  not  be  entitled  to  recover  the  full  amount  of  his  demand. 
As  has  been  stated,  it  is  not  necessary  as  an  abstract  rule  of  pleading  that 
the  defenses  set  up  in  the  answer  shall  all  be  consistent  with  each  other. 
But  when  the  answer  is  verified,  as  it  must  be  when  a  verified  complaint 
has  been  served  with  the  summons,  the  defendant  may  find  it  diflQcult  to 
42 


330  ANSWEES. 


Demand  of  judgment. 


conscientiously  verity  an  answer  setting  forth  inconsistent  defenses,  such 
as  a  denial  of  the  purchase  of  a  horse,  a  breach  of  an  express  warranty 
made  on  the  sale  of  the  horse,  and  the  payment  of  the  purchase-price. 

In  setting  forth  a  counter-claim,  the  defendant  should  state  his  cause 
of  action  against  the  plaintiff  in  the  same  manner  that  he  would  allege 
the  same  cause  of  action  in  a  complaint.  The  rules  governing  the  state- 
ment of  facts  in  a  complaint  are  applicable  to  the  statement  of  facts  con- 
stituting a  counter-claim.  If  suflSicient  facts  are  not  stated  to  show  that 
the  defendant  could  maintain  an  action  iipon  the  counter-claim,  used  as  a 
complaint,  against  the  plaintiff,  or  the  person  whom  he  represents,  or 
from  whom  he  derives  title,  the  pleading  will  as  a  general  rule  be  subject 
to  a  demurrer.     See  vol.  1,  pp.  26,  27,  §  2939. 

The  cases  in  which  a  defendant  may  properly  interpose  a  cause  of 
action  as  a  counter-claim,  and  the  cases  in  which  he  must  interpose  it 
or  be  forever  precluded  from  maintaining  an  action  upon  it,  have  been 
defined  by  statute.  Id.  27-29.  The  construction  of  these  statutes  has 
been  discussed  in  a  preceding  volume,  and  the  cases  illustrating  and 
explaining  the  law  applicable  to  this  form  of  answer  have  been  there 
collected.  See  vol.  2.  In  the  last  chapter  of  this  volume  the  mode 
of  pleading  a  counter-claim  or  the  various  defenses  to  an  action  will  be 
further  illustrated  by  precedents  of  answers. 

Demand  of  judgment.  It  will  be  noticed  that  the  Code  does  not 
require  that  an  answer  in  an  action  pending  before  a  justice  of  the 
peace  shall  contain  a  demand  for  judgment.  In  courts  of  record,  a 
defendant  who  deems  himself  entitled  to  an  affirmative  judgment 
against  the  plaintiff,  by  reason  of  a  counter-claim  interposed  by  him, 
must  demand  the  judgment  in  his  answer.  Code  Civil  Pro.,  §  509. 
Although  no  similar  requirement  is  contained  in  the  statute  regulating 
pleadings  in  a  justice' s  court,  the  rule  prescribed  for  the  demand  of 
judgment  in  the  higher  courts  is  a  safe  one  to  follow.  By  the  demand 
for  affirmative  relief  the  defendant  clearly  shows  that  the  facts  stated 
in  his  answer  are  not  pleaded  merely  as  a  defense,  but  as  an  affirmative 
cause  of  action  against  the  plaintiff,  for  which  he  claims  an  affirmative 
judgment. 

Where  a  chattel  has  been  replevied  and  the  defendant  has  not  re- 
quired the  return  thereof  pending  the  action,  he  may  in  his  answer 
demand  judgment  for  the  return  of  the  chattel,  either  with  or  without 
damages  for  the  taking,  withholding  or  detention.  Vol.  1,  p.  23, 
§  2930.  In  any  case  a  demand  of  the  relief  appropriate  to  the  facts  set 
up  in  the  answer  will  be  proper  for  the  purpose  of  apprising  the 
plaintiff  and  the  court  of  the  nature  of  the  defense  intended,  although 
an  omission  of  such  demand  will  not  affect  the  sufficiency  of  the  an- 
swer if  it  is  otherwise  sufficiently  explicit  to  be  understood. 
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§  4.  Answei*  of  title  to  land.  The  law  does  not  permit  questions 
of  title  to  real  estate  to  be  settled  in  justices'  courts.  And  the  sub- 
ject, so  far  as  it  relates  to  jurisdiction,  has  already  been  sufficiently  dis- 
cussed. Ante,  36.  There  are,  however,  in  some  cases  import- 
ant matters  of  practice  to  be  observed  if  the  defendant  would  fully 
secure  his  rights.  It  is  not  enough  that  title  to  real  estate  may  be  in 
question,  unless  it  is  so  presented  as  to  deprive  the  justice  of  the  right 
to  proceed  with  the  action.  And  this  section  will  be  devoted  exclusively 
to  an  explanation  of  the  practice  upon  this  branch  of  the  law. 

The  statute  gives  the  defendant  a  right  to  interpose  title  to  land  as 
a  defense  in  every  action  which  can  be  brought  in  a  justice's  court, 
provided  the  title  to  land  really  comes  in  question  in  such  action.  It 
may  come  in  question  when  the  plaintifl:  claims  that  the  defendant  has 
committed  a  trespass  upon  lands  claimed  by  the  plaintiff ;  and  when 
the  defendant  insists,  as  a  defense,  that  he  himself  is  the  true  owner  of 
the  land,  and  that,  therefore,  the  act  done  could  not,  in  law,  be  a  tres- 
pass. There  are  numerous  other  instances  in  which  the  title  to  land 
may  be  involved,  besides  that  of  an  action  of  trespass  to  real  estate ; 
as  for  instance,  when  an  action  is  brought  for  a  taking,  a  detention  or 
a  conversion  of  personal  property,  and  the  title  to  the  personal  prop- 
erty depends  upon  the  ownership  of  the  lands  from  which  such  per- 
sonal property  was  procured. 

Under  the  Eevised  Statutes  the  right  to  interpose  a  plea  of  title  was 
limited  to  the  time  of  joining  issue,  but  this  has  been  changed  by  the 
Code,  and  under  the  present  practice  a  plea  of  title  may  be  interposed 
by  way  of  amendment  at  any  time  before  trial  when  substantial  jus- 
tice will  be  promoted  thereby.  Weeles  v.  Stroble,  36  How.  123  ;  Hinds 
V.  Page,  6  Abb.  [N.  S.]  58.  And  when  the  plea  is  interposed  at  the 
time  of  joining  issue,  but  is  defectively  pleaded,  it  may  be  amended 
afterward  in  the  same  manner  as  any  other  answer.  Smith  v.  Mitten, 
13  How.  325. 

The  law  declares,  in  general  terms,  that  the  defendant  may  interpose 
the  defense.  And  if  there  were  but  one  defendant  there  could  be  no 
question  as  to  what  persons  might  set  up  the  defense.  But  where  there 
are  several  defendants,  and  a  defense  of  title  to  land  would  be  available 
to  some  of  the  defendants,  while  it  would  not  be  available  to  others,  a 
different  question  is  presented. 

Suppose  that  the  plaintiff  claims  certain  lands  and  he  sues  A.  and 
B.  for  an  action  of  trespass  for  entering  upon  it.  Now,  it  may  happen 
that  A.  is  the  true  owner  of  the  land  and  entitled  to  the  possession, 
while  B.  may  not  have  any  title  or  right  of  possession.     In  that  case 
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the  title  of  A.  is  a  perfect  defense  for  Mm,  even  though  B.  has  no  title, 
and  even  though  he  may  be  a  trespasser  as  against  the  plaintiff  -who 
might  be  in  the  actual  possession.  In  an  action  of  that  character,  it  is 
clear  that  justice  would  require  that  A.  should  be  permitted  to  plead 
title,  notwithstanding  the  fact  that  B.  could  not  derive  any  advantage 
from  that  defense,  because  it  would  not  be  just  to  deprive  one  man  of 
a  full,  legal  and  just  defense,  merely  because  some  other  person  is  not 
equally  entitled  to  the  advantages  of  the  defense  interposed.  And  if 
the  action  were  trespass,  it  is  very  clear  indeed  that  each  defendant 
might  set  up  any  separate  defense  that  he  has,  without  any  reference 
to  any  defense  which  the  other  defendants  have.  So  in  any  other  form 
of  action  either  defendant  is  permitted  to  avail  himself  of  any  defense 
which  he  has,  even  though  it  is  limited  to  himself.  And  besides  thisj 
when  there  are  several  separate  causes  of  action,  the  statute  permits  a 
defense  of  title  as  to  some  of  them,  and  retains  the  action  in  the  jus- 
tice's court  as  to  others.  Vol.  1,  p.  31,  §  2958.  It  may,  therefore,  be 
laid  down  as  a  safe,  a  clear  and  a  just  rule,  that  any  defendant  may 
plead  title  for  himself  if  he  chooses,  even  though  the  other  defendants 
omit  or  refuse  to  do  so. 

The  defense  of  title  to  lands  is  not  limited  to  those  cases  merely  in 
which  the  defendant  claims  to  be  the  owner.  For  the  person  sued  may 
not  claim  any  title  whatever  to  the  lands,  and  yet  he  may  have  a  per- 
fect defense  to  the  action  brought  by  the  plaintiff.  If  the  defendant 
acted  as  the  agent  or  servant  of  the  true  owner  of  the  land,  and  by  his 
directions  in  doing  the  acts  alleged  as  the  cause  of  action,  such  defense 
will  be  as  available  as  though  the  owner  himself  had  been  sued.  And 
whenever  the  defense  of  title  to  land  is  a  legal  defense  for  any  person, 
whether  that  title  be  in  himself  or  in  a  third  person,  he  may  avail  him- 
self of  it  by  answer.  But  it  must  not  be  inferred  from  what  has  been 
said,  that  the  best  possible  title  in  the  world  will,  in  all  cases,  and 
under  all  circumstances,  constitute  a  legal  defense.  A  person  may  be 
the  actual  owner  of  lands,  and  yet  be  liable  to  an  action  of  trespass  in 
favor  of  one  who  does  not  even  claim  to  own  them.  The  case  of  land- 
lord and  tenant  will  sufficiently  illustrate  this ;  for  if  a  landlord  com- 
mits a  trespass  upon  lands  in  the  lawful  and  peaceable  possession  of  a 
tenant  during  the  continuance  of  his  term,  an  action  lies,  and  the 
ownership  of  the  land  will  not  be  any  defense  whatever. 

In  ordinary  cases,  the  pleadings  may  be  either  written  or  oral,  at  the 
election  of  the  party  who  puts  them  in.  But  when  the  title  to  lands 
is  interposed  as  a  defense,  it  is  required  by  the  statute  that  the  answer 
shall  be  in  writing,  and  signed  by  the  defendant  pleading  it,  or  by  his 
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attorney  or  agent.  Id.,  p.  30,  §  2951.  An  oral  answer  would  not  be  a 
compliance  with  the  statute,  and  an  omission  to  furnish  such  an  an- 
swer as  the  statute  requires  would  be  a  waiver  of  the  right  to  in- 
sist upon  a  discontinuance  of  the  action.  For  it  is  only  by  a  compli- 
ance with  the  terms  of  the  statute  that  the  justice  can  be  required  to 
dismiss  the  action,  and  he  who  neglects  or  refuses  to  perform  the  acts 
specified  by  the  statute  is  not  in  a  condition  to  claim  its  advantages. 
Mandall  v.  Crandall,  6  Hill,  342.  If,  however,  a  proper  written 
signed  answer  is  delivered  to  the  justice,  in  due  season,  he  must  then 
countersign  it  and  deliver  it  to  the  plaintiff,  or  to  his  attorney,  when  he 
appears  by  attorney,  instead  of  in  person.  Yol.  1,  p.  30,  §  2951.  But, 
if  the  answer  be  ever  so  legal  in  form,  and  put  in  at  the  proper  time, 
this  alone  will  not  be  sufficient  to  require  the  justice  to  dismiss  the  ac- 
tion. Before  a  justice  is  bound  to  do  that,  the  defendant  must  also 
furnish  such  an  undertaking  as  the  statute  requires.  Randall  v.  Cran- 
dall, 6  Hill,  342  ;  Little  v.  Denn,  34  N.  Y.  452 ;  Fredonia,  etc.,  P.  B. 
V.  Wait,  27  Barb.  214.  And  if  he  merely  answers  orally  that  he  is 
the  owner  of  the  land,  or  that  title  will  come  in  question,  bxit  he  does 
not  furnish  the  proper  undertaking,  he  will  waive  any  right  to  set  up 
title  on  his  own  part  at  the  trial,  even  though  such  answer  was  received 
at  the  joining  of  issue,  without  objection  on  the  part  of  the  plaintiff. 
Randall  v.  Crandall,  6  Hill,  342. 

When  the  defendant  desires  to  show  title  as  a  defense,  he  must  set 
forth  in  his  answer  such  facts  as  show  that  title  will  come  in  question 
on  the  trial,  and  he  must  also  give  a  proper  undertaking ;  if  he  omits 
both,  or  either  of  these  requisites,  the  justice  will  have  jurisdiction, 
and  the  defendant  will  be  precluded  at  the  trial  from  showing  title  as 
a  defense.  Fredonia,  etc.,  P  R.  v.  Wait,  27  Barb.  214. 

The  statute  prescribes  the  condition  of  the  undertaking,  and  the  ex- 
tent of  the  liability  of  the  sureties.  Yol.  1,  p.  30,  §  2952.  The  de- 
fendant need  not  join  in  the  execution  of  the  undertaking,  and  the 
execution  of  the  instrument  by  a  single  surety  is  sufficient,  if  approved 
by  the  justice.  lb. 

Answer  of  title  in  the  defendant. 
JUSTICE'S  COUET. 


John   Doe 

agsl. 

Richard  Roe. 


Petee  W.  Plantz,  Justice. 


The  defendant,  Richard  Roe,  answers  the  complaint  in  this  action, 
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and  alleges  that  th^  plaintiff  ouglit  not  to  have  or  maintain  his  action, 
because,  at  the  time  of  the  alleged  wrongful  trespass  upon  the  lands 
mentioned  and  described  in  the  complaint,  the  defendant  was  then  and 
before  that  time,  and  ever  since  has  been  the  lawful  owner  in  fee  of 
said  lands,  having  a  full  and  lawfid  right  to  do  and  perform  all  the 
said  acts  which  are  alleged  by  the  plaintiff  to  be  wrongs  and  trespasses 
upon  his  rights.  And  the  defendant  further  alleges  that  he  claims  title 
to  said  lands,  and  is  the  true  owner  of  the  same.  Wherefore  he  de- 
mands judgment  that  this  action  be  dismissed  or  discontinued  by  the 
said  justice. 

EICHARD  EOE. 

Answer  of  title  in  a  third  person. 

{Same  Title.) 

The  defendant,  Richard  Roe,  answers  the  complaint  in  this  action, 
and  alleges  that  the  plaintiff  ought  not  to  have  or  maintain  an  action 
against  him,  because  the  close  mentioned  and  described  in  the  com- 
plaint was,  at  the  time  of  the  alleged  wrongful  acts,  the  land,  soil,  and 
freehold  of  one  James  Denn,  and  not  that  of  the  plaintiff;  that  the 
said  James  Denn,  at  the  time  of  the  said  wrongful  acts,  had  full  and 
lawful  authority  over  the  said  lands  as  owner,  with  a  legal  right  to  the 
possession  thereof ;  that  this  defendant  did  the  alleged  wrongful  acts 
by  the  direction  of  the  said  James  Denn  as  he  lawfully  might ;  that 
the  said  land,  soil,  and  freehold  was  not  the  land  or  freehold  of  the 
plaintiff  at  the  time  of  the  alleged  wrongful  acts,  nor  was  he  then  en- 
titled to  the  possession  thereof ;  and  the  defendant  further  alleges  that 
the  title  to  said  lands  was  in  the  said  James  Denn,  as  aforesaid,  and 
will  come  in  question  on  the  trial  of  this  action.  Wherefore,  he  de- 
mands judgment  that  this  action  be  dismissed  or  discontinued  by  the 
said  justice. 

RICHARD  ROE. 

The  answer  may  be  signed  by  the  defendant  in  person  or  it  may  be 
done  by  attorney.  After  it  is  delivered  to  the  justice  he  is  required 
to  countersign  it  and  deliver  it  to  the  plaintiff.  There  is  no  precise  form 
necessary  for  this  purpose,  though  the  following  form  may  be  adopted 
and  indorsed  on  the  answer : 

Countersigning  hy  Justice. 
The  within  answer  was  delivered  to  me,  at  the  joining  of  the  issue 
in  the  within  entitled  action,  on  the  30th  day  of  November,  1864,  and 
I  hereby  countersign  the  same. 

PETER  W.  PLANTZ,  Justice. 
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Another  form. 
Countersigned  this  30th  day  of  November,  1864. 

PETEK  W.  PLANTZ,  Justice. 

As  countersigning  is  merely  intended  to  identify  the  answer,  either 
form  will  be  entirely  sufficient  for  the  purpose.  Where  there  are 
several  causes  of  action,  and  the  defendant  does  not  wish  or  intend  to 
plead  title  to  more  than  one  of  them,  he  should  so  modify  his  answer 
as  to  show  clearly  which  cause  of  action  is  intended. 

In  every  case  the  defendant  ought  to  set  up  a  general  denial  before 
answering  title,  if  he  wishes  or  intends  to  put  the  plaintiff  to  proof  of 
his  title  in  the  action  in  the  higher  court.  By  merely  pleading  title 
as  an  affirmative  defense,  without  interposing  a  denial,  the  plaintiff's 
title  will  stand  admitted  and  prevail  unless  the  defendant  can  show 
title  in  himself.  Brotherton  v.  Wright,  15  "Wend.  237.  And  see,  also, 
Tuthill  V.  Clark,  11  id.  642. 

The  defendant  should  set  up  as  many  defenses  as  he  has  besides  the 
answer  of  title,  so  that  a  complete  issue  may  be  joined  in  the  action. 
And  where  there  are  other  causes  of  action  besides  those  to  which  title 
has  been  pleaded,  the  issues  may  be  joined  and  tried  in  the  same  man- 
ner as  though  no  question  of  title  had  arisen  in  relation  to  those  causes 
of  action  which  the  justice  may  have  dismissed  on  the  answer  of  title. 
When  the  answer  of  title  justifies  as  to  all  the  causes  of  action  set  up 
in  the  complaint  by  setting  up  title  to  the  land  as  a  defense  to  them 
all,  the  justice  cannot  retain  the  action  as  to  some  of  the  causes  of 
action,  but  must  dismiss  the  action  as  to  all.  Kail  v.  Hodskins,  30 
How.  15. 

If  the  defendant  answers  in  writing  as  required  by  the  statute,  and 
he  also  gives  the  proper  undertaking,  the  justice  will  be  bound  to  dis- 
miss the  action. 

Form  of  the  undertaking. 
JUSTICE'S  COURT. 


John   Doe 

agt. 

Blchard  Roe. 


-Petek  W.  Plabtz,  Justice. 


Whereas,  the  above  named  defendant  Richard  Roe  is  about  to  set 
forth  in  his  answer  facts  showing  that  the  title  of  real  property  will 
come  in  question  in  the  above  entitled  action, 

jSTow,  therefore,  we,  Richard  Roe  and  Daniel  Stewart,  of  the  town  of 
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Johnstown,  county  of  Fulton,  and  State  of  New  York,  do  jointly  and 
severally  undertake  that  if  the  plaintifi,  within  twenty  days  after  the 
delivery  of  said  answer  and  this  undertaking  to  the  justice  before  whom 
said  action  is  pending,  deposits  with  said  justice  a  summons  and  com- 
plaint in  a  new  action  for  the  same  cause  to  be  brought  in  the  proper 
court,  the  defendant  will  within  twenty  days  after  such  deposit  give  a 
written  admission  of  the  service  thereof;  [If  the  defendant  was 
arrested  in  the  action  .add)  and  that  the  defendant  will  at  all  times 
render  himself  amenable  to  any  mandate  which  may  be  issued  to  enforce 
a  final  judgment  in  the  action  so  brought. 
Dated  Nov.  30,  1864.  EICHARD  EOE, 

DANIEL  STEWAET. 

This  undertaking  should  be  acknowledged,  and  show  a  proper  justi- 
fication and  approval.     See  ante,  153,  154 

If  the  defendant  fails  to  comply  with  the  undertaking,  the  sureties 
are  liable  thereon  to  an  amount  not  exceeding  $200.  Vol.  1,  p.  30, 
§  2952. 

The  plaintiff  need  only  deposit  a  summons  and  complaint  with  the 
justice  who  dismissed  the  former  action,  in  order  to  comply  with  the 
statute.  He  need  not  serve  it  on  the  defendant,  because  the  defendant 
is  required  to  give  an  admission  of  the  service  thereof  within  twenty 
days  after  such  summons  and  complaint  have  been  deposited  with  the 
justice.  The  plaintiff  is  not  bound  to  give  the  defendant  notice  that 
such  summons  and  complaint  have  been  deposited  with  the  justice.  It 
is  the  duty  of  the  defendant  to  attend  to  that  matter  for  himself,  and 
to  be  careful  that  he  gives  the  admission  in  due  time,  which  is  within 
twenty  days  after  the  deposit  with  the  justice.  The  admission  of 
service  miist  be  in  writing,  and  it  ought  to  be  indorsed  on  the  sum- 
mons and  complaint,  and  signed  by  the  defendant,  or  by  his  duly 
authorized  attorney. 

When  the  summons  and  complaint  are  deposited  with  the  justice  in 
accordance  with  the  statute,  the  defendant  must  be  careful  to  give  a 
written  admission  of  service  within  twenty  days  after  such  deposit. 
And  if  he  omits  to  do  so,  and  an  action  is  brought  by  the  plaintiff 
against  the  sureties  upon  the  undertaking,  the  court  has  no  power  to 
relieve  them.  Davis  v.  Jones,  4  How.  340 ;  S.  C,  3  Code  Eep.  63- 
The  plaintiff  may,  however,  waive  a  literal  compliance  with  the 
statute.  And,  therefore,  if  the  defendant  omits  to  give  a  written 
admission  of  the  service  of  the  summons  and  complaint  vdthin  the 
twenty  days  prescribed  for  that  purpose ;  yet,  if  such  defendant  does, 
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within  that  time,  put  in  an  answer  to  the  action  in  the  Supreme  Court, 
and  the  plaintiff  accepts  it  without  objection,  and  without  such 
admission,  this  will  be  held  to  be  a  waiver  of  the  objection  and  a 
substantial  compliance  with  the  statute.  Wiggins  v.  Tallmadge,  7 
How.  404. 

The  answer  of  title  before  the  justice  must  be  delivered  to  the  plaint- 
iff, but  the  statute  does  not  declare  what  shall  be  done  with  the 
undertaking  given  by  the  defendant.  And  in  the  absence  of  authority 
upon  the  question,  the  proper  course  of  the  justice  will  be  to  retain  it 
himself  as  a  part  of  the  proceedings  in  the  action,  at  least  until  a  breach 
of  its  conditions.  He  will  then  be  able  to  produce  it  for  either  party, 
if  it  is  properly  demanded.  At  all  events,  the  justice  ought  to  retain 
it  until  the  expiration  of  forty  days  from  the  dismissal  of  the  action  by 
him.  For  the  plaintiff  has  twejity  days  in  which  to  commence  a  new 
action  in  the  proper  court,  by  depositing  the  summons  and  complaint 
with  such  justice.  And  the  defendant  then  has  twenty  days  in  which 
to  give  a  written  admission  of  service.  AJ ter  a  breach  of  the  under- 
taking by  an  omission  of  the  defendant  to  give  a  written  admission  of 
service  of  the  summons  and  complaint,  there  is  no  legal  objection  to  a 
delivery  of  the  undertaking  to  the  plaintiff  for  the  purpose  of  bringing 
an  action  thereon  if  he  desires  to  do  so.  After  a  breach  of  the  con- 
ditions of  the  undertaking  there  is  no  good  reason  why  the  plaintiff 
should  not  have  the  instrument  if  he  requires  it,  since  he  then  has  a 
subsisting  right  of  action  which  is  given  by  it,  and  of  which  it  is  the 
highest  evidence. 

The  remarks  already  made  have  related  chiefly,  if  not  entirely,  to  a 
case  in  which  the  entire  action  was  discontinued  by  the  justice.  But 
where  there  are  several  separate  causes  of  action,  the  answer  of  title  may 
not  be  applicable  to  more  than  a  portion  of  them,  and  in  such  a  case,  the 
justice,  on  receiving  a  proper  answer  and  undertaking,  is  to  dismiss  so 
much  of  the  action  as  is  covered  by  the  defense  of  title.  But  as  to 
the  residue  of  the  action  he  is  to  proceed  in  the  usual  manner.  Yol.  1, 
p.  31,  §  2958. 

If  title  is  not  set  up  in  the  answer,  and  a  proper  undertaking  given, 
the  justice  will  have  jurisdiction  of  the  action,  and  the  defendant  will 
be  precluded  in  Jiis  defense  froin  drawing  the  title  in  question.  Id., 
p.  30,  §  2955. 

If,  however,  it  appears  upon  the  trial  from  the  plaintiff's  own  showing 
that  the  title  to  real  property  is  in  question,  and  the  title  is  disputed 
by  the  defendant,  the  justice  must  dismiss  the  complaint  with  costs 
and  render  judgment  against  the  plaintiff  accordingly.     Id.,  §  2956  ; 

ante,  36.  37. 
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§  5.  Demurrer.  A  demurrer  is  an  exception  or  objection  by  one 
of  the  parties  to  an  action  to  some  pleading  of  the  opposite  party,  upon 
the  ground  of  insufficiency  in  the  matter  stated  to  sustain  the  action 
or  to  constitute  a  defense,  or  upon  the  ground  of  some  defect  or 
irregularity  in  the  statement  of  the  matter  pleaded  which  the  law 
declares  shall  be  sufficient  to  excuse  the  adverse  party  from  traversing 
such  matter  while  such  defect  or  irregularity  continues.  In  such  cases 
the  objecting  party  is  said  to  rest  or  abide  upon  the  question  made, 
and  to  submit  it  to  the  judgment  of  the  court  whether  such  objection 
or  exception  is  well  taken.  A  demurrer  raises  a  question  of  law  which 
must,  in  all  cases,  be  decided  by  the  justice,  and  not  by  a  jury. 

In  actions  in  justices'  courts  it  is  indispensable  that  a  demurrer 
should  be  interposed  if  either  party  wishes  to  raise  any  question  as  to 
the  form  or  the  sufficiency  of  the  pleading  of  the  opposite  party.  Nef 
V.  Clute,  12  Barb.  466 ;  Hall  v.  McEechnie,  22  id.  244 ;  Mayor,  etc., 
of  N.  T.  V.  Mason,  4  E.  D.  Smith,  142. 

If  either  party  wishes  to  object  to  a  pleading  of  his  adversary,  on 
the  ground  that  it  is  not  sufficiently  explicit,  or  that  it  does  not  state  a 
cause  of  action  or  ground  of  defense,  he  must  raise  such  objection  by 
demurrer,  and  if  he  omits  to  do  so,  the  objection  will  be  waived.  lb. 
And  if  the  parties  go  to  trial  on  extremely  defective  pleadings,  the 
judgment  will  not  be  reversed  on  account  of  their  insufficiency,  pro- 
vided a  good  cause  of  action,  or  a  sufficient  ground  of  defense,  is  proved 
by  the  evidence.  lb.  But  if  a  complaint  does  not  set  forth  a  cause 
of  action,  and  on  the  trial  there  is  not  sufficient  evidence  to  prove  a 
cause  of  action,  a  judgment  in  favor  of  the  plaintiff  will  be  reversed 
even  though  the  defendant  took  issue  upon  the  allegations  of  the  com- 
plaint instead  of  demurring.  Tifft  v.  Ti^t,  4  Denio,  175,  178 ; 
Stephenson  v.  Ball,  14  Barb.  228,  229. 

One  of  the  rules  relating  to  a  demurrer  is  that  it  operates  as  an 
admission  of  the  truth  of  all  the  material  allegations  which  are  con- 
tained in  the  pleading  demurred  to.  The  meaning  and  the  extent  of 
the  rule,  however,  is  this,  it  admits  their  truth  for  the  purposes  of 
obtaining  the  decision  or  judgment  of  the  court  upon  the  sufficiency 
of  the  pleading  under  consideration.  But  the  admission  does  not 
extend  beyond  that,  for  if  an  issue  of  fact  is  subsequently  joined  upon 
the  pleading  demurred  to,  the  admission  by  way  of  demurrer  will  not 
have  any  effect  upon  the  trial  of  such  issue  of  fact.  Nor  does  the 
admission  extend  to  conclusions  of  law  alleged  in  the  pleading  de- 
murred to.  Eacts  and  not  conclusions  of  law  are  admitted  by  a 
demurrer.    Bonnell  v.  Griswold,  68  N.  T.  294 ;  DiUon  v.  Braina/rd, 
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21  Wall.  430  ;  People  v.  Commissioners  of  Highways,  54  N.  Y.  276  ; 
S.  C,  13  Am.  Rep.  581. 

Another  rule  is,  that  the  court,  on  rendering  judgment  on  a  demur- 
rer, will  examine  the  whole  record,  and  render  judgment  against  the 
party  who  committed  the  first  fault  in  pleading.  Aulurn,  etc.,  Ganal 
Co.  y.  Leitoh,  4  Denio,  65  ;  Lipe  v.  Becker,  1  id.  568  ;  Schwab  v. 
Furniss,  4  Sandf .  704 ;  Ayres  v.  Covill,  18  Barb.  260.  And,  there- 
fore, if  the  plaintijff  demurs  to  a  defendant's  answer,  the  defendant 
may  attack  the  complaint,  and  if  it  is  insufiicient,  judgment  wiU  be 
given  against  the  plaintiff,  who  wiU  be  required  to  amend  it  by  stating 
a  suificient  cause  of  action.  See  Allen  v.  Malcolm,  12- Abb.  {N.  S.) 
335.  ■  And  when  that  is  done  the  defendant  will  be  required  to  answer 
anew  or  abide  by  his  former  answer  as  he  may  elect.  But,  after  the 
plaintiff  has  amended  his  complaint,  in  such  a  case,  he  may  then  demur 
again  to  the  answer  if  it  is  insufficient. 

"Where  several  separate  affirmative  defenses  are  set  up  in  the  answer, 
and  the  plaintiff  demurs  to  one  of  them,  if  the  defendant  attacks  the 
complaint  on  the  ground  that  it  is  defective  in  substance,  the  plaintiff 
cannot  supply  the  defects  in  such  complaint  by  referring  to  or  claiming 
the  advantage  of  admissions  contained  in  the  other  separate  defenses 
not  demurred  to.    Ayres  v.  Covill,  18  Barb.  260. 

In  what  cases  a  demurrer  may  be  interposed.  The  Code  has 
provided  a  system  of  pleadings  which  must  be  observed  in  justices' 
courts.  Special  demurrers,  as  known  to  the  former  practice,  have  no 
place  in  our  present  system  of  pleading.  The  Code  authorizes  a  de- 
murrer for  specific  causes,  and  no  pleading  is  demurrable  unless  it  is 
subject  to  one  or  more  of  the  objections  specified  in  the  section  defin- 
ing the  grounds  of  demurrer.  Ma/rie  v.  Garrison,  83  N.  Y.  14.  In 
the  Supreme  Court,  a  demurrer  may  be  taken  when  either  of  eight 
specified  grounds  of  objection  appear  upon  the  face  of  the  plaintiff's 
complaint,  or  when  either  of  five  specified  grounds  of  objection  appear 
upon  the  face  of  a  counter-claim  upon  which  a  defendant  demands 
affirmative  judgment.  Code  of  Civil  Pro.,  §§  488,  495.  But  in  a 
justice's  court  there  are  only  two  grounds  of  demurrer  to  either  a  com- 
plaint or  answer.  A  defendant  may  demur  to  the  complaint,  or  to  one  or 
more  distinct  causes  of  action  separately  stated  therein,when  it  is  not  suffi- 
ciently explicit  to  be  understood,  or  where  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  ;  and  a  plaintiff  may  demur  to  one  or  more 
counter-claims  stated  in  the  answer  where  it  is  not  sufficiently  explicit  to 
be  understood,  or  where  it  does  not  state  facts  sufficient  to  constitute 
a  counter-claim.     Vol.  1,  p.  26,  §§  2935,  2939.    In  the  Supreme  Court 
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the  plaintiff  may  demur  to  a  defense  consisting  of  new  matter  con- 
tained in  the  answer,  "  on  the  ground  that  it  is  insufficient  in  law  upon 
the  face  thereof."  Code  Civil  Pro.,  §  494.  So  under  the  old  Code 
a  plaintiff  might  demur  to  an  answer  in  a  justice's  court,  or  to  any 
part  of  the  answer,  when  it  was  not  sufficiently  explicit  to  enable  him 
to  understand  it,  or  where  it  contained  no  defense,  although  it  be 
taken  as  true.  Code  of  Fro.,  §  64,  subd.  6.  But  under  the  present 
Code  a  demurrer  to  a  defense  set  up  in  an  answer  is  an  unauthorized 
pleading,  and  consequently  a  nullity.  The  right  of  the  plaintiff  to 
demur  to  the  defendant's  answer  is  limited  to  a  counter-claim  or 
counter-claims  stated  therein.  Vol.  1,  p.  26,  §  2935,  subd.  4.  For 
example,  if  a  defendant  pleads  the  usurious  character  of  the  obliga- 
tion in  suit  as  a  defense  to  the  action  founded  thereon,  no  demurrer 
can  be  taken  to  this  answer,  however  defectively  it  may  be  pleaded, 
or  however  much  the  facts  alleged  may  fall  short  of  establishing 
this  defense  even  if  taken  as  true.  The  distinction  between  a  plea 
of  usury  as  a  defense  and  as  a  counter-claim  has  been  repeatedly 
recognized  by  the  courts.  See  Bates  v.  Rosekrans,  37  N.  Y.  409; 
S.  C,  4  Abb.  [IST.  S.]  276  ;  Equitable  Zife  Assv/rance  Society  v.  Ouyler, 
75  ]Sr.  Y.  611.  Whatever  remedy  the  plaintiff  may  have  against  such 
defective  answer,  it  is  clearly  not  by  way  of  demurrer.  From  the 
nature  of  the  demurrer  authorized  by  the  Code  to  pleadings  in  justice's 
court,  it  is  evident  that  the  defect  complained  of  must  of  necessity 
appear  upon  the  face  of  the  pleading  demurred  to,  and  that  no  express 
provision  of  the  statute  is  required  limiting  the  demurrer  to  defects  so 
appearing.  In  courts  of  record,  where  a  demurrer  is  given  for  a 
variety  of  grounds,  some  of  which  might  not  appear  upon  the  face 
of  the  pleading,  such  a  restriction  is  required  and  is,  therefore,  made 
a  matter  of  statute. 

Where  a  joint  action  is  brought  against  two  defendants,  and  there 
is  a  good  cause  of  action  set  out  against  one  of  them,  but  the  other 
party  is  improperly  joined  as  a  defendant,  a  joint  demurrer  will  not  lie 
in  favor  of  both  of  the  defendants.  People  v.  Mayor  of  W.  Y.,  28 
Barb.  240 ;  Phillips  v.  Hagadon,  12  How.  17 ;  Eldridge  v.  Bell,  id.  547. 
So,  too,  the  misjoinder  of  too  many  defendants  does  not  afford  any 
ground  for  a  separate  demurrer  by  the  party  who  is  properly  sued,  and 
against  whom  a  good  cause  of  action  is  alleged.  W.  Y.  and  New  Ra,- 
ven  R.  R.  v.  Schuyler,  17  N.  Y.  592 ;  PincTcney  v.  Wallace^  1  Abb. 
82 ;  Brownson  v.  Gifford,  8  How.  389.  But  where  a  defendant  is 
improperly  joined  as  defendant,  and  no  cause  of  action  is  stated  as 
against  him,  he  may  interpose  a  separate  demurrer  which  will  be  sus- 
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tained.  Chapman  v.  West,  17  N.  Y.  125 ;  Eldridge  v.  Bell,  12  How. 
547. 

The  time  for  interposing  a  demurrer  is  at  the  joining  of  issue  in  the 
action.  If  the  complaint  is  defective  it  ought  to  be  then  demurred  to 
if  the  defendant  desires  to  raise  the  question.  And  if  he  omits  to  de- 
mur then,  but  joins  issue  upon  the  merits  upon  a  question  of  fact,  the 
right  to  demur  to  the  complaint  is  gone.  And  the  same  rule  applies 
to  an  answer,  which  must  be  demurred  to  at  the  time  when  it  is  inter- 
posed, or  the  right  to  do  so  will  be  waived. 

There  may  be  a  demurrer  to  one  of  several  causes  of  action  or  counter- 
claims, although  no  demurrer  is  allowed  to  a  part  of  a  single  cause  of 
action  or  defense.  And  for  that  reason  there  may  be  issues  both  of  law 
and  of  fact  joined  in  the  same  action. 

If  two  distinct  causes  of  action  are  separately  stated  in  the  complaint, 
the  defendant  may  demur  to  one  of  them  and  join  an  issue  of  fact  upon 
the  other.  So  the  plaintiff  may  demur  to  one  of  two  counter-claims 
stated  in  the  answer,  and  the  other  will  be  deemed  at  issue  upon  the 
question  of  fact  set  up  therein.  But  a  party  is  not  permitted  to  demur 
and  also  to  answer  to  the  same  matter.  Munn  v.  Barnum,  1  Abb. 
281. 

A  jurat  forms  no  part  of  a  veriiied  pleading,  and  a  demurrer  is  not 
a  proper  remedy  for  any  defect  appearing  therein.  State  Banh  of  Olean 
V.  Shaw,  5  Hun,  114.  So,  a  demurrer  will  not  lie  to  the  prayer  for 
judgment.  Ga/rner  v.  Thorn,  56  How.  452  ;  S.  C,  6- Abb.  IST.  C.  212 ; 
MacTcey  v.  Aiier,  8  Hun,  180.  Nor  will  the  fact  that  a  party  has  not 
demanded  all  the  relief  to  which  he  may  be  entitled  render  his  plead- 
ing subject  to  demurrer.     Buess  v.  Koch,  10  Hun,  299. 

Decision  or  judgment  on  the  demurrer.  As  a  general  rule,  tlie 
judgment  on  a  demurrer  ought  to  be  given  at  the  joining  of  issue,  so 
that  there  may  be  an  immediate  amendment  of  any  defective  pleading, 
and  so  that  the  cause  may  be  at  issue  upon  questions  of  fact  before  any 
adjournment  is  made. 

There  is  no  legal  objection,  perhaps,  to  an  adjournment  for  the  de- 
cision of  a  question  of  law,  and  yet  it  does  not  fall  within  the  general 
scope  of  adjournments,  which  are  usually  granted  for  the  purpose  of 
procuring  evidence.  The  correct  practice  will,  be  to  decide  a  demurrer 
promptly  after  it  is  interposed  and  argued  if  argument  is  made.  This 
mode  of  practice  will  avoid  any  necessity  for  adjournments,  except  in 
those  cases  in  which  it  is  important  to  obtain  evidence  for  the  trial  of 
issues  of  fact.  Where  there  are  issues  both  of  law  and  of  fact,  the  is- 
sues of  law  ought  first  to  be  disposed  of.    Wright  v.  Williams,  2  Wend. 
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632 ;  Pittstown  v.  Plattsburgh,  15  Johns.  398.  And  this  is  especially 
true  in  those  cases  where  the  demurrer  will  dispose  of  the  entire  cause 
of  action.  Booth  v.  Smith,  5  "Wend.  107;  Shaw  Y.Paymond,  2  Cow. 
612.  In  such  a  case,  if  the  issues  of  fact  were  first  tried,  but  the  final 
judgment  on  the  demurrer  were  in  favor  of  the .  defendant,  he  would 
recover  costs  against  the  plaintiff  on  the  whole  record.  lb.  But  there 
is  no  provision  for  two  separate  trials  of  issues  in  a  justice's  court,  except 
so  far  as  it  may  be  done  in  the  mode  already  pointed  out,  of  trying  the 
demurrer  immediately  at  the  joining  of  issue,  and  then  requiring  the 
joinder  of  an  issue  of  fact  when  that  is  proper. 

"Where  there  is  an  issue  of  law  which  disposes  of  the  entire  right  of 
action,  or  the  whole  ground  of  defense,  there  will  be  no  occasion  to  try 
any  other  issues  joined  upon  the  facts.  -Love  v.  Humphrey,  9  "Wend. 
500 ;  Jack  v.  Martin,  14  id.  507 ;  Backus  v.  Richardson,  5  Johns. 
476. 

In  determining  whether  to  sustain  or  overrule  a  demurrer  the  justice 
should  first  determine  whether  the  demm-rer  is  taken  in  a  case  author- 
ized by  the  Code,  and  if  it  is  not,  should  overrule  it  at  once.  If  it  is 
taken  in  a  ease  authorized  by  the  Code  the  next  question  to  determine 
is  whether  the  pleading  demurred  to  is  defective  in  the  particular  or 
particulars  mentioned  as  the  ground  of  demurrer.  A  demurrer  to  a 
complaint  for  insufl&ciency  can  only  be  sustained  when  it  appears  that, 
admitting  all  the  facts  alleged,  it  presents  no  cause  of  action  whatever. 
It  is  not  sufficient  that  the  facts  are  imperfectly  or  informally  averred, 
or  that  the  pleading  lacks  definiteness  and  precision,  or  that  the  mate- 
rial facts  are  only  argumentatively  averred.  The  complaint  on  demur- 
rer is  deemed  to  allege  what  can  be  implied  from  the  allegations 
therein,  by  reasonable  and  fair  intendment.  Marie  v.  Ga/rrison,  83 
N.  T.  14  ;  Zabriskie  v.  Smith,  13  id.  322,  330.  And  see  Bost/wick  v. 
Dry  Goods  Bank,  67  Barb.  449 ;  Lynch  v.  Levy,  11  Hun,  145  ; 
Moffat  V.  McLaughlin,  13  id.  44*^. 

If  the  demurrer  is  taken  to  a  distinct  cause  of  action  separately 
stated  in  the  complaint,  the  sufficiency  of  this  cause  of  action  is  to  be 
tested  in  the  same  manner  as  if  it  were  the  only  cause  of  action  alleged. 
The  separate  counts  in  a  complaint  are  for  all  purposes  as  distinct  as 
if  they  were  in  separate  complaints ;  and  consequently  they  must  con- 
tain all  necessary  allegations,  or  the  latter  must  expressly  refer  to  the 
former.  A  defective  count  cannot  be  helped  on  demurrer  by  an  allge- 
gation  in  a  subsequent  count  which  in  no  way  refers  to  the  former  one. 
Simmons  v.  Fai/rchild,  42  Barb.  404 ;  Victory  Webh,  etc.,  Manuf  Co. 
V.  Beecher,  55  How.  193  ;  Anderson  v.  Speers,  58  id.  68  ;  Bitchie  v. 
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Ga/rrison,  10  Abb.  246.  The  same  general  rules  apply  with  equal 
force  to  a  demurrer  to  a  counter-claim  or  counter-claims  set  up  in  an 
answer. 

If  the  objection  to  the  pleading  is  that  it  is  not  sufficiently  explicit 
to  be  understood,  the  justice  must  determine  whether  the  pleader  has 
complied  with  the  requirements  of  the  statute  by  setting  'forth  the 
cause  of  action  or  counter-claim  in  a  plain  and  direct  manner  so  as  to 
enable  a  person  of  common  understanding  to  know  what  is  intended. 

Under  the  system  of  pleadings  before  the  Code  the  court  sometimes  had 
a  discretion  to  exercise  whether  the  judgment  on  a  demurrer  should  be  final 
or  whether  it  might  be  withdrawn,  or  whether  a  defective  pleading  might 
be  amended.  But  under  the  present  Code  the  rule  is  invperatwe  that  if 
the  court  deems  the  demurrer  well  founded,  it  must  permit  the  plead- 
ing to  be  amended,  and  if  the  court  deems  the  demurrer  not  well  foun- 
ded, it  must  permit  the  party  making  it  to  plead  over  at  his  election. 
Vol.  1,  pp.  26,  27,  §  2939.  But  the  court  does  not,  as  under  the  old 
(/ode,  order  the  pleading  to  be  amended,  but  merely  grants  leave  to 
amend.  It  was  held  under  the  old  Code  that  whenever  the  justice  de- 
cides that  a  pleading  which  has  been  demurred  to  is  defective,  he  must 
order  an  aitiendment  of  such  pleading,  and  if  he  gives  final  judgment 
instead  of  ordering  an  amendment,  his  judgment  will  be  reversed  on 
an  appeal.  Silliard  v.  Austin,  IT  Barb.  141 ;  Turck  v.  Richmond, 
13  id.  533 ;  Glasses.  Keulsen,  13  Abb.  100 ;  Smith  v.  Mitten,  13  How. 
326 ;  Stern  v.  Drinker,  2  E.  D.  Smith,  402. 

A  justice  who  grants  leave  to  amend  has  no  authority  to  dictate  what 
the  amendment  shall  be.  And  where  an  answer  of  title  to  land  had 
been  interposed  and  held  defective  on  demurrer,  it  was  held  that  the 
justice  had  no  right  to  decide  that  the  answer  should  not  be  so  amended 
as  to  present  the  question  of  title  again  in  the  amended  answer. 
Smith  V.  Mitten,  13  How.  326.  A  general  demurrer  is  sufficient  to 
reach  every  defect  that  exists  in  a  pleading  in  a  justice's  court.  Stern 
V.  Drinker,  2  E.  D.  Smith,  402. 

Where  the  defendant  demurs  to  a  complaint,  and  the  justice  over- 
rules the  demurrer,  and  the  defendant  then  answers  and  joins  an  issue 
of  fact,  which  is  tried,  the  decision  of  the  justice  on  the  demurrer  can- 
not be  reviewed  upon  an  appeal.  Irvine  v.  Fories,  11  Barb.  587 ; 
Peck  V.  Cowmg,  1  Denio,  222;  Jones  v.  Thompson,  6  Hill.  621; 
Hayes  v.  Kedzie,  11  Hun,  577. 

If  the  demurrer  is  weU  taken,  and  the  justice  improperly  overrules 
it,  the  party  demurring  may,  if  he  chooses,  refuse  to  amend  or  join 
any  other  issue,  and  if  a  judgment  is  rendered  against  him  in  the  ac- 
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tion,  he  may,  on  appeal,  review  the  decision  of  the  justice  on  the 
demurrer,  and  if  it  is  erroneous  it  ■will  be  reversed.  Jones  v.  Thomp- 
son, 6  Hill,  621 ;  Keteltas  v.  Myers,  19  E".  Y.  231 ;  Allen  v.  Patter- 
son, 7  id.  476. 

The  form  of  a  demurrer  and  of  a  judgment  thereon  will  be  given  in 
a  subsequent  place  in  this  work. 


CHAPTER  XVII. 

ADJOUKNMENTS. 

Section  1.  General  principles.  The  adjournment  of  the  trial  of 
a  cause  pending  before  a  justice  of  the  peace  may  be  either  a  matter  of 
convenience,  or  a  matter  of  discretion,  or  a  matter  of  statutory  right. 
It  may  be  a  matter  of  mere  convenience  to  the  justice  when  other 
official  duties  prevent  the  hearing  of  the  cause  on  the  return  day  of  the 
summons,  and  it  may  also,  in  a  certain  sense,  be  a  matter  of  discretion 
whether  he  will  not  adjourn  the  trial  upon  his  own  motion,  where  his 
own  convenience  is  not  involved,  when  it  appears  upon  the  return  day 
of  the  summons  that  substantial  justice  will  be  promoted  by  that 
course.  See  Rose  v.  StMyvesant,  8  Johns.  426.  An  adjournment  is  a 
matter  of  right  when  the  application  is  made  by  a  party  in  a  case  and 
in  the  manner  prescribed  by  the  statute,  and  the  justice  has  no 
discretion  whether  to  grant  or  refuse  it,  although,  subject  to  certain 
statutory  restrictions,  he  has  a  discretion  as  to  the  length  of  time 
the  trial  shall  be  postponed.  But  the  granting  of  an  adjournment  be- 
fore trial  upon  the  application  of  a  party  is  never  a  matter  of  course, 
although  the  law  graduates  the  amount  of  proof  required  to  justify  a 
postponement  to  meet  the  circumstances  of  the  case,  and  permits  one 
adjournment  of  a  cause  on  sHght  proof  of  its  necessity,  or  even  without 
proof,  if  the  adverse  party  does  not  require  it.  If  a  party  who  has  ob- 
tained one  adjournment  asks  for  a  further  postponement  of  the  trial, 
the  law  requires  him  to  furnish  a  more  satisfactory  and  detailed  state- 
ment of  the  reasons  rendering  the  adjournment  necessary,  and  to  show 
to  the  satisfaction  of  the  justice  that  his  inability  to  proceed  to  trial 
does  not  result  from  his  own  negligence,  or  is  not  a  mere  pretext  for 
delay.  Although  upon  furnishing  proper  and  satisfactory  proof,  and 
the  necessary  security,  when  that  is  required,  the  party  may  be  entitled 
to  a  second  adjournment  as  a  matter  of  right,  yet  where  the  circum- 
stances attending  the  application  are  suspicious  and  the  proof  raises  just 
doubt  as  to  the  good  faith  of  the  party  making  it,  the  adjournment  is 
no  longer  a  matter  of  right,  but  the  granting  or  refusing  it  becomes  a 
matter  of  discretion  with  the  justice.  See  Onderdonk  v.  Banlett,  3 
Hill,  323 ;  Bush  v.  Weehs,  24  Hun,  545. 
44 


346  ADJODENMENTS. 


On  motion  of  the  jastice. 


The  parties  may  consent  to  any  number  of  adjournments,  and  for 
any  length  of  time,  and  the  justice  cannot  control  them  in  this  respect 
so  long  as  his  fees  for  the  adjournment  are  paid. 

A  party  may  oppose  an  application  for  an  adjournment,  and  require 
that  the  adverse  party  shall  furnish  the  proof  or  security  prescribed  by 
the  statute,  or  he  may  waive  the  proof,  or  security,  or  both,  and  oppose 
the  application  merely  for  the  purpose  of  having  it  appear  upon  the 
minutes  that  the  adjournment  was  granted  wholly  at  the  instance 
of  the  adverse  party  and  without  his  consent. 

1^0  adjournment  can  be  had  before  the  issue  has  been  joined,  where 
both  parties  appear  upon  the  return  of  the  summons,  except  when  the 
defendant  refuses  or  neglects  to  plead.     Yol.  1,  p.  26,  §  2934. 

After  issue  has  been  joined  there  may  be  one  or  more  adjournments 
before  the  trial,  or  even  upon  the  trial,  as  will  be  noticed  hereafter. 

§  2.  On  motion  of  the  justice.  The  Code  provides  that  at  the 
time  of  the  return  of  the  summons,  or  of  the  joinder  of  issue  without 
process,  the  justice  may,  in  his  discretion,  and  upon  his  own  motion, 
adjourn  the  trial  of  the  action,  but  not  beyond  eight  days.  If  the 
defendant  has  been  arrested  in  the  action  no  such  adjournment  can  be 
made.  Yol.  1,  p.  31,  §  2959.  iNor  can  the  justice  adjourn  the  cause 
upon  his  own  motion  at  any  time  except  that  specified  by  the  statute- 
If  he  adjourns  the  cause  at  any  other  time  the  adjournment  will  be  ir- 
regular. Aierhall  v.  jRoach,  11  How.  95 ;  Gamage  v.  Xaw,  2  Johns. 
192.  If  the  first  adjournment  is  by  consent  of  thd  parties,  that 
will  not  authorize  the  justice  to  adjourn  the  second  time  of  his  own 
motion.  KiVmore  v.  Suydam,  7  Johns.  530.  But  if  the  plaintiff  con- 
sents, and  the  defendant  does  not  object,  it  will  be  deemed  an  adjourn- 
ment by  consent  of  the  parties.  lb. 

The  statute  giving  the  justice  power  to  adjourn  the  trial  of  a  cause 
upon  his  own  motion  does  not  authorize  him  to  act  merely  upon  the 
motion  of  a  party,  and  disregard  the  demand  of  the  adverse  party  that 
the  proper  proof  shall  be  made  and  the  proper  security  given.  If  in 
such  case  the  justice  grants  the  adjournment  upon  the  application  of 
the  party  merely,  and  not  upon  his  own  motion,  the  adjournment  will 
be  irregular  and,  unless  the  irregularity  is  waived,  the  judgment  ren- 
dered in  the  case  may  be  reversed  upon  appeal.  I'ecJc  v.  Andrews,  32 
Barb.  445.  But  the  fact  that  a  party  has  asked  for  an  adjournment 
on  the  return  day  of  the  summons  will  not  prohibit  the  justice  from 
adjourning  the  cause  upon  his  own  motion,  if  the  adjournment  is  in 
fact  granted  upon  his  motion  and  not  merely  upon  the  motion  of  the 
party.     Nellis  v.  MoCarn,  35  Barb.  115.     It  may  be  difficult  for  the 
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party  opposing  the  adjournment  to  determine  how  far  the  justice  acted 
upon  his  own  motion,  and  how  far  upon  the  application  of  the  party, 
but  this  will  not  affect  the  question  of  power. 

If  the  plaintiff  asks  for  an  adjournment  and  the  defendant  opposes 
it,  but  does  not  require  the  plaintiff  to  make  oath  to  the  absence  of  a 
material  witness,  the  justice  may  properly  adjourn  the  case  without  re- 
quiring the  oath.  Kittle  y.  Baker,  9  Johns.  354.  This  will  not  be  an 
adjournment  on  motion  of  the  justice.  And  it  seems  that  when  the 
justice  has  knowledge  of  facts  which  would  render  an  adjournment  of 
the  trial  a  measure  of  justice  to  one  of  the  parties,  and  a  refusal  to  ad- 
journ a  gross  injustice,  he  should,  in  the  exercise  of  his  discretion, 
adjourn  the  trial  upon  his  own  motion,  and  that  a  failure  to  do  so  will 
be  a  ground  for  reversal,  although  the  facts  so  coming  to  his  knowledge 
are  not  such,  as  under  the  statute,  would  authorize  an  adjournment, 
and  although  an  application  for  such  adjournment  is  made  by  the  attor- 
ney for  the  party,  and  opposed  by  the  adverse  party.  See  Jiose  v. 
Stuyvesant,  8  Johns.  426.  In  the  case  last  cited  the  defendant  failed 
to  appear  in  person  on  account  of  the  dangerous  illness  of  his  child,  but 
sent  a  written  request  to  the  justice  to  adjourn  the  trial.  The  justice 
refused  to  adjourn  without  further  and  more  satisfactory  proof.  "When 
the  cause  was  called  the  father  of  the  defendant  appeared,  made  oath 
to  the  dangerous  sickness  of  the  defendant's  child,  and  requested  an  ad- 
journment, which  the  plaintiff  opposed.  The  justice  proceeded  with 
the  trial  and  gave  judgment  for  the  plaintiff.  This  judgment  was  re- 
versed on  account  of  the  refusal'  of  the  justice  to  adjourn  the  trial  upon 
his  own  motion.  This  case  does  not  seem  to  have  been  followed  in  any 
subsequent  case,  and  so  far  as  has  been  observed,  has  been  but  once 
cited  in  subsequent  decisions.  See  President,  etc.,  of  Brooklyn  v- 
Patohsn,  8  "Wend.  47,  64. 

§  3.  On  application  of  the  plaintiff.  A  plaintiff  is  presumed  to 
be  possessed  of  evidence  sufficient  to  maintain  his  action,  since  it  would 
be  most  unreasonable  for  him  to  commence  an  action  without  any  evi- 
dence to  support  it.  He  has  also  the  power  to  regulate  the  time  of 
trial  by  delaying  to  commence  the  action,  and  can,  therefore,  generally 
be  ready  with  evidence  to  prove  his  case  at  the  time  of  trial.  But  as 
the  means  of  evidence  are  not  always  at  the  command  of  the  plaintiff 
at  the  time  of  issue,  and  as  until  then  he  cannot  know  the  nature  of 
the  defense,  the  law  gives  him  the  right  to  one  adjournment  to  a  time 
fixed  by  the  justice,  not  more  than  eight  days,  if  he  applies  for  it  on 
the  return  of  the  summons  or  at  the  time  of  joining  issue  without  pro- 
cess, and,  if  requested  by  the  defendant,  makes  oath  that  he  cannot 
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for  want  of  some  material  testimony  or  witness,  specified  by  him, 
safely  proceed  to  trial.  Vol.  1,  p.  32,  §  2960.  This  oath  may  be 
made  by  the  plaintiff  or  his  attorney.  lb. 

The  plaintiff  is  entitled,  as  a  matter  of  right,  to  one  adjom-nment,  at 
the  time  of  joining  issue,  provided  he  complies  with  this  statute.  lb. ; 
Nellis  V.  McGarn,  35  Barb.  115.  It  is  not  necessary  that  the  plaint- 
iff should  state,  in  terms,  that  the  absent  witness  is  material,  if  he  states 
that  he  cannot  safely  proceed  to  trial  without  him.  Or  at  any  rate  if 
that  statement  is  material,  the  objection  will  be  waived  if  the  opposite 
party  does  not  object  on  that  account,  nor  examine  the  plaintiff  on 
that  point. 

A  plaintiff  cannot,  as  a  general  rule,  have  more  than  one  adjourn- 
ment on  his  own  motion.  The  exceptions  to  this  rule  wiU  be  noticed 
hereafter.  The  rule  which  denies  the  plaintiff  a  right  of  adjournment 
at  any  other  time  than  the  one  mentioned  is  enforced  quite  strictly  by 
the  courts. 

It  is  not  important  on  whose  motion  the  first  adjournment  is  granted, 
for,  whether  it  is  done  by  mutual  consent,  on  the  motion  of  the  plaint- 
iff, or  on  motion  of  the  defendant,  neither  contingency  will  authorize 
a  further  adjournment  in  behalf  of  the  plaintiff. 

The  practice  under  the  old  statutes  and  under  those  now  in  force  is 
the  same.  In  one  case  issue  was  joined  on  the  return  of  process,  and  the 
cause  was  adjourned  for  trial,  and  the  plaintiffs  appeared,  but  the  de- 
fendant did  not  appear,  on  the  adjourned  day  ;  and  the  plaintiffs  stated 
to  the  justice,  that  they  and  the  defendant  had  agreed  to  adjourn  the 
cause  until  the  defendant  should  be  further  notified,  and  that  they  had 
notified  the  defendant  for  a  day,  which  was  specified.  The  plaintiffs  also 
made  oath,  that  they  could  not  safely  proceed  to  the  trial  of  the  cause, 
for  the  want  of  a  material  witness  who  resided  at  a  distance.  The  jus- 
tice then  adjourned  the  cause  to  the  day  specified,  at  which  time  the 
plaintiffs  appeared,  but  the  defendant  did  not  appear,  and  the  plaint- 
iffs recovered  judgment,  which  was  reversed  on  the  ground  that  the 
justice  had  no  authority  to  adjourn  the  cause  a  second  time,  on  the  mo- 
tion of  the  plaintiffs.     Proudftt  v.  Henman,  8  Johns.  391. 

In  another  case  issue  was  joined  on  the  return  day  of  a  summons,  and 
the  cause'  was  adjourned  by  consent,  and  on  the  adjourned  day,  the 
parties  appeared,  and  the  plaintiff  asked  for  a  further  adjournment,  and 
made  oath  that  a  material  witness  had  been  subpoenaed,  but  that  he 
did  not  attend.  The  defendant  objected  to  a  further  adjournment,  but 
the  justice  granted  it  for  six  days  ;  at  the  expiration  of  that  time,  the 
defendant  did  not  appear,  but  the  plaintiff  did,  and  he  then  proceeded, 
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and  took  a  judgment  against  the  defendant,  whicli  was  reversed  for  er- 
roneously granting  this  adjournment.  Payne  v.  Wheeler,  15  Johns. 
492.  And  see  Bailey  y.  Delaplaine,  1  Sandf.  11 ;  Horton  v.  Auch- 
moody,  1  "Wend.  200.  If  the  defendant  expressly  consents,  the  justice 
may  grant  any  number  of  adjournments  to  a  plaintiff.  So  if  a  de- 
fendant is  present,  when  a  second  or  further  adjournment  is  asked  by 
the  plaintiff,  and  no  objection  is  made,  such  silence  will  be  construed 
into  an  acquiescence  that  the  adjournment  may  be  made.  Kilmore  v. 
Sudam,  7  Johns.  529.  When  a  material  witness  for  the  plaintiff  is  not 
within  the  county  where  the  action  is  pending  or  within  an  adjoining 
county,  the  plaintiff  may  apply  for  and  obtain  a  commission  to  examine 
the  absent  witness,  as  wiU  be  more  fully  explained  hereafter.  A  plaint- 
iff who  has  applied  for  and  procured  the  issuing  of  such  commission  is 
entitled  to  one  or  more  adjournments  of  the  trial  as  may  be  necessary 
to  procure  the  execution  and  return  of  the  commission,  not  exceeding 
the  length  of  time  for  which  the  trial  might  be  adjourned  upon  the 
application  of  the  defendant.     Yol.  1,  p.  37,  §  2983. 

No  affidavit  is  necessary  to  enable  a  plaintiff  to  procure  an  adjourn- 
ment of  the  trial  pending  the  return  of  a  commission,  as  the  fact  that 
the  commission  has  not  been  returned  can  be  positively  known  only  by  the 
justice  to  whom  it  must  be  addressed.  The  object  of  proof  by  affidavit 
is  to  apprise  the  justice  of  facts  upon  which  he  may  properly  act  in 
granting  or  denying  an  application  made  by  a  party,  and  it  would  be 
an  idle  ceremony  for  a  party  to  present  to  the  justice  an  affidavit  based 
upon  information  derived  from  the  justice  himself,  as  a  ground  for 
the  judicial  action  of  that  officer. 

The  plaintiff  cannot  be  required  to  furnish  security  as  a  condition  of 
granting  an  adjournment.  But  if  the  defendant  requires  it  the  plaint- 
iff may  be  required  to  make  the  statutory  proof  of  the  necessity  of  the 
adjournment.  The  proof  furnished  need  not  be  in  the  precise  language 
of  the  statute,  if  it  plainly  imports  all  that  the  statute  requires.  Nellis 
V.  McCarn,  35  Barb.  115.  It  may  be  furnished  in  the  form  of  an 
affidavit,  or  the  plaintiff  or  his  attorney  may  be  sworn  by  the  justice, 
and  the  substance  of  the  oral  testimony  entered  in  the  minutes  of  the 
justice.  The  oath  administered  on  an  application  for  an  adjournment 
may  be  in  the  following  form : 

Oath  on  Application. 
Tou  do  swear  that  you  will  true  answers  make  to  such   questions  as 
may  be  put  to  you  in  relation  to  an  adjournment  of  the  trial  of  the  ac- 
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tion  now  pending  before  me  in  which  (John   Doe)   is  plaintiff   and 
(Eichard  Eoe)  is  defendant. 

After  the  administration  of  the  oath,  the  justice  or  the  defendant 
may  examine  the  witness  as  to  the  matters  required  by  the  statute  to 
justify  an  adjournment.  The  plaintiff  cannot  be  required  to  state  what 
he  expects  to  prove  by  the  absent  witness,  nor  to  give  the  substance 
of  the  testimony  which  he  expects  to  produce  on  the  adjourned  day, 
nor  can  he  be  required  to  furnish  any  reason  or  excuse  why  the  testi- 
mony or  the  witness  could  not  be  produced,  or  was  not  produced,  on 
the  return  of  the  summons. 

If  an  affidavit  is  substituted  for  tlie  oral  testimony  of  the  plaintiff  it 
maybe  in  the  following  form. 

JUSTICE'S  COUET. 

John  Doe 

-Before  John  Jones,  Esq.,  Justice. 
Richard  Eoe. 


CoUNTT    OF    SaeATOGA,    SS.  .' 

John  Doe,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the  above- 
entitled  action  ;  that  David  Smith  is  a  material  witness  for  deponent 
npon  the  issues  of  said  action ;  that  said  Smith  is  not  in  attendance 
before  this  court ;  and  that  without  the  presence  and  testimony  of 
said  witness,  deponent  cannot  safely  proceed  to  trial. 

JOHI^  DOE. 
Subscribed  and  sworn  to  before  me,  \ 

this  15th  day  of  June,  1882.  \ 

John  Jones,  Justice  of  the  Peace. 

%  4.  On  the  first  application  of  the  defendant.  Applications  for 
an  adjournment  are  most  frequently  made  by  the  defendant.  He  is  not 
presumed  to  know  what  cause  of  action  he  is  sued  upon  until  the 
plaintiff  has  made  his  complaint,  and  therefore  cannot  be  expected  to 
be  ready  with  his  witnesses  to  meet  any  cause  of  action  which  may  be 
alleged  against  him.  On  the  other  hand,  he  may  have  no  meritorious 
defense  to  the  action ;  or,  if  he  has,  he  may  have  the  means  of  evidence 
at  his  command  at  the  time  of  the  return  of  the  summons.  The  statute, 
therefore,  provides  that  at  the  time  of  the  joinder  of  issue  the  justice 
must,  upon  the  application  of  the  defendant,  adjourn  the  trial  of  the 
action  upon  his  complying  with  the  following  requirements : 
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1.  The  defendant  or  his  attorney  must,  if  required  by  the  plaintiff 
or  by  the  justice,  make  oath  that  he  verily  beheves  that  the  defendant 
has  a  good  defense  to  the  action,  and  that  he  cannot  safely  proceed  to 
trial  for  want  of  some  material  testimony  or  witness  specified  by  him. 

2.  If  required  by  the  plaintiff  and  the  defendant  has  not  been  ar- 
rested in  the  action,  an  undertaking  must  be  given  to  the  plaintiff  in 
behalf  of  the  defendant,  executed  by  one  or  more  sureties,  approved  by 
the  justice,  to  the  effect  that  if  the  plaintiff  recovers  judgment  in  the 
action,  and  if,  before  the  expiration  of  ten  days  after  the  plaintiff  be- 
comes entitled  to  an  execution  upon  the  judgment,  the  defendant  re- 
moves, secretes,  assigns  or  in  any  way  disposes  of  any  part  of  his  prop- 
erty, liable  to  levy  and  sale  by  virtue  of  an  execution,  except  for  the 
necessary  support  of  himseH  or  his  family,  and  if  an  execution  upon 
the  judgment  is  returned  wholly  or  partly  unsatisfied,  the  sureties  will, 
upon  demand,  pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 
Vol.  1,  p.  32,  §§  2961,  2962,  This  undertaking  need  not  be  given  in 
an  action  to  recover  a  chattel.  lb. 

Where  the  defendant  has  been  arrested  the  trial  must  be  adjourned 
upon  his  application,  upon  the  same  terras  and  in  the  same  manner, 
except  that  the  undertaking,  above  described,  need  not  be  given.  If, 
however  the  defendant  desires  to  be  discharged  from  custody  pending 
the  adjournment,  he  must  give  an  undertaking  to  the  effect  and  in  the 
manner  heretofore  pointed  out  in  the  chapter  relating  to  arrest.  See 
am,te,  173  ;  vol.  1,  p.  32,  §  2963. 

In  either  case  the  adjournment  must  be  for  such  a  reasonable  time 
fixed  by  the  justice  as  will  enable  the  defendant  to  procure  the  testi- 
mony or  witness.     Id.,  §  2961. 

When  the  application  is  made  at  the  joining  of  issue,  the  defendant 
need  not  show  that  he  has  used  diligence  to  procure  his  witnesses  or 
his  evidence,  nor  need  he  disclose  what  he  expects  to  prove  by  his 
absent  witnesses.  The  first  adjournment  on  motion  of  the  defendant 
may  be  for  any  time  not  exceeding  ninety  days.  In  determining  the 
length  of  time  for  which  the  cause  should  be  postponed,  the  justice 
must  exercise  his  best  judgment  upon  all  the  circumstances  which  are 
disclosed  upon  the  application.  If  the  parties  live  at  a  very  great  dis- 
tance from  the  justice,  so  that  it  is  not  convenient  for  them  to  attend 
frequently,  and  it  is  probable  that  the  desired  witness  cannot  be  pro- 
cured on  a  short  adjournment,  it  will  be  advisable  to  adjourn  to  such 
time,  not  exceeding  ninety  days,  as  will  render  it  probable  that  the 
attendance  of  the  witness  may  be  secured  at  the  time  to  which  the 
cause  is  postponed.     It  ought,  however,  to  be  a  case  in  which  a  witness 
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is  clearly  a  material  one,  and  in  which  his  attendance  cannot  be  pro- 
cured at  an  earlier  day,  to  induce  a  justice  to  delay  the  trial  so  long^ 
especially  if  the  plaintiff  is  unwilling  to  assent  to  the  arrangement.  So 
much  is  left  to  the  discretion  of  the  justice  in  relation  to  the  length  of 
time  for  which  a  cause  may  be  adjourned  within  the  statutory  limits, 
that  no  general  rules  can  be  given  which  will  be  applicable  to  every 
particular  case.  This  discretion  has  been  given  for  the  express  purpose 
of  enabling  a  justice  to  protect  the  rights  of  the  parties,  and  to  see 
that  justice  is  done  to  all  concerned. 

There  are  two  classes  of  cases  which  will  frequently  come  up  for  ad- 
judication. One  of  them  is  when  a  defendant  has  no  substantial  or 
meritorious  defense,  and  he  desires  to  postpone  the  cause  for  the  mere 
purpose  of  delay.  This  the  law  disapproves  by  requiring  the  defendant,  on 
the  request  of  the  defendant  or  the  justice,  to  make  oath  that  he  verily 
believes  that  he  has  a  good  defense  to  the  action.  This  was  not  required 
under  the  Revised  Statutes,  except  in  actions  commenced  by  warrant. 
The  other  class  of  cases  is  when  a  plaintiff  is  prepared  for  trial,  but  the 
defendant  is  not,  and  the  plaintiff  desires  to  press  the  cause  on  to  an 
early  trial.  A  plaintiff  may  have  several  reasons  for  taking  this  course: 
He  may  consider  his  claim  a  just  one,  and  the  defense  unjnst  and  un- 
founded, or  he  may  have  witnesses  whose  attendance  he  may  not  be 
able  to  procure  at  a  distant  day,  or  he  may  wish  to  avoid  the  expense 
and  delay  of  several  adjournments.  But  it  is  sometimes  the  case 
that  a  plaintiff  desires  to  obtain  aii  unfair  and  unjust  advantage  over  a 
defendant  who  has  a  full  and  meritorious  defense  upon  the  merits,  if 
his  evidence  is  attainable,  but  whose  witnesses  cannot  be  procured 
without  a  long  adjournment.  Such  reasons  and  motives  will  prompt 
a  plaintiff  who  is  prepared  for  trial  to  press  the  cause  on  to  an  early 
trial  as  against  his  opponent  who  is  unprepared. 

The  justice,  however,  must  look  at  both  sides  of  the  question,  and  so 
dispose  of  the  matter  as  to  secure  the  just  rights  of  all  the  parties  so 
far  as  that,  can  be  done.  A  plaintiff  may  urge  an  unjust  claim  as 
earnestly  as  a  just  one.  And  if  the  defendant  has  a  legal  defense  to  an 
\injust  demand,  he  ought  to  have  every  reasonable  facility  for  estab- 
lishing his  defense.  So  there  are  also  unjust  defenses  which  are  im- 
properly interposed.  The  law  permits  a  defendant  to  raise  such  issues 
as  he  chooses,  if  the  groimds  of  defense  are  such  that  if  true  they  would 
be  a  legal  bar  to  the  plaintiff's  right  of  action,  or  if  they  would  abate 
an  action  in  the  form,  or  at  the  time  at  which  it  was  broi^ht.  The 
truth  or  the  falsity  of  a  defense  is  a  matter  to  be  established  at  the 
trial.     And  it  is  not  generally  the  case  that  a  justice  can  determine 
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what  the  merits  of  the  action  or  defense  ai-e,  upon  a  mere  motion  to 
adjourn  the  cause  for  the  purpose  of  preparing  to  try  that  precise 
question.  It  is  true  that  the  circumstances  which  transpire  on  the 
application  for  a  postponement  sometimes  indicate  the  probabilities  of 
the  result  of  the  trial,  if  the  cause  was  tried  upon  such  evidence  as  niay 
then  be  disclosed.  But  it  is  rarely  the  case  that  a  defendant  is  willing, 
or  that  he  is  legally  boimd  to  disclose  all  the  evidence  upon  which  he 
relies  to  establish  his  defense.  And  all  that  a  defendant  need  es- 
tablish is,  that  he  has  a  good  defense  and  has  material  evidence  which 
is  necessary  to  his  defense,  unless  the  application  is  made  at  a  time 
subsequent  to  the  joining  of  issue,  when  other  facts  must  be  shown. 

After  an  issue  has  been  joined  in  the  action  there  can  be  no  adjourn- 
ment on  the  application  of  the  defendant  without  the  statutory  oath,  if 
that  is  required  by  the  justice  or  by  the  plaintiff.  Lynsky  v.  Pende- 
grast,  2  E..D.  Smith,  43 ;  Peck  v.  Andrews,  32  Barb.  445.  No  mere 
statement  of  the  defendant  or  his  attorney  will  take  the  place  of  the 
proof  required  by  the  statute.  Edwards  v.  Prew,  2  E.  D.  Smith,  55. 
So  the  defendant  cannot  have  an  adjournment  without  giving  the  un- 
dertaking, if  that  is  required  by  the  plaintiff.  Belshaw  v.  Colie,  1  E. 
D.  Smith,  213 ;  Peck  v.  Andrews,  32  Barb.  445.  The  plaintiff  may 
waive  the  right  to  the  undertaking  if  he  chooses,  and  this  waiver  may 
be  express  or  implied.  If  the  adjournment  is  opposed  on  the 
ground  of  insufficiency  of  the  proof,  and  no  objection  is  made  on  the 
ground  that  the  undertaking  is  not  furnished,  the  justice  may  treat  the 
matter  as  a  waiver  of  the  undertaking.  Richardson  v.  Brown,  1  Cow. 
255.  Where  the  defendant  is  a  man  of  iindoubted  responsibility  it  is 
not  usual  to  require  an  undertaking  to  be  given.  Biit  the  plaintiff 
may  insist  upon  the  undertaking  if  his  demand  is  made  at  any  time 
before  the  adjournment  is  actually  granted.  If  he  requires  the  defend- 
ant to  give  the  undertaking  and  the  justice  adjourns  the  cause  on  the 
defendant's  application  without  requiring  it,  it  will  be  error.  Peck  v. 
Andrews,  32  Barb.  445. 

The  defendant  need  not  join  in  the  execution  of  the  undertaking, 
and  a  single  surety  will  be  siifScient  if  satisfactory  to  the  justice.  The 
sureties  must  be  approved  by  the  justice,  and  the  undertaking 
must  be  acknowledged  by  the  person  or  persons  executing  it,  and  the 
usual  affidavit  of  justification  by  the  surety  or  sureties  must  be  annexed 
to  the  instrument.     Yol.  1,  p.  32,  §  2961 ;  id.,  p.  124,  §§  810-812. 

The  form  and  requisites  of  an   undertaking  given  by  a  defendant 
who  has  been  arrested  in  the  action  will  be  found  on  a  preceding  page. 
See  <mte,  173. 
46 
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When  no  order  of  arrest  has  been  issued  the  undertaking  may  be  in 
the  following  form : 

DefendamCs  undertaking  on  adjowrrmnent  —  No  arrest. 
JUSTICE'S  COURT. 


Daniel  McDougall 

agst. 
Edward  Whitfield. 


-  Before  Eugene  Hoeton,  Justice. 


The  defendant  having  applied  for  an  adjournment  of  the  trial  of  this 
action,  defendant  not  having  been  arrested  in  the  action,  the  plaintiff 
having  required  that  defendant  give  to  him  the  undertaking  required 
by  law  in  such  cases  : 

Now,  therefore,  we,  Edward  Whitfield,  defendant,  and  John  J. 
Astor  and  Stephen  Girrard,  his  sureties,  do  hereby  jointly  and  severally 
undertake  to  the  plaintiff  that  if  the  plaintiff  recovers  judgment  in  the 
action;  and  if,  before  the  expiration  of  ten  days  after  the  plaintiff 
becomes  entitled  to  an  execution  upon  the  jiidgment,  the  defendant 
removes,  secretes,  assigns,  or  in  any  way  disposes  of  any  part  of  his 
property  liable  to  levy  and  sale  by  virtue  of  an  execution,  except  for 
the  necessary  support  of  himself  and  his  family,  and  if  an  execution  upon 
the  judgment  is  returned  wholly  or  party  unsatisfied,  the  said  sureties 
will,  upon  demand,  pay  to  the  plaintiff  the  sum  due  upon  the  judg- 
ment. 

Dated  the  16^A  day  of  June,  1882. 

EDWARD  WHITFIELD, 
JOHN  J.  ASTOE, 
STEPHEN  GIREAED. 
State  of  New  Yokk,  | 

County  of  )  )     " ' 

On  this  (16tli)  day  of  (June)  1882,  before  me,  the  subscriber, 
appeared  Edward  Whitfield,  John  J.  Astor  and  Stephen  Girrard,  to 
me  personally  known  to  be  the  same  persons  described  in  and  who 
executed  the  above  undertaking,  and  severally  acknowledged  that  they 
executed  the  same. 

EUGENE  HOETON,  Justice  of  the  Peace. 
State  of  New  Yoek,  ) 

Country  of  ;  )    *" 

John  J.  Astor  and  Stephen  Girrard,  being  severally  sworn,  each  for 
himself  says,  the  said  John  J.  Astor,  that  he  is  a  householder  of  the 
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county  of  in  this  State,  and  that  he  is  worth  the  sum  of  {double 

the  cmwunt  of  the  plaintiff'' s  claim)  dollars  over  and  above  all  debts 
and  liabilities  which  he  owes  or  has  incurred,  exclusive  of  property 
exempt  by  law  from  levy  and  sale  under  an  execution  ;  and  the  said 
Stephen  Girrard  for  himself,  says  that  he  is  a  householder  of  the 
county  of  in    this  State,    and   that  he  is  worth  the  sum  of 

{double  the  amount  of  the  plaintiff ' s  clairrC)  dollars  over  and  above  all 
debts  and  liabilities  which  he  owes  or  has  incurred,  exclusive  of 
property  exempt  by  law  from  levy  and  sale  under  an  execution. 

JOHN  J.  ASTOR, 
Severally  subscribed   and  sworn  \  STEPHEN  GIRRARD. 

to  before  me,  this  16th  day  of  >■ 

June,  1882.  ) 

Eugene  Hoeton,  Justice  of  the  Peace. 

I  certify  that  I  approve  of  the  sureties  in  the  foregoing  undertaking. 
EUGENE  HORTON,  Justice  of  the  Peace. 

The  defendant's  affidavit  to  procure  an  adjournment  at  the  time  of  the 
joinder  of  issue  may  be  in  the  following  form : 

Affl^da/vit  for  adjournment. 
JUSTICE'S  COURT. 


Daniel  McDougall 

agst. 
Edward  Whitfield. 


Before  Eugene  Hoeton,   Justice. 


County  of  ,  ss. : 

Edward  Whitfield,  being  duly  sworn,  says  that  he  is  the  defendant 
in  the  above-entitled  action  ;  that  he  verily  believes  that  he  has  a  good 
defense  thereto ;  but  that  he  cannot  safely  proceed  to  the  trial  thereof 
for  want  of  a  material  witness,  namely,  John  Doe. 

And  deponent  further  says  that  he  is  informed  and  believes  that  the 
said  John  Doe  is  temporarily  absent  from  this  State,  and  is  now  in  the 
State  of  Kansas,  but  will  return  to  this  State  and  county  on  or  about 
the  first  day  of  August  next,  at  which  time  deponent  expects  to  be 
able  to  procure  the  attendance  of  said  Doe  as  a  witness  for  the  defense 
if  the  trial  of  this  action  is  adjourned  to  that  time.  That  the  source  of 
deponent's  information  and  the  grounds  of  his  belief  are  statements 
made  to  deponent  by  Mary  Doe,  wife  of  said  John  Doe,  to  the  effect 
that  her  husband  left  this  county  on  or  about  the  first  of  the  present 
month  for  the  purpose  of  buying  cattle  in  the  State  of  Kansas,  and 
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would  return  home  during  the  last  week  in  July.  That  deponent  was 
unable  to  obtain  her  affidavit  as  to  the  facts  in  relation  to  her  husband's 
absence  and  expected  return  in  time  for  this  application. 

{Jurat.)  (Signature?) 

The  clause  in  the  form  above  given  as  to  the  absence  of  the  witness 
and  the  probable  time  of  his  return  may  of  course  be  varied  to  meet 
the  requirements  of  the  case.  No  such  clause  is  required  by  the  stat- 
ute, but  when  the  defendant  desires  a  long  adjournment,  there  should 
be  some  fact  stated  in  the  affidavit  from  which  the  justice  can  deter- 
mine what  will  be  a  reasonable  time  to  enable  the  defendant  to  procure 
the  attendance  of  the  absent  witness  so  that  he  may  fix  the  length  of 
the  adjournment  accordingly,  and  avoid  the  necessity  of  a  second  ad- 
journment. 

Instead  of  making  proof  by  affidavit,  the  defendant  may  be  sworn, 
and  may  then  state  orally  the  necessary  facts,  either  voluntarily,  or  in 
answer  to  questions  put  to  him  by  the  justice,  or  the  plaintiff.  The 
form  of  the  oath  may  be  found  on  a  preceding  page. 

When  the  defendant  has  made  the  proof,  and  given  the  imdertaking 
prescribed  by  the  statute,  his  right  to  an  adjournment  is  absolute,  and 
the  justice  should  then  fix  the  time  for  trial  according  to  the  circum- 
stances of  the  case  known  to  him,  and  enter  the  fact  in  his  docket-book 
that  he  adjourned  the  cause,  on  the  application  of  the  defendant,  to  a 
time  specified. 

§  5.  Second  or  further  adjournment.  A  defendant  is  entitled  to 
a  second  or  subsequent  adjournment  of  the  trial  of  the  action  upon 
giving  such  security  and  furnishing  such  proof  of  its  necessity  as  the 
statute  requires.  There  is  a  material  difference  between  an  application 
by  a  defendant  for  a  first  adjournment  and  an  application  for  a  further 
or  subsequent  one.  On  the  first  application  at  the  joining  of  issue  no 
diligence  in  procuring  witnesses  or  evidence  need  be  shown,  since  the 
law  does  not  require  any  effort  to  be  made  to  procure  witnesses  until 
the  cause  is  at  issue,  so  that  each  party  may  know  what  evidence  will 
be  material  on  the  trial.  On  such  application  the  defendant  must 
"  make  oath,"  if  so  required,  that  he  cannot  safely  proceed  to  trial  for 
want  of  some  material  testimony  or  witness,  specified  by  him  ;  while 
on  the  second  application  he  must  "prove  "  this  fact  by  his  own  oath  or 
otherwise,  "  to  the  satisfaction  of  the  justice,"  and  also  the  further  fact 
that  he  has  used  due  diligence  to  obtain  the  testimony  or  witness. 
Yol.  1,  p.  33,  §  2965. 

The  defendant  may  have  material  evidence  or  witnesses,  but  if  he 
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lias  taken  no  steps  to  procure  such  evidence  or  witnesses  on  the  trial, 
it  is  his  own  folly,  and  he  must  abide  by  the  consequences  which  result 
from  such  negligence.  A  party  may  neglect  to  use  due  diligence  be- 
cause he  is  ignorant  of  the  statutory  requirements.  But  this  is  not  a 
legal  answer  to  the  objection  that  there  has  been  a  neglect  to  comply 
with  the  law.  Every  man  is  presumed  to  know  the  law,  and  if  he  does 
not,  he  must  submit  to  the  inconveniences  which  his  ignorance  imposes. 
The  law  requires  eveiy  person  to  act  with  promptness  in  legal  proceed- 
ings, or  to  submit  to  such  consequences  as  may  follow  neglect.  And, 
therefore,  the  statute  requires  a  defendant  to  show  that  he  has  used  due 
diligence  in  preparing  for  trial,  as  a  condition  to  granting  a  second  or 
further  adjournment.  What  is  due  diligence  is  a  matter  which  depends 
upon  circumstances.  In  some  cases  certain  acts  would  clearly  be  using 
due  diligence,  while  under  other  circumstances  the  same  acts  would  be 
construed  to  be  gross  carelessness  and  neglect. 

If  at  the  time  of  joining, issue,  or  if  at  any  time  before  there  is  an 
opportunity  to  subpoena  a  material  witness,  he  is  absent  and  beyond 
the  reach  of  such  subpoena,  and  this  is  well  known  to  both  parties,  or 
to  the  defendant,  and  such  witness  is  to  remain  absent  for  a  specified 
time,  but  will  return  -in  time  to  try  the  cause  before  the  expiration  of 
the  ninety  days  fixed  by  law,  the  law  will  not  require  the  defendant  to 
do  more  than  to  show  these  facts  to  entitle  him  to  an  adjournment. 
And  whenever  it  appears  that  no  diligence  would  secure  the  attendance 
of  an.  absent  witness  before  a  particular  time  which  has  not  yet  elapsed, 
nothing  more  is  required  than  to  show  that  the  defendant  has  taken 
prompt  action  in  ascertaining  whether  the  witness  could  be  procured. 
So  if  a  witness  is  dangerously  sick,  so  that  he  could  not  possibly  be 
procui'ed  as  a.  witness  on  the  adjourned  day,  it  will  not  be  necessary  to 
subpoena  such  witness,  even  though  he  may  be  within  reach  of  the  sub- 
poena. In  such  cases  the  court  is  governed  by  the  principle  that  im- 
possibilities are  not  required.  And  whenever  it  appears  that  the 
defendant  has  taken  the  most  effective  means,  or  such  reasonable  means 
as  may  be  in  his  power,  to  procure  his  witnesses,  that  will  be  due  dili- 
gence. Good  faith  and  an  honest  and  practical  effort  to  be  ready  for 
trial  is  what  the  law  demands,  and  when  this  is  shown  the  law  will  be 
satisfied.  But  when  a  witness  might  readily  have  been  subptenaed 
in  due  time,  and  this  has  been  neglected,  or  when  a  defendant  takes  no 
steps  whatever  to  prepare  for  trial,  or  when  he  commences  to  act  at  so 
late  a  day  that  his  efforts  are  unavailing,  when  an  earlier  and  a  reason- 
able attention  to  the  matter  would  have  secured  the  attendance  of  his 
witness,  he  cannot  be  said  to  have  used  due  diligence.     Still  a  defendant 
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may  sometimes  have  a  reasonable  excuse  for  his  delay.  He  may  have 
made  reasonable  inquiries,  and  have  failed  to  ascertain  tlie  existence  of 
facts  which  subsequently  came  to  light,  or  he  may  have  received  erro- 
neous impressions  from  mistaken  or  false  representations  made  by  others 
to  whom  he  has  properly  applied  for  information  as  to  facts  of  which 
he  himself  had  no  knowledge.  In  such  cases,  the  justice  will  determine 
whether  the  acts  done  are  not  due  diligence  within  the  intent  and  mean- 
ing of  the  statute.  And  if  he  is  satisfied  that  the  defendant  has  thus  used 
due  diligence,  it  is  always  better  to  grant  the  adjournment  upon  such 
terms  as  may  be  just  to  both  parties.  The  extreme  views  which  will 
usually  be  urged  are  two  in  number.  One  side  will  insist  that  the 
utmost  possible  diligence  must  be  observed,  while  the  other  side  will 
claim  that  any  convenient  acts  which  he  may  have  done  are  sufficient 
to  constitute  due  diligence.  Neither  of  these  extreme  views  are  such 
as  the  law  contemplates,  and  neither  of  them  will  be  apt  to  receive  the 
sanction  of  an  intelligent  justice.  See  Powers  v.  Lockwood,  9  Johns. 
133  ;  Easton  v.  Coe,  2  id.  383. 

The  proof  that  the  defendant  cannot  safely  proceed  to  trial  for  want 
of  some  material  testimony  or  witness,  and  that  he  has  used  due  dili- 
gence to  obtain  the  testimony  or  witness,  may  ba  made  by  the  oath  of 
the  defendant,  or  otherwise,  which  means  by  any  competent  legal  proof 
of  the  facts.  The  proof  must  be  made  "  to  the  satisfaction  of  the  jus- 
tice," which  means  a  legal  satisfaction  —  a  conviction  brought  aboiit 
by  means  that  are  fit  and  ought  to  produce  conviction  in  the  mind  act- 
ing judicially,  and  not  an  arbitrary  or  capricious  conviction.  He  may 
no  more  be  satisfied  by  that  which  the  law  will  deem  inadequate  to 
produce  conviction,  than  he  may  withhold  his  satisfaction  when  that 
proof  is  produced  to  him  which  the  law  will  say  he  ought  in  reason  to 
be  satisfied  with.  Folliard  v.  Wallace,  2  Johns.  395 ;  People  v. 
Sutherland,  81  N.  Y.  1.     See  am.te,  IIY. 

Nothing  is  more  common,  upon  an  application  for  a  second  adjourn- 
ment, than  for  the  plaintiff  to  insist  that  the  defendant  shall  disclose 
the  facts  which  he  expects  to  prove  by  the  absent  witness  or  witnesses. 
The  plaintiff  never  has  the  right  to  require  this  to  be  done.  The  only 
case  in  which  this  can  properly  be  required  is  where  the  circumstances 
show  that  the  application  is  not  an  honest  and  a  just  one,  and  the  jus- 
tice has  just  suspicions  in  relation  to  the  good  faith  of  the  defendant. 
A  defendant  will  not  be  permitted  to  trifle  with  the  rights  of  a  plaint- 
iff, nor  to  impose  upon  a  court  of  justice  by  obtaining  useless  and 
harassing  adjournments.  And  when  the  facts  fully  convince  a  justice 
that  an  application  is  made  for  such  a  purpose,  he  may  require  the  de- 
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f endant  to  state  on  oath,  or  otherwise,  what  facts  he  expects  to  prove 
by  such  absent  witness  or  witnesses.  An  examination  upon  that  point 
need  not  be  carried  further  than  to  show  that  the  grounds  of  the  appli- 
cation are  well  founded.  And  a  justice  ought  never  to  permit  a  de- 
fendant who  is  acting  in  good  faith  to  be  compelled  to  disclose  his 
whole  evidence  on  such  an  examination.  To  tolerate  such  a  practice 
would  give  a  plaintiff  an  unfair  advantage,  since  he  would  then  know 
the  evidence  on  both  sides  of  the  case,  with  the  superior  advantage  of 
the  right  to  open  and  close  the  case  to  the  jury. 

Where  an  appHcation  was  made  for  a  commission  to  take  the  evi- 
dence of  a  witness  who  was  not  a  resident  of  this  State,  and  the 
materiality  of  the  witness  was  positively  sworn  to,  it  was  held  that  the 
applicant  was  not  bound  to  state  what  he  expected  to  prove  by  the  ab- 
sent witness,  and  a  refusal  to  issue  the  commission  was  held  to  be  a 
sufficient  ground  to  reverse  the  judgment  obtained  by  the  opposite 
party.  Eaton  v.  Worth,  7  Barb.  631.  The  application  is  usually  made 
orally,  and  the  proof  made  by  swearing  the  party  or  his  witnesses  as  to 
the  facts  of  the  case.  The  application  may,  however,  be  made  upon 
proper  and  sufficient  affidavits.  But  when  the  affidavits  are  defective, 
or  the  application  is  evidently  made  in  bad  faith,  the  justice  may  re- 
quire the  applicant  to  be  examined  orally  on  oath. 

In  such  cases,  if  the  defendant  refuses  to  be  sworn,  and  to  state  what 
facts  he  expects  to  prove,  the  justice  may  deny  the  adjournment. 
Onderdonk  v.  Banlett,  3  Hill,  323 ;  Irroy  v.  Nathan,  4  E.  D.  Smith, 
68 ;  Bush  v.  Weeks,  24  Hun,  545.  The  defendant's  good  faith  in 
making  the  application  is  a  proper  subject  of  inquiry  by  the  justice.  If 
made  in  good  faith,  and  upon  sufficient  grounds  the  application  should 
be  granted.  It  is  then  a  matter  of  right.  If  made  in  bad  faith  it 
should  be  denied.  And  if  the  circumstances  attending  the  application 
are  suspicious,  and  the  proof  raises  just  doubt  as  to  the  good  faith  of 
the  party  making  it,  the  granting  or  denying  of  the  appHcation  be- 
comes a  matter  of  discretion,  which  will  be  reviewed  on  appeal  only  in 
a  clear  case  of  abuse.  lb. ;  Weed  v.  Lee,  50  Barb.  354 ;  Burgett  v. 
Lee,  4  Lans.  193.  The  plaintiff  may  oppose  the  application  for  an  ad- 
journment upon  the  insufficiency  of  the  proof  presented  by  the  defend- 
ant, or  he  may  introduce  evidence  showing  that  the  application  is  not 
made  in  good  faith,  and  is  groundless.  Weed  v.  Lee,  60  Barb.  354. 
The  right  of  the  justice  to  receive  such  evidence  is  undoubted.  lb. 

So,  in  some  cases,  an  admission  by  the  plaintiff  will  dispense  with  the 
necessity  for  an  adjournment.  In  one  case  the  plaintiff  agreed  to  admit 
what  was  expected  to  be  proved  by  a  specified  absent  witness,  and  the 
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statement  was  reduced  to  writing  by  the  justice,  and  the  defendant  ac- 
ceded to  this  agreement.  But  he  subsequently  refused  to  abide  by  it, 
and  demanded  an  adjournment,  which  was  refused  by  the  justice,  and 
this  was  held  to  be  proper.  BriU  v.  Lord,  14  Johns.  341 ;  Brooklyn  Oil 
Worhs  V.  Brown,  38  How.  451,  453.  The  admission,  however,  must 
be  that  the  facts  stated  are  true,  for  it  will  be  no  answer  to  the  appli- 
cation to  say  that  the  absent  witness  will  testify  to  the  proposed  state 
of  facts.     People  v.  Vermilyea,  7  Cow.  369. 

It  sometimes  happens  that  a  justice  is  in  doubt  whether  the  facts 
proved  are  suflScient,  or  whether  the  application  for  an  adjourninent  is 
made  in  good  faith.  In  all  such  cases,  the  safer  rule  will  be  to  grant 
the  application,  because  the  inconvenience  of  a  brief  delay  will  generally 
be  the  principal  consequence  which  will  result  from  granting  the  motion ; 
while  a  denial  of  the  motion  might  deprive  a  defendant  of  important 
evidence. 

When  the  case  is  one  on  which  the  decision  of  the  justice  is  final, 
whether  he  grants  or  refuses  an  adjournment,  on  the  ground  that  the 
decision  is  one  of  fact  upon  all  the  evidence,  it  is  frequently  the  case 
that  a  justice  may  impose  reasonable  terms  upon  the  defendant  as  a  con- 
dition of  granting  his  request. 

If  the  adjournment  of  the  cause  wiU  deprive  the  plaintiff  of  evidence 
or  witnesses  who  are  then  present  in  court,  but  who  will  be  absent  at 
the  adjourned  day,  the  justice  may  require  the  defendant  to  stipulate  in 
writing  that  the  plaintiff  may  have  an  adjournment  if  that  becomes 
necessary  in  consequence  of  granting  the  defendant's  application. 

Such  a  stipulation  is  valid,  and  it  is  binding  upon  the  party  who 
gives  it,  and  it  ought  to  be  fully  enforced  by  the  court,  whenever  a  case 
arises  in  which  justice  requires  the  enforcement  of  it.  In  one  case  the 
parties  agreed  before  the  justice,  on  the  return  day  of  a  warrant,  that 
the  cause  might  be  adjourned  for  three  days,  and  that  if  one  S.  Y.,  a 
witness  whom  both  parties  wanted,  should  not  attend  at  the  adjourned 
day,  that  then  the  justice  might  adjourn  for  such  reasonable  time  as  he 
might  deem  necessary,  in  order  to  procure  the  attendance  of  S.  Y.  On 
the  adjourned  day  S.  Y.  did  not  attend,  and  the  plaintiff  made  oath  of 
the  absence  of  S.  Y.,  and  asked  a  further  adjournment,  for  the  purpose 
of  obtaining  his  attendance.  The  defendant  objected  to  an  adjourn- 
ment, but  the  justice  granted  it  for  seven  days  ;  at  this  adjourned  day 
the  defendant  did  not  appear,  and  judgment  was  rendered  against  him, 
which  was  affirmed  by  the  Supreme  Court.  The  court  said  :  "  Here 
was  a  valid  and  binding  agreement  between  the  parties,  which  neither 
had  a  right  to  rescind  without  the  consent  of  the  other.     By  this  they 
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had  authorized  the  justice  to  adjourn.  It  is  to  be  presumed,  that  had 
it  not  been  for  the  agreement,  an  appUcation  would  have  been  made 
and  granted,  on  the  return  of  the  warrant,  to  adjourn  for  a  longer  time 
than  three  days.  The  oath  of  the  plaintiff  was  merely  to  satisfy  the 
justice  that  it  was  proper  to  exercise  the  power  given  by  the  agreement." 
Richardson  v.  Brown,  1  Cow.  255. 

It  must  be  remembered,  however,  that  when  a  defendant  makes  a 
clear  and  plain  case  for  an  adjournment  as  a  matter  of  right,  no  such 
stipulation  can  be  properly  required,  since  the  law  gives  him  an  ad- 
journment in  that  event,  without  any  qualifications  or  conditions  except 
such  as  the  statute  imposes.  But,  in  those  cases  in  which  a  clear  case 
is  not  made  out,  the  justice  may  frequently  impose  this  condition  in  a 
manner  which  is  at  once  legal  and  just  to  both  parties.  The  stipula- 
tion need  not  be  reduced  to  writing  ;  but  it  will  be  advantageous  to  do 
so,  since  in  that  case  there  can  be  no  dispute  as  to  the  fact  of  the  agree- 
ment or  as  to  its  terms.     And  see  Staples  v.  Parker,  41  Barb.  648. 

It  may  be  in  the  following  form : 


JUSTICE'S  COUET. 


A.  B. ,  plaintiff, 

agsl. 
C.  D.,  delendant. 


Before  E.  F.,  Esq.,  a  Justice  of  the  Peace  of  the 
town  of  New  Scotland. 


Albajstt  County,  ss.  : 

Whereas  I,.the  defendant,  C.  D.,  have  this  day  made  application  for 
an  adjournment  of  this  cause  from  the  13tli  day  of  December,  1864,  to 
the  20th  day  of  December,  1864,  at  10  o'clock,  a.  m.,  at  the  office  of  the 
said  Justice  E.  F.,  in  the  town  of  jf^ew  Scotland :  Now,  in  consideration 
that  the  said  cause  shall  be  adjourned  on  my  motion  and  at  my  request 
now  made,  I  do  hereby  stipulate  and  agree  that  a  further  adjournment 
shall  be  granted  to  the  said  plaintiff,  for  such  time  as  to  said  justice 
shall  seem  proper,  if  such  adjournment  shall  be  necessary  and  if  satis- 
factory proof  of  such  necessity  shall  be  made  before  the  said  Justice  E. 
F.,  on  the  said  20th  day  of  December,  1864. 

Dated  Deoefnher  13,  1864. 

C.  D.,  Defendant. 

After  the  execution  of  this  agreement  it  should  be  left  with  the  jus- 
tice.    And  if,  on  the  adjourned  day,  the  plaintiff  is  not  able  to  proceed 
safely  with  the  trial,  after  due  diligence  to  have  his  evidence  and  wit- 
nesses there,  the  justice  ought  to  grant  a  further  adjournment  to  the 
46 
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plaintiff,  upon  due  proof  of  the  absence  of  material  evidence  or  wit- 
nesses, and  of  due  diligence  in  attempting  to  procure  them  at  the  trial. 
The  agreement  or  stipulation  need  not  be  in  the  precise  form  of  the 
precedent  given ;  it  may  be  varied  according  to  the  circumstances  of  the 
particular  case,  and  ip  a  proper  case  it  may  be  an  absolute  agreement 
to  adjourn  upon  the  happening  of  some  specified  event,  as,  for  instance, 
the  absence  or  illness  of  a  specified  witness.  This  being  an  adjourn- 
ment by  the  consent  of  parties,  they  may  limit  the  time  of  adjourning 
to  ninety  days,  or  they  may  extend  it  beyond  that  time,  if  they  so 
agree.  And  the  agreement  ought  to  state  whether  the  further  adjourn- 
ment is  to  be  for  a  specified  number  of  days,  and  if  so,  that  number 
ought  to  be  stated ;  or  the  agreement  may  leave  the  time  to  be  fixed  by 
the  discretion  of  the  justice. 

There  are  other  ways  by  which  the  plaintiff  may  have  the  benefit  of 
the  testimony  of  witnesses  present  at  the  time  of  the  application,  with- 
out stipulating  for  a  further  adjournment.  The  Code  provides  that 
upon  granting  the  defendant's  application  for  an  adjournment,  where 
the  trial  has  been  once  adjourned,  or  where  the  plaintiff  is  a  non-resi- 
dent of  the  county,  the  justice  may  in  his  discretion,  upon  the  plaintiff's 
application,  direct  that  any  witness  on  the  part  of  the  plaintiff,  who  is 
then  in  attendance,  be  then  examined  under  oath  before  the  justice. 
Thereupon  the  testimony  of  the  witness  must  be  reduced  to  writing, 
certified  by  the  justice,  and  retained  by  him,  to  be  read  upon  the  trial 
with  the  same  effect,  and  subject  to  the  same  objections,  as  if  it  was 
then  given  orally  by  the  witness.  Yol.  1,  p.  33,  §  2966.  This  pro- 
vision of  the  statute  removes  many  of  the  hardships  which  an  adjourn- 
ment of  a  trial  necessarily  imposes  upon  the  plaintiff,  and  also  tends  to 
answer  one  objection  frequently  urged  why  an  adjournment  shall  not 
be  had.  The  statute  applies  to  all  second  or  further  adjournments 
without  regard  to  the  party  or  person  instrumental  in  procuring  the 
first  adjournment ;  and  it  also  applies  to  all  adjournments  where  the 
plaintiff  is  a  non-resident  of  the  county. 

A  defendant  who  has  given  an  undertaking  upon  a  former  adjourn- 
ment need  not  give  a  new  undertaking  iTpon  procuring  another 
adjournment,  unless  it  is  required  by  the  justice  or  by  the  sm-eties  in 
the  former  undertaking.  If  no  undertaking  was  given  upon  the  first 
adjournment,  and  the  plaintiff  requires  one  upon  the  second  or  further 
adjournment,  or  if  the  defendant  has  given  an  undertaking,  and  the 
justice,  or  the  sureties  in  that  instrument,  require  that  a  new  one  be 
given,  the  defendant  must  furnish  a  new  imdertaking,  to   the   same 
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effect,  and  executed  in  the  same  manner,  as   if  given    upon  a  first 
adjournment.     Yol.  1,  p.  33,  §  2965.     See  ante,  353,  354. 

An  undertaking  is  never  required  of  a  plaintiff  upon  an  application 
for  an  adjournment.  A  plaintiff  may  be  entitled  to  one  or  more 
adjournnients  upon  the  trial,  or  even  before  the  trial.  If  a  commis- 
sion has  been  granted  upon  his  application,  he  is  entitled  to  as  many 
adjournments  of  the  trial  as  may  be  necessary  to  procure  the  execution 
and  return  of  the  commission,  not  exceeding  the  length  of  time  for 
which  a  trial  might  be  adjourned  upon  the  application  of  the  defend- 
ant. Yol.  1,  p.  37,  §  2983.  So  where  a  defendant  has  amended  his 
answer  after  issue  joined,  or  has  pleaded  over  after  the  decision  of  a 
demurrer,  the  plaintiff  may  have  an  adjournment  of  the  trial  upon 
making  the  proper  proof.  Yol.  1,  p.  27,  §  2944.  So  he  may  have  an 
adjournment  upon  the  trial  pending  the  return  of  a  warrant  of  attach- 
ment against  a  defaulting  witness.  Yol.  1,  p.  33,  §  2967.  But  with 
these  exceptions  the  right  of  a  plaintiff  to  an  adjournment  upon  his 
own  application  is  limited  to  the  day  of  issue. 

The  proof  entitling  a  defendant  to  a  second  adjournment  may  be  in 
the  form  of  an  affidavit,  or  of  oral  testimony  given  before  the  justice 
under  oath.  The  oath  usually  administered  to  the  witness  has  been 
given  on  a  preceding  page.     Ante,  349. 

After  this  oath  is  administered,  the  person  sworn  may  be  examined 
in  relation  to  such  matters  as  will  show  the  necessity  for  an  adjourn- 
ment. When  the  party  himself  is  sworn,  he  usually  states  the  absence 
of  his  witness,  his  materiality,  and  the  probability  of  his  attendance  at 
the  adjourned  day. 

It  is  quite  usual  for  the  opposite  party  to  examine  the  person  sworn, 
somewhat  in  the  manner  of  a  cross-examination. 

But  this  is  a  matter  which  rests  in  the  sound  discretion  of  the  justice. 
He  may  permit  such  cross-examination,  or  if  he  is  satisfied  that  an  ad- 
journment ought  to  be  granted,  he  may  dispense  with  any  further  ex^ 
amination,  since  the  whole  object  of  introducing  proof  is  merely  to 
satisfy  the  justice,  by  legal  proof,  of  the  propriety  of  granting  an  ad- 
journment. 
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Form  of  affida/oitfor  cm  adjournment. 
JUSTICE'S  COUET. 


John  Doe 

agst. 

Richard  Roe. 


Before  A.  B.,  Esq.,  a  Justice  of  the  Peace  ofWater- 
vliet,  in  Alhany  county. 


J 
Albany  Cottnty,  ss.  : 

Eichard  Eoe,  being  duly  sworn,  says,  that  he  is  the  defendant  in  the 
above-entitled  action  ;  that  0.  D.  and  E.  F.  are  material  witnesses  to 
the  defense  of  this  deponent,  and  that,  without  the  testimony  of  each 
of  said  witnesses,  he  cannot  safely  proceed  to  the  trial  of  said  action. 
Deponent  further  says,  that  0.  D.,  one  of  the  said  witnesses,  resides 
out  of  the  county  of  Albany,  or  of  any  adjoining  county,  and  that  he 
resides  in  the  city  of  Buffalo,  in  Erie  county,  N.  T.  Deponent  further 
says,  that  the  said  E.  F.  is  a  resident  of  the  county  of  Albany,  and  that 
he  is  at  present  absent  from  the  county  of  Albany,  as  defendant  is  in- 
formed and  verily  believes,  and  that  said  E.  F.  is  now  in  the  city  of 
New  York ;  that  issue  was  joined  in  this  action  on  the  lith  day  of  De- 
cember, 1864,  and  on  the  same  day  the  cause  was  adjourned,  by  consent 
of  parties,  to  the  22d  day  of  December,  1864,  for  trial ;  that  on  the 
said  14th  day  of  December  this  deponent  procured  a  subpcena  from 
A.  B.,  the  justice  before  whom  the  said  action  is  pending,  and  that  on 
the  same  day  and  immediately  after  receiving  said  subpoena,  this  de- 
ponent went  to  the  residence  of  the  said  E.  F.,  for  the  purpose  of  sub- 
poenaing him  as  a  witness  on  the  trial  of  said  action  ;  that  deponent 
was  unable  to  find  the  said  E.  F.,  and  was  then  and  there  informed  by 
the  wife  of  said  E.  F.,  that  he  had,  on  the  13th  day  of  December,  1864, 
left  the  city  of  Albany  to  go  to  the  city  of  New  York,  to  attend  to 
business  which  would  require  his  absence  from  Albany,  and  his  attend- 
ance in  the  city  of  New  York,  until  the  1st  day  of  February,  1865  ; 
but  deponent  was  unable  to  obtain  her  affidavit  to  these  facts; 
that  New  York  is  not  in  Albany  county,  nor  in  any  county  adjoining 
thereto  ;  that  deponent  has  used  due  diligence  in  procuring  the  attend- 
ance of  said  E.  F.  as  a  witness  ;  and  deponent  further  says,  that  he  ex- 
pects to  be  able  to  procure  the  attendance  of  the  said  witness,  E.  F., 
within  ninety  days  from  the  joining  of  issue  in  said  cause. 
Subscribed  and  sworn  before  me,  this  )  EICHAED  EOE. 

22d  day  of  December,  1864.  j 

A.  B.  Justice,  etc. 
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In  the  precedent  just  given,  the  affidavit  is  made  by  the  defendant 
in  person.  Bnt  this  is  not  necessary,  for  if  any  other  person  knows 
facts  sufficient  to  make  a  proper  case,  the  affidavit  may  be  made  by  him. 
So  there  may  be  oral  evidence  given  in  addition  to  the  affidavits.  It  is 
the  usual  practice  to  swear  the  witnesses,  and  let  them  state  orally  the 
facts  which  are  required  to  be  proved.  But  in  some  cases  the  defend- 
ant may  be  at  a  great  distance  from  the  justice's  office,  or  he  may  be 
absent  by  reason  of  illness,  and  besides  that  he  may  be  the  only  person 
who  is  able  to  swear  to  the  facts  which  entitle  him  to  an  adjournment ; 
in  all  such  cases,  or  others  of  a  similar  character,  the  justice  ought  to 
act  upon  the  affidavit  when  presented  on  an  application  made  by  the 
attorney  or  agent  of  the  defendant. 

The  principal  thing  to  be  attained  is,  that  there  shall  be  a  hona  fide 
application  for  the  adjournment,  and  sufficient  legal  proof  of  facts  to 
authorize  the  justice  to  grant  it. 

§  6.  On  amendment  of  the  pleadings.  When  a  party  amends  his 
pleadings  after  joinder  of  issue,  or  ple9,ds  over  upon  the  decision  of  a 
demurrer,  and  it  is  made  to  appear  to  the  satisfaction  of  the  court,  by 
oath,  that  an  adjournment  is  necessary  to  the  adverse  party  in  conse- 
quence of  the  amendment  or  pleading  over,  an  adjournment  must  be 
granted.     Vol.  1,  p.  27,  §  2944. 

The  only  condition  upon  the  right  to  an  adjournment  in  such  case 
is  that  it  shall  be  made  to  appear  to  the  satisfaction  of  the  court,  by 
oath,  that  an  adjournment  is  necessary  in  consequence  of  the  amend- 
ment or  pleading  over.  What  is  meant  by  the  phrase  "  to  the  satisfac- 
tion of  the  court,"  has  been  already  explained.  Ante,  llY.  The  jus- 
tice must  be  reasonably  satisfied  by  the  facts  and  circumstances  pre- 
sented; and  if  the  party  applying  for  the  adjournment  was  fully 
advised  at  the  time  of  joining  the  issue  that  the  matters  embraced  in 
the  amendment  of  the  pleading  would  be  insisted  upon  as  an  issue  to 
be  litigated  upon  the  trial,  the  justice  has  the  right  to  consider  what 
took  place  at  the  time  of  joining  the  issue  in  deciding  whether  he  is 
satisfied.  For  example,  if  upon  the  joining  of  the  issue  the  defendant 
orally  pleads  payment  and  a  general  denial,  and  the  justice  fails  to  note 
the  defense  of  payment,  telling  the  defendant  that  payment  can  be 
proved  under  the  general  denial,  the  justice  has  the  right  to  consider 
what  was  said  in  the  presence  of  the  plaintifE  in  determining  his  right 
to  an  adjournment  on  a  subsequent  amendment  of  the  answer  by  add- 
ing the  plea  of  payment.  Under  such  circumstances  the  plaintifE  should 
meet  these  facts  by  an  affidavit  showing  that  he  has  labored  under  a 
misapprehension,  if  such  was  the  case,  or  should  name  the  witness  or 
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witnesses,  and  state  the  testimony  which  he  relies  upon  as  material  to 
meet  the  issue  made  by  the  amended  pleading.  Sherar  v.  Willis,  5 
Lans.  329.  On  the  other  hand,  if  the  amendment  of  the  answer  by 
inserting  a  plea  of  payment  is  a  genuine  surprise  to  the  plaintiff,  and 
there  are  no  facts  in  the  case  of  the  character  above  stated,  less  cer- 
tainty in  proof  would  be  sufficient  to  entitle  him  to  an  adjournment. 
In  that  case  the  affidavit  will  be  sufficient  if  it  states  in  substance  that 
the  plaintifiE,  in  consequence  of  the  amendment,  cannot  safely  proceed 
to  the  trial  of  the  cause ;  that  material  witnesses  are  absent,  by  whom 
he  expects  to  prove  that  there  has  been  no  payment,  as  alleged ;  and 
that  an  adjournment  is  necessary  by  reason  of  the  amendment.    lb. 

In  all  such  cases  the  justice  has  a  judicial  discretion  to  exercise  :  and 
unless  he  abuses  that  discretion,  his  decision  will  not  be  disturbed  upon 
appeal.  lb. 

§  T.  Upon  the  trial.  The  amendments  spoken  of  in  the  preceding 
section  may  be  made  at  any  time  before  trial,  or  during  the  trial,  if 
substantial  justice  wiU  be  promoted  thereby,  and,  therefore,  an  adjourn- 
ment of  the  trial  may  be  had  at  that  time.  So  where  upon  the  trial  a 
warrant  of  attachment  is  issued  to  compel  the  attendance  of  a  witness, 
who  has  failed  to  appear  in  obedience  to  a  subpoena,  the  justice  may  in 
his  discretion  adjourn  the  trial  for  such  a  time  as  he  deems  necessary 
for  the  return  of  the  warrant,  not  exceeding  five  days.  Yol.  1,  p.  33, 
§  2967.  See  Aberhall  v.  Eoaoh,  3  E.  D.  Smith,  345.  So  when  a 
witness  attending  before  a  justice  in  an  action  refuses  to  be  sworn  or 
affirmed  in  the  form  prescribed  by  law,  or  to  answer  a  pertinent 
and  proper  question,  or  neglects  or  refuses  to  produce  a  book  or  paper 
which  he  has  been  duly  subpoenaed  or  ordered  to  produce,  and  the 
party  at  whose  instance  he  attended  makes  oath  that  the  testimony  of 
the  witness,  or  that  the  book  or  paper  is  so  far  material  that  without  it 
he  cannot  safely  proceed  with  the  trial  of  the  action,  the  justice  may, 
by  warrant,  commit  the  witness  to  the  county  jail.  Vol.  1,  p.  41, 
§  3001.  The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the  trial 
until  the  witness  testifies,  or  produces  the  book  or  paper  required,  or 
becomes  a  lunatic,  or  is  discharged  according  to  law.  Id., p.  42, §  3003. 
In  either  of  these  cases  no  bond  is  required  by  the  statute  as  a  condi- 
tion of  the  adjournment,  and  except  in  the  case  specified  in  the  pre- 
ceding section  of  this  chapter,  no  proof  need  be  submitted  to  the  court 
for  the  purpose  of  obtaining  the  adjournment,  further  than  that 
required  to  procure  the  attachment  or  to  authorize  the  justice  to  com- 
mit the  witness  to  the  county  jail. 
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Except  in  the  cases  specified,  no  adjournment  can  be  had  by  either 
party  after  the  trial  of  a  cause  has  commenced.  In  ordinary  cases,  if 
a  party  neglects  to  apply  for  an  adjournment  until  a  jury  is  impan- 
eled and  sworn,  the  application  will  be  too  late,  and  the  justice  will  not 
have  authority  to  grant  the  motion.  Matthews  y.  Fiestel,  2  E.  D.  Smith, 
90 ;  Pollock  y.  Mle,  id.  541 ;  Story  v.  Bishoj>,  4  E.  D.  Smith,  423  ; 
Aberhall  v.  Roach,  11  How.  95 ;  Fairbanhs  y.  Oorlies,  1  Abb.  150 ; 
S.  C,  3  E.  D.  Smith,  582;  Parmelee  v.  Thompson,  1  Hill,  77;  Fink 
V.  Sail,  8  Johns.  437.  So,  too,  an  application  to  adjourn  comes  too 
late  after  the  trial  has  commenced  before  the  justice  without  a  jury. 
The  swearing  of  a  witness  in  the  cause,  and  his  examination  partially 
or  whoUy,  is  a  commencement  of  the  trial  in  such  a  case. 

There  are  cases,  however,  in  which  a  justice  may  delay  a  cause  for  a 
short  time,  even  after  a  trial  has  commenced,  before  the  justice  alone, 
or  when  the  trial  is  by  jury.  And  if  an  important  witness  is  unex- 
pectedly absent,  or  if  a  material  witness  is  near  the  court,  and  can  be 
procured  in  a  short  time,  the  justice  may,  in  his  discretion,  hold  open 
the  cause  a  short  time  for  that  purpose.  In  one  case  a  justice  held 
open  the  cause  for  two  hours  after  a  jury  was  impaneled,  to  enable  the 
plaintiff  to  procure  witnesses,  and  this  was  held  to  be  within  the  dis- 
cretion of  the  justice.  Pease  v.  Gleason,  8  Johns.  409.  But  this  dis- 
cretion is  not  an  arbitrary  one,  and  if  the  delay  is  unreasonable,  it  will 
be  error.  And  where  a  trial  had  commenced,  and  the  justice  held 
open  a  cause  for  twenty  hours  to  enable  the  defendant  to  go  twelve 
miles  to  procure  evidence,  this  was  held  to  be  unreasonable.  And 
where  the  justice  proceeded  with  the  trial  in  this  case,  in  the  absence 
of  the  plaintiff,  at  the  time  fixed  for  resuming  the  trial,  a  judgment  in 
favor  of  the  defendant  was  reversed.  Green  v.  Angel,  13  Johns.  469. 
And  see  Aberhall  v.  Poach,  11  How  95 ;  S.  C,  3  E.  D.  Smith,  345. 
There  are  numerous  cases  in  which  the  law  authorizes  a  justice  to  hold 
open  the  cause  for  some  considerable  time.  This  frequently  arises 
from  the  necessity  of  the  case,  when  a  jury  has  been  demanded,  and  a 
venire  issued,  as  it  frequently  takes  a  long  time  to  procure  a  sufficient 
number  of  persons.  In  such  a  case  the  delay  is  unavoidable,  and  the 
delay  excusable,  even  if  it  happens  that  the  cause  must  be  held  open 
from  one  day  to  the  next.  Pay  v.  Wilber,  3  Caines,  134.  So,  when  a 
justice  is  engaged  in  the  trial  of  a  cause,  he  may  delay  the  trial  of  an- 
other cause  until  the  first  cause  has  been  disposed  of.  Punt  v.  WicJcwire, 
10  Wend.  102.  So,  in  case  a  jury  disagrees  and  is  discharged,  it  is 
proper  to  issue  a  new  venire,  which  must  be  returnable  within  forty- 
eight  hours,  and  the  cause  may  be  held  open  in  the  mean  time.  Yol.  1, 
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p.  43,  §  3008.  This  limitation  of  time  may  be  waived  by  express 
agreement,  or  by  implication  arising  from  the  acts  of  the  parties.  In 
one  case  a  cause  was  tried  by  a  jury  on  the  14:th  day  of  the  month, 
and  the  jury  disagreed  and  were  discharged  by  the  justice,  and  the 
justice  then  proposed  to  the  parties  to  postpone  the  cause  until  the 
17th  day  of  the  same  month,  to  which  neither  party  made  any  objec- 
tion. There  was  no  other  consent  than  this,  which  was  implied  by  the 
silence  of  the  parties,  and  the  justice  then  adjourned  the  cause  until  the 
17th  of  the.month.  The  plaintiff  appeared  on  that  day,  but  the  de- 
fendant did  not,  and  a  judgment  'vfras  rendered  in  favor  of  the  plaintiff. 
This  judgment  was  held  to  be  regular,  and  the  judgment  valid.  Fiero 
V.  Reynolds,  20  Barb.  275. 

After  a  trial  has  been  had  and  the  jury  is  discharged,  because  of  an 
inability  to  agree  upon  a  verdict,  the  defendant  cannot  insist  upon  an 
adjournjiient  as  a  matter  of  right.  Having  once  declared  himseK  ready 
for  trial,  and  having  once  proceeded  to  the  trial,  it  is  too  late  to  insist 
that  he  could  not  procure  his  evidence  or  witnesses  before  the  trial 
commenced.  An  action  was  pending  before  a  justice,  and  a  trial  com- 
menced before  a  jury  called  by  the  defendant,  and  after  a  partial  trial 
of  the  cause,  it  was  adjourned  on  motion  of  such  defendant.  On  the 
adjourned  day,  five  only  of  the  jurors  appeared,  the  sixth  being  absent 
on  account  of  illness.  The  defendant  refused  to  try  the  cause  before 
the  five  jurors  who  appeared.  He  also  objected  to  a  new  venire,  or  to 
having  a  talesman  called.  The  justice,  at  the  request  of  the  defendant, 
then  dismissed  the  five  jurors.  The  plaintiff  then  insisted  upon  an 
immediate  trial,  and  requested  the  defendant  to  take  out  a  new  venire, 
returnable  immediately,  which  the  defendant  refused  to  do,  but  on  the 
contrary,  he  made  an  application  for  an  adjournment  for  the  purpose 
of  procuring  the  attendance  of  two  witnesses,  who  resided  eight  miles 
from  the  place  of  trial,  who  had  not  been  subpoenaed,  nor  had  any 
effort  been  made  to  procure  their  attendance.  A  witness  was  sworn  as 
to  the  materiality  of  the  absent  persons  as  witnesses.  The  justice 
decided  to  grant  the  adjournment  on  the  terms  that  the  defendant  pay 
$1.75  to  the  plaintiff,  which  was  the  amoimt  of  fees  payable  to  material 
witnesses  of  the  plaintiff  then  in  attendance.  The  defendant  refused 
to  comply  with  these  terms,  and  the  plaintiff  insisted  upon  proceeding 
immediately  with  the  trial,  and  he  also  consented  to  issuing  a  new 
venire  returnable  immediately.  The  justice  offered  to  issue  such  new 
venire  returnable  immediately,  but  the  defendant  objected  to  an  im- 
mediate trial,  and  insisted  that  the  cause  must  be  tried  by  a  jury,  though 
at  a  subsequent  day.     The  plaintiff  then  asked  to  have  the  cause  tried 
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without  a  jury,  which  request  the  justice  granted,  and  the  cause  was  tried 
without  a  jury,  and  the  plaintiff  had  judgment.  This  was  held  to  be 
regular  and  the  judgment  \vas  affirmed.  BahGOoJc  v.  Rill,  35  Barb. 
52.  It  was  held  that  the  neglect  to  subpoena  the  witnesses  named  was 
a  want  of  due  diligence,  and  that  the  justice  would  have  been  justified 
in  refusing  an  adjournment  upon  any  terms.  So,  it  was  also  held  that 
the  conduct  of  the  defendant  amounted  to  a  waiver  of  a  jury,  for  he 
had  refused  to  have  a  venire  to  obtain  a  jury  on  the  trial  day,  although 
he  wished  for  one  for  a  subsequent  day,  and  this  amounted  to  a  refusal 
to  have  a  jury  at  the  time  the  cause  was  tried. 

§  8.  Length  of  the  adjournment.  A  trial  may  be  adjourned 
by  consent  of  parties  without  limit  as  to  the  length  of  time  which  will 
elapse  before  the  day  fixed  for  the  hearing. 

A  justice  cannot  adjourn  a  cause  upon  his  own  motion  for  a  longer 
period  than  eight  days.  Yol.  1,  p.  31,  §  2959.  An  adjournment  upon 
the  application  of  the  plaintiff  at  the  time  of  joining  issue  cannot 
exceed  eight  days,  and  may  be  for  a  less  time  if  the  justice  deems  a 
short  adjournment  will  serve  the  ends  of  justice.     Id.  32. 

An  adjournment  upon  the  application  of  the  defendant  at  the  time  of 
joining  issue  must  be  for  such  a  reasonable  time  fixed  by  the  justice  as 
will  enable  the  defendant  to  procure  the  testimony  or  witness  for  the  want 
of  which  the  adjournment  is  necessary,  subject,  however,  to  the  general 
limitation  hereafter  noticed.  lb.  The  second  or  subsequent  adjournments 
on  the  application  of  the  defendant  may  be  for  such  time  as  may  be  neces- 
sary to  procure  the  necessary  testimony  or  the  attendance  of  the  absent 
witness,  subject  to  the  same  limitation.  Id.  38.  An  adjournment  after 
the  issuing  of  an  attachment  against  a  defaulting  witness  may  be  for 
such  time  as  the  justice  deems  necessary  for  the  return  of  the  warrant, 
not  exceeding  five  days.  lb.  There  is  no  statutory  hmit  to  the 
length  of  an  adjournment  granted  in  consequence  of  the  amendment 
of  a  pleading,  or  in  consequence  of  the  adverse  party  pleading  over 
upon  the  decision  of  a  demurrer,  further  than  the  general  limitation 
that  the  trial  shall  not  be  adjourned  to  a  time  beyond  ninety  days  from 
the  joinder  of  issue  witliout  the  consent  of  both  parties.  Where  an 
adjournment  is  had  upon  the  commitment  of  a  witness  for  a  refusal  to 
be  sworn  or  to  testify,  or  to  produce  a  book  or  paper,  there  is  no  statutory 
limit  to  the  length  of  time  consumed  by  the  successive  adjournmentE 
other  than  the  ultimate  obedience  of  the  witness  to  the  subpoena,  his 
death,  insanity,  or  legal  discharge.     Yol.  1,  p.  42,  §  3003. 

But  as  a  general  rule  the  trial  of  an  action  cannot  be  adiourned  to  a 
47 
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time  beyond  ninety  days  from  the  joinder  of  issue  without  the  consent 
of  both  parties.     Yol.  1,  p.  33,  §  2967. 

To  this  rule  there  are  three  exceptions  which  are  clearly  pointed  out 
in  the  statute  cited.  It  is,  therefore,  unnecessary  to  enumerate  them 
here. 

§  9.  Irregular  adjournments,  or  erroneous  refusal.  The  appli- 
cation for  an  adjournment  must  be  made  at  the  place  at  which  the  pro- 
cess is  returnable,  or  at  the  place  to  which  the  trial  has  been  adjourned. 
A  justice  has  no  right  to  try  a  cause  in  the  absence  of  the  defendant  at  a 
place  different  from  the  place  named  for  his  appearance,  if  the  trial 
proceeds  on  the  return  day.  Stewart  v.  Meigs,  12  Johns.  417  ;  Case  v. 
Van  JVess,  1  Johns.  Cas.  243.  But  where  both  parties  have  appeared,  the 
justice  may  adjourn  the  cause  for  trial  at  another  place,  whether  the 
parties  consent  or  not.  Morrell  v.  Near,  1  Cow.  112.  In  that  case, 
the  application  must  be  made  at  the  place  fixed  for  trial  if  the  applica- 
tion is  made  on  the  day  so  fixed  for  trial. 

When  an  adjournment  .is  sought,  there  must  in  every  case  bean 
appearance  for  that  purpose  by  the  party  who  desires  the  adjournment. 
This  appearance  may  be  in  person  or  by  attorney  or  agent.  But  there 
must  be  an  appearance  by  some  one.  A  cause  was  adjourned  with  a 
provision  that  if  the  defendant  filed  security  as  provided  by  the  statute, 
he  should  have  a  further  adjournment.  He  filed, the  security,  but 
neglected  to  appear  at  the  adjourned  day  to  pi-ocure  the  further 
adjournment,  and  judgment  was  rendered  against  him  on  that  day. 
This  was  held  to  be  a  regular  judgment.  Muher  v.  Held,  3  Abb.  110. 
The  application  for  an  adjournment  may  be  made  by  the  plaintiff  in 
person,  or  by  any  attorney  or  agent  in  his  behalf  if  duly  authorized  for 
that  purpose.  A  justice  is  bound  to  permit  a  duly  authorized  attorney 
or  agent  to  make  the  necessary  proof  for  an  adjournment,  and  a  refusal 
to  do  so  will  be  an  error  for  which  a  judgment  will  be  reversed.  Seers 
V.  Grandy,  1  Johns.  514. 

An  adjournment  cannot  be  made  by  a  justice  in  the  absence  of  both 
parties.  In  one  case  issue  had  been  joined,  and  the  cause  adjourned  to 
the  20th  of  May  for  trial.  The  justice  then  left  his  ofiice,  but  returned 
in  a  short  time,  when  he  found  a  note  or  written  consent  upon  his 
table  signed  by  the  counsel  for  the  respective  parties,  authorizing  an 
adjournment  to  the  18th  day  of  May,  instead  of  the  20th,  as  agreed. 
The  justice  was  requested  to  "  note  the  fact,"  and  he  tliei'eupon,  in  the 
absence  of  the  parties,  adjourned  the  cause  to  the  1 8th  of  May.  On 
that  day  the  parties  appeared,  but  the  defendant  refused  to  proceed 
with  the  trial  on  the  ground  that  the  adjournment  was  irregular,  and 
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he  asked  for  a  further  adjournment,  promising  to  waive  the  irregularity 
if  the  adjournment  should  be  granted.  This  application  was  refused, 
and  the  plaintiff  had  a  judgment  which  was  reversed  on  account  of  the 
irregular  adjournment  in  the  absence  of  the  parties,  which  irregularity- 
was  not  waived  by  any  act  of  the  defendant.  Weeks  v.  Lyon,  18 
Barb.  530.  In  another  case,  issue  was  joined  on  the  15th  day  of  July, 
and  the  cause  adjourned  by  consent  until  the  20th  day  of  the  same 
month.  A  further  adjournment  by  consent  was  made  until  the  15th 
day  of  October.  On  the  10th  day  of  October  the  plaintiff's  agent  or 
attorney  went  before  the  justice,  and  swore  that  the  plaintiff  and  one 
of  the  defendants  had  both  authorized  him  to  appear  and  adjourn  the 
suit  to  some  day  beyond  the  1st  of  January  following.  The  cause  was 
adjourned  to  the  9th  day  of  January  mentioned,  when  the  plaintiff 
appeared,  but  the  defendants  did  not  appear,  and  a  judgment  was 
obtained  by  the  plaintiff,  which  was  reversed  on  account  of  the  irregular 
adjournment.     Deland  v.  Richardson,  4  Denio,  95. 

In  another  case,  the  parties  appeared  on  the  return  day,  at  the  place 
mentioned  in  the  process,  but  the  justice  did  not  appear.  The  justice 
sent  a  note,  which  was  not  signed,  to  the  person  at  whose  house  the 
process  was  returnable,  adjourning  the  cause  to  a  subsequent  day.  On 
that  day  the  justice  and  the  plaintiff  appeared,  but  the  defendant  did 
not,  and  the  plaintiff  obtained  a  judgment  which  was  reversed  because 
of  the  irregular  adjournment.  Wiest  v.  Critsinger,  4  Johns.  117. 
These  cases  show  with  what  strictness  the  courts  enforce  the  rule  that 
the  justice  and  the  parties,  or  at  least  the  justice  and  the  plaintiff,  must 
be  present  in  court  before  a  regular  and  valid  adjournment  can  be 
made. 

The  general  rule  is  that  an  irregular  or  an  illegal  adjournment  is  a 
discontinuance  of  the  action.  The  cases  relating  to  this  point  are  very 
numerous,  and  some  of  them  will  be  noticed  hereafter,  by  way  of  il- 
lustrating what  constitutes  such  irregularity.  It  is  proper  in  this  place 
to  correct  an  erroneous  statement  frequently  made,  that  an  irregu- 
lar adjournment  will  render  void  &,ny  judgment  which  may  be  subse- 
quently rendered  against  the  party  objecting,  or  non-appearing.  This 
statement  is  not  correct,  for  the  judgment  in  such  cases  is  merely  er- 
roneous, and,  therefore,  reversible  upon  an  appeal,  biit  it  is  not  void, 
nor  can  it  be  impeached  in  any  manner  except  by  an  appeal.  Horton 
V.  Auchmoody,  7  Wend.  200 ;  Sard  v.  Shipman,  6  Barb.  621 ; 
Humphrey  v.  Persons,  23  id.  314 ; .  Stanton  v.  Schell,  3  Sandf .  323  ; 
D'I'oernois  v.  Leamitt,  8  Abb.  60. 

The  principle  is  this,  when  the  justice  has  once  acquired  jurisdiction 
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of  the  subject-matter  and  of  the  person,  he  is  authorised  to  proceed 
with  the  action,  and,  though  subsequent  errors  committed  by  him  may 
render  his  jiidgment  erroneous,  and  therefore  reversible  on  an  appeal, 
yet  no  such  judgment  will  be  held  to  be  utterly  void.  lb.  And  the 
justice  and  the  constable  who  enforce  such  erroneous  judgment  will 
be  protected  from  an  action  for  any  acts  done  before  a  reversal  of  the 
judgment.  lb.  As  illustrative  of  judgments  which  are  erroneous,  but 
not  void,  it  has  been  held  that  a  second  adjournment  in  favor  of  a 
plaintiff  is  erroneous.  Horton  v.  Auchmoody,  7  Wend.  200 ;  Proud- 
fit  V.  Henman,  8  Johns.  391 ;  Payne  v.  Wheeler,  15  id.  492 ;  Pun- 
ham  V.  Heyden,  7  id.  381. 

So  of  a  second  adjournment  by  a  justice  on  his  own  motion,  when 
objection  was  made.  Gamage  v.  Zaw,  2  Johns.  192;  Kilmore  v. 
Sudam,  7  id.  529.  So  where  a  justice  held  open  a  cause  for  a  long 
time  after  the  trial  of  the  action  had  been  commenced.  Green  v. 
Angel,  13  Johns.  469 ;  Story  v.  Bishop,  4  E.  D.  Smith,  423 ;  Aber- 
hall  V.  Eoach,  11  How.  95 ;  S.  C,  3  E.  D.  Smith,  345 ;  Eedfield  v. 
Florence,  2  id.  389.  So  an  adjournment  in  favor  of  a  defendant, 
without  proof  or  security,  when  that  course  is  objected  to  by  the 
plaintiff,  is  erroneous.  Peck  v.  Andrews,  32  Barb.  445.  So  an  ad- 
journment by  the  justice  in  the  absence  of  the  parties  is  erroneous, 
notwithstanding  the  parties  agreed  to  such  an  adjournment  in  the  ab- 
sence of  the  justice,  provided  the  parties  do  not  both  appear  at  the  sub- 
sequent trial.  Kiniball  v.  Mack,  10  Wend.  497  ;  Weeks  v.  Lyon,  18 
Barb.  530  ;  Peland  v.  Richardson,  4  Denio,  95  ;  Wiest  v.  Critsinger, 
4  Johns.  117.  So  where  the  plaintiff  does  not  appear  on  the  return 
day,  or  an  adjourned  day,  the  cause  cannot  be  adjourned,  but  must  be 
dismissed.     Bailey  v.  Delaplaine,  1  Sandf.  11 ;  N orris  v.  Bleakley, 

3  Abb.  107;  S.  C,  1  Hilt.  90;  Sprague  v.  Shed,  9  Johns.  140; 
Greeji  v.  Angel,  13  id.  469.  So,  although  a  justice  may  adjourn 
a  cause  when  a  defendant  does  not  appear  on  the  return  day  of  pro- 
cess, yet  he  cannot  hold  the  cause  open  indefinitely.  He  should  ad- 
journ to  a  day  certain,  and  if  he  does  not,  but  holds  the  cause  open  in- 
definitely for  four  days,  and  then  renders  judgment  against  a  defend- 
ant in  his  absence,  the  judgment  will  be  erroneous.    Wilcox  v.  Clement, 

4  Denio,  160.  So,  when  a  commission  is  issued  by  a  justice  for  the 
purpose  of  taking  the  evidence  of  an  absent  witness,  the  cause  ought  to 
be  adjourned  to  a  day  certain,  and  it  is  irregular  to  hold  open  the  cause 
indefinitely  for  the  return  day  of  such  commission.  Allen  v.  Edwards, 
3  Hill,  499. 

It  does  not  follow  as  of  course,  however,  that  every  erroneous  ad- 
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journment  will  be  sufficient  cause  for  a  reversal  of  the  judgment- 
Every  person  may  renounce  any  benefit  which  the  law  has  conferred 
upon  him.  Buel  v.  Tmstees  of  Lockport,  3  N.  Y.  197 ;  Baker  v. 
Braman,  6  Hill,  47  ;  ConJding  v.  King,  10  IST.  Y.  446 ;  Broom's  Leg. 
Max.  444,  547.  And,  therefore,  if  the  party  who  might  have  alleged 
error  in  the  proceedings  chooses  to  appear  voluntarily  in  the  action  at 
a  subsequent  trial  thereof,  and  to  proceed  therein  without  objection, 
such  acts  will  be  a  waiver  of  the  irregularity,  and  the  judgment  will 
be  regular  and  valid.  See  the  foregoing  cases.  But  a  defendant  niay 
appear  and  offer  to  proceed  with  the  cause  conditionally,  but  not  other- 
wise, and  in  that  case  the  condition  must  be  complied  with,  or  there 
will  be  no  waiver  of  the  previous  irregularity.  Weeks  v.  Lyon,  18 
Barb.  530.  The  party  who  procures  an  irregular  adjournment  cannot 
allege  that  as  a  ground  of  error,  because  no  one  is  permitted  to  take  ad- 
vantage of  his  own  wrongful  acts.  Peek  v.  McAlpine,  3  Caines,  166. 
So  where  an  adjournment  was  irregularly  granted,  but  the  defendant 
subsequently  confessed  judgment,  this  was  held  to  be  a  waiver  of  the 
error.  Hill  v.  Downer,  11  Johns.  461.  There  may  be  a  waiver  of 
any  irregularity  which  may  occur  in  the  proceedings  in  an  action.  And 
this  waiver  may  be  express  or  implied,  or  it  may  result  from  the  acts 
of  the  parties.  And  it'  is  a  general  rule  that  a  voluntary  appearance 
and  participation  in  the  proceedings  in  an  action  without  objection, 
after  an  irregularity  committed,  will  be  a  waiver  of  the  error  and  will 
render  the  subsequent  judgment  valid.  And  it  will  not  make  any  dif- 
ference in  what  manner  the  party  was  induced  to  proceed  in  the  ac- 
tion, if  there  was  no  fraud  in  procuring  his  attendance,  and  if  he  ap- 
peared and  proceeded  in  the  action  voluntarily.  And,  therefore,  the 
appearance  will  be  regular  and  the  waiver  complete,  whether  such 
party  appeared  at  the  request  of  the  opposite  party,  or  on  that  of  the 
justice,  or  voluntarily  on  his  own  motion. 


PART  VI. 

EVIDENCE. 

CHAPTER  I. 

GENEKAL  PRINCIPLES. 

Section  1.  Preliminary  view.  That  which  is  legally  offered  by  the 
litigant  parties  to  induce  a  jury  to  decide  for  or  against  the  party  al- 
leging such  facts,  as  contradistinguished  from  all  comment  and  argu- 
ment on  the  subject,  falls  within  the  description  of  evidence.  When 
such  evidence  is  sufficient  to  produce  a  conviction  of  the  truth  of  the 
fact  to  be  established,  it  amounts  to  proof. 

But  the  parties  to  an  action  are  not  permitted  to  adduce  every  de- 
scription of  evidence  which,  according  to  their  own  notions,  may  be 
supposed  to  elucidate  the  matter  in  dispute ;  if  such  a  latitude  were 
permitted,  evidence  might  frequently  be  brought  forward,  which  would 
lead  rather  to  error  than  to  truth,  the  attention  of  the  court  or  jury 
might  be  diverted  by  the  introduction  of  irrelevant  or  immaterial  evi- 
dence, and  the  investigation  extended  to  a  most  inconvenient  length. 
In  order  to  guard  against  these  evils,  the  law  has  provided  certain 
rules  for  limiting  and  regulating  the  admissibility  of  evidence.  Some 
of  these  rales  are  statutory  enactments,  but  the  great  majority  of  them 
are  judicial  decisions,  which  are  founded  upon  convenience  and  the 
promotion  of  justice. 

When  evidence  is  offered  by  either  party,  on  the  trial  of  a  cause,  it 
is  the  province  of  the  justice  to  decide  as  to  its  admissibility,  and  with 
this  question  a  jury  have  nothing  whatever  to  do.  It  is  their  duty  to 
weigh  and  pass  upon  such  evidence  as  shall  be  submitted  to  them, 
under  the  decision  of  the  court. 

For  the  finding  of  a  verdict,  in  every  issue,  it  is  essential,  in  the  first 
place,  to  know  what  facts,  when  proved,  wiU  satisfy  the  issue  in  point 
of  law  ;  and  secondly,  to  inquire  whether  such  facts  have  been  proved. 
There  are  cases  in  which  both  questions  are  submitted  to  the  jury  on 
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the  trial  of  actions  in  justices'  courts.  But  when  the  question  submit- 
ted to  them  is  merely  a  question  of  fact,  and  the  court  decides  the 
questions  of  law,  the  office  of  the  jury  is  then  confined  to  the  questions 
of  fact,  and  their  duty  is  to  ascertain  the  existence  of  facts,  by  means  of 
the  judgment  which  they  form  of  the  credibility  of  witnesses,  and  by 
the  inferences  which  they  make  from  the  circumstances  submitted  to 
their  consideration.  In  relation  to  proofs,  the  law  provides  that  the 
jury  shall  not  be  misled  or  deceived  by  irrelevant  or  illegal  evidence,  by 
providing  rules  for  its  exclusion  ;  and  having  done  this,  the  rest  is  left 
to  the  conscience  and  discretion  of  the  jury.  And  so  strongly  is  this 
rule  enforced,  that  it  is  the  settled  practice  of  the  courts  not  to  inter- 
fere with  the  finding  of  a  jury  upon  a  question  of  fact,  unless  the  ver- 
dict is  manifestly  a  perverse  one,  or  is  the  result  of  fraud  or  misconduct 
of  some  kind,  or  is  clearly  contrary  to  the  evidence. 

The  means  which  the  law  employs  for  investigating  a  past  transac- 
tion are  those  which  are  resorted  to  by  mankind  for  similar,  but  extra- 
judicial purposes.  It  rarely  if  ever  happens  that  a  jury,  or  other 
tribunal,  whose  business  it  is  to  decide  upon  a  matter  of  fact,  can  do  so 
by  means  of  actual  personal  observation.  It  is  obvious  that  when 
inquiry  is  to  be  made  into  the  circumstances  of  a  past  transaction,  before 
a  jury,  information  must  be  derived,  for  the  most  part,  from  the  same 
source,  and  must  be  judged  of  and  estimated,  to  a  great  extent,  by  the 
same  rules  that  would  be  resorted  to  and  applied  by  an  individual 
whose  business  or  whose  interest  it  was,  in  the  course  of  human  events, 
to  institute  such  an  inquiry.  When  knowledge  cannot  be  acquired,  by 
means  of  actual  and  personal  observation,  there  are  but  two  modes 
by  which  the;  existence  of  a  by -gone  fact  can  be  ascertained. 

1.  By  information  derived,  either  immediately  or  mediately,  from 
those  who  had  actual  knowledge  of  the  fact ;  or, 

2.  By  means  of  inferences  or  conclusions  drawn  from  other  facts 
connected  with  the  principal  fact,  which  can  be  sufiieiently  established. 

In  the  first  case,  the  inference  is  founded  on  a  principle  of  faith 
in  human  veracity,  sanctioned  by  experience.  In  the  second,  the  con- 
clusion is  one  derived  by  the  aids  of  experience  and  reason  from  the 
connection  between  the  facts  which  are  known  and  those  which  are 
unknown.  In  each  case,  the  inference  is  made  by  virtue  of  previous 
experience  of  the  connection  between  the  known  and  the  disputed 
facts,  although  the  grounds  of  such  inference  in  the  two  cases  materi- 
ally differ.  All  evidence  thus  derived,  whether  immediately  or  medi- 
ately, from  such  as  have  had,  or  are  supposed  to  have  had,  actual 
knowledge  of  the  fact,  may  not  improperly  be  termed  direct  evidence ; 
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whilst  that  which  is  derived  merely  from  collateral  circumstances  may 
be  termed  indirect  or  inferential  evidence.  It  is  obvious  that  the 
means  of  indirect  proof  must  usually  be  supplied  by  direct  proof;  for 
no  inference  can  be  drawn  from  any  collateral  facts  until  those  facts 
have  themselves  been  first  satisfactorily  established,  either  by  actual 
observation,  or  information  derived  from  others  who  have  derived 
their  knowledge  from  such  observation. 

Evidence  may  be  conveniently  divided  into  two  classes:  1st.  Direct, 
which  consists  in  the  testimony,  whether  irmnediatel/y  or  mediately, 
derived  from  those  who  had  actual  knowledge  of  the  principal  or  dis- 
pxited  fact ;  or  2d.  Indirect,  or  inferential  evidence,  where  an  inference 
is  made  as  to  the  truth  of  the  disputed  fact,  not  by  means  of  the  actual 
Imowledge  which  any  witness  had  of  the  fact,  but  from  collateral  facts 
ascertained  by  competent  means. 

Direct  or  testimonial  evidence,  again,  is  either  immediate,  that  is 
where  a  witness  states  his  own  actual  knowledge  of  the  fact,  or  mediate, 
where  the  information  is  communicated,  not  immediately  by  the  party 
who  had  actual  knowledge  of  the  fact,  but  from  him  through  the  inter- 
mediate testimony  of  one  or  more  witnesses. 

Competent  evidence  is  such  evidence  as  the  law  adjudges  to  be  admis- 
sible when  offered  by  either  party.  Incompetent  eYi&Quce  is  such  as 
is  rejected  by  the  law  as  inadmissible.  Competency  may  relate  to  the 
person  of  the  witness  offered,  or  it  may  relate  to  the  character  of  the 
evidence  itself.  Some  persons  are  by  law  incompetent  to  be  sworn, 
and,  therefore,  they  cannot  give  competent  evidence.  Again,  the  law 
in  some  cases  excludes  certain  kinds  of  evidence,  and  requires  some 
particular  character  of  evidence  to  render  it  either  admissible  or  avail- 
able, as  in  the  case  of  the  statute  of  frauds,  which  requires  certain 
agreements  to  be  in  writing.  Where  that  statute  requires  a  written 
agreement,  proof  of  a  parol  agreement  would  be  incompetent  evidence. 

So  when  a  contract  is  reduced  to  writing,  the  writing  itself  is  the 
competent  evidence  of  its  contents,  while  parol  evidence  thereof  would 
be  incompetent  evidence. 

Credible  evidence  is  such  evidence  as  is  worthy  of  belief.  In  deter- 
mining what  credit  is  due  to  a  witness,  or  to  particular  kinds  of  evi- 
dence, much  is  left  to  the  discretion  of  a  jury,  who  must  decide  that 
question  upon  all  the  circumstances  before  them. 

A  witness  may  be  competent,  and  therefore  admissible  as  a  witness, 
while  his  statements  may  be  utterly  unworthy  of  credit  on  account  of 
his  character.  In  such  a  case  his  evidence  is  competent,  but  it  is  not 
credible. 
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Evidence  is  relevant  -when  it  bears  upon  any  of  the  issues  to  be  tried, 
or  when  it  bears  upon  any  question  which  is  to  be  determined  upon 
the  evidence.  Evidence  is  irrelevant  when  it  does  not  bear  upon  any 
such  issue  or  question.  Evidence  may  be  relevant  and,  therefore,  admis- 
sible, and  yet  it  may  be  of  very  little  value  or  importance  to  the  cause. 

Cwimilatwe  evidence  is  such  as  augments  or  increases  in  quantity 
and  kind.  If  six  witnesses  have  sworn  in  a  similar  manner  in  relation 
to  a  particular  transaction,  it  would  be  cumulative  evidence  to  call 
several  others  to  the  same  point. 

Conclusive  evidence  is  such  as  does  not  admit  of  explanation  or  con- 
tradiction. It  is  evidence,  which,  of  itself,  whether  contradicted  or 
uncontradicted,  explained  or  unexplained,  is  sufficient  to  determine  the 
matter  at  issue.  A  record,  unless  impeached  for  fraud,  is  an  instance 
of  conclusive  evidence. 

Satisfactory  evidence  is  that  amount  of  proof  which  ordinarily  satis- 
fies an  unprejudiced  mind,  beyond  reasonable  doubt.  If  evidence  is 
admissible,  its  sufficiency  is  always  a  question  for  the  jury,  or  a  justice 
when  he  sits  in  their  place. 

§  2.  Matters  judicially  noticed,  without  proof.  There  are  some 
things  of  which  every  court  takes  judicial  notice  without  evidence  to 
prove  their  existence  or  their  extent  or  vahdity.  Courts  are  bound  to 
take  notice  of  the  existence  of  all  general  statutes,  Browne  v.  Scofield, 
8  Barb.  239 ;  Methodist  Church  v.  Pickett,  19  N.  T.  482;  People  v. 
Herlcimer,  i  Cow.  345  ;  and  of  the  rules  of  the  common  law,  and  the 
decisions  of  the  superior  courts,  without  any  proof  whatever  upon  the 
subject. 

Courts  also  take  notice  of  the  territorial  extent  of  the  jurisdiction 
and  sovereignty  exercised  de  facto,  by  their  own  government,  and  of 
the  local  divisions  of  their  country  into  states,  provinces,  counties, 
cities,  towns,  local  parishes  and  the  like,  so  far  as  the  political  govern- 
ment is  concerned  or  affected  ;  People  v.  Breese,  7  Cow.  429 ;  Chapman 
V-  WilTyer,  6  Hill,  475 ;  Bronson  v.  Oleason,  7  Barb.  472 ;  Hinckley 
v.  Beckwith,  23  "Wis.  328 ;  and  of  the  relative  positions  of  such  local 
divisions,  but  not  of  their  precise  boundaries,  further  than  may  be  de- 
scribed in  public  statutes.  But  courts  do  not  take  judicial  notice  that 
particular  places  are,  or  are  not,  within  particular  counties.  Brunt  v. 
Thompson,  2  Ad.  &  El.  (IST.  S.)  789. 

The  courts  will  take  judicial  notice  of  the  government  surveys  of 

land ;  Gardner  v.  Eherhart,  82  111.  316 ;  Buchanam,  v.  Whitam,  36 

Ind.  257 ;  Murphy  v.  Hendricks,  57  id.  593 ;  and  also  of  blocks  and 

lots  in  towns  and  cities.   Oard/ner  v.  Eherhan't,  82  111.  316.     But  the 
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courts  will  not  take  judicial  notice  of  the  names  of  the  townships  com- 
posing a  county,  where  townships  are  formed  by  a  board  of  commis- 
sioners, and  are  not  created,  bounded  and  named  by  the  legislature. 
Bragg  v.  Rush  County,  34  Ind.  406. 

The  courts  will  also  take  judicial  notice  of  the  incorporation  of  a 
city  or  town  under  a  special  act ;  Em'd  v.  City  of  Decorah,  43  Iowa, 
318  ;  Village  of  WinoosTci  v.  GoTcey,  49  Vt.  282 ;  of  the  charter  of  a 
village  corporation ;  Village  of  WinoosM  v.  Cokey,  49  Yt.  282  ;  or  of 
a  city ;  Stier  v.  City  of  OsTealoosa,  41  Iowa,  353 ;  but  not  of  the  in- 
corporation of  a  city  or  village  under  a  general  act ;  Ha/rd  v.  City  of 
Decorah,  43  Iowa,  313  ;  nor  of  the  width  of  the  streets  or  sidewalks  of 
a  city,  nor  of  the  ordinances  of  the  corporation  establishing  and  de- 
fining the  same,  or  prescribing  and  regulating  their  limits  and  extent. 
Porter  v.  Waring,  69  ils.  Y.  250.  A  city  court  may,  however,  take 
judicial  notice  of  city  ordinances  without  further  proof.  State  v.  Lie- 
her,  11  Iowa,  407. 

Courts  take  judicial  notice  of  acts  incorporating  cities  where  the  act 
itself  declares  that  it  is  a  public  act ;  Bowie  v.  City  of  Kansas,  51  Mo. 
454 ;  also  of  an  act  relating  to  the  powers  of  a  single  municipal  cor- 
poration, though  not  in  terms  declared  to  be  public.  Fauntleroy  v. 
Hannibal,  1  Dillon,  118.  And  if  the  act  incorporating  a  city  declares 
that  it  is  a  public  act,  a  supplement  to  the  act  will  follow  the  original 
for  the  purpose  of  judicial  recognition.  Hawthorne  v.  HoboTcen,  3 
Yroom  (N.  J.),  172. 

The  courts  will  also  recognize  judicially  who  are  public  officers,  or 
officers  of  the  court;  Dyer  v.  Last,  51  111.  179;  such  as  attorneys; 
People  V.  Nevins,  1  Hill,  154 ;  or  sheriffs,  or  county  or  town  clerks,  or 
county  judges  and  other  public  officers,  who  are  elected  or  appointed, 
and  act  under  a  general  statute  or  law ;  Thielman  v.  Burg,  73  111.  293; 
and  also  of  the  genuineness  of  their  official  signatures,  and  of  those  of 
their  lawfully  constituted  deputies.  Hiinmehnamn  v.  Hoadley,  44  Cal. 
213.  But  they  will  not  take  judicial  notice  of  the  signatures  of  at- 
torneys when  the  signatures  are  not  part  of  professional  acts,  done  in 
the  performance  of  professional  duties,  as  attorneys.  Masterson  v.  Le 
Clair,  4  Minn.  163.  And  see  Alderson  v.  Bell,  9  Cal.  315.  The  court 
will  also  take  judicial  notice  of  the  fact  that  a  county  judge  is  ex  of- 
ficio surrogate  of  his  county,  and  that  the  county  has  not  sufficient 
population  to  entitle  it  to  a  surrogate  as  an  officer  acting  in  that  capac- 
ity only  ;  Farley  v.  McConnell,  7  Lans.  428  ;  that  a  certain  person  is 
governor  of  the  State,  and  of  the  genuineness  of  his  official  signature ; 
Wells  V.  Jackson,  etc.,  Co.,  47  N.  H.  235  ;  also  who  are  the  justices  of 
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the  peace  of  tlie  county  in  which  the  court  is  held  where  the  question  of 
their  official  character  is  not  directly  in  issue,  Graham  v.  Anderson, 
42   lU.  514. 

Courts  will  also  take  judicial  notice  of  the  various  courts  established 
by  law,  and  of  the  judges  presiding  over  them ;  Matter  of  Hackley,  21 
How.  103 ;  and  of  the  commencement  and  duration  of  the  terms  of  the 
courts.  Eodgers  v.  State,  50  Ala.  102 ;  Pugk  v.  State,  2  Head 
(Tenn.),  227 ;  Spencer  v.  Curtis,  57  Ind.  221 ;  Dorman  v.  State,  56 
id.  454;  Davidson  v.  Peticolas,  34  Texas,  27.  A  court  will  also 
take  judicial  notice  of  its  own  records ;  Robinson  v.  Brown,  82  lU. 
279 ;  and  of  all  prior  proceedings  in  cases  pending  before  them.  State 
V.  Bowen,  16  Kans.  475.  But  the  court  will  not  take  judicial  notice  of 
the  record  of  another  case  in  the  same  court,  unless  it  is  brought  to  the 
attention  of  the  court  by  being  made  a  part  of  the  record  of  the  case 
under  consideration ;  National  Bank  of  Montioello  v.  Bryant,  13 
Bush  (Ky.),  419;  much  less  of  another  case  in  a  different  court. 
People  V.  De  La  Guerra,  24  Cal.  73.  Nor  that  the  case  before  the 
court  had  some  connection  with  a  case  formerly  decided  by  it.  Banks 
V.  Burnam,  61  Mo.  76.  State  courts  do  not  take  judicial  notice  of 
proceedings  in  the  Federal  courts.  Haber  v.  Klunherg,  3  Mo.  App. 
342. 

Judicial  notice  is  also  taken  of  the  common  and  ordinary  modes  of 
transacting  commercial  business ;  Bronson  v.  Wiman,  10  Barb.  406 ; 
S.  C,  8  N.  T.  182 ;  of  the  way  in  which  banks  and  like  public  insti- 
tutions do  business ;  Agawam  Bank  v.  Strever,  18  id.  502 ;  of 
the  way  that  the  great  railways  of  the  land  are  managed  in  the  practical 
running  of  them ;  Slater  v.  Jewett,  85  id.  6i,  68 ;  of  the  different 
classes  of  notes  and  bills  in  circulation  at  a  particular  time  ;  Hart  v. 
State,  55  Ind.  599 ;  iMmpkin  v.  Merrill,  46  Texas,  51 ;  that  gold 
coin  is  not  used  as  money  in  the  business  of  the  country,  but  has 
become  an  article  of  commerce ;  United  States  v.  Americam,  Gold 
Coin,  1  Woolw.  217 ;  that  contracts  were  made  in  certain  Southern 
States  during  the  rebellion  in  reference  to  Confederate  currency ; 
Buford  V.  Tucker,  44  Ala.  89 ;  but  not  of  the'  rules  of  a  board  of 
brokers,  unless  they  are  rules  or  usages  of  trade  and  commerce,  which 
would  be  recognized  without  their  adoption  by  any  particular  board  or 
association.  Goldsmith  v.  Sawyer,  46  Cal.  209.  The  courts  also  take 
notice  of  the  prominent  geographical  facts  and  features  of  the  country ; 
Mossman  v.  Forrest,  27  Ind.  233;  that  certain  rivers  are  public 
highways ;  Brown  v.  Scofield,  8  Barb.  239 ;  Neaderhouser  v.  State,  28 
Ind.  267.     But  our  courts  do  not  take  judicial  notice  of  foreign  laws. 
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which  must  be  proved  like  other  facts ;  Thompson  v.  Ketcham,  8 
Johns.  189 ;  Francis  v.  Ocean  Ins.  Co.,  6  Cow.  404,  429  ;  LmcoJ/n  r. 
Battelle,  6  Wend.  4Y5  ;  Dollfus  v.  Frosch,  1  Denio,  367;  Monroe  v. 
Douglass,  6  N.  Y.  447 ;  nor  do  they  take  judicial  notice  of  the  laws 
of  other  States,  if  they  differ  from  the  common  law.  Sosford  v. 
Nichols,  1  Paige,  220  ;  Holmes  v.  Broughton,  10  Wend.  75 ;  Gondii 
V.  Blachwell,  4  Green  (N.  J.),  193;  Simms  v.  Southern  Ex.  Co.,  38 
Ga.  129  ;  Hoyt  v.  McNeil,  13  Minn.  390 ;  J!f<?5iZe,  etc.,  B.  B.  Co.  v. 
Whitney,  39  Ala.  468  ;  Shed  v.  Augustine,  14  Kans.  282 ;  Henry  v. 
Boot,  33  ]Sr.  T.  526 ;  Seymour  v.  Sturgess,  26  id.  134. 

They  will,  however,  take  judicial  notice  of  the  acts  of  Congress- 
Bayly^s  AdmJ'r  v.  Chubb,  16  Gratt.  (Va.)  284 ;  Oooding  v.  Morga/n, 
70  111.  275 ;  Mims  v.  Swartz,  '61  Texas,  13  ;  Morris  v.  Da/vidson,  47  Ga. 
361 ;  Kessel  v.  Alhetis,  56  Barb.  362 ;  and  of  the  Constitution  of  a 
sister  State  so  far  as  the  jurisdiction  of  its  courts  is  shown.  Dodge  v. 
Coffin,  15  Kan.  277;  but  the  courts  will  not  take  judicial  notice 
of  the  journals  of  the  legislature ;  Orob  v.  Oushma/n,  45  111.  119 ; 
nor  of  the  regulations  of  the  canal  commission  ers ;  Paikner  v.  Aldridge, 
16  Barb.  131 ;  nor  of  the  by-laws  of  corporate  bodies ;  HarJcer  v.  Mayor, 
etc.,  17  Wend.  199 ;  nor  of  matters  which  happen  to  be  known  to  the 
presiding  judge.  Wheeler  v.  Webster,  1  E.  D.  Smith,  1 ;  Wilkie  v. 
Bolster,  3  id.  327.  But  the  court  may  notice  the  ordinary  duration 
of  human  life  as  a  scientific  fact.  Johnston  v.  Hudson  Bvver  B.  B., 
6  Duer,  634.  So  courts  will  of  themselves  notice  the  meaning  of  Eng- 
lish words,  terms  of  art,  legal  weights  and  measures,  money,  and  the 
ordinary  admeasurement  of  time. 

They  may  take  judicial  notice  that  lager  beer  is  a  malt  liquor. 
Adler.Y.  State,  55  Ala.  16 ;  State  v.  Qoyette,  11  K.  I.  592;  Watson  v. 
State,  55  Ala.  158 ;  that  whisky  is  an  intoxicating  liquor ;  Sohlioht 
V.  State,  56  Ind.  173 ;  Oonrnwnwealth  v.  PeoTchami,  2  Gray,  514 ;  Egam, 
V.  State,  53  Ind.  162 ;  Klare  v.  State,  43  id.  483.  But  not  that  malt 
liquors  are  intoxicating.  Sha/w  v.  State,  56  id.  188  ;  Commonwealth 
V.  Beckham,  2  Gray,  514;  Klare  v.  State,  43  Ind.  483;  nor  that 
wine  is  intoxicating.  lb. 

Courts  also  take  judicial  notice  of  matters  of  public  history ;  Douthitt 
v.  Stinson,  63  Mo.  268 ;  Ashley  v.  Martin,  50  Ala.  537 ;  Swinnerton 
V.  Columbian  Ins.  Co.,  37  IST.  T.  174 ;  Cuyler  v.  Eerrill,  1  Abb.  (U. 
S.)  169 ;  and  of  science  and  art.  Thus,  they  will  judicially  notice 
the  art  of  photography,  the  mechanical  and  chemical  processes  employed, 
the  scientific  principles  on  which  they  are  based,  and  their  results. 
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Luke  V.  Calhoun  Co.,  52  Ala.  115.  See  Cowley  v.  People,  83  N.  Y. 
464,  4T7. 

The  court  will  also  take  judicial  notice  of  the  recurrence  of  the  day 
on  which  a  general  election  is  held  in  its  own  State.  Ellis  v.  Reddin, 
12  Kans.  306.  But  not  of  the  time  of  holding  an  election  in  a  sister 
State. 

And  generally  the  courts  will  take  notice  of  whatever  ought  to  be 
generally  known  within  the  limits  of  their  jurisdiction.  People  y. 
Snyder^  41  N.  Y.  397;  Smith  v.  N.  Y.  Central  E.  E.  Co.,  43  Barb. 
225  ;  Swinnerton  v.  Coluvnhian  Ins.  Co.,  37  ]N.  Y.  174. 

§  3.  Competency  of  witness.  The  common  law  formerly  ex- 
cluded many  persons  from  being  witnesses  who  are  now  rendered 
competent  by  statute.  The  changes  which  have  been  made  in 
this  State,  by  statute,  in  relation  to  evidence,  incline  to  the 
side  of  extending  the  competency  of  witnesses,  leaving  their 
credibility  to  the  jury,  or  to  the  court.  The  practical  effect  of 
this  is  to  permit  many  witnesses  to  be  sworn  now  who  were  formerly 
excluded,  and  then  allowing  a  jury  to  pass  iipon  their  credibility  and 
giving  their  evidence  such  weight  as  they  may  deem  proper.  But  it 
does  not  follow  that  a  jury  should  give  every  witness  equal  credit, 
although  the  statute  has  rendered  them  equally  competent  to  be  sworn 
and  testify.  There  is  no  part  of  a  juror's  duty  which  is  more  impor- 
tant than  that  in  relation  to  the  estimate  which  is  to  be  placed  upon  the 
credibility  of  witnesses  and  the  value  which  should  be  given  to  their 
evidence.  The  law  does  not  permit  any  witness  to  testify  unless  it  is 
under  the  obligation  of  an  oath  in  some  form.  And  for  this  reason  all 
persons  who  are  incapable  of  comprehending  the  nature  and  obhgation 
of  an  oath  cannot  be  admitted  as  a  witness.  The  defect  may  be  per- 
manent or  it  may  be  temporary,  but  while  the  incapacity  exists  the 
witness  is  incompetent. 

Idiots,  lunatics  or  intoxicated  persons  are  not  competent,  if  their  con- 
dition is  such  that  they  do  not  comprehend  the  nature  of  an  oath. 
Livingston  v.  Kiersted,  10  Johns.  362  ;  Coleman  v.  Commonwealth, 
25  Gratt.  (Va.)  865.  An  inquisition  of  lunacy  found  against  a  person  is 
prima  faoie  evidence  of  his  incompetency,  unless  overcome  by  evi- 
dence of  sanity.     Hoyt  v.  Adee,  3  Lans.  173. 

A  justice  ought  not  to  permit  a  witness,  who  is  in  a  state  of  gross 
intoxication,  to  be  either  sworn  or  examined ;  and  in  such  a  case,  the 
justice  is  to  decide  the  matter  on  his  own  view  of  the  witness  and  his 
condition.  Hartford  v.  Palmer,  16  Johns.  143.  In  the  case  just 
cited,  the  justice  had  refused  to  swear  such  a  witness,  and  his  decision 
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was  affirmed  by  the  Supreme  Court,  who  said,  in  relation  to  the  capac- 
ity of  such  a  witness  :  "  This  principle,  necessarily,  excludes  persons 
from  testifying,  who  are  besotted  with  intoxication  at  the  time  they 
are  offered  as  witnesses ;  for  it  is  a  temporary  derangement  of  the 
mind ;  and  it  is  impossible  for  such  men  to  have  a  memory  of  events, 
of  which  they  may  have  had  knowledge,  as  to  be  able  to  present  them, 
fairly  and  faithfully,  to  those  who  are  to  decide  upon  contested  facts. 
A  present  and  existing  intoxication,  to  a  considerable  degree,  utterly 
disqualifies  the  person  so  affected,  to  narrate  facts  and  events  in  a  way 
at  all  to  be  relied  on.  It  would,  we  think,  be  profaning  the  sanctity  of 
an  oath  to  tender  it  to  a  man  who  had  no  present  sense  of  the  obligations 
it  imposed.  Indeed,  it  would  be  a  scandal  to  the  administration  of 
justice  to  allow,  for  a  moment,  the  rights  of  individuals  to  be  jeopar- 
dized by  the  testimony  of  any  man  laboring  under  the  beastly  sin  of 
drunkenness.  *  *  *  *  W'e  canuot  withhold  our  approbation  of 
the  firmness  the  magistrate  has  evinced  on  this  occasion,  in  refusing  to 
administer  an  oath  to  a  witness  thus  circumstanced." 

Deaf  and  dumb  persons  are  sometimes  said  to  be  presumed  incompe- 
tent, and  that  the  burden  of  showing  them  competent  devolves  upon 
the  person  who  offers  them  as  witnesses.  A  deaf  and  dumb  witness 
may  be  examined  by  means  of  signs  made  with  the  fingers,  yet  it  is  a 
better  mode  to  let  him  vmte  his  answers,  if  he  is  capable  of  doing  so. 
Morrison  v.  Lenna/rd,  3  Carr.  &  Payne,  127.  So,  the  witness  may  be 
examined  by  a  sworn  interpreter,  if  that  course  is  advisable. 

There  is  no  precise  age  at  which  children  are  competent  or  incom- 
petent. The  question  of  competency. is  to  be  determined  not  by  any  pre- 
cise age,  but  by  apparent  capacity.  Brown  v.  State,  2  Texas  App.  115  ; 
State  Y.  Richie,  28  La.  Ann.  327 ;  Draper  v.  Draper,  68  Ih.  17 ; 
Flanagin  v.  Stat^,  25  Ark.  92.  Children  of  seven,  eight  or  nine 
years  of  age  are  frequently  sworn ;  and  there  is  so  wide  a  difference  in 
the  capacity  of  children,  that  many  of  them  are  more  intelligent  at 
nine  years  of  age  than  others  are  at  ten  or  twelve.  Children  of  four- 
teen are  presumed  to  be  competent,  and  those  who  are  younger  than 
that  will  be  sworn,  if  they  are  really  competent. 

Under  the  age  of  fourteen  a  child  will  not  be  presumed  to  have 
sufiicient  understanding  to  be  a  witness.  State  Y.Jiichie,  28  La.  Ann. 
327.  But  investigation  may  disclose  a  sufficient  understanding.  A 
child  produced  as  a  witness,  who  understands  that  he  is  brought  into 
court  to  teU  the  truth  ;  that  it  is  wrong  to  tell  a  lie  ;  and  that  he  will 
be  punished  if  he  tells  a  lie,  has  sufficient  understanding  of  the  obliga- 
tion of  an  oath  to  be  competent.     State  v.  Levy,  23  Minn.  104.     Thus 
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where  a  child  nine  years  of  age  testified  that  she  understood  the  nature 
of  an  oath,  and  that  if  she  did  not  swear  the  truth  she  would  get  into 
hell-fire,  she  was  held  to  be  competent  under  the  most  rigid  rule. 
Draper  v.  Draper,  68  111.  17.  Even  where  a  child  ■  testifies  that  she 
does  not  know  what  God  and  the  laws  of  the  country  would  do  to  her 
if  she  swore  falsely,  but  that  she  will  tell  the  truth,  she  is  not  thereby 
disqualified  from  testifying.  Dcuvidson  v.  State,  39  Texas,  129.  And 
where  a  child  eight  years  of  age  testified  that  she  did  not  know  what 
the  Bible  was,  but  believed  that  she  must  tell  the  truth  on  the  stand  or 
be  punished  hereafter,  she  was  permitted  to  testify.  Commonwealth 
V.  Carey,  2  Brewst.  (Penn.)  404.  And  see  Vincent  v.  State,  3  Heisk. 
(Tenn.)  120  ;  Logston  v.  State,  id.  414. 

When  a  child  is  intelligent,  the  court  will  permit  him  to  be  sworn  as 
a  witness,  leaving  the  value  of  his  evidence  to  the  jury.  "When  a  child 
under  fourteen  years  of  age  is  offered  as  a  witness,  the  justice  should 
examine  him,  so  as  to  ascertain  whether  he  is  competent,  provided  such 
a  request  is  made  by  the  opposite  party.  People  v.  McNair,  21 
Wend.  608.  If  the  child  is  naturally  intelligent,  but  does  not  fully 
understand  the  nature  of  an  oath,  the  justice  may  instruct  him,  by  in- 
forming him  of  the  moral  obligations  and  of  the  legal  consequences  of 
false  swearing.  This  may  be  done  at  the  trial,  before  swearing  the 
witness.     Yol.  1,  p.  131,  §  850. 

The  admission  or  rejection  of  the  person  as  a  witness  after  such 
examination  must  depend  upon  the  sound  discretion  of  the  court. 
State  V.  Richie,  28  La.  Ann.  327.  If  the  court  examines  a  child  to 
test  its  competency  as  a  witness  and  finds  it  incompetent,  it  must  be  a 
very  flagrant  case  of  error  to  authorize  an  appellate  court  to  reverse 
the  judgment.     Peterson  v.  State,  47  Ga.  524. 

The  Code  provides  that  "  a  person  who  has  been  convicted  of  a  crime 
or  misdemeanor  is,  notwithstanding,  a  competent  witness  in  a  civil  or 
criminal  action,  or  special  proceeding;  but  the  conviction  may  be 
proved  for  the  purpose  of  affecting  the  weight  of  his  testimony,  either 
by  the  record  or  by  his  cross-examination  upon  which  he  must  answer 
any  question,  relevant  to  that  inquiry  ;  and  the  party  cross-examining 
him  is  not  concluded  by  his  answers  to  such  a  question."  Yol.  1, 
p.  129,  §  832.     See  People  v.  McOloin,  28  Hun,  150. 

Under  the  former  law,  few  rules  exercised  a  more  extensive  in- 
fluence in  excluding  witnesses  than  the  one  disqualifying  a  witness  hav- 
ing an  interest  in  the  event  of  the  suit.  The  old  rule,  however,  no 
longer  exists. 

The  Code  declares  "  except  as  otherwise  specially  prescribed  in  this 
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title,  a  person  shall  not  be  excluded  or  excused  from  being  a  witness 
by  reason  of  his  or  her  interest  in  the  event  of  an  action  or  special  pro- 
ceeding ;  or  because  he  or  she  is  a  party  thereto ;  or  the  husband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action  or 
special  proceeding  is  brought,  prosecuted,  opposed  or  defended."  "Vol. 
1,  p.  1 28,  §  828.  This  provision  is  a  substantial  re-enactment  of  the 
rule  of  evidence  laid  down  in  section  398  of  the  old  Code.  Under  that 
section  it  was  held  that  a  witness  could  not  be  excluded  for  interest  in 
any  court  and  before  any  person  acting  judicially  except  as  qualified 
by  the  next  section  relating  to  evidence  of  personal  transactions  or 
communications  with  deceased  persons.  Tilton  v.  Ormsby,  10  Hun,  7. 
The  text  of  the  latter  section  will  be  found  in  a  preceding  volume. 
See  vol.  1,  p.  128,  §  829.  A  careful  reading  of  that  section  will  show 
that  a  party  in  interest,  etc.,  is  not  incompetent  as  a  witness  unless  he 
is  called : 

First.  To  testify  in  his  own  behalf  or  interest,  or  in  behalf  of  the  party 
succeeding  to  his  title  or  interest ;  and 

Second.  Unless  the  testimony  is  offered  against  the  executor,  admin- 
istrator, or  survivor  of  a  deceased  person,  or  the  committee  of  a  luna- 
tic, or  a  person  deriving  his  title  or  interest  from,  through  or  under  a 
deceased  person  or  lunatic,  by  assignment  or  otherwise ;  and 

Third.  Unless  the  testiihony  to  be  given  concerns  a  personal  trans- 
action or  communication  between  the  witness  and  the  deceased  person 
or  lunatic ;  nor  will  it  exclude  him  in  any  event  where  the  executor, 
administrator,  survivor,  committee  or  person  so  deriving  title  or  in- 
terest is  examined  in  his  own  behalf,  or  the  testimony  of  the  lunatic  or 
deceased  person  is  given  in  evidence  concerning  the  same  transaction 
or  communication.     See  Sweet  v.  Low,  28  Him,  432. 

Taking  up  the  siibdivisions  of  the  foregoing  analysis  in  their  order, 
we  start  first  with  the  proposition  that  section  829  of  the  Code  prevents  a 
person,  from  whom  a  party  to  the  action  or  proceeding  derives  his  title 
or  interest,  from  being  a  witness,  only  when  called  "  in  his  own  behalf 
or  interest,  or  in  behalf  of  the  party  succeeding  to  his  title  or  interest." 
Nearpass  v.  Oilman,  16  Hun,  121 ;  Allis  v.  Stafford,  14  id.  418 ; 
Church  V.  Howard,  17  id.  6  ;  Carpenter  v.  Soule,  88  N.  Y.  251.  And 
see  Richardson  v.   Wa/rner,  13  Hun,  13,  17. 

Thus,  where  an  action  is  brought  by  the  administrators  of  a  deceased 
person  against  the  maker  of  a  note  held  by  the  deceased  at  the  time  of 
his  death,  a  person  who  transferred  the  note  to  the  plaintiffs'  intes- 
tate by  indorsement,  but  who  has  never  been  charged  as  indorser,  is  a 
competent  witness  for  the  defendant  to  prove  declarations  made  by  the 
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deceased  that  tlie  note  in  suit  had  been  paid.  Nearpass  v.  Oihnan, 
16  Hun,  121.  So  a  person  who  signed  the  notes  for  the  defendant  as 
his  agent. is  a  competent  witness  for  the  defendant  in  such  action  to 
prove  payments  made  by  him  to  the  deceased  in  his  life-time.  Near- 
pass  V.  Oihnam,,  16  Hun,  121.  So  where  the  payee  of  a  promissory 
note  is  dead,  and  an  action  has  been  brought  thereon,  in  justice  court, 
by  his  successor  in  interest  against  the  maker  and  his  surety,  and  a 
judgment  recovered  against  both,  from  which  the  surety  alone  has  ap- 
pealed, the  maker  of  the  note  is  a  competent  witness  for  the  surety  on 
the  new  trial  in  the  County  Court  to  show  a  valid  agreement  entered 
into  between  the  witness  and  the  payee  in  his  life-time,  extending  the 
time  of  payment  of  the  note  without  the  consent  of  the  surety.  Allis 
V.  Stafford,  14  Hun,  418.  This  is  upon  the  ground  that  the  maker  of 
the  note,  not  being  a  party  to  the  appeal,  would  not  be  a  witness  in 
his  "  own  behalf ;"  and  his  liability  to  his  surety  or  to  the  plaintiff  be- 
ing in  no  way  affected  by  the  result  of  the  appeal  his  testimony  would 
not  be  in  his  "  own  interest,"  and  therefore  he  would  not  be  rendered 
incompetent  by  section  829  of  the  Code. 

Where  a  child  has  been  emancipated  by  her  parents  and  after  such 
emancipation  has  rendered  services  for  a  person,  since  deceased,  the 
father  is  a  competent  witness,  in  an  action  brought  by  the  daughter  to 
recover  the  value  of  such  services,  to  testify  as  to  conversations  and 
transactions  had  with  such  person  in  regard  to  the  subject-matter  of 
the  suit.     Shirley  v.  Sennett,  6  Lans.  615. 

But  where  a  bond  and  mortgage  has  been  executed  by  a  husband  and 
wife,  upon  lands  belonging  to  the  wife,  and  has  subsequently  been  as- 
signed to  a  third  party,  and  both  the  mortgagee  and  his  assignee  are 
dead,  the  husband  is  not  a  competent  witness,  in  an  action  brought  upon 
the  bond  and  mortgage  by  the  executor  of  the  deceased  assignee,  to  prove 
usury  in  the  loan  by  the  deceased  mortgagee,  where  the  complaint  de- 
mands judgment  against  the  husband  for  the  deficiency.  Whitehead 
V.  Smith,  14  Hun,  531. 

It  is  sometimes  difficult  to  determine  whether  the  party  offered  as  a 
witness  is  interested  in  the  event  of  the  action  within  the  meaning  of 
the  statute.  The  true  test  of  the  interest  of  thp  witness  is  that  he  will 
either  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment, or  that  the  record  will  be  legal  evidence  for  or  against  him  in 
some  other  action.  It  must  be  a  present,  certain  and  vested  interest, 
and  not  an  interest  uncertain,  remote  or  contingent.  Hobart  v.  Hobart, 
62  N.  Y.  80 ;  TutUe  v.  Turner,  28  Texas,  759. 

It  is  next  important  to  consider  who  are  meant  by  persons  deriving 
49 
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their  title  or  interest  from,  through  or  under  a  deceased  person  or  luna- 
tic by  assignment  or  otherwise.  A  maker  of  a  note  or  the  acceptor  of 
a  bill,  negotiating  his  own  paper,  or  procuring  it  to  be  discounted,  is 
not  an  assignor  of  a  note  or  bill.  It  is  an  original  contract  with  the 
party  taking  the  bill  or  note  and  not  the  assignment  of  the  obligation 
of  third  parties.  Comstock  v.  Hier,  73  N.  T.  269.  Thus  if  A. 
makes  a  promissory  note  payable  to  the  order  of  B.,  and  B.  indorses  it 
and  A.  then  negotiates  it  with  C,  A.  is  not  the  assignor  of  C.  But  if 
A.  makes  a  promissory  note  payable  to  the  order  of,  and  indorsed  by 
B.,  and  this  is  subsequently  indorsed  by  C,  and  by  him  transferred  to 
D.,  D.  is  the  assignee  of  C,  and  B.  is  a  person  "  from,  through  or  un- 
der" whom  D.  derives  his  title.     Richards  v.  Warner,  13  Hun,  13. 

We  are  next  led  to  consider  the  subject-matter  to  which  the  prohi- 
bition of  the  statute  extends.  The  prohibition  of  the  Code  relates 
only  to  a  personal  transaction  or  communication  between  the  witness 
and  the  deceased  person  or  lunatic,  and  does  not  preclude  the  witness, 
although  also  a  party,  from  testifying  to  the  statements  of  a  person, 
since  deceased,  made  to  a  third  person  in  the  hearing  of  the  witness, 
Gary  v.  White,  59  N.  T.  336 ;  Lobdell  v.  Lobdell,  36  id.  327 ;  8im- 
7nons  V.  Sisson,  26  id.  264 ;  Holcomh  v.  HolGomh,  20  Hun,  156 ; 
Marsh  V.  Oillert,  2  Kedf .  465 ;  Badger  v.  Badger,  88  N.  Y.  546. 
imless  the  conversation  overheard  by  the  witness  was  between  the  de- 
ceased and  an  agent  of  the  witness  who  was  at  the  time  acting  for  the 
witness  and  in  his  interest.  In  that  case  the  witness  would  be  incom- 
petent, as  in  legal  effect  it  would  be  a  conversation  between  the  wit- 
ness and  the  deceased.  Mead  v.  Teeter,  10  Hun,  548.  Nor  does  the 
fact  that  a  party  participated  in  the  conversation  between  the  deceased 
and  a  third  party  render  him  incompetent,  so  long  as  what  is  proposed 
to  be  proved  by  him  is  hmited  to  what  is  neither  a  personal  conversa- 
tion nor  a  communication  between  the  witness  and  the  deceased.  Gary 
V.  White,  59  N.  T.  336. 

But  while  a  party  is  not  incompetent  to  testify  to  an  independent 
conversation  between  the  deceased  and  a  third  person,  yet  if  he  par- 
ticipated in  the  conversation  and  it  related  to  a  transaction  between  him 
and  the  deceased,  he  is  mcompetent.  Kraushaar  v.  Meyer,  72  N.  T. 
602 ;  Brague  v.  Lord,  67  id.  495.  See  Smith  v.  Ulman,  26  Hun, 
386 ;  Rolcomh  v.  Eolcomb,  20  id.  156,  159. 

In  an  action  against  the  surviving  partner  of  a  firm,  based  upon  a 
contract  made  with  the  firm,  the  plaintiff  is  a  competent  witness  to 
testify  to  a  personal  transaction  had  with  the  deceased  partner,  if  the 
defendant  was  present  at  the  time  of  the  occurrence.  Kale  v,  Elliott, 
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18  Hun,  198.  So  in  an  action  on  a  joint  and  several  promissory  note 
made  by  two  persons,  one  of  whom  is  dead,  the  plaintiff  is  competent 
to  testify  to  transactions  and  conversations  between  himseM  and  the 
deceased  maker.  The  defendant  is  not  the  "survivor"  of  the  de- 
ceased maker  within  the  meaning  of  the  statute.  Sprague  v.  Swift,  28 
Hun,  49. 

The  word  "  transaction,"  as  used  in  the  statute,  does  not  embrace  all 
the  occurrences  which  go  to  make  up  a  cause  of  action,  but  only  such 
as  must  have  been  communicated  to  the  deceased  to  give  them  effect. 
Franhlin  v.  Pinhney,  18  Abb.  186.  It  was  not  the  intention  of  the 
Code,  that,  in  actions  against  the  representatives  of  a  deceased  person, 
the  evidence  of  the  living  party  should  be  excluded,  as  to  an  occurrence 
at  which  the  deceased  need  not  have  been  present,  or  as  to  a  fact  he 
need  not  have  known,  to  make  evidence  of  it  admissible.  lb. 

And  there  is  no  reason  for  construing  the  word  "  personal"  as  there 
used,  as  meaning  "  private."  There  is  nothing  in  the  section  which 
makes  the  admissibility  of  the  evidence  depend  on  the  fact  that  at  the 
time  when  it  is  offered  there  is  some  one  living  who  can  contradict  it. 
Hatch  V.  Feugnet,  64  Barb.  189.  But  the  fact  that  another  person  is 
competent  to  speak  concerning  the  same  matter  goes  far  to  take  the 
case  out  of  the  substantial  reason  of  the  statute.  Gary  v.  White,  59 
N.  T.  336. 

The  fact  that  the  maker  and  indorser  of  a  promissory  note  have  put 
in  separate  answers  when  sued  together  by  the  executor  of  the  deceased 
holder  does  not  entitle  one  to  call  the  other  as  a  witness  to  any  trans- 
action had  with  the  decedent.     Alexander  v.  Butcher,  TO  ¥.  Y.  385. 

Where  an  action  is  brought  on  a  promissory  note  given  to  the  plaint- 
iff's intestate  and  the  defense  is  that  the  note  was  assigned  to  the  de- 
fendant's wife,  the  defendant  may  testify  that  he  saw  the  note  in  his 
wife's  possession.  This  does  not  amount  to  a  transaction  with  the  in- 
testate. Smith  V.  Sergent,  67  Barb.  243. 

A  fact  that  a  party  cannot  prove  directly  by  his  testimony  cannot  be 
established  inferentially  by  the  same  means.  Johnson  v.  Sjpies,  5  Hun, 
468  ;  Jacques  v.  Elmore,  id.  675. 

Thus  in  an  action  upon  a  note  brought  by  the  personal  representa- 
tives of  a  deceased  payee  the  maker  is  incompetent  to  prove  by  direct 
testimony  that  he  received  the  note  from  the  payee,  though  he  produce 
it  on  the  trial  canceled ;  and  he  is  equally  incompetent  to  prove  it 
indirectly,  by  stating  in  substance  that  he  received  it  from  no  one  else, 
though  he  says  it  in  an  indirect  manner.  Grey  v.  Grey,  47  N.  Y.  552. 
So  in  an  action  against  an  executor,  the  plaintiff  cannot  be  permitted 
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to  testify,  as  a  witness  in  his  own  behalf,  as  to  what  passed  between 
him  and  the  deceased  in  her  Kfe-time,  nor  to  testify  that  certain  con- 
versations did  not  occur  between  him  and  the  deceased.  Clarke  v. 
Smith,  46  Barb.  30.  In  such  a  case  it  does  not  make  any  differencfe 
whether  the  object  of  the  testimony  is  to  prove  an  affirmative  or  a 
negative,  for  in  either  case  it  is  incompetent.  lb. 

Any  proof,  by  a  person  incompetent  to  testify  directly  to  a  personal 
transaction  or  communication  with  a  deceased  person,  leading  to  the 
inference  that  no  such  personal  transaction  or  communication  took 
place,  is  equally  as  inadmissible  as  evidence  that  one  did  take  place. 
Haughey  v.  Wright,  12  Hun,  179 ;  Howell  v.  Van  Siclen,  6  id. 
115  ;  Dyer  v.  Dyer,  48  Barb.  190  ;  Church  v.  Howard,  17  Hun,  9 ; 
Hill  V.  Heermans,  id.  470 ;  Mulgueen  v.  Duffy,  6  id.  299.  But 
while  a  party  is  prohibited  from  testifying  that  any  particular  com- 
munication or  transaction  did  or  did  not  take  place  personally  be- 
tween him  and  the  deceased,  he  is  not  precluded  from  testifying  to 
extraneous  facts  which  tend  to  show  that  a  witness  who  has  testified  to 
such  transaction  has  testified  falsely,  or  that  it  is  impossible  that  his 
statement  can  be  true,  as  for  example,  that  such  witness  was  never 
present  at  the  place  specified  when  any  conversation  or  transaction 
occurred  between  the  party  and  the  deceased,  and  that  the  interviews 
did  not  occur  at  the  place  named  by  the  witness,  or  that  the  party  or 
the  witness  were  at  some  other  place  at  the  time  of  the  alleged  inter- 
view or  transaction.     Pinney  v.  Orth,  88  N.  Y.  447. 

As  the  rule  excluding  the  testimony  of  a  party  on  account  of  interest 
often  operates  to  defeat  a  meritorious  action  or  to  exclude  a  just 
defense,  counsel  often  strenuously  insist  that  a  particular  question  put 
to  an  interested  witness  does  not  tend  to  prove  a  personal  transaction 
or  communication  with  the  deceased  and  is,  therefore,  not  within  the 
prohibition  of  the  statute.  One  test  to  apply  to  determine  the  admis- 
sibility  of  the  evidence  is,  does  the  testimony  offered  tend  to  prove 
what  the  transaction  was?  If  it  does,  the  evidence  is  inadmissible. 
Stanley  v.  Whitney,  47  Barb.  686.  See  Wadsworth  v.  Heermans,  85 
N.  Y.  639;  affirming  S.  C,  22  Hun,  455;  Van  Gelder  v.  Van  Gel- 
der,  81 JST.  Y.  625  ;  Holcomh  v.  Holoomh,  20  Hun,  159.  Where  the 
defense  to  an  action  brought  by  the  personal  representatives  of  a 
deceased  person  to  recover  the  property  of  the  intestate  is  that  the 
property  mentioned  in  the  complaint  was  given  to  the  defendants  by 
the  intestate  in  his  life  time,  a  defendant  who  claims  to  be  entitled  to 
share  in  the  proceeds  of  the  property  in  question  is  incompetent  to 
testify  whether  or  not  he  was  present  when  the  property  was  handed 
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by  the  deceased  to  the  co-defendant.  Waver  v.  Waver,  15  Hun,  277. 
So,  in  an  action  for  services  rendered  and  materials  furnished  to  de- 
fendant's testator,  the  plaintiff  cannot  testify  to  the  accuracy  in  gross  of 
a  bill  of  particulars  made  after  the  testator's  death,  containing  a  state- 
ment of  the  contract  price  of  the  services  rendered  and  goods  sold  and 
then  read  it  in  evidence ;  nor  can  he  testify  that  he  worked  upon  the 
premises  owned  by  the  testator,  nor  give  the  number  of  days  he  so 
worked,  nor  the  value  of  his  services.  Fisher  v.  Verplanoh,  17  Hun,  150. 
In  some  cases  the  intent  with  which  an  act  was  done  becomes  a  part 
of  the  transaction  ;  and  a  witness  may  be  incompetent  to  speak  of  the 
intent  with  which  he  acted  as  well  as  of  the  act  itself.  Thps  where 
an  action  is  brought  to  recover  a  sum  of  money  alleged  to  be  due 
from  the  defendant  for  money  received  by  the  defendant  for  the  use 
and  benefit  of  the  plaintiff,  and  the  defendant  has  died  and  his 
administratrix  been  substituted  in  his  stead,  the  plaintiff  is  not  a  com- 
petent witness  in  his  own  behalf  to  testify  whether  or  not  he  put  any 
property  in  the  hands  of  the  intestate  for  the  purpose  of  defrauding 
his  creditors,  or  with  that  intent.  Tooley  v.  Bacon,  8  Hun,  176.  In 
the  ease  cited  the  court  said  :  "  The  intent  with  which  the  transfers 
were  made  is  a  mere  mental  operation  and  cannot  strictly  be  called 
a  personal  transaction  or  communication  between  the  intestate  and 
the  witness.  But  when  the  intent  with  which  an  act  is  done  becomes 
the  subject  of  legal  inquiry,  it  is  then,  it  seems  to  me,  to  be  treated 
as  a  part  of  the  act,  and  a  party  to  the  transaction  cannot  testify  as 
to  the  intention  with  which  it  was  done  in  an  action  between  him 
and  the  representatives  of  the  other  party  to  such  transaction.  The 
reasons  which  induced  the  legislature  to  exclude  the  evidence  of  a 
party  to  a  transaction  when  the  other  party  to  it  is  dead  apply  in 
all  their  force  to  evidence  of  the  intention  with  which  an  act  is 
done,  as  proof  of  the  act  itself." 

But  where  the  executor,  survivor,  committee  or  person  deriving  his 
title  or  interest  from,  through  or  under  a  deceased  person  or  lunatic  is 
examined  in  his  own  behalf,  or  the  testimony  of  the  lunatic  or  deceased 
person  is  given  in  evidence  concerning  the  same  transaction  or  com- 
munication, the  prohibition  does  not  apply  to  counter  declarations 
offered  by  the  adverse  party.  Potts  v.  Mayer,  86  N".  T.  302  ;  Markell 
V.  Benson,  55  How.  360 ;  Smith  v.  Christopher,  3  Hun,  585 ;  Cole  v. 
Denue,  id.  610;  Qoodwm  v.  Hirsch,  5  J.  &  Sp.  503.  Where  a 
plaintiff,  suing  as  an  executor,  proves  by  a  third  person  a  con- 
version between  his  testator  and  the  defendant,  the  defendant  may 
testify  in  his  own  behalf  that  no  such  conversion  ever  took  place. 
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Oorham,  v.  Price,  25  Hun,  11.  And  where  the  personal  representa- 
tives of  the  deceased  have  given  evidence  which  concerns  the  transac- 
tion between  the  deceased  and  the  defendant,  the  latter  may  then  give 
evidence  in  his  own  behalf  concerning  the  same  transaction.  Sweet  v. 
Low,  28  Hun,  432. 

"Where  a  party  has  died  since  the  trial  of  an  action  or  the  hearing 
upon  the  merits  of  a  special  proceeding,  the  testimony  of  the  decedent,  or  of 
any  person  who  is  rendered  incompetent  by  the  provisions  of  section  829 
of  the  Code  of  Civil  Procedure,  taken  or  read  in  evidence  on  the  former 
trial  or  hearing,  may  be  given  or  read  in  evidence  at  a  new  trial  or  hear- 
ing by  either  party,  subject  to  any  other  legal  objection  to  the  compe- 
tency of  the  witness,  or  to  any  legal  objection  to  his  testimony,  or  any 
question  put  to  him.     Yol.  1,  p.  128,  §  830. 

Under  the  existing  laws  the  rule  is  that  a  party  is  competent  as  a 
witness.  His  exclusion  is  to  be  made  out  by  the  party  alleging  his  in- 
competency as  to  any  particular  matter.  Cary  v.  White,  59  N.  T. 
336. 

Bnt  the  change  in  the  law  in  relation  to  the  competency  of  the  wit- 
ness does  not  in  any  manner  affect  the  principle  as  to  his  credibility. 
The  change  which  was  made  by  the  legislature  in  this  respect  was 
founded  upon  the  assumption  that  a  jury,  or  a  justice  sitting  in  their 
place,  would  prove  entirely  competent  to  carefully  weigh  the  evidence 
of  an  interested  witness,  and  then  give  it  due  credit  and  nothing  more. 
An  interested  witness  may  be  strictly  honest,  and  may  not  swerve  in 
the  slightest  degree  from  the  truth,  but  the  experience  of  the  past  has 
conclusively  shown  that  there  are  many  persons  whose  statements  as  a 
witness  should  be  received  with  great  caution  if  they  are  interested  in 
the  result  of  the  action.  This  is  evident  from  the  fact  that  the  old 
law  excluded  them  altogether. 

Husbands  and  wives  were  not  formerly  permitted  to  be  witnesses 
for  or  against  each  other.  They  were  not  excluded  on  the  ground  of 
interest,  but  from  a  principle  of  public  policy.  Hasbrouck  v.  Vander- 
voort,  9  N.  T.  153 ;  S.  C,  4  Sandf .  596  ;  Erwin  v.  Smaller,  2  id.  340  ; 
Pillow  V.  Biishnell,  5  Barb.  156. 

Neither  could  a  husband  or  wife  be  examined  as  a  witness,  either  for 
or  against  each  other,  except  in  cases  where  they  were  parties  to  the 
action.  Rogers  v.  Rogers,  1  Daly,  194  ;  Moffatt  v.  Moffatt,  10  Bosw. 
468  ;  Carpenter  v.   White,  46  Barb.  291. 

But  when  a  wife  would  not  be  a  competent  witness  if  the  husband 
were  sued  alone,  merely  making  her  a  party  to  the  action  would  not 
render  her  competent.    Macondray  v.  Wardle,  26  Barb.  612  ;  Pillow 
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V.  Bushnell,  5  id.  156.  But  when  a  husband  and  wife  were  properly 
joined  as  co-plaintiffs,  or  as  co-defendants,  each  was  competent  as 
a  witness  in  his  own  behalf,  or  for  each  other.  Mwrch  v.  Potter,  30 
Barb.  506  ;  Shoemaker  v.  McKee,  19  How.  86  ;  Schaffner  v.  Renter, 
37  Barb.  44 ;  Hooper  v.  Hooper,  43  id.  292.  When  a  husband  or 
wife  is  incompetent  as  a  witness,  the  declarations  or  admissions  of  either 
of  them  are  inadmissible  as  evidence  against  the  other.  Lay  Orae  v. 
Peterson,  2  Sandf.  338. 

But  sweeping  changes  have  been  made-by  the  legislature,  not  only  as 
to  the  property  rights  of  husbands  and  wives,  but  also  as  to  their  compe- 
tency as  witnesses  for  or  against  each  other.  As  a  rule  no  person  can 
now  be  excluded  or  excused  from  being  a  witness  because  he  or  she  is 
the  husband  or  wife  of  a  party  to  an  action  dr  special  proceeding,  or  of  a 
person  in  whose  behalf  an  action  or  special  proceeding  is  brought,  prose- 
cuted, opposed  or  defended.  Vol.  1,  p.  128,  §  828.  But  the  Code  also 
provides  that  "  a  husband  or  wife  shall  not  be  compelled,  or  without 
the  consent  of  the  other,  if  living,  allowed  to  disclose  a  confidential 
communication  made  by  one  to  the  other  during  the  marriage.  In  an 
action  for  criminal  conversation,  the  plaintiff's  wife  is  not  a  competent 
witness  for  the  plaintiff,  but  she  is  a  competent  witness  for  the 
defendant  as  to  any  matter  in  controversy,  except  that  she  cannot,  with- 
out the  plaintiffs  consent,  disclose  any  confidential  communication  had 
or  made  between  herself  and  husband."     Vol.  1,  p.  128,  §  831. 

By  the  Laws  of  1867  it  was  provided  that  "  in  any  trial  or  inquiry  in 
any  suit,  action  or  jproceeding  in  any  court,  or  before  any  person  having, 
by  law  or  consent  of  parties,  authority  to  examine  witnesses  or  hear 
evidence,  the  husband  or  wife  of  any  party  thereto,  or  of  any  person 
in  whose  behalf  any  such  suit,  action  or  proceeding  is  brought,  prose- 
cuted, opposed  or  defended,  shall,  except  as  hereinafter  stated,  be  com- 
petent and  compellable  to  give  evidence,  the  same  as  any  other  witness, 
on  behalf  of  any  party  to  such  suit,  action  or  proceeding. 

"  Nothing  herein  contained  shall  render  any  husband  or  wife  compe- 
tent or  compellable  to  give  evidence  for  or  against  the  other,  in  any 
criminal  action  or  proceeding  (except  to  prove  the  fact  of  marriage  in 
case  of  bigamy),  or  in  any  action  or  proceeding  instituted  in  consequence 
of  adultery,  or  in  any  action  or  proceeding  for  divorce  on  account  of 
adultery  (except  to  prove  the  fact  of  marriage),  or  in  any  action  or 
proceeding  for,  or  on  account  of,  criminal  conversation. 

"  No  husband  or  wife  shall  be  compellable  to  disclose  any  confidential 
communication  made  by  one  to  the  other  during  their  marriage." 
Laws  of  1867,  chap.  887. 
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lu  an  action  between  a  husband  and  wife  either  is  a  competent  wit' 
ness  against  the  other  under  the  provisions  of  the  act  of  1867,  save  in 
the  cases  excepted  therein.  Southwich  v.  Southwich,  49  !N.  T.  510 ; 
Minierv.  Minier,  4  Lans.  425.  And  under  the  new  Code  a  husband  or 
wife  may  be  witnesses  the  one  against  the  other  in  any  civil  action 
save  as  Hmited  by  sections  829  and  831  of  that  act.  See  People  v. 
Crandon,  17  Hun,  490,  493  ;  Code,  §  828. 

The  tendency  and  effect  of  legislation  has  been  to  abrogate  the 
common-law  distinction  growing  out  of  the  marital  relation  in  respect 
to  the  competency  of  witnesses.  "Where  the  husband  or  wife  are  parties 
to  or  interested  in  an  action  they  may  be  examined  in  the  same  manner 
and  subject  to  the  same  rules  of  examination  as  any  other  -witness, 
except  that  they  shall  wot  be  required  to  disclose  any  confidential 
communication  made  to  each  other  during  marriage.  Wehrkamp  v. 
Willett,  1  Keyes,  250. 

The  amendment  of  the  Code  in  1879  repeahng  section  830,  which 
prohibited  the  husband  or  wife  from  testifying  to  personal  communi- 
cations or  transactions  with  a  person  since  deceased  or  with  a  lunatic 
in  cases  where  the  other  would  be  incompetent  under  section  829,  is  signifi- 
cant of  the  intent  of  the  legislature  to  place  a  husband  or  wife  upon 
the  same  footing  as  any  other  witness  so  far  as  competency  is  con- 
cerned, save  as  to  confidential  communications  made  after  marriage, 
and  as  to  actions  or  proceedings  based  upon  an  allegation  of  adultery, 
or  for  criminal  conversation. 

A  kept  mistress  of  a  party  was  always  a  competent  witness  and 
might  be  called  although  she  had  passed  by  the  name  of  the  party  and 
appeared  to  the  world  as  his  wife.  Batthews  v.  Galindo,  4  Bing.  610 ; 
State  V.  Brown,  28  La.  Ann.  669. 

An  attorney  or  counselor  is  a  competent  witness  in  favor  of  the  party 
in  whose  behalf  he  is  acting.  Bobinson  v.  Bauchy,  3  Barb.  21 ;  Rea 
V.  Trotter,  26  Gratt.  (Va.)  585 ;  Follansbee  v.  Walker,  72  Peun.  St.  228  ; 
Hall  V.  Eenfro,  3  Mete.  (Ky.)  51 ;  Straton  v.  Henderson,  26  111.  68  ; 
Little  V.  McKeon,  1  Sandf.  607.  But  in  the  case  just  cited  the  court 
used  the  following  language  as  to  the  propriety  of  such  a  practice : 
"  As  to  the  effect  of  this  practice  upon  the  character  of  the  bar,  we 
think  the  evil  will  work  its  own  cure.  Attorneys,  as  weU  as  counselors, 
of  standing  and  character,  will  never,  except  in  extreme  cases,  present 
themselves  before  a  jury  as  witnesses  in  their  own  causes  on  litigated 
questions,  and  in  such  cases  only  because  of  some  unforeseen  necessity. 
Those  gentlemen  of  the  bar  who  habitually  suffer  themselves  to  be 
used  as  witnesses  for  their  clients  soon  become  marked  both  by  their 
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associates  and  the  courts,  and  forfeit  in  character  more  than  will  ever 
be  compensated  to  them  by  success  in  such  clients'  controversies." 
Id.  609. 

But  an  attorney  or  counselor  at  law  is  not  allowed  to  disclose  a  com- 
raimication  made  by  his  client  to  him,  or  his  advice  given  thereon  in 
the  course  of  his  professional  employment.  Yol.  1,  p.  129,  §  835. 
This  was  the  rule  at  common  law.  Berd,  v.  Lovelace,  Gary, 
88 ;  Austin  v.  Yesey,  id.  89 ;  Kilway  v.  Kilway,  id.  126 ;  Waldron 
V.  Ward,  Stiles,  449  ;  Dujfin  v.  Smith,  Peake's  N.  P.  C.  103  ;  Whiting 
V.  Barney,  30  N.  Y.  330 ;  Coventry  v.  Tannahill,  1  Hill,  33  ;  Bank 
of  JJtica  vj  Mersereau,  3  Barb.  Oh.  533. 

A  justice  is  a  competent  witness  to  prove  and  explain  entries  upon 
his  docket,  and  to  identify  the  cause  and  the  parties.  Havens.  Green, 
26  111.  252.  The  mode  of  proving  the  judicial  acts  of  a  justice  will  be 
noticed  hereafter. 

A  juror  is  always  a  competent  witness  for  either  party.  State  v. 
McDonald,  T3  E".  C.  346  ;  Cramer  v.  City  of  Burlington,  42  Iowa, 
315  ;  Hawser  v.  Commonwealth,  51  Penn.  St.  332  ;  Com,monwealth  v. 
Hill,  11  Gush.  137.  And  a  sheriff  is  not  disqualified  as  a  witness  by 
reason  of  having  summoned  the  jury  who  are  to  pass  upon  the  evidence 
he  may  give.  Crowe  v.  Peters,  63  Mo.  429.  But  while  a  juror  may 
give  evidence  to  show  the  identity  of  the  subject-matter  in  different 
actions  he  will  not  be  allowed  to  contradict  the  record.  Stapleton  v. 
King,  40  Iowa,  278. 

An.  arbitrator  is  a  competent  witness  to  show  that  no  final  award  was 
made,  and  that  though  he  signed  it,  yet  on  afterward  discovering  a 
mistake  therein  he  never  delivered  it.  Shulte  v.  Hennessy,  40  Iowa, 
352.  So  an  arbitrator  is  a  competent  witness  to  prove  that  matters 
were  included  in  the  award  which  were  not  contained  in  the  submis- 
sion, where  there  is  no  pretense  that  the  arbitrators  acted  in  bad  faith. 
Briggs  v.  Smith,  20  Barb.  409.  But  he  is  not  a  competent  witness  to 
prove  his  own  misconduct.  Claycomb  v.  Butler,  36  111.  100.  Or  that 
he  made  a  mistake  in  the  award.  DoTce  v.  James,  4  N.  Y.  568  ;  Briggs 
V.  Smith,  20  Barb.  409. 

!No  person  is  rendered  incompetent  as  a  witness  on  account  of  his 
opinions  on  matters  of  religious  belief.  N.  Y.  State  Const,  of  1846, 
art.  1,  §  3.  But  notwithstanding  the  Constitution  makes  all  persons 
competent  witnesses,  whether  they  are  believers  in  a  Supreme  Being, 
or  are  atheists  or  infidels,  yet  a  party  against  whom  a  witness  is  called 
may  interrogate  him  on  his  cross-examination  as  to  his  opinions  on 
50 
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matters  of  religious  belief,  and  may  show  by  him,  if  he  can,  that  he 
does  not  believe  in  the  existence  of  a  God' who  will  punish  false  swear- 
ing. Stanlrro  v.  Hophms,  28  Barb.  265.  And  if  he  entertains  such 
a  belief  the  jury  may  take  that  fact  into  account  in  estimating  the 
credit  which  should  be  given  to  the  witness.  lb. 

Objections  to  the  competency  of  a  witness  ought  to  be  taken  before 
he  is  sworn  in  chief,  especially  if  the  ground  of  objection  is  known 
at  that  time.  In  such  a  case,  if  no  objection  is  taken  before  the 
examination  of  the  witness,  his  evidence  will  be  considered  as  ad- 
mitted by  consent. 

There  are  several  statutes  which  render  persons  competent  witnesses 
in  cases  where  they  would  be  rejected  by  the  common  law.  But  most 
of  these  statutes  related  to  cases  in  which  the  person  was  incompetent 
by  reason  of  his  interest  in  the  event  of  the  action.  And  the  Code 
has  rendered  those  special  statutes  useless,  since  no  person  can  now  be 
excluded  on  the  ground  of  interest.  There  are  some  statutes,  however, 
which  are  still  important,  because  they  change  the  common -law  rules 
of  evidence  in  an  important  point  of  view.  At  common  law  no 
person  could  be  compelled  to  give  evidence  against  himself  in  either  a 
civil  or  a  criminal  action.  But,  by  several  statutes,  a  witness  may  be 
compelled  to  testify  as  a  witness  in  actions  in  which  the  recovery  is  in 
the  nature  of  a  penalty.  Thus,  where  the  defense  of  usury  is  inter- 
posed, the  lender  of  the  money  may  be  compelled  to  testify  as  to  the 
usury.  3  E.  S.  Y4,  §  11,  5th  ed. ;  Laws  1837,  chap.  430,  §  2.  As  the 
law  now  stands  there  are  few  instances  in  which  a  witness  is  incom- 
petent. But  the  change  in  the  law  in  that  respect  does  not  in  any 
manner  interfere  with  those  rules  which  relate  to  the  credibility  of 
witnesses.  The  mere  fact  that  the  field  of  competency  has  been  so 
greatly  extended  ought  to  excite  a  proper  caution  on  the  part  of  jurors 
in  relation  to  the  credit  of  persons  thus  rendered  competent  to  be 
sworn.  And  in  most  cases  the  jury  will  be  likely  to  form  a  correct 
estimate  of  the  characters,  motives  and  reliability  of  the  persons  who 
are  called  as  witnesses. 

There  are  cases  in  which  parties  may  properly  testify  as  to  matters 
which,  from  their  nature,  render  direct  evidence  in  contradiction  im- 
possible, as  for  example,  the  intent  with  which  an  act  was  done,  where 
intent  is  material  to  the  issue.  Because  a  competent  witness  has  testi- 
fied to  his  intent,  and  he  has  not  been  directly  impeached  or  contra- 
dicted, his  testimony  cannot  be  taken  as  conclusive.  In  fact  it  is  a 
general  rule  that  where  a  witness  is  interested  in  the  question,  although 
he  is  not  directly  impeached,  and  his  testimony  is  uncontradicted,  his 
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credibility  is  a  question  for  the  jury,  and  the  court  is  not  warranted  in 
directing  a  verdict  upon  his  testimony  alone.  Oildersleeve  v.  Landon, 
73  N.  Y.  609.  See  Eavanagh  v.  Wilson,  70  id.  177 ;  Elwood  v. 
The  Western  Union  Telegraph  Co.,  45  id.  549. 

§  4.  Admissions.  In  all  litigations  the  law  regards  the  deliberate 
admissions  of  a  party  to  the  action.  The  value  and  the  importance  of 
an  admission,  however,  is  much  influenced  by  the  circumstances  under 
which  it  was  made. 

Where  the  parties  mutually  agree  upon  a  statement  of  facts  and 
submit  the  legal  questions  arising  thereon  to  the  court  for  adjudication, 
the  admissions  will  be  conclusive  for  that  purpose.  So,  facts  admitted 
by  the  pleadings  are  to  be  taken  as  true.  A  fact  thus  admitted  need 
not  be  proved ;  Walrod  v.  Bennett,  6  Barb.  145  ;  and  no  evidence  is 
admissible  to  contradict  an  admission  thus  made  upon  the  record. 
Crosbie  v.  Leary,  6  Bosw.  313 ;  Walrod  v.  Bennett,  6  Barb.  145  ; 
Bridge  v.  Payson,  5  Sandf .  210  ;  Edbbins  v.  Codman,  4  E.  D.  Smith, 
315  ;  Van  DyTte  v.  Maguire,  57  IST.  Y.  429.  "  That  what  the  parties 
have  agreed  to  in  their  pleading  shall  be  admitted  though  the  jury 
find  otherwise,"  is  an  ancient  rule,  not  to  be  departed  from,  except  in 
cases  where  an  amendment  has  been  ordered.  Van  DyTce  v.  Maguire, 
57  K  T.  429. 

An  illustration  or  two  will  be  sufficient  to  show  when  a  fact  is  con- 
clusively admitted  by  the  pleadings.  Suppose  an  action  to  be  brought 
upon  a  promissory  note,  which  is  set  out  in  the  complaint  with  the 
necessary  allegations,  showing  a  right  of  action  against  the  defendant, 
and  that  the  only  defense  interposed  is  payment,  or  a  set-off.  In  such 
a  case  the  making  of  the  note  for  value  is  conclusively  admitted.  It 
need  not  be  proved,  and  no  evidence  in  contradiction  of  such  facts  is 
admissible.     Gregory  v..  Trainor,  4  E.  D.  Smith,  58. 

Again,  suppose  that  a  demurrer  is  interposed  to  a  complaint  or  an 
answer,  upon  the  ground  that  the  facts  stated  do  not  state  a  cause  of 
action  or  a  ground  of  defense.  In  such  a  case  the  demurrer  admits 
the  truth  of  all  the  material  allegations  which  are  well  pleaded.  Dar- 
ling V.  Brewster,  55  N.  Y.  667 ;  GutUr  v.  Wright,  22  id.  472.  An 
admission  made  in  the  pleadings  need  not  be  an  express  one.  Where 
no  denial  is  interposed,  but  an  affitrmative  defense  is  set  up,  the  truth 
of  the  facts  alleged  in  the  complaint  will  be  admitted.  Gregory  v. 
TroMMr,  4  E.  D.  Smith,  58.  So,  where  a  denial  is  partial,  the  facts 
not  denied  will  stand  admitted.  Fair  child  v.  Rushmore,  8  Bosw.  698. 
Where  a  party  to  an  action  has  made  admissions  of  facts  material  to 
the  issue  in  the  action,  it  is  always  competent  for  the  adverse  party  to 
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give  them  in  evidence,  and  it  matters  not  whether  the  admissions  were 
in  writing,  or  by  parol,  nor  when,  nor  to  whom  they  were  made. 
They  are  received  in  evidence  because  of  the  great  probability  that  a 
party  would  not  admit  or  state  any  thing  against  himself  or  his  own 
interest  unless  it  were  true.  This  rule  applies  |o  a  pleading  of  a  party, 
though  in  another  action  and  with  other  parties  if  it  be  shown  that  the 
admissions  were  inserted  in  the  pleading  with  his  knowledge  and 
sanction,  or  by  his  direction.     Gook  v.  BaiT,  i4  N.  Y.  156. 

An  admission  in  an  answer  of  the  execution  of  a  deed  extends  to  the 
signing,  sealing  and  delivery.  Thorp  v.  Keokuk  Goal  Go.,  48  IST.  Y. 
253  ;  Bolert  v.  Good,  36  id.  408. 

Where  an  admission  in  the  pleading  of  the  adverse  party  is  alone  re- 
lied upon  to  establish  a  fact,  any  statements  made  in  connection  with 
the  admission  of  another  fact,  which  would  nullify  the  effect  of  the 
admission,  must  also  be  held  as  established ;  the  whole  of  the  state- 
ment must  be  taken  and  construed  together.  Gildersleeve  v.  Lcmdon, 
73  N".  Y.  609.  This  rule  will  not,  however,  prevent  the  party  claiming 
the  benefit  of  the  admission  from  disproving  the  fact  so  alleged  in  con- 
nection with  it.  So  far  as  the  "statement  is  not  disproved  it  is  effectual ; 
so  far  as  it  is  shown  to  be  untrue  it  is  of  no  avail.  lb. 

An  admission  of  a  legal  conclusion  is  not  binding  on  the  court. 
Gutting  v.  Lincoln,  9  Abb.  (N.  S.)  436. 

There  is  another  class  of  admissions  which  it  is  important  to  notice. 
If  all  the  facts  in  the  case  are  put  in  issue  by  the  pleadings,  the  law 
will  require  each  party  to  establish  his  side  of  the  case  by  sufficient 
proofs.  This,  however,  is  not  always  done  by  calling  witnesses.  It 
sometimes  happens  that  each  party  is  willing  to  concede  or  admit  the 
truth  of  many  of  the  facts  of  the  case,  for  the  purpose  of  expediting 
the  trial,  or  for  some  other  object.  If  these  facts  are  voluntarily  and 
deliberately  stated  and  admitted  in  open  court,  for  the  purposes  of  the 
trial,  they  are  not  only  competent,  but  conclusive  evidence  of  the  truth 
of  the  facts  so  admitted.  The  same  rule  applies  where  a  single  fact  is 
admitted  by  either  party.  And  it  is  well  settled  that  when  a  fact  is 
assumed  upon  trial,  a  party  cannot  on  review  claim  to  the  contrary, 
having  acquiesced  in  respect  to  the  assumption  made  at  the  trial.  Hill 
V.  Heermans,  17  Hun,  470 ;  Paige  v.  Fazackerly,  36  Barb.  393 ; 
Smith  V.  Hill^  22  id.  656.  And  when  an  absolute,  and  unqualilied 
admission  is  made  in  a  pending  cause,  whether  by  written  stipulation 
of  the  attorney,  or  as  a  matter  of  proof  on  the  hearing,  it  cannot  be  re- 
tracted on  a  subsequent  trial  unless  by  leave  of  the  court.     Owen  v. 
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Gawley,  36  N.  Y.  600;  Eolley  v.  Young,  68  Me.  215  ;  S.  C,  28  Am. 
Kep.  40 ;    Wether  ell  v.  Bird,  7  Carr.  &  P.  6. 

A  return  by  a  justice  on  appeal  will  always  be  evidence  of  the 
admissions  of  the  parties  on  the  hearing  before  him.  Rawson  v. 
Adams,  17  Johns.  130. 

It  is  a  general  rule  that  the  admissions  of  a  party  to  the  action  are 
evidence  against  him.  The  exceptions  to  the  rule  will  be  hereafter 
noticed.  The  statements  which  a  party  has  made  under  oath  as  a  wit- 
ness are  competent  evidence  against  him  as  an  admission,  Tooker  v. 
Gormer,  2  Hilt.  71 ;  Pickard  v.  Collins,  23  Barb.  444.  Such  evidence 
may  be  given,  for  the  purpose  of  showing  that  the  party  swore 
on  a  former  trial  to  statements  which  he  contradicts  on  a  subsequent 
trial.  Pickard  v.  Collvns,  23  Barb.  444.  And  the  evidence  given  on 
the  former  trial  may  be  proved  by  any  person  wjao  heard  it, 
though  the  party  himself  cannot  be  compelled  to  state  what  he  swore 
on  the  former  trial,  since  it  might  aid  in  a  prosecution  against  him  for 
perjury.  lb.  What  a  person  has  voluntarily  sworn  to  as  a  witness  is 
evidence  against  him,  even  though  the  questions  answered  were  im- 
proper, and  he  might  have  refused  to  answer  them.  Smith  v.  Beadnell, 
1  Camp.  N.  P.  30.  But  if  a  party  declines  to  answer  such  a  question, 
and  he  is  compelled  to  answer  it  by  the  court,  the  answer  so  given  can- 
not be  subsequently  given  in  evidence  against  him  in  another  action  as 
an  admission.  Regina  v.  Oarbett,  2  Car.  &  Kir.  N.  P.  474. 

There  are  some  cases  in  which  a  party  is  bound  by  the  statements  of 
a  third  person.  Where  a  party  is  applied  to  for  information  in  relation 
to  an  uncertain  or  a  disputed  matter,  and  he  refers  the  applicant  to  a 
third  person,  the  answers  of  such  third  person  vsdll  be  competent  evi- 
dence against  the  party  making  such  reference.  William  v.  Innes,  1 
Camp.  N.  P.  364,  366,  note ;  Hood  v.  Reeves,  3  Carr.  &  Payne,  532 ; 
Bedell  v.  Gammercial  Muimal  Ins.  Co.,  3  Bosw.  147 ;  Wehle  v.  Spelman, 
1  Hun,  634.  But  such  declarations  are  not  evidence  unless  they  are 
strictly  within  the  subject-matter  in  relation  to  which  the  reference 
is  made.     Duval  y.  Covenhoven,  4  Wend.  661. 

The  admissions  of  a  wife  are  not  evidence  against  her  husband  merely 
by  reason  of  the  marriage  relation.  But  she  may  act  as  his  agent,  and 
her  admissions  wiU  then  be  admissible  in  the  same  manner  as  the  ad- 
missions of  any  other  agent.  Whether  she  is  authorized  to  act  as  his 
agent,  and  what  the  extent  of  the  agency  may  be,  are  questions  of  fact 
to  be  settled  by  evidence.  An  express  agency  is  not  frequently  created, 
but  is  established  from  the  circumstances  attending  the  transaction.  In 
an  action  by  the  husband  for  injury  by  negligence,  the  declarations  of 
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his  wife  that  the  defendant  was  free  from  negligence  cannot  be  treated 
as  an  admission  of  the  fact  by  him.  Stillwell  v.  If.  Y.  Central  JR.  R. 
Co.,  34  ]Sr.  y.  29. 

So  declarations  and  admissions  made  by  the  husband  are  not  evi- 
dence against  his  wife  merely  by  reason  of  the  marriage  relation. 
Where  a  married  woman  claims  the  ownership  of  household  furniture, 
which  has  been  levied  on  under  an  attachment  against  her  husband, 
and  in  an  action  against  the  sheriff  for  the  conversion  of  the  furniture, 
gives  evidence  in  support  of  her  title  that  the  purchase-money  of  the 
property  levied  on  was  paid  in  part  by  her  husband  out  of  the  proceeds 
of  other  household  furniture  formerly  owned  by  her  and  sold  by  her 
husband  to  one  B.,  evidence  of  conversations  had  between  a  third  person 
and  the  husband  as  to  the  sale  to  B.,  and  who  it  was  for,  is  not  compe- 
tent against  the  wife,  not  being  part  of  the  res  gestae.  De  Wolf  v. 
^¥illiams,  69  N.  Y.  621. 

The  husband  is  not,  by  virtue  of  the  marital  relation,  the  agent  of 
his  wife  so  that  his  representations  concerning  her  claims  to  lands  will 
operate  as  an  estoppel  against  her ;  and,  therefore,  evidence  of  state- 
ments made  by  the  husband  concerning  his  wife's  claims  to  lands  is  in- 
competent in  the  absence  of  evidence  that  he  spoke  by  her  authority. 
Towles  V.  Fislier,  77  N.  C.  437. 

Upon  the  same  principle,  if  the  husband  purchases  lumber  on  credit, 
and  erects  a  house  on  lands  of  his  wife,  without  her  authority  to  make 
the  purchase,  and  without  her  knowledge  that  credit  was  given,  no 
agency  can  be  inferred  from  the  marital  relation  alone.  Price  v.  8ey- 
dell,  46  Iowa,  696.  See  Ferguson  v.  Spear,  65  Me.  277 ;  Ainsley  v. 
Mead,  3  Lans.  116.  But  where  business  is  carried  on  exclusively  by 
the  husband  in  his  wife's  name  and  as  her  agent,  the  staternents  and 
conduct  of  the  husband  in  the  course  of  the  business  will  bind  her.  Le- 
land  V.  Colver,  34  Mich.  418 ;    Wiehs  v.  Hatch,  6  J.  &  Sp.  95. 

"Where  a  husband  permits  his  wife  to  act  as  his  agent  in  any  particu- 
lar business,  he  adopts  her  acts  and  admissions  in  reference  to  such 
business,  and  he  is  bound  by  them.  Riley  v.  Suydam,  4  Barb.  222  ; 
Hopkins  v.  Mollinieux,  4  Wend.  465.  But  where  the  agency  of  the 
wife  extends  only  to  the  performance  of  certain  specific  acts  of  a  gen- 
eral transaction,  her  admissions  in  respect  to  other  matters  connected 
with  the  general  transaction  are  not  evidence  against  her  husband. 
Ooodrich  v.  Tracy,  43  Vt.  314. 

The  wife  of  a  toll-gatherer  for  a  plankroad  will  be  deemed  his  agent 
in  his  absence  ;  and  if  she  takes  too  much  toll,  he  will  be  liable  to  the 
penalty  imposed  by  statute.     Marselis  v.  Seamam,,  21  Barb.  319.     If 
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a  wife  executes  a  mortgage  upon  the  personal  property  of  her  husband, 
and  in  his  presence,  if  he  makes  no  objection,  he  will  be  as  efiEectually 
bound  by  her  acts  as  though  done  by  himself.  Edgerton  v.  Thomas, 
9  N.  T.  40. 

If  a  wife  acts  as  agent  for  her  husband  in  managing  his  farm,  rent- 
ing lands,  purchasing  tools,  stock,  etc.,  and  she  purchases  such  property 
and  gives  her  own  note,  it  will  be  a  question  of  fact  for  a  jury  whether 
the  husband  is  not  hable  as  principal.  Gates  v.  Brower,  9  E".  Y.  205. 
And  see  Plimmer  v.  Sells,  3  Nev.  &  Man.  422.  • 

Where  goods  were  sold  to  a  wife  who  then  resided  at  some  distance 
from  her  husband,  who  occasionally  visited  her,  he  was  held  to  be 
bound  by  a  letter  of  hers  promising  payment,  so  as  to  take  the  case 
out  of  the  statute  of  limitations.  Gregory  v.  Parker,  1  Camp.  If.  P. 
304 ;  Paleihorp  v.  Furnish,  2  Esp.  N".  P.  511,  note. 

So,  where  a  wife  served  in  her  husband's  shop,  and  carried  on  the 
business  of  it  in  his  absence,  her  admissions,  which  were  made  on  an 
application  for  payment  for  goods  before  delivered  at  the  shop,  were 
held  receivable  in  evidence  against  her  husband.  Clifford  v.  Burton, 
1  Bing.  199 ;  Petty  v.  Anderson,  3  id.  170.  And  see  Cotes  v.  Davis, 
1  Camp.  N.  P.  485. 

The  plaintiff's  wife  loaned  money  to  the  defendant,  and  in  an  action 
by  the  husband  to  recover  the  amount,  the  wife's  admissions  to  third 
persons  that  the  money  had  been  repaid  was  held  competent  evidence. 
McLean  v.  Jagger,  13  How.  494. 

A  wife  loaned  money  for  her  husband  upon  an  agreement  which 
was  alleged  to  be  usurious,  because,  by  the  terms  of  the  loan,  a  cow  was 
to  be  taken  by  the  borrower  at  a  price  above  its  real  value.  To  prove 
the  value  of  the  cow,  and  that  it  was  less  than  thirty  dollars,  the  dec- 
larations of  the  wife  were  ofEered,  although  they  were  not  made  until 
sometime  after  the  loan  was  effected ;  these  declarations  were  held 
inadmissible.     Rvpley  v.  Mason,  Hill  &  Denio,  66. 

In  an  action  against  a  husband  for  damages  because  his  dog  had  bit- 
ten a  child,  the  declarations  of  the  defendant's  wife,  as  to  the  manner 
in  which  the  injury  occurred,  and  as  to  the  character  of  the  dog,  are 
not  admissible  evidence  against  the  husband.  Logue  v.  Link,  4  E.  D. 
Smith,  63. 

An  admission  made  by  an  attorney  or  counselor  on  a  trial  is  evi- 
dence against  the  party  represented  by  him,  if  it  is  done  for  the  pur- 
pose of  obviating  the  necessity  of  proving  some  fact  on  the  trial,  or  for 
convenience  as  to  some  matter  of  practice.  Chancers  v.  Mason,  5  J. 
Scott  (N.  S.),  59  ;  Haller  v.  Wormam,,  9  id.  892.   But,  if  the  client  is  not 
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present  at  the  trial,  the  admission  cannot  be  used  in  any  other  action 
than  the  one  in  which  it  was  made.  And  see  Oolledge  v.  Horn,  3 
Bing.  119.  An  admission  by  an  attorney,  to  bind  his  client,  must  be 
intended  and  understood  to  be  an  admission.  It  must  be  within  the 
scope  of  the  attorney's  authority  in  the  proceedings  in  which '  he  is  en- 
gaged. Beyond  this  his  agency  does  not  extend ;  and  any  statement 
made  by  counsel  in  summing  up  a  case  which  was  outside  of  the  case 
and  of  no  importance  to  the  issue  then  being  tried,  cannot  be  given  in 
evidence  on  another  trial,  especially  if  it  does  not  appear  that  his  client 
was  present  and  heard  the  statement  made.  Adee  v.  Howe,  15  Hun, 
20.     See  Weisbrod  v.  Chicago,  etc.,  E.  R.  Co.,  20  Wis.  419. 

The  declarations,  representations  or  admissions  of  an  agent,  which 
are  made  while  acting  within  the  scope  of  his  authority,  and  in  the  dis- 
charge of  his  duties  as  agent,  are  admissible  as  evidence  against  his 
principal.  Hunter  v.  Hudson  River  Iron  and  Machine  Co..,  20  Barb. 
494 ;  Kasson  v.  Mills,  8  How.  377  ;  MilMrn  v.  Belloni,  34  Barb.  607 ; 
Nelson  v.  Cowing,  6  HiU,  336  ;  Merchants'*  Bank  v.  Griswold,  72  N. 
Y.  472 ;  Peck  v.  Ritchey,  66  Mo.  114 ;  Mix  v.  Oshy,  62  111.  193  ; 
Howe  Machine  Co.  v.  Snow,  32  Iowa,  433  ;  Pennsylvania  R.  R.  Co.  v. 
Boohs,  57  Penn.  St.  339 ;  Thomas  v.  Sternheimer,  29  Md.  268 ;  Beards- 
Zee  V. /S^emwiesoA,  38  Mo.  168 ;  Cliquofs  Champagne,  3  Wall.  (U.  S.) 
114. 

As  a  general  rule,  whenever  what  an  agent  did  is  admissible  in  evi- 
dence, it  is  competent  to  prove  what  he  said  about  the  act  while  doing 
it.     Tuttle  V.  Turner,  28  Texas,  759. 

Such  admissions  or  declarations  of  an  agent  are  received  in  evidence 
against  the  principal,  not  as  admissions  or  declarations  merely,  but  as 
a  part  of  the  transaction.  Thallhimer  v.  BrvncTcerhoff,  4  Wend.  394  ; 
Hynds  v.  Hays,  25  Ind.  31 ;  Qutchess  v.  Outchess,  66  Barb.  483. 
They  must  be  a  part  of  the  res  gestae.  Lowry  v.  Harris,  12  Minn. 
255 ;  Converse  v.  Blumrich,  14  Mich.  109. 

All  declarations  or  admissions  which  are  not  made  within  the  scope 
of  the  agent's  authority,  nor  while  in  the  transaction  of  the  business  of 
the  agency,  are  inadmissible ;  and  this  is  especially  true,  when  the  ad- 
mission is  made  after  the  termination  of  the  agency,  or  after  the  trans- 
action by  the  agent  is  closed.  Fogg  v.  Child,  13  Barb.  246  ;  Isles  v. 
Tucker,  5  Duer,  393  ;  Budlong  v.  Vam,  Nostramd,  24  Barb.  25  ;  Welh 
V.  Alexander,  7  Wend.  281 ;  Rowell  v.  Klein,  44  Ind.  290 ;  White 
V.  Miller,  71  N.  Y.  118;  Boweny.  National  BamJc  of  Newport,  11  Hun, 
226  ;  First  National  Banh  v.  Ocean  National  Bank,  60  N.  T.  278 ; 
Whiteside  v.  Margaret,  51  111.  507.     The  generalruleisthat  what  one 
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person  says  out  of  court  is  not  admissible  to  charge  or  bind  another. 
The  exception  is  in  cases  of  agency  ;  and  in  cases  of  agency,  the  dec- 
larations of  the  agent  are  not  competent  to  charge  the  principal,  upon 
proof  merely  that  the  relation  of  principal  and  agent  existed  when  the 
declarations  were  made.  It  must  further  appear  that  the  agent  at  the 
time  the  declarations  were  made  was  engaged  in  executing  the  authority 
conferred  upon  him,  and  that  the  declarations  related  to  and  were  con- 
nected with  the  business  then  depending,  so  that  they  constituted  a 
part  of  the  res  gestae.  This  rule  is  applicable  in  all  cases  whether  the 
agent  is  general  or  special,  or  whether  the  principal  is  a  corporation  or 
a  private  person.  White  v.  Miller,  71  N.  Y.  118  ;  Hydorn  v.  Gush- 
mmi,  16  Hun,  107;  Bowen  v.  National  BamJc  of  Newport,  ]1  id. 
226 ;  Baptist  Churdi  v.  BrooUyn  Fire  Ins.  Co.,  28  IST.  Y.  153 ;  Mu- 
tual Benefit  Life  Ins.  Co.  v.  Ca/nnon,  48  Ind.  264. 

Thus  in  an  action  upon  a  policy  of  life  insurance  the  casual  statement 
of  an  agent,  when  not  in  the  performance  of  any  duty  for  his  princi- 
pal, that  proof  of  loss  mailed  to  the  company  had  been  received  is 
not  competent  evidence  against  the  company.  Dean  v.  ^tna  Life  Ins. 
Co.,  62  N.  T.  642.  Before  the  declarations  of  an  agent  are  admissible, 
his  agency  must  be  established.  Perkins  v.  Stebhins,  29  Barb.  523 ; 
Frands  v.  Edwards,  77  E".  C.  271  ;  Brechenridge  v.  McAfee,  54  Ind. 
141 ;  Chrandy  v.  Ferebee,  68  E".  C.  356 ;  Rosenstock  v.  Tormey,  32 
Md.  169 ;  Farmer  v.  Lewis,  1  Bush  (Ky.),  &Q.  And  this  cannot  be 
done  by  the  agent's  own  assertions.  Hatch  v.  Squires,  11  Mich.  185 ; 
Seneerbox  v.  McGrade,  6  Minn.  494.  Nor  can  the  agency  be  proved 
by  general  reputation.  PerTiins  v.  Stebhins,  29  Barb.  523.  And  dec- 
larations of  an  alleged  agent,  made  without  the  knowledge  of  the  sup- 
posed principal,  are  no  evidence  of  the  agency.  Davis  v.  Henderson, 
20  Wis.  520.  Declarations  of  a  member  of  a  firm  that  one  of  the  part- 
ners therein  is  a  member  of  another  firm,  are  inadmissible  to  prove  that 
fact.     Jones  v.  CFarrel,  1  Nev.  354. 

Agency  may  be  shown  by  the  acts  of  the  agent  as  such,  and  that  they 
were  recognized  by  his  principal.  Woodwell  v.  Bo-own,  44  Penn.  St. 
121.  Or  evidence  may  be  given  of  his  original  authority.  Woodbury 
V.  Lamed,  5  Minn/  339.  The  plaintiff  having  made  a  proposition  to 
the  defendant,  to  do  certain  work  upon  a  building  which  the  latter  was 
erecting,  the  defendant  told  him  to  go  and  see  B.,  who  was  the  contrac- 
tor, about  it.  He  did  so,  and  B.  employed  him  to  do  the  work.  There 
was  some  evidence  to  show  that  B.  was  the  defendant's  agent,  and 
it  was  held  that  proof  of  declarations  made  by  B.,  in  making  the  contract 
with  the  plaintiff,  were  admissible  in  evidence  against  the  defendant, 
51 
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on  the  ground  that  thej'^  were  the  declarations  of  an  agent,  relating  to 
the  subjectjmatter  of  his  agency.     Fleming  v.  Smith,  44  Barb.  554. 

But  the  declarations  or  admissions  of  a  stevedore,  although  made 
while  employed  by  the  owner  to  stow  a  cargo,  are  not  admissible  in 
evidence  against  the  owner,  in  relation  to  the  stowage  of  the  cargo. 
Mallory  v.  Perkins,  9  Bosw.  573. 

A  deputy  sheriff  is  regarded  as  the  agent  of  the  sheriff.  His  decla- 
rations, made  within  the  scope  of  his  authority,  and  while  the  process 
is  in  his  hands  and  in  the  due  course  of  execution,  bind  his  principal, 
because  the  admissions  are  then  a  part  of  the  res  gestce.  Stewart  v. 
Wells,  6  Barb.  79 ;  Mott  v.  Kip,  10  Johns.  478.  But  the  statements 
of  a  deputy  which  are  not  made  in  the  performance  of  an  oiBcial  act 
are  not  admissible  evidence  against  the  sheriff.  Barker  v.  Bvnninger, 
14  K  Y.  271. 

In  an  action  against  a  ship-owner  as  a  carrier,  for  an  injury  to  goods 
which  happened  while  on  board  his  vessel  and  in  course  of  transpor. 
tation,. the  declarations  of  the  master  of  the  vessel  as  to  the  cause  and 
manner  of  the  injury  are  admissible  evidence  against  the  carrier,  if 
such  declarations  were  made  before  the  master  had  discharged  his  duty 
by  delivering  the  goods  according  to  the  bill  of  lading.  Price  v. 
Powell,  3  N.  Y.  322. 

Declarations  or  admissions  of  an  agent  as  to  past  transactions  are 
never  admissible  as  against  his  principal.  Griffin  v.  Montgomery,  etc., 
B.  E.  Co.,  26  Ga.  Ill;  Lime  Bock  Bank  v.  Hewett,  52  Me.  531. 
Admissions  made  after  his  authority  has  terminated  are  not  evidence 
against  his  principal.  Yail  v.  Judson,  4  E.  D,  Smith,  165  ;  Baiford 
V.  French,  11  Rich.  L.  (S.  C.)  367 ;  Jan&way  v.  Skerritt,  1  Vroom 
(N.  J.),  97.  But  statements  of  a  general  freight  agent  of  a  railway 
company  in  regard  to  goods  delivered  to  him  for  transportation,  al- 
though made  eight  months  after  such  delivery,  are  admissible  against 
the  company,  if  at  that  time  the  duty  of  the  railroad  to  deliver  the 
goods  still  existed.  Burnside  v.  Grand  Trunk  B.  B.  Co.,  47  N.  H. 
554. 

Though  the  admissions  of  a  party  to  the  record  are  generally  receiv- 
able in  evidence  against  the  person  who  made  them,  yet,  where  there 
are  several  parties  on  the  same  side,  the  admissions  of  one  party  are 
not  admitted  to  affect  the  others,  who  may  happen  to  be  joined  with 
him,  unless  there  is  some  joint  interest  or  privity  in  design  between 
them.     Lewis  v.   Woodworth,  2  IST.  Y.  512. 

The  declarations  of  one  of  several  persons  who  were  joint  and  several 
makers  of  a  promissory  note  have  been  admitted  against  all  the  parties. 
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for  the  purpose  of  repelling  the  defense  of  usury,  when  such  declara- 
tions were  made  after  the  making  of  the  note.  Barrich  y.  Austin, 
21  Barb.  241.  And  in  an  action  upon  a  lost  note,  after  proof  that  the 
makers  had  it  in  their  possession  for  a  common  purpose,  the  court  per- 
mitted the  plaintifE  to  give  in  evidence  the  declaration  of  one  of  the 
makers  that  he  had  lost  the  note,  as  evidence  of  its  loss.  Ellenwood 
V.  Fults,  63  Barb.  321.  But  one  of  several  joint  and  several  makers 
of  a  note  cannot  bind  the  others  by  making  payments  upon  it  before 
an  action  is  barred  by  the  statute  of  limitations.  SJioemaker  v.  Bene- 
dict, 11  ]Sr.  X.  176;  Smith  v.  Ryan,  66  id.  352;  Harper  Y.Fairley, 
63  id.  442 ;  Barger  v.  Durvin,  22  Barb.  68.  The  rule  is  the  same 
where  the  payment  or  new  promise  is  made  after  the  statute  has  attached. 
Van  Keuren  v.  Parmelee,  2  N.  Y.  523.  The  admissions  of  one  of 
several  joint  debtors  is  clearly  evidence  as  against  the  party  who  makes 
them.  As  a  general  rule,  the  admission  of  one  defendant  will  not 
affect  another  co-defendant,  if  the  action  is  for  a  tort.  De  Benedetti 
V.  Mauohin,  1  Hilt.  213 ;  Stoddard  v.  Holmes,  1  Cow.  245.  But  such 
declaration  is  competent  evidence  against  the  person  who  made  it.   lb. 

Partners  have  a  joint  interest,  and  there  are  many  cases  in  which  an 
admission  by  one  partner  is  evidence  against  all  the  members  of  the 
firm.  But,  before  an  admission  can  be  received  in  evidence  in  such  a 
case,  the  existence  of  the  partnership  must  be  established.  The  admis- 
sions or  declarations  of  a  person  may  be  given  in  evidence  against  him, 
to  show  that  he  is  a  partner  in  a  firm.  But  the  declarations  of  one 
person  that  another  person  is  a  partner  are  not  legal  evidence  as  to 
the  latter;  they  are  evidence  against  those  only  who  make  them. 
Kirby  v.  Hewitt,  26  Barb.  607 ;  Davidson  v.  Hutchins,  1  Hilt.  123 ; 
McPherson  v.  Eathbone,  7  Wend.  216 ;  Whitney  v.  Ferris,  10  Johns. 
m  ;  HoppooJc  V.  Moses,  43  How.  201 ;  Henry  v.  Willard,  73  N.  C.  35  ; 
Buhe  V.  Burnell,  121  Mass.  450 ;  Cross  v.  Langley,  50  Ala.  8 ;  Gon- 
vers  V.  Shambaugh,  4  Neb.  376 ;  Smith  v.  Hulett,  65  111.  495 ;  John- 
son V.  OalUvan,  52  N.  H.  143 ;  Currier  v.  Silloway,  1  Allen  (Mass.), 
19.  "When  a  partnership  is  established,  the  acts  and  admissions  of 
either  of  the  partners  as  to  the  partnership  business  are  evidence  against 
all,  if  such  admissions  are  made  during  the  existence  of  the  partner- 
ship. Walden  v.  Sherhurne,  15  Johns.  409 ;  Webster  v.  Stearns,  44 
N.  H.  498 ;  Fogerty  v.  Jordcm,  2  Eob.  319 ;  Van  Keuren  v.  Parmelee, 
2  N.  Y.  523 ;  Folk  v.  Willson,  21  Md.  538  ;  Bich  v.  Flanders,  39  N. 
H.  304. 

But  after  a  dissolution  of  the  partnership,  neither  partner  can  make 
an  admission  which  is  binding  upon  his  former  partner.      Baker  v. 
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Stackpoole,  9  Cow.  420  ;  BamJc  of  Vergemies  v.  Cameron,  7  Barb.  144  ; 
Nichols  V.  White,  85  N.  Y.  531 ;  Winslow  v.  Newlom,  45  111.  145  ; 
Hogg  V.  Orgill,  34  Penn.  St.  344 ;  Flowers  v.  Relm,  29  Mo.  324 ; 
Americom  Iron  Mountain  Co.  v.  Evans,  27  id.  552 ;  Miller  v. 
Neimerick,  19  111.  172.  In  such  a  c&se,  one  partner  cannot  give  a  note, 
in  the  name  of  the  firm,  for  a  partnership  debt,  which  will  be  binding 
on  the  other  partners.  Mitohell  v.  Ostrom,  2  Hill,  520  ;  Lusk  v.  Smith, 
8  Barb.  570  ;  Whitworth  v.  Ballard,  56  Ind.  279  ;  Mei/er  v.  Atkins, 
29  La.  Ann.  586 ;  Vaccaro  v.  Too/,  9  Heisk.  (Tenn.)  194  ;  Curry  v. 
White,  51  Cal.  530 ;  Browji  v.  Broach,  52  Miss.  536  ;  Smith  v.  Shel- 
den,  35  Mich.  42;  McCowin  v.  CubUson,  72  Penn.  St.  358.  Nor  can 
one  partner,  in  such  a  case,  give  a  note  in  renewal  of  one  made  by  the 
firm  during  its  existence.  National  Bank  \.  Norton,  \'SSi\.,b^'2i.  Nor 
prevent  the  running  of  the  statute  of  limitations  by  part  payment 
of  a  firm  debt.  Graham  v.  Selover,  59  Barb.  313 ;  Van,  Keuren  v. 
Parmlee,  2  N.  Y.  524  Pennoyer  v.  David,  8  Mich.  407 ;  Tate  v.  Cle- 
ments, 16  Fla.  339  ;  S.  C,  26  Am.  Kep.  709  ;  Maylerry  v.  Willoughby, 

5  Neb.  368 ;  S.  C,  25  Am.  Eep.  491.  Though  one  partner  cannot 
bind  his  copartner  by  a  note,  after  the  dissolution  of  the  partnership, 
yet  he  may  liquidate  a  previous  account.  By  doing  so,  he  does  not 
create  a  debt ;  that  was  previously  in  existence.  McPherson  v.  Rath- 
hone,  11  Wend.  96,  99 ;  Murray  v.  Mumford,  6  Cow.  441. 

The  acts  and  delarations  of  one  of  several  owners  of  a  water  power 
in  the  presence  and  hearing  of  the  others,  as  to  their  relative  rights,  is 
competent  evidence  as  against  one  claiming  under  either.  Crippen  v. 
Morss,  49  N.  Y.  63. 

It  is  a  general  rule,  founded  upon  principles  of  justice,  in  regard  to 
the  relation  of  principal  and  surety,  that  the  surety  ought  not  to  be 
affected  by  an  admission  made  by  his  principal ;  although  he  may  be 
affected  by  declarations  or  statements  made  by  the  principal,  when  they 
are  connected  with  the  business  in  respect  of  which  the  surety  becomes 
bound,  and  are  made  by  the  principal  at  the  time  of  transacting  that 
business.  Dunn  v.  Slee,  Holt,  399,  401.  Thus,  where  a  person  had 
become  surety,  by  a  bond,  for  the  faithful  conduct  of  a  clerk,  it  was 
held,  in  an  action  upon  the  bond,  that  an  admission  by  the  clerk,  made 
after  he  was  discharged,  of  various  sums  which  he  had  embezzled,  was 
not  receivable  in  evidence  against  the  surety.     Smith  v.  Whittingham, 

6  Carr.  &  Payne,  78.  So,  in  an  action  upon  a  guaranty  to  pay  for  goods 
sold  and  delivered  to  a  third  person,  what  such  third  person  has  admit- 
ted respecting  the  delivery  of  the  goods  is  not  evidence  to  charge  the 
person  giving  the  guaranty.     Evans  v.  Beattie,  5  Esp.  N.  P.  26. 
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The  rule  seems  to  be  that  a  surety  is  bound  only  for  the  actual  con- 
duct of  his  principal,  and  not  for  whatever  he  might  say  he  had  done ; 
and  therefore  is  entitled  to  proof  of  his  conduct  by  original  evidence, 
when  it  can  be  had,  excluding  all  declarations  of  the  principal  made 
subsequent  to  the  act  to  which  they  relate.  The  declarations  of  the  princi- 
pal made  during  the  transaction  of  the  business  for  which  the  surety  is 
bound,  so  as  to  become  part  of  the  res  gestce,  are  competent  evidence 
against  the  surety.  Hatch  v.  Elkins,  65  N.  T.  489  ;  Blair  v.  Per- 
petual Ins.  Oo.,  10  Mo.  559 ;  United  States  v.  Cutter,  2  Curtis,  617 ; 
CasTcy  v.  Haviland,  13  Ala.  314.  But  his  declarations  subsequently 
made  are  not  competent  evidence  against  the  surety.  Hatch  v.  MJcins, 
65  N.  Y.  489  ;  HotchUss  v.  Lyon,  2  Blackf.  222 ;  Bacon  v.  Ghesney, 
1  Stark.  192  ;  Tenth  National  Bank  v.  Darragh,  1  Han,  111 ;  Horn 
V.  Perry,  14  id.  409 ;  White  v.  Oermin  Niit.  Bank,  9  Heisk.  (Tenn.) 
475. 

But  in  an  action  upon  the  bond  of  a  public  officer,  his  official  reports, 
through  mere  admissions  of  the  principal,  are  admissible  as  evidence, 
but  are  not  conclusive  as  against  his  sureties.  Bissell  v.  Saxton,  66  N. 
T.  55 ;  Supervisors  of  Tompkins  County  v.  Bristol,  15  Hun,  116. 

Where  certain  persons  as  principals  and  others  as  sureties  have  bound 
themselves  for  the  payment  of  any  deficiency  remaining  after  the  assets 
of  a  co-partnership  had  been  applied  to  the  payment  of  the  firm  debts, 
the  admissions  of  the  principals  as  to  the  amount  of  sucli  deficiency 
made  in  the  absence  of  the  sureties  are  not  evidence  as  against  them. 
Horn  V.  Perry,  14  Hun,  409. 

Entries  made  by  a  deceased  person,  in  the  course  of  duty,  or  by  which 
he  has  charged  himself  with  the  receipt  of  money,  being  admissible  as 
against  all  the  world,  are,  of  course,  evidence  against  a  person  who  has 
become  his  surety  that  he  would  keep  his  accoimts  faithfully.  Ooss  v. 
Wailington,  3  Brod.  &  Bing.  132  ;  Whitnash  v.  George,  8  Barn.  & 
Cress.  556 ;  Middleton  v.  Melton,  10  id.  317.  But,  where  one  is  a 
mere  surety  for  the  payment  of  a  debt,  without  any  agreement,  express 
or  implied,  to  be  bound  by  a  suit  between  the  principal  parties,  he  is 
at  common  law,  no  more  affected  by  its  event,  if  against  him,  than  a 
mere  stranger.  Thomas  v.  Hvbhell,  15  N.  Y.  405 ;  Jackson  v.  Qris- 
woU,  4  Hill,  522. 

It  has  been  held,  in  some  cases,  that  where  a  surety  confides  to  the 
principal  the  power  of  making  a  contract,  he  confides  to  him  the  power 
of  furnishing  evidence  of  the  contract ;  and  that,  if  the  contract  is  by 
parol,  subsequent  declarations  of  the  principal  are  admissible  in  evidence 
against  the  surety,  though  they  are  not  conclusive.     And,  where  a 
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husband  and  wife  agreed,  by  articles,  to  live  separate,  and  C,  as  trustee 
and  surety  for  the  wife,  covenanted  to  pay  the  husband  a  sum  of  money, 
upon  his  delivering  to  the  wife  a  carriage  and  horses  for  her  separate 
use,  it  was  held,  in  an  action  by  the  husband  for  the  money,  that  the 
wife's  admissions  of  the  receipt  by  her  of  the  carriage  and  horses  were 
admissible.  Fennei'  v.  Lewis,  10  Johns.  38.  So,  where  A.  guaranteed 
the  performance  of  any  contract  that  B.  might  make  with  C,  the 
declarations  and  admissions  of  B.  were  held  admissible  against  A.,  to 
prove  the  contract.     Meade  v.  McDowell,  5  Binn.  195. 

The  admissions  or  declarations  of  persons  who  formerly  owned  per- 
sonal property  or  choses  in  action  are  frequently  offered  in  evidence. 
When  personal  property  has  been  sold  the  admissions  or  declarations 
of  the  former  owner  are  not  admissible  against  his  vendee,  as  to  the 
title  to  the  property  sold.      Worrall  v.  Parmelee,  1  N.  Y.  519. 

And  the  rule  is  the  same,  although  such  declarations  were  made 
before  the  sale  of  the  property.  Hurd  v.  West,  7  Cow.  752  ;  Whitaker 
v.  Brown,  8  Wend.  490. 

In  an  action  for  the  breach  of  warranty  made  on  the  sale  of  a  horse, 
the  defendant  offered  to  prove  what  a  former  owner  of  the  horse  said  of 
him  to  the  plaintiff,  some  months  before  the  latter  purchased  him  of 
the  defendant ;  but  it  was  held  that  such  evidence  was  inadmissible. 
Brisbcme  v.  Parsons,  33  N.  Y.  332.  In  such  a  case,  it  is  no  defense 
to  show  that  the  defendant  made  the  warranty  in  good  faith,  and 
under  misinformation  as  to  the  character  of  the  horse ;  and  the  real 
question  to  be  tried  relates  to  the  condition  of  the  horse  at  the  time  of 
the  warranty,  lb. 

The  declarations  of  the  parties  to  a  chattel  mortgage  are  not  admissible 
as  evidence  to  sustain  the  mortgage,  as  against  a  judgment  creditor. 
Carpenter  v.  Simmons,  28  How.  13.  Nor  are  the  declarations  of  the 
mortgagor,  made  after  filing  the  mortgage,  evidence  against  the  mort- 
gagee. Walker  v.  Henry,  85  N^.  Y.  130.  In  an  action  between  the 
vendee  and  the  creditor  of  the  vendor  to  determine  the  title  of  the 
property  purchased,  the  declarations  of  the  vendor,  after  regaining:,  and 
while  in  possession  of  the  chattels,  are  not  competent  against  the  vendee. 
Tilson,  V.  Terwilliger,  56  N.  Y.  273. 

The  declarations  made  by  the  payee  of  a  negotiable  promissory  note, 
while  he  owns  and  holds  it,  are  not  admissible  in  evidence  against  one  to 
whom  it  is  subsequently  transferred  for  value,  even  though  the  transfer  is 
made  after  maturity,  Paige  v.  Qagwin,  7  Hill,  361;  Whitaker  v.  Brown, 
8  Wend.  490 ;  Smith  v.  Sohauck,  18  Barb.  344,  and  though  it  was 
taken   with  notice  of  the  illegality  of  the  consideration.     Osborn  v. 
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Rollins,  7  Lans.  44.  The  rule  is  the  same,  although  the  payee  is  dead 
at  the  time  his  declarations  are  offered  in  evidence.  Beach  v.  Wise, 
1  Hill,  612.     See  Dodge  v.  Freedman's  Savings,  etc.,  Co.,  93  TJ.  S.  379. 

So  the  declarations  which  are  made  by  the  owner  of  a  chose  in  action 
are  not  admissible  to  affect  the  rights  of  one  who  deriyes  title  from  him. 
Sta/rk  V.  Boswell,  6  Hill,  405. 

The  cause  of  Paige  v.  Cagwin,  above  cited,  is  a  leading  case  in  this 
State  on  the  subject  of  the  admissibility  of  declarations  made  by  the 
former  owner  of  personal  property,  while  he  was  the  party  in  interest, 
against  one  deriving  title  from  him.  This  case  has  been  frequently 
followed  in  our  courts,  and  is  regarded  as  establishing  the  general  rule 
that  the  declarations  of  the  vendor  of  chattels  or  the  assignor  of  a  chose 
in  action,  made  before  he  parted  with  his  interest  therein,  are  inadmis- 
sible against  his  vendee  or  assignee.  Jermain  v.  Denniston,  6  N.  Y". 
276 ;  Booth  v.  Swezey,  8  id.  276 ;  Tousley  v.  Barry,  16  id.  497 ; 
Edvngton  v.  Mutual  Life  Ins.  Co.,  67  id.  185 ;  Talor  v.  Yan  Tassell, 
86  id.  642. 

In  an  action  by  the  indorsee  against  the  maker  of  a  note,  which  was 
alleged  to  have  been  sold  under  a  usurious  contract,  the  declarations  of 
the  payee  who  transferred  the  note  are  not  admissible  in  evidence  to 
show  the  usurious  transfer,  notwithstanding  the  payee  was  dead  at  the 
time  of  offering  such  evidence.     Kent  v.   Walton,  7  Wend.  256. 

A  note  belonged  to  a  bank  until  the  time  of  its  failure,  and  after  that 
time  it  was  transferred  to  the  plaintiff,  but  in  what  manner  and  for 
what  consideration  did  not  appear  at  the  trial.  An  action  was  brought 
against  the  maker  and  the  indorser  by  such  plaintiff,  and  the  defendants 
offered  to  show,  by  entries  in  the  bank-book,  that  the  note  was  paid, 
and  this  was  held  to  be  admissible  in  evidence  as  against  such  plaintiff. 
Jermain  v.  Denniston,  6  N.  T.  276. 

But  the  qualification  found  in  Paige  v.  Cagwin,  that  the  vendee  or 
assignee  must  be  a  purchaser  for  value,  in  order  to  make  the  declara- 
tion inadmissible,  is  an  essential  part  of  the  rule.  Von  8aohs  v.  Krietz, 
72  N.  T.  548.  And  it  has  been  directly  held  that  the  declarations  of 
a  prior  holder  of  a  promissory  note  transferred  after  maturity  are  ad- 
missible against  his  indorsee,  where  the  latter  is  not  a  holder  for  value. 
Brislam^  v.  Pratt,  4  Denio,  63.  See  Von  Sachs  v.  Krietz,  72  N.  Y. 
548)  554 ;  Green  v.  Given,  33  id.  343,  369 ;  James  v.  Chalmers,  6  id. 
209,  215. 

When  a  party  against  whom  the  declarations  are  offered  claims  as 
privy  by  representation  tlu-ough  the  person  making  them,  or  is  identi- 
fied in  interest  with  him,  the  declarations  are  clearly  admissible.     The 
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declarations  of  an  intestate,  or  of  a  testator,  touching  the  title  to  per- 
sonal property,  or  establishing  a  defense  to  a  claim  asserted  by  the 
executor  or  administrator,  or  a  demand  against  the  estate  he  repre- 
sents, are  constantly  received  upon  this  ground.  Brown  v.  MaUler,  12 
]Sr.  T.  118  ;  Smith  v.  Smith,  7  C.  &  P.  401 ;  Woodruff  v.  Cook,  25 
Barb.  505  ;  Von  Sachs  v.  Kreitz,  72  N.  Y.  548,  555. 

The  position  of  an  assignee  in  bankruptcy,  in  respect  to  the  estate  of 
the  bankrupt,  is  in  many  respects  analogous  to  that  of  executor  or 
administrator  in  respect  to  the  estate  of  the  decedent.  He  holds  the 
assigned  estate  in  trust  for  the  bankrupt  and  his  creditors.  He  is  not 
a  purchaser  for  value,  and  in  asserting  a  claim  held  by  the  bankrupt, 
he  stands  upon  his  right  and  title,  and  not  upon  any  new  and  inde- 
pendent right  or  equity.  This  relation  between  a  bankrupt  and  his 
assignee  creates  an  identity  of  interests  between  them  which  makes 
the  declarations  of  the  bankrupt,  made  before  bankruptcy,  admissible 
in  evidence  against  his  assignee,  to  establish  or  support  a  claim  against 
the  estate  of  the  bankrupt.    Yon  Sachs  v.  Kreitz,  72  N.  T.  548. 

The  declarations  or  admissions  which  may  have  been  made  by  the 
assignees  of  goods,  at  a  time  subsequent  to  the  making  of  the  assign- 
ment, and  after  they  have  parted  with  the  possession  of  the  assigned 
property,  are  not  competent  evidence  in  favor  of  parties,  who  are  sued 
by  the  assignees,  for  taking  and  selling  the  goods  under  and  by  virtue 
of  a  judgment  and  execution  against  the  assignees.  Peck  v.  Grouse, 
46  Barb.  151 ;  Burnham  v.  Brennam,,  74  N.  Y.  597. 

The  declarations  of  an  assignor,  who  has  made  an  assignment  for 
the  benefit  of  his  creditors,  are  not  admissible  for  the  purpose  of  im- 
peaching the  assignment  for  fraud,  nor,  to  furnish  evidence  of  his  own 
or  the  trustee's  fraudulent  intent  in  making  or  receiving  such  assign- 
ment, when  the  declarations  are  made  out  of  court  after  the  execution 
and  delivery  of  the  assignment,  and  the  entry  of  the  trustees  upon  the 
performance  of  the  trust  by  taking  possession  of  the  assigned  property, 
Cuyler  v.  McCartney,  40  JST.  Y.  221 ;  Weinrich  v.  Porter,  47  Mo.  293 ; 
Coyne  v.  Weaver,  84  N.  Y.  386 ;  Ogden  v.  Peters,  15  Barb.  560 ; 
Eanna  v.  Curtis,  1  Barb.  Ch.  263,  nor  when  previously  made, 
Jones  V.  Methodist  Church,  21  Barb.  161 ;  Cuyler  v.  McCartney,  33 
id.  165 ;  Booth  v.  Sweezey,  4  Seld.  276,  278 ;  Truax  v.  Slater,  86 
IS".  Y.  630,  provided  the  declarations  are  no  ^axt  oi  the  res  gestw.  lb. 
But  if  the  assignor  remains  continuously  in  possession  of  the  assigned 
property,  his  declarations  as  to  the  object  of  making  the  assignment 
while  so  in  possession,  are  receivable  in  evidence  as  against  the  assignor 
and  his  creditors  who  claim  under  the  assignment.     Adams  v.  Da/oid- 
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son,  ]  0  N.  T.  309.  See  BulUs  v.  Montgomery,  50  id.  352,  359 ; 
Cuyler  v.  McQartney,  40  id.  221,  235 ;  Coyne  v.  Werner,  84  id. 
386,  393.  While  the  assignor  continues  in  possession  of  the  assigned 
property,  his  acts  and  declarations  while  in  actual  possession  may  be 
given  in  evidence  as  part  of  the  res  gestae.  Newlin  v.  Lyon,  49  N.  T. 
661 ;  Magee  v.  Raignel,  64  Penn.  St.  110. 

But  declarations  as  to  the  ownership  of  a  note,  made  before  matu- 
rity, to  an  indorser  by  one  employed  to  sell  the  note,  are  not  admissible 
to  affect  the  title  of  the  purchaser  ;  Wilson  v.  Bo\oden,  113  Mass.  422 ; 
nor  are  they  admissible  to  affect  the  title  of  his  principal.  Pier  v. 
Duff,  63  Penn.  St.  59. 

The  intent  of  parties  to  a  sale  of  goods,  to  defraud  the  creditors  of 
the  vendor,  cannot  be  proved  by  the  declarations  of  the  vendor  made 
after  the  transaction.  Hutchins  v.  Castle,  48  Cal.  152 ;  Weinrich  v. 
Porter,  47  Mo.  293  ;  Miner  v.  Phillips,  42  111.  123  ;  Jones  v.  Morse, 
36  Oal.  205 ;  Sham  v.  Robertson,  12  Minn.  445.  The  declarations  of 
a  donor  made  subsequent  to  the  gift,  are  inadmissible  to  impeach  the 
title  of  the  donee.  Bunker  v.  Oreen,  48  111.  243 ;  Cornett  v  Fain, 
33  Ga.-219. 

A  plea  of  tender  is  an  unequivocal  admission  of  the  justice  of  the 
plaintiff's  claim  to  the  extent  of  the  sum  tendered.  Roosevelt  v.  N. 
Y.  (&  Harlem  R.  R.  C?(?.,  45  Barb.  554  ;  S.  C,  30  How.  226 ;  Wood- 
ward V.  Cutler,  33  Vt.  49. 

An  offer  made  by  a  party,  whether  verbal  or  in  writing,  and  expressly 
stated  to  be  made  without  prejudice,  to  pay  money  by  way  of  com- 
promise, and  with  a  view  to  buy  peace,  is  not  evidence  of  a  debt  or  of 
a  legal  liability,  by  way  of  admission.  Cory  v.  Bretton,  4  Oarr.  & 
Payne,  462 ;  Healy  v.  Thatcher,  8  id.  388.  So  where  what  is  said  is 
spoken  with  a  view  of  effecting  a  compromise  and  for  no  other  pur- 
pose, it  will  not  be  admisible  as  evidence,  though  there  is  no  express 
declaration  that  what  is  said  is  to  be  without  prejudice  ;  if  that  was  the 
intention  of  the  party,  it  is  sufficient.  Jardine  v.  Sheridan,  2  Car.  & 
Kir.  N.  P.  24.  The  ground  of  rejecting  such  evidence  is,  that  confiden- 
tial overtures  ought  to  be  protected ;  and  that  the  law  favors  settle- 
ments and  compromises  instead  of  litigation.  An  offer  of  compromise 
is  a  mere  proposition  to  give  or  accept  something  for  the  purpose  of  an 
amicable  adjustment  of  the  difficulties  in  question,  and  so  long  as  the 
offer  is  unaccepted,  it  is  but  a  mere  proposition,  and  the  law  excludes 
all  such  propositions  as  evidence.  Daniels  y.  Woonsockef,  11  11.1.4; 
Stro^ig  V.  Stewart,  9  Heisk.  (Tenn.)  137;  Barkery.  Bushnell,  75 
111.  220  ;  State  BankY.  Dutton,  11  Wis.  371 ;  Payne  v.  Forty-second 
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-Si!.,  etc.,  R.  R.  Co.,  8  J.  &  Sp.  8 ;  Owy  v.  Bates,  99  Mass.  263  ;  Pike 
V.  Boyle,  19  La.  Ann.  362. 

A  common  case  is  where  a  plaintiff  claims  a  certain  sum,  as,  for  in- 
stance, $100,  and  the  defendant  offers  to  pay  $25,  for  the  purpose  of 
settling  the  claim  ;  this  offer  neither  admits  nor  ascertains  the  debt, 
but  is  a  mere  proposition  to  give  a  certain  sum  to  be  rid  of  trouble  and 
expense  of  an  action,  and,  therefore,  the  offer  is  not  evidence.  See 
Reynolds  v.  Manning,  15  Md.  510. 

It  is  never  the  intention  of  the  law  to  shut  out  the  truth,  but  to  repel 
any  inference  which  may  arise  from  a  proposition  made,  not  with  a  de- 
sign to  admit  the  existence  of  a  fact,  but  merely  to  buy  one's  peace.  If 
an  admission,  however,  is  made  iecause  it  is  a  fact,  the  evidence  to 
prove  it  is  competent,  whatever  motive  may  have  prompted  to  the 
declaration. 

The  illustration  already  given  shows  this  sufficiently.  But  if  the 
party  admits  a  particular  item  in  an  account,  or  any  other  fact,. mean- 
ing to  make  the  admission  as  being  true,  this  is  good  evidence,  although 
the  object  of  the  conversationwas  to  compromise  an  existing  controversy. 
Hartford  Bridge  Co.  v.  Granger,  4  Conn.  142  ;  Marvin  v.  Richmond, 
3  Denio,  58 ;  Murray  v.  Coster,  4  Cow.  635,  opinion  ;  Waldridge  v. 
Kennison,  1  Esp.  N.  P.  143  ;  Turner  v.  Railton,  2  id.  474 ;  Doon  v. 
Ravey,  49  Yt.  293  ;  Plummer  v.  Caurrier,  52  IST.  H.  287 ;  Bartlett  v. 
Tarhox,  1  Abb.  App.  Dec.  120  ;  Eastman  v.  Amoskeag,  etc.,  Co.,  44 
N.  H.  143 ;  Perkins  v.  Concord  R.  R.,  44  id.  223. 

An  offer  to  compromise  on  conditions  is  no  admission.  Read  v. 
McLemore,  34  Miss.  110.  But  an  offer  to  pay  a  debt  in  goods  instead  of 
money  is  not  an  offer  to  compromise.     Ferry  v.  Taylor,  33  Md.  323. 

"Where  a  letter  has  been  written  "  without  prejudice,"  the  answer  to 
it,  though  not  guarded  in  the  same  manner,  will  not  be  admitted. 
Paddock  v.  Forrester,  3  Scott  N.  E.  734.  So  if  a  letter  is  written 
"  without  prejudice,"  no  part  of  it  can  be  given  in  evidence.  Healey  v. 
Thatcher,  8  Carr.  &  Payne,  388.  An  admission  must  be  voluntary  to 
be  admissible,  and  where  an  answer  was  given  by  a  person  as  a  witness 
under  an  order  or  decision  of  the  court  requiring  him  to  answer  a  ques- 
tion, although  objected  to  by  the  witness,  his  answer  so  given  was  held 
to  be  inadmissible  as  evidence  against  him  of  an  admission.  Regina 
V.  Garhett,  2  Car.  &  Kir.  N.P.  474. 

Admissions  are  sometimes  implied  from  the  assumed  language, 
character  or  conduct  of  a  party.  In  such  cases  the  existence  and  truth 
of  the  fact  to  be  proved  is  sometimes  assumed  in  the  expressions  which 
are  given  in  evidence.     The  expressions  in  such  cases  are  received  as 
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an  admission  of  the  fact,  though  they  were  used  for  some  other  purpose 
and  though  the  admission  is  only  implied ;  and,  as  an  admission,  they 
are  allowed  to  supersede  the  necessity  of  producing  more  explicit  evi- 
dence. An  agent  is  employed  to  sell  goods,  and  pays  over  the  proceeds 
to  his  employer,  and  a  demand  is  made  by  the  latter  for  the  money 
arising  upon  the  sale  of  certain  property,  a  declaration  by  the  agent,  in 
answer  to  such  demand,  that  he  had  paid  over  all  the  money,  is  an  im- 
plied admission  of  the  sale  and  dispenses  with  proof  of  that  fact. 

So,  when  a  demand  is  made  for  property,  if  there  is  a  refusal  which 
is  put  upon  a  specific  ground,  it  is  an  implied  admission  that  such 
ground  is  the  true  one.  TutUe  v.  Gladding,  2  E.  D.  Smith,  157  ; 
Winter  v.  Coit,  3  Seld.  288  ;  Livingston  v.  Stoessel,  3  Bosw.  19 ;  Dun- 
lap  V.  Hunting,  2  Denio,  643  ;  Weeks  v.  Ooode,  6  J.  Scott  (N.  S.),  367. 
And  such  admission  is  so  far  conclusive  that  the  party  must  maintain 
the  claim  then  made  or  fail  in  his  defense,  if  sued  for  the  refusal  to 
make  the  delivery  claimed.  lb.  The  entry  of  a  charge  to  a  particular 
person  in  a  book  of  account,  or  the  making  out  of  a  bill  of  parcels  in 
his  name  is  an  admission  that  they  were  furnished  on  his  credit.  Storr 
V.  Scott,  6  Carr.  &  Payne,  241.  See  Oowdin  v.  Gottget/reu,  55  N.  Y. 
650  ;  Andm^son  v.  Ilyman,  1  H.  Black.  120  ;  Watson  v.  Wharam,  2 
Term  E.  80  ;  Gonolly  v.  Kettlewell,  1  Gill  (Md.),  260.  The  fact  that  a 
certain  person  is  charged  on  the  plaintiff's  books  with  goods  is  not  con- 
clusive evidence  that  the  credit  was  given  to  him.  Swift  y.  Pierce, 
13  Allen,  136.  When  goods  are  sold  to  an  agent  the  legal  presump- 
tion is  that  the  credit  is  given  to  the  principal,  and  entries  on  the  books 
of  the  vendor  charging  the  goods  to  the  agent,  though  of  much  weight 
on  the  question,  are  not  conclusive  evidence  that  the  credit  was  given 
exclusively  to  him.  Meeker  v.  Claghorn,  44  N.  Y.  352 ;  Foster  v. 
Persoh,  68  id.  400. 

In  some  cases  it  is  allowable  to  give  evidence  by  written  or  verbal 
statements  made,  or  of  acts  done  by  others,  and  then  show  how  the 
party  who  heard  or  read  the  statements  or  saw  the  acts  done  was  af- 
fected by  them,  for  the  purpose  of  using  his  conduct,  expressions  or 
demeanor  as  evidence  against  him,  by  way  of  admission.  The  evidence 
in  such  cases  is  altogether  presumptive  in  its  quality  and  character. 

There  are  many  instances  in  which  it  is  a  person's  duty  to  speak  out 
upon  a  subject  if  he  desires  to  preserve  his  rights. 

If  a  person  offers  to  sell  the  personal  property  of  A.,  in  his  presence 
and  hearing,  the  latter  is  bound  to  disclose  his  ownership,  or  the  pur- 
chaser will  get  a  good  title.  So,  where  an  account  is  made  out  and 
presented  to  an  individual,  it  is  his  duty  to   dispute  or  deny  it,  if 
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false,  or  to  point  out  the  inaccuracies,  if  any  exist.  As  a  general  rule, 
where  an  account,  showing  a  balance,  is  duly  rendered,  the  person  to 
whom  it  is  rendered  is  bound,  within  a  reasonable  time,  to  examine  it, 
and  object,  if  he  disputes  its  accuracy.  An  omission  to  do  so  will  be 
an  implied  admission  of  its  correctness.  Lochwood  v.  Thome,  11  N. 
T.  170,  reversing  same  case  in  12  Barb.  487 ;  Beers  v.  Reynolds, 
id.  288  ;  S.  C,  11  IST.  Y.  97.  The  omission  to  object  does  not  render 
the  admission  conclusive  ;  it  merely  raises  a  presumption  that  it  is  cor- 
rect, which  may  be  rebutted  by  evidence  showing  circumstances 
that  tend  to  a  contrary  inference.  Lochwood  v.  Thoriie,  18  N.  Y.  285, 
reversing  same  case  in  24  Barb.  391.  And  see  Williams  v.  Glenny,  16 
K  Y.  389. 

Admissions  may  also  be  implied  from  the  acquiescence  of  the  party. 
But  acquiescence,  to  have  the  effect  of  an  admission,  must  exhibit  some 
act  of  the  mind,  and  amount  to  voluntary  demeanor  or  conduct  of  the 
party.  And  whether  it  is  acquiescence  in  the  conduct  or  in  the  lan- 
guage of  others,  it  must  plainly  appear  that  such  conduct  was  fully 
known,  or  the  language  fully  understood  by  the  party,  before  any  in- 
ference can  be  drawn  from  his  passiveness  or  silence.  The  circum- 
stances, too,  must  be  not  only  such  as  afforded  him  an  opportunity  to 
act  or  to  speak,  but  such  also  as  would  properly  and  naturally  call  for 
some  action  or  reply  from  men  similarly  situated.  A  party  is  not  to 
be  affected  by  statements  made  in  his  presence,  under  circumstances 
which  do  not  properly  allow  a  reply.  In  legal  investigations,  there  is 
a  regularity  of  proceeding  which  does  not  permit  a  party  to  interpose 
a  denial  how  and  when  he  pleases,  as  he  would  in  a  common  conversa- 
tion. And,  in  such  cases,  the  same  inferences  are  not  to  be  drawn  from 
his  silence  or  his  conduct,  as  would  otherwise  be  done.  Melen  v.  An- 
drews, 1  Mood.  &  Malk.  336 ;  Bex  v.  Appleby,  3  Stark.  33 ;  Brogles 
V.  State,  47  Ind.  251 ;  Wilkins  v.  Stidzer,  22  Cal.  231.  But,  if  the 
party  does  answer  or  make  a  reply,  that  may  be  given  in  evidence  as 
an  admission.  Jones  v.  Morrell,  1  Car.  &  Kir.  266.  So,  a  statement 
which  is  made  in  the  plaintiff's  hearing,  although  not  in  his  presence, 
is  admissible  in  evidence,  if  it  is  otherwise  receivable.  Weile  v.  Jahle, 

2  Car.  &  Kir.  709.  The  general  rule  that  a  declaration  is  good  only 
as  against  the  person  making  it  is  subject  to  various  limitations ;  and 
a  statement  made  by  a  person  in  the  presence  of  his  associates  and  ac- 
quiesced in  by  them,  is  admissible  against  them.  Lathrop  v.  Bramhall, 

3  Hun,  394. 

If  a  party,  to  whom  a  note  bearing  his  name  is  shov^Ti  with  a  request 
to  pay  it,  is  silent,  his  silence  is  competent  evidence  that  his  signature 
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is  genuine,  or  if  not  genuine,  of  his  assent  to  be  bound  by  it.  Oorser 
V.  Paul,  41  N.  H.  24.  A  refusal  to  pay  a  bill  because  another  person 
should  pay  part  is  admissible  as  an  admission  of  the  authority  of  the 
agent  who  accepted  it.     May  v.  Hewitt,  33  Ala.  161. 

A  distinction  is  made  between  declarations  made  by  a  party  .and 
those  made  by  a  stranger.  An  omission  to  reply  to  the  latter  is  laot  an 
implied  admission  of  the  truth  of  the  statement,  since  the  refusal  to 
reply  may  be  on  account  of  the  impertinence  of  the  person  who  made  it, 
and  who  is  rebuked  by  silence.  Child  r.  Grace,  2  Carr.  &  Payne,  193. 
If  a  reply  is  made,  that  may  be  given  in  evidence.  lb. 

There  may  also  be  special  circumstances  calling  for  silence  on  the 
part  of  the  person  to  whom  the  conversation  is  addressed  which  will  pre- 
vent such  silence  from  being  construed  as  admissions  of  the  truth  of 
statements  made  by  the  stranger.     Slattery  v.  People,  76  111.  217. 

A  statement  made  in  the  presence  of  a  party  to  the  action  becomes 
evidence,  as  showing  that  the  party,  on  hearing  such  a  statement,  did 
not  deny  its  truth.  Such  statements  are  received  in  evidence,  not  as 
evidence  in  themselves,  but  to  understand  what  reply  the  party  to  be 
affected  by  the  statement  shall  have  made  to  it.  If  he  is  silent  when 
he  ought  to  have  denied,  the  presumption  of  acquiescence  arises.  Gib- 
n&y  V.  Ma/rchay,  34  K  Y.  301,  305. 

But  such  an  acquiescence  is  worth  very  little,  indeed,  where  the  party 
hearing  it  has  no  means  of  personally  knowing  the  truth  or  falsehood 
of  the  statement.     Hayslep  v.  Gymer,  1  Ad.  &  El.  162, 165. 

The  declarations  of  a  party  are  not  evidence  in  his  own  favor  ;  State 
V.  Tatro,  50  Yt.  483 ;  Baird  v.  Fletcher,  id.  603 ;  Finch  v.  Phil- 
Ivps,  41  Wis.  387 ;  unless  the  adverse  party,  by  giving  in  evidence  a 
part  of  his  statements,  or  facts  raising  some  presumption  from  his  ap- 
parent silence,  has  made  the  declarations  admissible  as  a  part  of  the 
conversation,  or  as  a  reply  to'  the  circumstances  out  of  which  such 
presumption  arises.     Crosbie  v.  Leary,  6  Bosw.  313  . 

A  defendant  who  puts  in  evidence  a  correspondence,  consisting  of 
several  letters  between  himself  and  the  plaintiff,  has  a  right  to  give 
in  evidence  a  letter  written  by  him  to  the  plaintiff,  in  reply  to  the 
plaintiff's  last  letter,  which  bore  date  on  the  day  before  the  defendant's 
letter.  Roe  v.  Day,  7  Carr.  &  Payne,  705.  The  rule  that  a  person  is 
presumed  to  admit  facts  stated  in  a  conversation  with  him,  and  not 
denied,  does  not  extend  to  facts  stated  by  letter.  The  fact  that  a  per- 
son receives  a  letter,  and  does  not,  in  replying,  deny  an  allegation  made 
therein,  is  not  an  admission  by  him  of  such  fact.  Waring  v.  United 
States  Telegraph  Co,  4  Daly,  233  ;  S.  C,  44  How.  69. 


414  EYIDENOE. 


Admissions. 


Said  Lord  Tbnteeden,  "  what  is  said  to  a  man  to  his  face  he  is  in  some 
degree  called  upon  to  contradict,  if  he  does  not  acquiesce  in  it ;  but  the 
answering  of  a  letter  is  quite  different,  and  it  is  too  much  to  say  that 
a  man,  by  not  answering  a  letter,  at  all  events  admits  the  truth  of  the 
statements  that  letter  contains."  Fairlie  v.  Denton,  3  Carr.  &  Payne, 
103 ;  Doe  v.  FranUs,  11  Ad.  &  EI.  795.  But  see  Fenn  v.  Weston,  31 
Yt.  345. 

Great  care  should  be  exercised  in  receiving  and  acting  upon  admis- 
sions which  are  implied  from  a  supposed  acquiescence  in  the  statements 
of  other  persons ;  and  they  ought  never  to  be  received  at  all,  unless  the 
evidence  is  of  direct  declarations  of  that  kind  which  naturally  call  for 
contradiction ;  some  assertion  made  to  the  party  with  respect  to  his 
right,  which,  by  his  silence,  he  acquiesces  in.  See  Wa/ri/ng  v.  United 
States  Telegraph   Co.,  4  Daly,  233 ;  State  v.  Hamiilton,  55  Mo.  620. 

Evidence  that  a  person  for  whom  work  is  being  done  by  contract  did 
not  dissent  to  certain  deviations  from  the  contract  when  his  attention 
was  called  thereto  is  competent  as  tending  to  show  assent.  Barley  v. 
Woods,  17  JSr.  H.  365. 

With  respect  to  verbal  admissions,  it  may  be  observed  that  they 
ought  to  be  received  and  acted  upon  as  evidence  with  great  caution. 
It  may  be  a  correct  principle,  that  the  statement  of  a  person  to  the 
prejudice  of  his  own  interest  is  so  far  entitled  to  consideration  as  to 
be  admissible  in  evidence  against  him.  Still,  the  repetition  of  oral 
statements  is  always  subject  to  great  imperfections.  The  party  from 
whom  they  proceed  may  have  been  misinformed,  or  may  not  have 
correctly  expressed  his  meaning,  or  he  may  have  spoken  lightly  and 
without  consideration  ;  even  his  meaning,  if  correctly  expressed,  may 
have  been  misunderstood,  or  a  slight  alteration  of  the  words,  without 
any  design  of  intentional  misrepresentation,may  entirely  vary  the  effect 
of  his  statement ;  and,  where  a  witness'  is  corrupt,  a  slight  change  in 
the  language  may  make  a  material  difference  between  the  admission 
really  made,  and  that  stated  by  the  witness.  Law  v.  Merrills,  6  Wend. 
277 ;  1  PhU.  Ev.  479,  4th  Am.  ed. ;  Garrison  v.  Akin,  2  Barb.  25,  27  ; 
Chicago,  etc.,  R.  E.  Co.  v.  Bfitton,  68  111.  409. 

Drunkenness  of  a  person  at  the  time  he  made  the  declarations  offered 
in  evidence  as  admissions  may  be  taken  into  account,  according  to 
its  degree.  State  v.  Bryan,  74  N.  0.  351.  But  there  is  no  rule  that 
admissions  by  a  party  are  weak  evidence,  and  it  is  error  to  so  instruct 
a  jury.  It  is  for  the  jury  to  weigh  this  kind  of  evidence,  and  to  give 
to  it  such  consideration  as  it  demands.  Manro  v.  Piatt,  62  111.  450. 
If  the  testimony  as  to  the  admissions  of  the  parties  is  conflicting,  the 
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acts  of  the  parties,  if  clearly  shown,  should  have  controlling  weight. 
Bussell  V.  Miller,  26  Mich.  1. 

It  is  an  elementary  principle  that  the  admissions  and  confessions  of 
parties  are  admissible  in  evidence  when  pertinent  to  the  issue  to  be 
tried.  They  are  not  by  any  means  conclusive,  and  not  necessarily  even 
frimafaoie  evidence  of  the  facts  to  which  they  relate.  They  may  be 
controlled  and  overborne  by  evidence  of  a  higher  character  and  more 
commanding  weight ;  but  when  they  relate  to  a  matter  material  to  the 
issue,  they  should  be  received,  and  the  effect  to  be  given  to  them  is 
wholly  with  the  jury.  If  it  appears  from  the  declarations  themselves, 
or  from  evidence  aliunde,  that  the  party  had  no  personal  knowledge  of 
the  facts  as  to  which  the  admission  is  made,  then  but  little  imporatnce 
is  to  be  attached  to  them.     Stephens  v.  Yroman,  18  Barb.  250,  257. 

An  admission  made  by  a  party  upon  the  assumption  or  hypothesis 
that  certain  information  given  him  is  true  will  be  admissible  against 
him  in  connection  with  proof  of  the  truth  of  his  information.  Ghap- 
man  v.  Chicago,  etc.,  R.  R.  Co.,  26  Wis.  295.  But  in  every  case  to 
render  a  confession  of  an  adverse  party  admissible  as  evidence,  it  must 
be  of  some  fact  material  to  the  issue ;  for  if  the  circumstance  admitted 
be  of  such  a  character  that  it  would  have  no  just  bearing  on  the  case,  if 
Otherwise  proved,  it  must  not  be  received  because  its  existence  is  es- 
tablished out  of  the  mouth  of  the  party  against  whom  it  is  offered, 
Stephens  v.  Vroman,  16  N.  T.  381. 

There  is  no  limitation  upon  the  right  of  a  party  to  introduce  evi- 
dence to  contradict  the  truth  of  his  own  admissions,  where  such  admis- 
sions were  retrospective,  and  not  operating  by  way  of  an  estoppel. 
Garland  v.  Day,  4  E  D.  Smith,  251  ;  Mlis  v.  Willard,  9  IST.  Y.  529  ; 
Young  V.  Bushnell,  8  Bosw.  1 ;   Young  v.  Foote,  43  111.  33. 

Where  an  admission  is  voluntarily  and  deliberately  made,  and  it  is 
satisfactorily  proved,  it  may  be  strong  evidence  against  the  carty  mak- 
ing it.     Savelwnd  v.  Oreen,  40  Wis.  451. 

On  the  subject  of  admissions,  it  may  be  laid  down  as  a  first  principle, 
that  the  whole  of  the  statement  containing  the  admission  is  to  be  re- 
ceived together.  This  is  necessary,  in  order  to  enable  the  court  and 
jury  to  judge  of  the  true  extent  of  the  admission,  which,  when  taken 
entire,  will  often  have  a  different  import  from  that  which  a  partial  ac- 
count might  convey.  Thompson  v.  Austen,  2  Dowl.  &  Ryl.  358  ;  Kam- 
mell  V.  Basseit,  24  Ark.  499  ;  Barnes  v.  Allen,  1  Abb.  App.  Dec.  Ill ; 
Searles  v.  Thompson,  18  Minn.  316 ;  People  v.  Murphy,  39  Cal.  52  ; 
Barry  v.  Dams,  33  Mich.  515. 

Where,  taking  the  admission  together,  the  branch  making  against 
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the  party  is  completely  avoided,  qualified  or  explained  away  by  an- 
other branch,  and  there  is  nothing  beside,  either  intrinsic  or  extrinsic, 
in  the  latter  branch  to  render  it  questionable,  the  first  is  neutralized ; 
and  the  whole  admission  is  considered  as  not  weighing  any  thing 
against  the  party.  In  such  cases,  if  there  is  no  other  evidence  in  the 
case,  the  plaintiff  is  not  entitled  to  recover,  and  if  he  does,  the  jxidg- 
ment  will  be  reversed,  as  in  a  case  in  which  the  plaintiff  said  :  "  I 
have  bought  the  goods,  but  I  have  paid  for  them."  Smith  v.  Jones, 
15  Johns.  229.  So  where  the  defendant  said:  "I  have  received  a 
dollar  from  the  plaintiff,  but  it  was  my  due."  Carver  v.  Traay,  3 
Johns.  427.  So  where  the  defendant  admitted  that  the  plaintiff  had 
attended  her  as  a  physician,  but  she  also  alleged  that  she  had  not  em- 
ployed him,  and  that  she  was  under  the  age  of  twenty-one  years. 
Wailing  v.  Toll,  9  Johns.  141.  And  so  of  a  case  in  which  the  defend- 
ant admitted  that  he  shot  the  plaintiff's  dog,  but  alleged  that  it  was 
done  because  he  attacked  him  in  the  highway  in  the  night-time." 
Credit  v.  Brown,  10  Johns.  265.  So  of  an  admission  that  goods  were 
purchased,  but  alleging  that  they  were  purchased  on  time  which  had 
not  expired  at  the  time  of  bringing  the  action.  Perego  v.  Purdy,  1 
Hilt.  269.  So  where  a  party  admitted  that  he  had  given  a  note  for  a 
stove,  but  he  alleged  that  the  stove  was  warranted,  and  that  the  war- 
ranty was  broken  because  the  stove  was  not  good,  but  had  broken. 
Kelsey  v.  Bush,  2  Hill,  440. 

In  the  cases  just  cited,  the  plaintiffs  relied  on  the  admissions  of  the 
defendant  to  make  a  case ;  but  the  entire  admission  was  held  insufficient 
to  authorize  a  recovery,  and  the  judgments  were  all  reversed.  If, 
however,  there  are  any  other  facts  in  the  case  which  destroy  the  effect 
of  that  part  of  the  admission  which  discharges  the  party,  there  may  be 
a  recovery. 

If  that  part  of  the  admission  discharging  the  party  is  improbable,  or 
it  is  discredited  by  the  other  evidence  in  the  case  the  jury  may  disre- 
gard the  excuse,  and  the  plaintiff  may  recover.  Barnes  v.  Allen,  30 
Barb.  663 ;  Bearss  v.  Copley,  10  N.  Y.  93.  And  see  Nesbit  v.  Stringer, 
2  Duer,  26;  Dorlon'y.  Douglass,  6  Barb.  451. 

When  one  party  to  an  action  calls  the  opposite  party  as  a  witness, 
and  proves  facts  by  him  which  favor  the  party  calling  him,  the  wit- 
ness may  also  give  evidence  which  goes  to  discharge  the  liability  so 
created ;  but  the  jury  are  at  liberty  to  judge  of  the  value  which  is  to 
be  placed  upon  the  matter  in  excuse.  Roberts  v.  Qee,  15  Barb.  449  ; 
Brown  v.  State,  2  Texas  App.  139. 

The  rule  which  requires  that  the  whole  of  an  admission  may  be  given 
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in  evidence  is  not  an  unlimited  one,  as  to  the  facts  which  maj'  then  be 
called  for.  If  an  admission  is  called  for  and  proved  against  a  party,  he 
is  entitled  to  ask  for  all  that  was  said  at  the  same  time,  or  on  the  same 
occasion  in  relation  to  the  admission  called  for,  or  the  same 
subject  of  inquiry.  But  the  rule  is  not  extended  so  far  as  to  permit  a 
party  to  call  for  all  that  was  said  in  the  same  conversation,  if  a  part  of 
it  related  to  another  and  a  distinct  matter  from  that  inquired  about  by 
the  party  calling  for  such  admission.  Qarey  v.  Nicholson,  2i:  "Wend. 
350  ;  Dorlon  v.  Douglass,  6  Barb.  451 ;  House  v.  WMted,  25  id.  279  ; 
27  N.  T.  170;  Prince  v.  Samo,  7  Ad.  &  Ell.  627  ;  Oreaton  v.  Smith, 
1  Daly,  380 ;  Downs  v.  New  York  Central  E.  B.  Co.,  47  JST.  T.  83 ; 
Miller  v.  Wildcat,  etc.,  Co.,  52  Ind.  51. 

The  object  of  permitting  the  entire  admission  to  be  given  is  to  enable 
the  party  against  whom  a  part  of  it  is  given  to  have  the  whole  of  it 
shown  so  as  to  explain,  qualify  or  discharge  any  liability  which  would 
appear  to  exist  from  a  partial  statement  of  the  matter.  If  the  other 
parts  of  the  conversation  relate  to  a  different  and  distinct  subject- 
matter,  it  would  not  serve  the  purpose  of  an  explanation,  qualification 
or  discharge,  and  the  reason  of  the  rule  which  allows  the  whole  admis- 
sion ceases,  so  far  as  it  relates  to  the  matter  foreign  to  the  admission 
called  for. 

"Where  the  Habihty  of  a  defendant  is  sought  to  be  proved  by  his  ver- 
bal declarations  or  admissions  to  a  witness,  in  several  different  inter- 
views, all  the  conversations  between  him  and  the  witness,  bearing  upon 
the  subject  of  inquiry,  must  be  submitted  to  the  consideration  of  the 
jury.  Nesbit  v.  Stringer,  2  Duer,  26.  So,  in  an  action  against  the 
defendant  for  the  recovery  of  the  rent  of  premises  occupied  by  a  third 
person,  where  evidence  has  been  given  of  a  conversation,  on  a  specified 
day,  between  the  landlord  and  the  defendant ,  tending  to  establish  a  hir- 
ing of  the  premises  by  the  defendant,  and  an  agreement  that  such  third 
person  might  occupy  them,  and  that  the  defendant  would  pay  the  rent, 
it  will  be  error  to  exclude  evidence  of  other  cotemporaneous  conversa- 
tions between  the  landlord  and  the  defendant,  upon  the  same  subject. 
Halsey  v.  Jarvis,  7  Bosw.  461.  Such  evidence  cannot  properly  be 
excluded  merely  because  the  conversations  and  verbal  agreement  offered 
to  be  proved  were  not  had  and  made  on  the  precise  day  on  which  it  is 
stated  that  the  conversation  already  stated  was  had.  lb.  So,  if  part 
of  a  pleading  is  read  as  an  admission,  the  whole  pleading  must  be  taken 
together,  the  same  as  any  other  admission.  Oildersleeve  v.  Mahony, 
6  Duer,  383;  Oildersle&ue  v.  Landon,  73  IST.  T.  609.  "Where  the 
53 
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plaintiff  proves  a  demand  of  the  defendant  and  his  refusal  to  pay  over 
money  in  his  hands,  the  defendant  has  a  right  to  show  by  the  same  wit- 
ness what  reasons  were  assigned  for  the  refusal.  Bennett  v.  Buroh,  1 
Denio,  141.  In  such  a  case  the  reasons  for  the  refusal  are  an  essential 
part  of  the  admission.  But  the  rule  is  otherwise  when  a  long  series  of 
facts  is  sought  to  be  made  evidence  in  this  manner,  on  the  ground  that 
they  are  an  answer  to  the  demand.  Walrod  v.  Ball,  9  Barb.  271.  If 
any  part  of  the  reasons  are  admissible,  the  offer  to  prove  them  should 
be  limited  to   such  of  them  as  are  admissible.  lb. 

A  party  cannot  give  his  own  declarations  in  evidence,  in  his  own 
favor,  by  calling  for  the  entire  conversation  which  occurred  at  a  given 
time,  merely  because  the  other  side  has  inquired  as  to  a  part  of  the 
conversation ;  the  examination  must  be  confined  to  the  matters  in- 
quired about  by  the  other  side,  and  not  extended  to  different  state- 
ments, though  made  at  the  same  time,  and  in  the  same  conversation. 
Lynch  V.  McBeth,  7  How.  113  ;  Downs  v.  New  York  Central  H.  H. 
<7o.,  47N.  Y.  831.- 

An  admission  must  be  so  specific  and  clear  as  to  leave  no  room  for 
doubt  as  to  the  identity  of  the  matter  referred  to.  And  where  the 
evidence  to  prove  the  making  of  a  promissory  note,  purporting  to  be 
signed  by  the  defendant,  and  payable  to  the  bearer,  was  that  the  plaint- 
iff's agent  called  on  the  defendant  with  the  alleged  note  in  his  pocket, 
but  which  he  did  not  exhibit,  and  told  him  he  had  a  note  for  that  amount 
against  him,  of  which  he  wanted  the  payment  for  the  plaintiff ;  and 
the  defendant  said  he  had  given  such  a  note,  and  would  pay  it  if  the 
plaintiff  would  make  a  small  deduction,  and  indulge  him  as  to  time,  it 
was  held  that  the  note  produced  on  the  trial  was  not  identified  with 
that  to  which  the  admission  referred,  and  that  the  proof  was  insufl&cient. 
Palmer  v.  Manning,  4  Denio,  131 ;  Shaver  v.  JSMe,  16  Johns.  201. 
In  another  case  of  an  action  by  the  indorsee  against  the  maker  of  a 
-  promissory  note,  the  plaintiff  proved  that  the  indorsement  of  the  payee 
was  genuine,  and  that  a  copy  of  the  note  had  been  shown  to  the  de- 
fendant, who  admitted  that  he  had  signed  such  a  note,  and  this  was 
held  sufficient  proof  of  the  identity  of  the  note  and  of  the  maker's 
signature.  Pentz  v.  Winteriottom,  5  Denio,  51. 

A  party  to  a  cause,  who  is  proved  to  have  made  admissions,  may  de- 
feat their  effect,  by  showing  that  they  were  made  under  a  mistake  of 
law,  provided  the  other  party  has  not  been  induced  to  change  his  con- 
dition in  consequence.  Wewton  v.  Liddia/rd,  12  Ad.  &.  Ell.  (IST.  S.)  925  ; 
Newton  v.  Belcher,  id.  921 ;  Means  v.  Rogers,  9  Barn.  &  Ores.  377. 

The  subject  of  admissions  at  the  trial  has  been  already  noticed.  Ante 
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396.  There  is  another  class  of  judicial  admissions  which  arise  from  the 
acts  of  the  party.  Payment  of  money  into  court  by  the  defendant 
operates  as  an  admission  for  several  purposes.  It  admits  that  the  amount 
paid  into  court  is  due  to  the  plaintiff ;  Logue  v.  Oilliolc,  1  E.  D.  Smith, 
398  ;  Seaton  v.  Benedict,  5  Bing.  28  ;  that  it  is  for  the  cause  of  action 
stated  in  the  complaint ;  Bennett  v.  Francis,  2  Bos.  &  Pul.  550  ;  that 
the  plaintiff  is  entitled  to  claim  it  in  the  character  in  which  he  sues  ; 
Lipscomhe  v.  Holmes,  2  Camp.  441 ;  that  the  contract  set  forth  is  cor- 
rectly described,  and  was  duly  executed ;  Gutteridge  v.  Smith,  2  H. 
Bla.  3T-i  ;  Randall  v.  Lynch,  2  Camp.  352,  357  ;  that  the  instrument 
sued  on  was  properly  stamped  ;  Israel  v.  Benjam,in,  3  Camp.  40  ;  that 
the  contract  has  been  broken  in  the  manner  and  to  the  extent  alleged 
in  the  complaint ;  Dyer  v.  Ashton,  1  Barn.  &  Cres.  3  ;  and  where 
goods  are  sold  by  sample,  it  admits  that  the  goods  delivered  agreed  with 
the  sample.     Leggett  v.  Cooper,  2  Stark.  l03. 

The  general  rule  is,  that  the  payment  of  money  into  court  admits 
every  fact  which  it  would  be  necessary  for  the  plaintiff  to  prove,  to  en- 
title him  to  recover  the  amount  so  paid  in.  Dyer  v.  Ashton,  1  Barn.  & 
Cress.  3.     But  it  does  not  admit  any  thing  beyond  that. 

In  all  actions  for  a  tort,  whether  in  trespass,  trover,  replevin,  or  in 
other  actions,  it  is  a  general  rule  that  the  admissions  of  one  defendant 
are  not  admissible  against  his  co-defendant,  even  when  the  wrongful 
act  was  committed  by  them  jointly.  De  JBenedetti  v.  Mauchin,  1  Hilt. 
213 ;  Daniels  v.  Potter,  4  Carr.  &  Payne,  262 ;  S.  C,  1  Mood.  &  Malk. 
502.  The  only  exception  to  the  rule  is,  where  it  is  shown  that  there 
was  a  conspiracy  or  a  concerted  plan  to  commit  the  wi'ongful  act ;  and 
where  that  is  shown  by  evidence  independent  of  the  admissions  of  one 
defendant  against  his  co-defendant,  the  declarations  of  either  defendant, 
which  are  made  with  reference  to  the  common  plan,  and  in  pursuance 
of  it,  are  admissible  as  evidence  against  all.  lb. ;  People  v.  Pa/ris,  4 
Denio,  153 ;  Lee  v.  Bennett,  How.  App.  Cases,  187 ;  Newlin  v.  Lyon, 
49  N.  T.  661 ;  Dewey  v.  Moyer,  72  id.  70  ;  Ouyler  v.  McCartney.  40 
id.  221 ;  Taylor  v.  State,  3  Texas  App.  169 ;  Smith  v.  State,  52  Ala. 
407 ;  Philpot  v.  Taylor,  75  111.  309  ;  Eelley  v.  People,  55  N.  T.  565; 
Jacobs  V.  Shorey,  48  N".  H.  100.  But  such  admissions  are  evidence 
against  the  pai-ty  making  them,  and  may  be  admitted  in  evidence 
against  him,  although  he  may  be  sued  jointly  with  other  defendants. 
De  Benedetti  v.  Mauchim,,  1  Hilt.  213.  But  even  when  a  common 
plan  or  a  conspiracy  is  shown  to  have  been  made  by  several  defendants, 
the  admissions  of  one  defendant  will  not  be  evidence  against  the  others, 
if  made  after  the  completion  of  the  act,  or  in  reference  to  a  matter 
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which  is  not  a  part  of  the  common  plan.  Lynes  v.  State,  36  Miss. 
617 ;  State  v.  Jioss,  29  Mo.  32 ;  Clinton  v.  £stes,  20  Ark.  216  ;  State 
V.  Thibeau,  30  Vt.  100 ;  State  v.  Jackon,  29  La.  Ann.  354 ;  Jieid  v. 
Louisiana  State  Lottery  Co.,  29  id.  388;  United  States  y.  McKee, 
3  Dill.  546;  Foster  v.  Thrasher,  45  Ga.  517;  State  v.  Pike,  51  JST. 
H.  105 ;  State  v.  La/rhin,  49  id.  39.  They  must  be  part  of  the  res 
gestm,  to  render  them  admissible  against  all  of  the  defendants.  lb. ; 
Patton  V.  Ohio,  6  Ohio  QS.  S.),  467;  State  v.  Duncan,  64  Mo. 
262 ;  Part  v.  Walker,  3  Daly,  138.  A  conspiracy  cannot  be  proved 
against  three  by  evidence  that  one  admitted  it.  Cuyler  v.  McCart- 
ney^ 40  N.  Y.  221.  The  conspiracy  must  be  shown  by  them  by 
evidence  other  than  the  declarations  sought  to  be  used  as  evidence, 
before  the  declarations  of  one  conspirator  can  be  used  to  affect  another. 
Carshadan  v.  Williams,  7  W.  Va.  1 ;  Oarrard  v.  State,  50  Miss.  147. 

In  case  of  conspiracy,  where  the  combination  is  proved,  the  acts  and 
declarations  of  the  conspirators  are  not  received  as  evidence  of  the 
conspiracy  but  to  show  what  was  done,  the  means  employed,  the  par- 
ticular design  in  respect  to  the  parties  to  be  affected  or  wronged,  and 
generally,  those  details,  which,  assuming  the  combination  and  the  illegal 
purpose,  unfold  its  extent,  scope  and  influence  either  upon  the  public 
or  the  individual  who  suffers  from  the  wrong,  or  to  show  the  execution 
of  the  illegal  design.  Cxuyler  v.  McCartney,  40  N.  Y.  221.  Thus,  after 
it  is  shown  to  the  satisfaction  of  the  court  that  an  assignment  was  en- 
tered into  by  the  assignor  and  assignee  with  the  common  purpose  of 
defrauding  the  creditors  of  the  assignor,  his  acts  and  declarations  after 
the  assignment  are  comptetent  evidence  against  the  parties  thereto,  not 
to  show  the  formation  of  the  common  purpose,  but  to  prove  its  execu- 
tion, extent  and  effect.  Newlin  v.  Lyon,  49  JST.  Y.  661. 

There  are  many  cases  in  which  declarations,  when  standing  alone,  are 
inadmissible  as  evidence,  though  they  become  admissible  because  they 
accompany  some  act,  or  are  a  part  of  some  transaction,  and  are,  there- 
fore, admissible  in  explanation  of  it.  The  general  rule  is,  that  declara- 
tions, to  become  a  part  of  the. res  gestae,  mast  accompany  the  act  which 
they  are  supposed  to  characterize,  and  must  so  harmonize  as  to  be  ob- 
viously one  transaction.  Moore  v.  Meacham,  10  N.  Y.  207,  210. 
Declarations,  made  right  at  the  conclusion  of  a  transaction,  but  not 
afterward,  are  admissible  as  a  part  of  the  res  gestm,  as  much  so  as 
though  made  during  the  progress  of  it.  Kimball  v.  Huntington,  10 
"Wend.  677.  "When  it  is  material  to  show  for  what  purpose  a  note  was 
sent  to  a  bank,  a  letter,  accompanying  the  note,  explaining  that  object, 
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is  admissible,  as  a  part  of  the  res  gestae.  Bank  of  Monroe  v.  Culver, 
2  Hill,  531. 

The  declarations  of  an  agent,  while  acting  within  the  scope  of  his 
authority,  and  in  the  discharge  of  his  duty,  in  making  a  contract  or 
doing  some  other  act,  are  evidence  against  his  principal,  because  part  of 
the  res  gestce.  Budlong  v.  Van  Nostrand,  2i  Barb.  25  ;  Thallheimer 
T.  Brinckerhoff,  6  Cow.  90 ;  4  Wend.  394 ;  ante,  400.  If  made  after 
that  time,  they  are  not  competent  evidence.  lb. 

In  an  action  for  a  breach  of  promise  of  marriage,  evidence  of  the 
plaintiflPs  declarations,  accompanying  her  preparations  for  the  wedding, 
are  admissible  for  the  purpose  of  showing  her  assent,  after  the  promise 
of  the  defendant  is  shown  by  other  evidence.  Wilcox  v.  Green^  23 
Barb.  639 ;    Werely  v.  Persons,  28  N.  Y.  344. 

On  a  question  *of  fraud,  in  relation  to  the  sale  of  personal  property, 
when  the  acts  of  the  parties  may  be  shown,  the  declarations  which  ac- 
company those  acts  are  equally  admissible.  Grary  v.  Sprague,  12  Wend. 
41,  44. 


When  declarations  are  admissible  as  a  part  of  ,the  res  gestw,  they  are 
admissible  in  favor  of  the  party  making  them,  as  much  as  in  favor  of 
the  opposite  party..  The  books  contain  a  great  number  of  cases  illus- 
trative of  this  rule,  but  the  principle  is  one  which  is  easy  of  application 
if  it  is  carefully  kept  in  mind ;  and  the  cases  already  cited  are  sufficient 
to  show  the  extent  and  application  of  it. 

§  5.  Estoppel.  An  estoppel  is  an  impediment  or  bar,  by  which  a 
man  is  precluded  in  law  from  alleging  or  denying  a  fact,  in  conse- 
quence of  his  own  previous  act,  allegation  or  denial  to  the  contrary. 
Estoppels  may  be  created  by  record,  by  deed,  or  by  matter  in  pais. 
This  subject  is  fully  discussed  elsewhere.  See  "  Estoppel,"  vol.  2, 
p.  934. 

§  6.  Presumptions.  The  term  "  presumption  "  has  been  variously 
defined  by  legal  writers.  It  is  said  to  be  "The  result  of  a  process -of 
reasoning  from  one  fact  to  another,  or  from  one  or  more  facts  to 
others;  an  inference.  A  conclusion,  judgment  or  belief,  as  to  the 
truth  of  some  proposed  matter  of  fact  arrived  at  and  found  by 
a  process  of  inference  from  other  facts."  Burr.  Circ.  Evid. 
910.  An  inference  as  to  the  existence  of  a  fact  not  actually  known, 
arising  from  its  necessary  or  usual  connection  with  others  which  are 
known.  Stark.  Evid.  742.  A  probable  inference  which  our  common 
sense  draws  from  circumstances  usually  occurring  in  such  cases.  1 
Phil.  Evid.  599,  4th  Am.  ed.  A  probable  consequence  drawn  from 
facts,  as  to  the  truth  of  a  fact  alleged,  but  of  which  there  is  no  direct 
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proof.  Wills'  Circ.  Evid.  17.  An  inference,  affirmative  or  disaffirm- 
ative,  of  the  existence  of  a  disputed  fact,  drawn  by  a  judicial  tribunal, 
by  a  process  of  probable  reasoning  from  some  one  or  more  matters  of 
fact  either  admitted  in  the  cause  or  otherwise  satisfactorily  established. 
Best  on  Presump.  12.  It  is  a  conclusion  in  favor  of  the  existence  of 
one  fact  from  others  in  proof.  Tanner  v.  Hughes,  53  Penn.  St.  289. 
In  the  course  of  legal  investigations  there  are  two  kinds  of  pre- 
sumption which  require  attention  ;  one  is  a  presumption  of  fact,  the 
other  a  presumption  of  law. 

Presumptions  of  fact  are  questions  for  a  jury,  or  the  justice  in  their 
place,  for  determining  the  existence  of  certain  disputed  facts,  upon  the 
evidence  introduced  in  the  case.  Presumptions  of  law  are  merely  the 
application  of  legal  rules  to  ascertained  facts. 

To  determine  whether  a  presumption  is  one  of  law,  t)r  one  of  fact, 
it  is  merely  necessary  to  ascertain  what  kind  of  inference  is  to  be 
drawn,  whether  it  is  one  of  fact  or  one  of  law.  If  upon  certain  evi- 
dence given  it  is  important  to  ascertain  the  existence  of  some  other 
fact,  or  the  truth  or  falsity  of  some  allegation  of  fact,  the  presumption 
is  one  of  fact.  If,  on  the  contrary,  no  inference  of  additional  facts  is 
necessary  in  order  to  make  a  decision,  then  the  presumption  is  one  of 
law.     See  Justice  v.  Lam,g,  52  IST.  Y.  323,  327. 

A  few  illustrations  are  all  that  will  be  given  of  the  numerous  cases 
upon  the  subject.     And  first  as  to  presumption  of  law. 

General  sanity  is  presumed,  because  that  is  ordinarily  the  condition 
of  the  mind.  Gardner  v.  Gardner,  22  "Wend.  526 ;  Brown  v.  Torrey, 
24  Barb.  583 ;  WalUr  v.  People,  32  N.  T.  147 ;  Weed  v.  Mutual  Benefit 
Life  Ins.  Co.,  70  id.  566;  Anderson  v.  Cranmer,  11  W.  Ya.  562; 
State  V.  Smith,  53  Mo.  267.  After  inquest  found  the  presumption  is 
changed.  Lilly  v.  Waggoner,  27  111.  395.  And  see  State  v.  WHmer, 
40  Wis.  304. 

A  person's  motives  are  presumed  to  be  good,  and  that  he  is  honest 
in  his  transactions,  in  the  absence  of  evidence  showing  fraud  or  im- 
proper motives.  Fleming  v.  Slocum,  18  Johns.  403 ;  Lewis  v.  Palmer, 
Hill  &  Denio,  68 ;  Banh  of  Silver  Greek  v.  Taloott,  22  Barb.  552 ; 
Barnes  v.  Allen,  1  Keyes,  390. 

Thus  where  A.,  for  a  valuable  consideration,  agrees  to  purchase  gold 
coin  of  B.  at  a  specified  price  within  a  specified  time,  B.  having  the 
option  to  deliver  the  coin  or  not,  it  will  be  presumed  that  the  contract 
was  made  in  good  faith  with  the  intent  on  the  part  of  both  parties  to 
perform  it,  in  the  absence  of  evidence  to  the  contrary.  Bigelow  v- 
Benedict,  70  JST.  Y.  202 ;  Story  v.  Salomon,  71  id.  420. 
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It  is  a  legal  presumption  that  all  conveyances  are  made  in  good  faith 
and  not  fraudulently,  O'Neal  v.  Boone,  82  111.  589,  unless  there  is 
something  in  the  character  or  form  of  the  conveyance  that  renders  it 
presumptively  fraudulent  under  the  statute  of  frauds. 

A  man  is  presumed  to  intend  those  necessary  consequences  which 
result  from  his  voluntary  or  deliberate  acts.  Van  Pelt  v.  McOraw, 
i  JSr.  Y.  110 ;  Filhins  v.  People,  69  id.  101 ;  State  v.  Patterson,  45 
Yt.  308.  And  acts  which  are  innocent  and  lawful,  in  themselves  may 
become  wrongful  and  fraudulent,  when  done  without  a  just  regard  to 
the  rights  of  others.  The  law  will  not  presume  that  a  person  is  a 
wrong-doer.  And  where  a  sheriff  or  constable  levies  au  execution 
against  A.  on  the  property  of  B.,  there  is  no  presumption  that  the 
plaintiff,  in  the  execution,  directed  the  levy,  which  can  support  an 
action  against  him.  Averill  v.  Williams,  1  Denio,  501 ;  S.  C,  4  id. 
295. 

The  law  presumes  that  a  public  officer  has  properly  discharged  his 
official  duties.  Hartwell  v.  Boot,  19  Johns.  345 ;  Smith  v.  Hall,  22 
Barb.  656 ;  Leland  v.  Oamero7i,  31  N.  Y.  115 ;  Hefner  v.  Heffe,  29 
La.  Ann.  149 ;  Webber  v.  Webber,  1  Mete.  (Ky.)  18.  And  in  the  absence 
of  proof  to  the  contrary,  it  is  presumed  that  an  officer,  in  selling  prop- 
perty  under'  an  execution,  has  complied  with  all  the  requirements  of 
the  statute  and  of  the  law.  Leland  v.  Cameron,  31  N.  Y.  115 ;  Wood 
V.  Morehouse,  46  id.  368. 

If  a  sheriff  has  levied  on  real  estate  and  afterward  the  execution  is 
found  in  the  clerk's  office  it  will  be  presumed  that  the  sheriff  returned 
it  there.  Conwell  v.  WatTciTis,  71  111.  488.  So  a  levy  may  be  pre- 
sumed from  the  fact  that  the  execution  was  received,  receipted  for, 
and  money  paid  over  as  made  upon  it.  Pain  v.  Tutwiler,  27  Gratt. 
(Ya.)  440.  So  when  a  constable  has  sold  property  under  execution, 
and  the  record  is  silent  as  to  whether  he  gave  due  notice  of  the  sale  or 
not,  the  court  will  presume  that  he  did  his  duty.  CuTbertson  v.  Mil- 
hollin,  22  Ind.  362.  So  when  no  place  of  service  is  named  in  a  con- 
stable's return,  it  will  be  presumed  that  the  service  was  made  within 
his  precinct.  Biohardson  v.  Smith,  1  Allen  (Mass.),  541.  And  where 
an  acknowledgment  is  taken  before  an  officer  authorized  to  take 
acknowledgments  within  the  limits  of  his  jurisdiction  the  courts  will 
presume  that  it  was  actually  taken  within  such  limits.  People  v. 
Snyder,  41  N.  Y.  397. 

Giving  a  promissory  note  raises  a  presumption  that  there  is  nothing 
due  to  the  maker  at  that  time  from  the  person  to  whom  the  note  is 
o'iven.     De  Freest  v.  Bloomingdale,  5  Denio,  304 ;  Bake  v,  Tysen,  6 
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N.  Y.  4:61;  Duguid  v.  Ogilvie,  3  E.  D.  Smith,  527.  This  presump- 
tion may  be  rebutted,  by  showing  that  the  note  was  given  for  a  mere 
temp(3rary  loan,  without  any  settlement.    lb. 

In  an  action  for  the  conversion  of  a  promissory  note,  it  is  competent 
for  the  defendant  to  prove  the  insolvency  of  the  maker,  and  thereby 
lessen  the  damages  ;  but  in  the  absence  of  any  evidence  of  a  want  of 
ability  to  pay,  the  presumption  is,  that  he  is  solvent,  and  able  to  pay 
the  note.     Potter  v.  Merchants'  Bank,  28  JS".  Y.  642. 

Where  a  joint  and  several  promissory  note  is  signed  by  three  persons 
as  makers,  the  word  "  surety "  being  added  to  the  name  of  the  last 
signer,  it  will  be  presumed  that  he  is  the  surety  for  the  other  two  ; 
Sayles  v.  Sirns,  73  N.  Y.  551 ;  and  where  a  person  indorses  a  promis- 
sory note  in  blank,  before  delivery  to  the  payee,  it  will  be  presumed 
that  he  intended  to  become  liable  simply  as  second  indorser  and  so 
not  liable  to  the  payee.  Coulter  v.  Richmond,  59  N.  Y.  478.  But 
these  presumptions  are  not  conclusive.  And  where  a  promissory  note 
is  made  by  one  of  two  members  of  a  firm  in  the  firm  name,  though  not 
for  the  copartnership  business,  and  without  the  knowledge  and  consent 
of  the  other  partner,  the  note,  in  the  hands  of  a  honafide  holder,  will 
be  presumptive  evidence  that  it  is  valid  business  paper,  and  was  given 
for  a  debt  due  from  the  makers  to  the  payee.  First  National  Bank 
of  Chittenango  v.  Morgan,  73  N.  Y.  593. 

Possession  of  a  note  by  the  maker  raises  a  presumption  that  it  has 
been  paid.  Dougherty  v.  Deeney,  41  Iowa,  19.  And  where  a  note 
has  remained  in  the  hands  of  the  payee,  he  will  be  presumed  to  know 
the  relation  the  other  parties  to  the  note  sustain  to  each  other,  as  for 
example,  that  some  are  sureties,  and  others  makers.  Wa/rd  v.  Stout, 
32  111.  399.  Possession  of  personal  property  is  priina  facie  evidence 
of  title  to  it.  Fish  v.  Skut,  21  Barb.  333 ,'  Wicket  v.  Adirondack 
Co.,  4  Sup.  Ct.  (T.  &  C.)  250  ;    Whiten  v.  Snyder,  88  N.  Y.  299. 

But  when  the  custody  and  possession  of  property  is  shown  to  be 
equally  consistent  with  an  outstanding  title  in  a  third  person  as  with  a 
title  in  the  one  having  possession,  the  mere  possession  raises  no  pre- 
sumption of  ownership.     Bawley  v.  Brown,  71  N.  Y.  85. 

Possession  of  land,  in  law,  presumptively  accompanies  the  title,  and 
this  presumption  can  be  overcome  only  by  showing  a  different  posses- 
sion in  fact.     Framtz  v.  Ireland,  66  Barb.  386. 

It  will  be  presumed  in  favor  of  the  title  of  the  finder  of  property, 
that  it  was  abandoned  by  the  former  owner.  But  this  presumption 
may  be  rebutted  by  direct  proof  ;  and  the  character,  of  the  property 
and  the  circumstances  under  which  it  is  found  may  be  such  as  to  pre- 
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vent  any  presumption  of  abandonment  from  arising  in  the  case.    New 
Torh  c&  Harlem  E.  R.  Co.  v.  Haws,  56  N.  Y.  175. 

It  is  a  presumption  of  law  that  every  species  of  property  found  in 
the  possession  of  a  person  at  the  time  of  his  death  belongs  to  those 
succeeding  to  his  estate.  Succession  of  Alexander,  18  La.  Ann.  337. 
And  possession,  in  the  absence  of  proof  to  the  contrary,  will  be  attrib- 
uted to  a  lawful  origin  and  will  not  be  presumed  to  be  wrongful. 
Austin  V.  Bailey,  37  Vt.  219 ;  McEwan  v.  Portland,  1  Oregon,  300. 

Prima  facie,  a  person  receiving  money  is  entitled  to  it,  and  he  does 
not  become  a  debtor  to  the  person  delivering  it.  Some  evidence  in  ex- 
planation of  the  transaction  is  necessary  to  establish  a  liability  by  the 
receipt  of  the  money.  Sweet  v.  Barney,  24  Barb.  633,  538  ;  Welch  v. 
Seaborn,  1  Stark.  474.  But  slight  circumstances  will  make  the  matter 
a  question  of  fact  for  a  jury.  Bogert  v.  Morse,  1  N.  Y.  377  ;  S.  C,  4 
Denio,  108. 

"Where  letters  are  directed  to  a  particular  person  on  business,  and 
answers  are  received  in'  due  course  of  mail,  a  fair  inference  arises  that 
the  answers  were  written  by  the  person  from  whom  they  purport  to 
come.  Bush  v.  Miller,  13  Barb.  481 ;  Cunningham  v.  Hudson  River 
Bank,  21  Wend.  557,  559  ;  Ovenston  v.  Wilson,  2  Car.  &  Kir.  1. 

The  mailing  of  a  notice  of  the  dissolution  of  a  copartnership,  properly 
directed,  to  a  party  sought  to  be  charged  vdth  notice,  raises  a  presump- 
tion of  notice ;  Austin  v.  Holland,  69  N.  Y.  571 ;  for  it  is  presumed 
that  letters  sent  by  post  to  a  party  are  received  by  him  in  'due  course, 
lb. ;  Best  on  Presumptions,  §  403.  But  see  First  Fat.  Bank  of 
Belief  ante  v.  McMa/nigle,  69  Penn.  St.  156 ;  Greenfield  Bank  v.  Crafts, 
4  Allen  (Mass.),  447. 

This  is,  however,  but  a  presumption  of  fact.  There  is  no  presumption 
of  law  that  a  letter,  mailed  to  a  person  at  a  place  where  he  usually  re- 
ceives his  letters,,  was  received  by  him.  lb.  Nor  is  there  any  presump- 
tion of  law  that  a  drop  letter  was  deposited  in  the  post-office  on  the 
date  indicated  by  the  post-mark.  Shelburne  Falls  Nat.  Bank  v. 
Townsley,  102  Mass.  177. 

A  written  instrument  is  presumed  to  have  been  executed  and  de- 
livered at  the  time  it  bears  date.  ■  Bell  v,  Damis,  8  Barb.  210 ;  Sey- 
mour V.  Yam,  Slyck,  8  Wend.  403  ;  Cowing  v.  Altmam,,  71 N.  Y.  425  ; 
People  V.  Snyder,  41  id.  397  ;  Tan  Rensselaer  v.  Vickery,  3  Lans.  57 ; 
Hardin  v.  Crate,  78  111.  533. 

Where  an  agreement  requiring  a  stamp  is  lost,  and  it  was  without  a 
stamp  when  last  seen,  it  will  be  presumed  that  it  never  was  stamped, 
54 
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and  secondary  evidence  of  its  contents  will  not  be  admissible.     Arhon 
V.  Fussell,  1  Hurlst.  &  Colt.  864. 

The  mere  fact  that  tlie  body  of  an  instnmient  or  of  an  indorsement 
is  not  in  the  handwriting  of  the  signer  raises  no  presumption  that  it 
was  not  in  its  present  state  when  the  signature  was  made.  Small  v. 
Sloan,  1  Bosw.  352. 

The  possession  of  an  unmutilated  railroad  passage  ticket  is  pre- 
sumptive evidence  that  the  holder  has  paid  the  regular  price  for  it,  and 
is  entitled  to  be  transported  according  to  its  terms,  and  that  the  ticket 
has  not  been  used  for  that  purpose.     Pier  v.  Finch,  24  Barb.  514. 

A  receipt  for  rent  arising  at  a  subsequent  period  is  presumptive 
evidence  that  all  rent,  previously  accruing,  had  been  paid.  Decker  v. 
Livingston,  15  Johns.  479.  But  proof  that  an  employer  has  regular 
pay  days,  on  which  his  workmen  are  accustomed  to  receive  their  wages, 
and  that  the  plaintiff  has  been  seen  to  receive  payments  on  those  days, 
is  not  sufficient  evidence  that  he  has  been  paid  for  work  which  was 
done  since  the  time  when  it  is  shown  that  the  last  payment  was  made 
to  him.  Irvine  v.  Wortendyhe,  2  E.  D.  Smith,  374. 

The  common  law  of  a  neighboring  State  will  be  presumed  to  be  like 
our  own,  in  the  absence  of  any  proof  upon  the  subject.  Robinson  v. 
Daiichy,  3  Barb.  20  ;  Holmes  v.  'Broughton,  10  Wend.  75.  But  there 
is  no  presumption  that  the  common  law  was  in  force  in  Russia  at  any 
given  time.  Such  a  presumption  is  indulged  by  our  courts  only  in  ref- 
erence to  England  and  the  States  which  have  taken  the  common  law 
from  England.  SamageY.  O'Neil,  44  N.  T.  298.  But  whether  the 
statute  law  of  another  State  is  to  be  presumed,  in  the  absence  of  proof, 
to  be  the  same  as  our  own,  quaere.  McGulloch  v.  Norwood,  58  N.  Y. 
662  ;  Harris  v.  White,  81  id.  532.  See  Bape  v.  Heaton,  9  Wis.  328  ; 
Hynes  v.  McDermott,  82  N.  Y.  41 ;  Paine  v.  Nodke,  11  Jones  &  Sp. 
176 ;  Bemis  v.  McKenzie,  13  Florida,  553 ;  Stokes  v.  Macken,  62 
Barb.  145.  Foreign  laws  must  be  proved,  like  other  facts  in  a 
ease.     Cole  v.  Stone,  Hill  &  Denio,  360. 

In  relation  to  presumptions  of  fact,  there  are  not  so  many  reported 
cases,  for  such  questions  are  purely  questions  for  a  jury,  and  there  are 
few  cases  in  which  their  decision  upon  such  matters  is  not  final.  This 
class  of  presumptions  embraces  all  the  connections  and  relations  be- 
tween the  facts  proved  and  the  hypothesis  stated  and  defined,  whether 
they  are  mechanical  and  physical,  or  of  a  purely  moral  nature.  It  is 
that  mental  operation  which  is  exeroised  in  the  ordinary  affairs  of  life, 
namely,  the  process  of  ascertaining  the  existence  of  one  fact  when  the 
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existence  of  another  is  shown,  without  resort  to  the  aid  of  any  rule  of 
law. 

There  are  few  presumptions,  then,  absolutely  conclusive,  so  as  to 
prevent  a  person  from  rebutting  them  by  proper  evidence. 

Records,  deeds,  and  estoppels  in  pais  are  generally  conclusive.  But, 
as  a  general  rule,  a  presumption  merely  stands  for  proof  until  the  con- 
trary of  the  presumption  is  shown  by  evide  nee.  When  the  law  raises 
a  presumption  from  a  given  state  of  facts,  that  presumption  will  be 
sufficient  proof,  if  it  is  not  rebutted. 

Occasionally,  there  are  conflicting  presumptions.  When  such  is  the 
case,  and  different  inferences  may  be  drawn  from  evidence  or  from  the 
conduct  of  the  parties,  it  is  the  province  of  the  jury  to  draw  the  infer- 
ences.    Powell  V.  Powell,  71  N.  Y.  71, 

The  law  presumes  the  continuance  of  life,  as  well  as  that  a  party  is 
innocent  of  crime.  In  one  case,  a  woman  married  a  second  husband 
within  twelve  months  after  her  first  husband  was  last  heard  of ;  and  it 
was  held  that  the  presuniption  in  favor  of  innocence  should  prevail,  by 
supposing  that  the  first  husband  was  dead  at  the  time  of  the  second 
marriage.  Jiex  v.  Inhab.  of  Twyning,  2  Barn.  &  Aid.  386.  See 
O^Garav.  Msenlohr,38  'H.  T.  296.  See,  also,  ZoGhkart  v.  W/iite, 
18  Texas,  102 ;  IHein  v.  Landman,  29  Mo>  259  ;  Squire  v.  Siate,  46 
Ind.  459. 

But  where  a  husband  married  a  second  wife,  and  it  was  shown  that 
the  first  wife  had  written  a  letter  to  him,  which  was  dated  twenty-five 
days  before  that  time,  the  court  held  that  there  could  be  no  presump- 
tion of  the  death  of  the  first  wife.  Pex  v.  Jnhahs.  of  Rarborne,  2 
Ad.  &  El.  540. 

If  it  is  shown  that  certain  persons  were  partners  two  or  three  years 
before  the  time  of  the  trial,  it  will  be  presumed,  in  the  absence  of  evi- 
dence to  show  a  change  or  dissolution  of  the  partnership,  that  it  still 
continues.     Cooper  v.  Dedrick,  22  Barb,  616. 

Generally  speaking,  when  a  fact  has  been  shown,  its  continuance  will 
be  presumed  until  the  contrary  appears.  Thus  when  it  has  been  estab- 
lished that  a  highway  has  been  legally  laid  out  its  continuance  as  such 
will  be  presumed  until  the  contrary  appears.  Beckwith  v.  Whalen, 
65  N.  Y.  322.  So  while  there  is  no  presumption  that  a  woman  is 
married,  when  the  fact  is  proved,  a  state  of  coverture  is  presumed  to 
exist  until  the  contrary  is  shown.  ErsTdn  v.  Lewis,  25  111.  251.  So 
where  it  is  shown  that  an  act  was  done  during  minority,  there  will  be 
no  presumption  that  the  party  has  since  attained  majority.  Irvine  v. 
Irvine,  5  Minn.   61.     But  where  a  person  enters  into  the  service  of 
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another  without  any  agreement  at  the  time  as  to  the  term  or  compen- 
sation, a  subsequent  agreement  fixing  the  rate  of  compensation  for  a 
specified  time  does  not,  in  the  absence  of  other  proof,  raise  a  presump- 
tion that  the  employee  was  to  receive  the  same  compensation  for  ser- 
vices rendered  after  that  time.     Smith  v.   Velie,  60  N.  Y.  106. 

As  a  general  rule,  where  members  of  a  firm  have  access  to  boqks,  and 
opportunity  to  know  their  contents,  and  how  their  accounts  are  kept, 
the  presumption  is  that  they  do  know.  Favrohild  v.  Fairchild,  64 
K  Y.  471. 

So  where  a  person  has  done  work.for  a  contractor  or  has  furnished 
material  for  the  erection  or  repair  of  a  building,  he  will  be  presumed 
to  have  done  so  with  the  consent  of  the  owner,  in  the  absence  of  proof 
of  objection  on  his  part.      Wheeler  v.  Scofield,  67  N.   Y.   311. 

When  parties  have  submitted  matters  in  controversy  to  arbitrators, 
and  the  terms  of  the  submission  leave  it  in  doubt  as  to  whether  all  or  a 
part  of  the  matters  in  controversy  were  submitted,  the  presumption  is 
in  favor  of  an  intention  that  all  matters  should  be  decided.  Jones  v. 
Welwood,  71  N.  Y.  208. 

Where  a  paper  has  once  been  filed  in  the  office  of  a  county  clerk, 
which  it  is  his  duty  to  keep  on  deposit  in  his  official  possession  at  his 
public  office,  and  the  paper  is  not  found  in  the  particular  place  provided 
for  the  deposit  of  it,  the  presumption  is  that  it  is  lost  or  destroyed.  Man- 
demlle  v.  Reynolds,  68  N.  Y,  528  ;  Rex  v.  Stonebridge,  8  B.  &C.  96. 

Where  goods  are  purchased  on  credit  by  a  known  agent  for  the  use 
of  the  principal,  the  presumption  is  that  the  credit  was  given  to  the 
principal.     Butler  v.  Evening  Mail  Association,  61  N.  Y.  634. 

When  a  general  custom  is  shown  to  exist  in  a  particular  trade  or 
business,  parties  engaged  in  the  business  are  presumed  to  contract  with 
reference  to  the  custom,  unless  it  is  otherwise  expressly  agreed.  Dal- 
ton  V.  Daniels,   2  Hilt.  472 ;  Barton  v.  McKelway,  2  Zabr.  K.  165. 

The  subject  of  circumstantial  evidence  will  receive  attention  in  an- 
other place. 

A  seal  upon  an  executory  instrument  is  presumptive  evidence  of  a 
sufficient  consideration.     Code  of  Civil  Pro.,  §  840. 

Under  the  statutes  of  this  State  a  person  upon  whose  life  an  estate 
in  real  property  depends,  who  remains  without  the  United  States,  or 
absents  himself  in  the  State  or  elsewhere,  for  seven  years  together,  is 
presumed  to  be  dead  in  an  action  or  special  proceeding  concerning  the 
property  in  which  his  death  comes  in  question,  unless  it  is  affirmatively 
proved  that  he  was  alive  within  that  time.  Yol.  1,  p.  129,  §  841. 
The  statute  also  provides  that  "  a  final  judgment  or  decree  for  a  sum  of 
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money,  or  directing  the  payment  of  a  sum  of  money,  heretofore 
rendered  in  a  surrogate's  court  of  the  State,  or  heretofore  or  hereafter 
rendered  in  a  court  of  record  withiu  the  United  States,  or  elsewhere,  is 
presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty  years 
from  the  time  when  the  party  recovering  it  was  first  entitled  to  a  man- 
date to  enforce  it.  This  presumption  is  conclusive,  except  as  against 
a  person  who,  within  twenty  years  from  that  time,  makes  a  payment 
or  acknowledges  an  indebtedness  of  some  part  of  the  amount  recovered 
by  the  judgment  or  decree  ;  or  his  heir  or  personal  representative  ;  or 
a  person  whom  he  otherwise  represents.  Such  an  acknowledgment  must 
be  in  writing  and  signed  by  the  person  to  be  charged  thereby."  Yol. 
1,  p.  110,  §  376  ;  2  R.  S.  301,  §  4Y. 

The  Revised  Statutes  also  provide  that  "  after  the  expiration  of 
twenty  years  from  the  time  a  right  of  action  shall  accrue  upon  any 
sealed  instrument  for  the  payment  of  money,  such  right  shall  be  pre- 
sumed to  have  been  extinguished  by  payment ;  but  such  presumption 
may  be  repelled  by  proof  of  payment  of  some  part,  or  by  proof  of  a 
written  acknowledgment  of  such  right  of  action  within  that  period." 
2  R.  S.  301,  §  48. 

§  7.  Hearsay.  "When  a  witness,  in  the  course  of  stating  what  has 
come  under  the  cognizance  of  his  own  senses,  concerning  a  matter  in 
dispute,  states  the  language  of  others,  which  he  has  heard,  or  produces 
papers  which  he  identifies  as  being  written  by  particular  individuals, 
he  ofEers  what  is  called  hearsay  evidence.  This  evidence  may  sometimes 
be  the  very  matter  in  dispute,  or  something  from  which  a  pertinent 
inference,  relative  to  the  matter  in  dispute,  may  be  drawn ;  or,  on  the 
other  hand,  it  may  consist  of  a  verbal  or  written  narrative  of  facts,  re- 
ceived by  the  witness  from  some  other  person,  which  he  delivers  at  sec- 
ond hand  to  the  court.  This  term,  hearsay  evidence,  is  used  with 
reference  both  to  that  which  is  written  and  to  that  which  is  spoken. 
But,  in  its  legal  sense,  it  is  confined  to  that  kind  of  evidence  (whether 
spoken  or  written)  which  does  not  derive  its  credibility  solely  from  the 
credit  due  to  the  witness  himself,  but  rests  also,  in  part  on  the  veracity 
and  competency  of  some  other  person  from  whom  the  witness  may  have 
received  his  information.  It  may  be  here  stated  that  the  general  rule 
is,  and  it  is  a  rule  of  very  extensive  infiuence,  that  hearsay  evidence  is 

not  receivable. 

The  most  satisfactory  evidence  which  can  be  afforded  is  the  evidence 
of  our  own  senses.  But,  in  judicial  investigations,  the  court  and  jury 
cannot  have  that  kind  of  evidence,  since  they  must  decide  upon  the 
evidence  adduced  at  the  trial. 
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The  great  bulk  of  the  proof  which  is  made  in  the  trial  of  actions  is 
the  testimony  of  witnesses,  orally  delivered.  And,  as  a  test  of  truth 
it  is  found  indispensable  to  the  due  administration  of  justice,  that  every 
living  witness  should  be  subjected  to  the  ordeal  of  a  cross-examination, 
that  it  may  appear  what  were  his  powers  of  perception,  his  opportuni- 
ties for  observation,  his  attentiveness  in  observing,  the  strength  of  his 
recollection,  and  his  disposition  to  speak  the  truth.  But  testimony 
which  is  derived  from  the  relation  of  third  persons,  even  when  the  in- 
formant is  known,  cannot  be  subjected  to  this  test,  nor  is  the  statement 
under  oath,  and,  besides,  it  is  frequently  impossible  to  ascertain  through 
whom,  or  how  many  persons,  the  narration  has  been  transmitted  from 
the  original  witnesses  of  the  fact.  There  are  several  exceptions  to  the 
rule  which  excludes  hearsay  evidence.  But  those  cases  in  vjrhich  it  is 
received  are  of  that  character  which  sufBciently  guards  against  frauds ; 
and,  in  most  of  them,  the  rejection  of  the  evidence  would  work  a 
greater  mischief  than  could  result  from  its  reception.  There  are  some 
cases  in  which  this  kind  of  evidence  is  treated  as  original  evidence. 

In  cases  where  it  is  material  to  inquire  into  the  demeanor,  the  conduct 
and  mental  feelings  of  an  individual  at  a  particular  period,  the  expres- 
sions used  by  the  individual  at  the  period  in  question  are,  in  their  na- 
ture, original  evidence ;  for  they  are  the  thing  itseK  which  is  inquired 
into,  as  far  as  outward  behavior  is  important;  and  as  evidence  of 
existing  inward  sentiments,  they  are  unlike  a  statement  of  past  oc- 
currences, for  they  derive  their  credit  from  being  usually  identified  with 
and  naturally  resulting  from,  particular  corresponding  feelings.  Ac- 
cordingly, in  actions  for  criminal  conversation,  where  it  is  material  to 
inquire  into  the  terms  upon  which  the  husband  and  wife  lived  together, 
before  the  connection  of  the  wife  with  the  defendant,  it  is  usual  to  give 
evidence  of  what  the  husband  and  wife  have  said  to,  or  of  each  other, 
iu  order  to  show  their  mutual  demeanor  and  conduct,  and  whethe'r  they 
were  living  together  upon  better  or  worse  terms.  Trelawney  v.  Cole- 
man, 2  Starkie,  191;  S.  C,  1  Barn.  &  Aid.  90;  Winter  v.  Wroot,  1 
Mood.  &  Eob.  404:;  Willis  v.  Bernard,  8  Bing.  376 ;  Elsam  v.  Faucett, 
2  Esp.  562;  So  in  an  action  for  enticing  away  the  plaintiff's  wife,  and 
for  harboring  her,  the  character  and  conduct  of  the  plaintiff  may  be 
shown,  and  the  declarations  of  the  wife  may  be  proved,  expressive  of 
her  wishes  in  relation  to  her  living  with  the  plaintiff  as  his  wife ;  and  in 
all  such  cases  the  intent  with  which  the  defendant  has  acted  is  a  material 
point  of  inquiry.  Bennett  v.  Smith,  21  Barb.  439 ;  Schuneman  v.  Pal- 
mer, 4  id.  225. 

Formerly  the  expressions  of  a  person  afflicted  with  bodily  pain  from 
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a  personal  injury,  or  from  illness,  relative  to  his  health  and  sensations, 
were  admissible  evidence  in  connection  with  other  evidence,  showing 
his  condition,  such  expressions  being  ordinarily  the  natural  conse- 
quences and  the  outward  indication  of  co-existing  sufferings.  Caldwell 
V.  Murphy,  11  N.  Y.  416 ;  Aveson  v.  Kinniard,  6  East,  188;  Fort  v. 
Brown,  46  Barb.  366;  Goodwin  v.  Harrison,  1  Root,  ,80;  Bacon  v. 
Charlton,  6  Gush.  581 ;  Brown  v.  New  York  Central  B.  R.  32  N. 
Y.  597,  603 ;  Maine  v.  People,  9  Hun,  113 ;  Matteson  v.  New  Yarlc 
Central  B.  B.,  35  N.  Y.  487;  Werley  v.  Persons,  28  id.  344. 
Before  parties  could  be  sworn  as  witnesses  in  their  own  behalf,  these 
statements  and  declarations  were  received  in  evidence  with  considerable 
caution  and  merely  as  a  matter  of  necessity.  Statements  and  repre- 
sentations of  a  sick  person,  of  the  nature,  symptoms  and  effects  of  his 
malady,  have  been  received  as  original  evidence,  and  especially  when 
made  to  a  medical  attendant  to  enable  him  to  administer  to  a  patient, 
they  have  been  regarded  as  competent  evidence  and  entitled  to  weight. 

There  is  good  reason  for  their  admission  when  made  to  the  attend- 
ing physician  and  surgeon,  as  upon  them,  in  connection  with  the 
manifestations  and  symptoms  of  injury  or  disease,  the  opinion  of  the 
expert  is  based  and  the  treatment  governed.  But  in  every  other  case 
the  admission  of  testimony  so  exceptional  must  be  referred  to  the 
necessities  of  the  case  and  the  inability  of  the  party  to  give  evidence 
of  a  higher  and  more  satisfactory  nature.  Since  the  amendment  of 
the  Code  allowing  parties  to  testify  in  their  own  behalf,  there  is  no 
longer  a  necessity  for  giving  in  evidence  the  declarations  of  a  party  if 
he  is  living  and  able  to  be  sworn  and  examined  as  a  witness ;  and  the 
reason  of  the  rule  ceasing,  the  rule  itself,  adopted  with  a  reluctance, 
and  followed  doubtingly  and  cautiously,  should  cease.  Beed  v.  New 
York  Central  B.  B.  Co.,  45  N.  Y.  574. 

Verbal  and  written  declarations  are  often  said  to  be  admissible  as 
constituting  a  part  of  the  res  gestae.  As  such  they  are  most  properly 
admissible  when  they  accompany  some  act,  the  nature  and  object  or 
motives  of  which  are  the  subject  of  inquiry.  In  such  cases,  words  are 
receivable  as  original  evidence,  on  the  ground  that  what  is  said  at 
the  time  affords  legitimate,  if  not  the  best  means  of  ascertaining  the 
character  of  such  equivocal  acts  as  admit  of  explanation  from  those 
indications  of  the  mind  which  language  affords ;  for  where  words  or 
writings  accompany  an  act,  or  where  they  indicate  the  state  of  a  per- 
son's feelings  or  bodily  sufferings,  they  derive  their  credit  from  the 
surrounding  circumstances,  and  not  from  the  bare  expressions  of  the 
declarant.     And  the  language  of  persons  at  the  time  of  their  doing  a 


432  EVIDENCE. 


Hearsay  —  Official  character. 


particular  act,  in  the  same  manner  as  their  demeanor  or  gesture,  is 
more  likely  to  be  a  true  disclosure  of  what  was  really  passing  in  their 
minds,  than  their  subsequent  statements  as  to  their  intention,  even  if 
such  statements  would  not  be  excluded  on  other  grounds.  In  an 
action  against  the  indorsers  of  a  note,  answers  made  by  a  person 
applied  to  as  maker,  at  the  place  designated  by  the  maker  as  his  place 
of  business,  admitting  himself  to  be  the  maker,  are  admissible  as  a  part 
of  the  res  gestae,  and  are  presumptive  evidence  that  the  person  of 
whom  the  demand  was  made  was  the  maker.  Hunt  v.  Mayhee,  7  N". 
T.  266. 

An  officer's  return  to  process  is  generally  conclusive  as  against  the 
officer,  and  he  will  not  be  permitted  to  question  its  truth.  But  such 
returns  are  also  evidence  in  favor  of  the  officers  who  made  them.  If 
a  constable  is  sued  in  trespass,  trover,  or  replevin  for  levying  upon 
goods,  his  return  is  prima  facie  evidence  of  his  levy  upon  it  as  an 
officer.  Qornell  v.  Cooh,  7  Cow.  310 ;  Ea/rl  v.  Gamp,  16  Wend.  562, 
569 ;  Spoor  v.  Holland,  8  id.  445.  In  actions  against  officers, 
their  returns,  regular  on  their  face,  will  generally  be  prima  facie  evi- 
dence for  them.     Putnam,  v.  Man,  3  Wend.  202. 

In  ordinary  cases  hearsay  evidence  is  excluded,  even  though  stated 
under  oath,  and  in  a  judicial  proceeding,  for  the  party  against  whom 
it  is  offered  has  not  enjoyed  the  right  and  the  advantages  of  cross- 
examination.  And  the  evidence  is  rejected,  although  it  is  certain  that 
no  better  evidence  is  to  be  had,  and  although  the  rejection  of  the  evi- 
dence will  be  to  exclude  all  the  evidence  possessed  by  the  party  offer- 
ing it.  Bex  V.  Nuneham,  1  East,  373 ;  Hex  v.  Frystone,  2  id.  54. 
So  affidavits  taken  ex  parte  are  not  admissible  as  evidence  on  the  trial 
of  an  action.  Yol.  1,  p.  42,  §  3004;  People  v.  Walsh,  87  IS".  Y.  481 ; 
Clute  V.  Fitch,  25  Barb.  428. 

Besides  the  cases  which  have  been  noticed,  in  which  certain  evidence 
was  treated  as  original,  instead  of  hearsay  evidence,  there  are  several 
important  exceptions  to  the  general  rule,  which  wiU  require  to  be 
observed  in  practice. 

Exception  1st.  In  matters  of  public  or  general  interest,  hearsay 
evidence  is  sometimes  admissible.  And,  therefore,  it  is  received  for 
the  purpose  of  showing  that  a  particular  person  holds  a  specified  office, 
or  a  public  employment  as  an  officer.  This  evidence  is  usually  accom- 
panied by  evidence  showing  that  the  person  who  claims  to  he  such 
officer  has  performed  such  acts  as  the  office  or  employment  authorizes 
him  to  perform.     In  an  action  brought  by  an  overseer  of  the  poor 
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to  recover  a  penalty,  the  character  in  which  he  sues  may  be  proved 
by  reputation.     Blatchley  v.  Moser,  15  Wend.  215. 

So  such  evidence  is  sufficient  to  show  that  the  plaintiff  is  trustee  or 
collector  of  a  school  district ;  Ming  v.  Orout,  Y  Wend.  341 ;  McCoy  v. 
Curtice,  9  id.  17;  or  to  show  that  he  is  a  constable  ;  ^dams  v.  Jaclc- 
son,  2  Aik.  145  ;  or  a  justice  of  the  peace.  Snow  v.  Peaoook,  2  Carr. 
&  Payne,  215 ;  Wilcox  v.  Smith,  5  Wend.  231.  So  the  same  rule 
applies  in  actions  against  persons  who  have  assumed  to  act  as  officers, 
as  in  the  case  of  an  action  against  one  as  an  overseer  of  highways ; 
Dean  v.  Gridley,  10  Wead.  254 ;  though  he  will  not  be  liable  to  an 
action  at  the  suit  of  the  commissioners  of  highways  for  the  penalty 
given  by  statute  for  a  neglect  of  duty  as  overseer,  if  he  has  omitted 
to  file  his  acceptance  of  the  office  in  the  town  clerk's  office.  Bentley 
V.  PheVps,  27  Barb.  524.  In  actions  against  sheriffs,  deputy  sheriffs, 
constables,  justices  of  the  peace,  etc.,  it  is  sufficient  to  prove  that  they 
have  acted  as  such  without  showing  their  election  or  appointment. 
Potter  Y.  Luther,  8  Johns.  431.  So  as  to  actions  by  or  against  attor- 
neys or  counselors.  Berrymam,  v.  Wise,  4  Term  E.  366. 

B.ut,  when  it  is  convenient,  it  is  always  best  to  prove  all  such  facts 
by  such  evidence  as  leaves  no  question  as  to  its  admissibility  or  its 
sufficiency,  by  showing  the  election  or  appointment,  etc. 

Hearsay  evidence  is  not  admissible  for  the  purpose  of  showing  who 
was  a  freight  agent  of  a  railroad  corporation  at  a  particular  time.  Spade 
V.  Hudson  Biver  P.  Co.,  16  Barb.  383. 

Nor  can  it  be  shown  who  were  the  officers  of  a  corporation  by  gen- 
eral reputation.     Litchfield  Lron  Co.  v.  Bennett,  7  Cow.  234. 

So  it  is  a  general  rule,  that  a  paper  executed  by  a  third  person  cannot 
be  admitted  as  evidence  of  the  truth  of  the  facts  it  recites,  when  his  dec- 
larations, as  to  the  same  matter,  would  not  be  admissible,  because  they 
were  hearsay  evidence.     Oa/rrigue  v.  Loeschner,  3  Bosw.  578. 

Exception  2d.  In  matters  of  pedigree,  the  statements  of  deceased 
persons  are  allowed  in  many  cases,  subject,  however,  to  various  limita- 
tions and  qualifications.  Cuddy  v.  Brown,  78  111.  415  ;  Boss  v.  Cooley, 
8  Johns.  128 ;  Bogert  v.  King,  5  Cow.  237 ;  Well)  v.  Bichardson, 
42  Vt.  465 ;  Eaton  v.  Tallm.adge,  24  Wis.  217.  Such  evidence,  when 
allowed,  is  admitted  upon  the  principle  that  it  is  thenatural  effusion  of 
a  party  who  must  know  the  truth,  and  who  speaks  upon  an  occasion 
where  he  stands  in  an  even  position,  without  any  temptation  to  exceed 
or  to  fall  short  of  the  truth.  Matters  of  pedigree  consist  of  general 
evidence  as  to  descent  or  relationship,  or  as  to  particular  facts,  such 
as  marriages,  births  or  deaths,  and  of  the  time  when  such  events 
55 
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occurred,  either  absolutely,  or  relative  to  each  other.  Declara- 
tions of  the  family  or  kindi'ed  are  admissible  to  show  who  was  a  mem- 
ber of  the  family  or  the  particular  relationship  of  the  person,  as  son, 
daughter,  cousin,  and  the  like.  So  particular  facts  may  be  proved  in 
the  same  way,  as  the  ages  of  persons,  the  dates  of  marriages  or  births, 
etc.  Clark  v.  Owens,  18  N.  Y.  434: ;  Ohamherlavn,  v.  Ohamherlain, 
71  id.  423. 

A  person  may  testify  as  to  his  own  age.  His  parents  are  not  necessar- 
ily the  best  witnesses.  State  v.  Cain,  9  W.  Va.  559  ;  Cheever  v.  Cong- 
don,  34  Mich.  296.  But  the  place  of  birth  of  a  child  cannot  be  shown 
by  the  declarations  of  a  deceased  parent.  Sex  v.  Erith,  8  East,  539  ; 
liegina  v.  Rishworth,  2  Ad,  &  El.  (IST..  S.)  476.  Town  of  Union  v. 
Town  of  Plainfield,  39  Conn.  563.  And  the  testimony  of  a  son  as 
to  represent^itions  made  to  him  by  his  parent  as  to  his  place  of  birth 
are  inadmissible.  McCarty  v.  Denning,  4  Lans.  440.  Hearsay,  in 
regard  to  the  place  of  birth  of  a  deceased  person,  is  clearly  inadmissi- 
ble unless  it  comes  from  the  relatives  of  such  person.  Tyler  v. 
Flanders,  57  N.  H.  618 ;  Ca/rter  v.  Montgomery,  2  Tenn.  Ch.  216. 

The  fact  of  a  person's  death  may  be  shown,  in  the  absence  of  bet- 
ter evidence,  by  reputation  among  the  family  and  relatives  of  the 
deceased.  Clark  v.  Owens,  18  N.  Y.  434.  But  the  place  of  a  per- 
son's death  cannot  be  proved  by  hearsay  declarations.  McCa/rty  v. 
Terry,  7  Lans.  236. 

The  testimony  of  a  widow  that  her  husband  died  at  a  certain  time 
but  that  her  only  knowledge  of  his  death  and  burial  is  derived  from 
what  his  relatives  have  stated  and  written  to  her,  is  competent  evidence 
of  the  husband's  death.  Mason  v.  Fuller,  45  Vt.  29.  But  a  news- 
paper notice  of  the  death  of  a  person  in  another  State  is  no  evidence 
of  death.  Fosgate  v.  Herkimer  Mamfacturing  am,d  Hydraulic  Co., 
9  Barb.  287.  Nor  is  a  memoranda  made  by  a  third  person  and  not  in 
the  discharge  of  any  official  duty  evidence  of  that  fact.  Ridgley  v. 
Johnson,  11  Barb.  527. 

Entries  in  the  family  Bible  or  register  are  evidence,  if  made  by  the 
father  or  under  his  direction,  and  he  is  dead. 

But  when  such  entries  are  recent,  and  the  father  is  present  in  court, 
or  can  be  produced  there,  or  when  the  entries  are  made  by  the  mother, 
after  the  father's  death,  and  she  is  present  in  court,  or  can  be  produced, 
such  entries  will  be  rejected.  Leggett  v.  Boyd,  3  "Wend.  376,  379. 
See  Kdbbe  v.  Price,  14  Hun,  55. 

The  declarations  of  deceased  parents  are  admissible  in  the  same  man- 
ner as  entries  in  the  Bible  or  register. 
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But  declarations  of  other  persons,  to  be  admissible,  as  to  pedigree 
should  be  made  by  one  who  was  connected  with  the  family  by  consan- 
guinity or  affinity,  or  who  derived  his  information  from  persons  so  con- 
nected with  the  family,  or  who  has  some  personal  knowledge  of  the 
facts  of  which  he  speaks.  Cra/wfurd  v.  Blaokburn,  lY  Md.  49 ;  Games 
V.  CrandaU,  10  Iowa,  377.  A  statement  in  a  deposition  by  a  witness 
long  and  intimately  acquainted  with  a  family,  that  certain  children  died 
at  such  a  time  ("  as  appears  from  entries  in  the  family  Bible  which  I 
believe  to  be  true  ")  is  not  subject  to  exception  at  the  trial.  Seorist  v. 
Green,  3  Wall.  (U.  S.)  744. 

Where  a  deceased  physician  has  attended  the  birth  of  a  person  whose 
age  was  a  subject  of  inquiry,  and  that  it  was  shown  that  he  was  in  prac- 
tice for  many  years  before  such  birth,  and  for  several  years  afterward ; 
that  he  made  an  entry  in  his  register  of  all  such  cases  as  he  attended  ; 
that  in  his  register  was  an  entry  of  the  birth  of  this  person,  at  a 
time  specified  in  the  register ;  that  such  register  also  contained  entries 
of  the  birth  of  a  sister  and  brother  of  such  person,  at  a  subsequent  time, 
it  was  held  that  the  register  was  competent  evidence  of  the  time  of  the 
birth  of  such  person.     Arms  v.  MidMeton,  23  Barb.  671. 

But  such  entries  or  declarations  are  rejected  when  the  person  who  made 
them  is  alive  and  within  reach  of  the  process  of  the  court,  and  he  himself 
can  be  produced  as  a  witness. 

Exception  3d.  An  exception  to  the  general  rule  is  made  in  cases  re- 
lating to  ancient  possessions ;  but  no  such  questions  arise  in  a  justice's 
court,  and  the  rules  need  not  be  discussed  in  this  work. 

Exception  4th.  Dying  declarations  are  sometimes  received  in  evi- 
dence in  criminal  cases. 

But  they  are  not  admissible  on  the  trial  of  civil  actions.  Wilson  v. 
Boerem,  15  Johns.  286  ;  Oray  v.  Oooodrich,  7  id.  95  ;  Jackson  v.  Beits, 
6  Cow.  377 ;  S.  C,  6  Wend.  173  ;  Spatz  v.  Lyons,  55  Barb.  476. 

Exception  6th.  Declaration  against  interest  by  persons  since 
deceased.  It  is  a  well-settled  rule,  that  declarations  of  persons,  since  de- 
ceased, whether  the  declarations  were  verbal  or  written,  are  admissi- 
ble in  those  cases  in  which  the  persons  making  them  are  presumed 
to  be  cognizant  of  the  subject-matter  of  the  declarations,  and  where 
their  declarations  apparently  operate  against  their  own  interest, 
whether  pecuniary  or  proprietary.  It  is  presumed,  when  declara- 
tions are  made  under  such  circumstances,  that  they  are  entitled  to 
credit,  because  the  regard  which  men  pay  to  their  own  interest  may  be 
safely  considered  as  a  sufficient  guaranty  against  their  prejudicing  them- 
selves by  any  erroneous  statement ;  and  the  assumed  tendency  of  the 
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declarations  precludes  the  possibility  of  any  fraudulent  statement.  In- 
deed, the  apprehension  of  fraud  in  such  eases  is,  in  a  great  measure,  re- 
moved, without  reference  to  the  fact  of  the  declarations  being  against 
interest,  when  it  is  considered  that  declarations  are  not  receivable  during 
the  life-time  of  the  authors  of  them  ;  and  that  it  is  always  competent  for 
the  party  against  whom  they  are  produced  to  point  out  any  sinister 
motive  for  making  them. 

The  declarations  of  a  living  person,  however,  are  not  admissible,  how- 
ever much  they  may  be  against  his  interest,  unless  he  is  a  party  to  the 
action,  or  is  the  real  party  in  interest,  though  not  nominally  so  on  the 
record.  Spa/rgo  v.  Brown,  9  Barn.  &  Ores.  935  ;  Phillips  v.  Cole,  10 
Ad.  &  El.  106  ;  Smith  v.  Whittingham,  6  Carr.  &  Payne,  78.  But  the 
admissions  of  an  assignor  are  not  admissible,  even  though  such  assignor 
is  dead.  Ante,  406.  The  entries  must  be  such  as  are  really  against  the 
party  making  the  entries,  not  such  as  are  merely  apparent,  or  they  will 
not  be  admissible. 

Exception  6th.  Entries  in  the  course  of  office  or  business. 
There  is  a  rule  which  allows  of  written  entries,  made  by  deceased  per- 
sons as  evidence,  even  though  not  made  against  their  interest,  provided 
that,  in  addition  to  a  peculiar  and  personal  knowledge  of  the  facts,  and 
the  absence  of  all  interest  to  pervert  them,  the  entries  appear  to  have 
been  made  in  the  ordinary  course  of  official,  professional,  or  other  busi- 
ness or  duty,  and  to  have  been  immediately  connected  with  the  trans- 
acting or  discharging  of  such  business  or  duty,  and  to  be  cotempo- 
raneous  with  the  transactions  to  which  they  relate.  And,  under  such 
circumstances,  it  would  appear  that,  upon  general  principles,  there  is 
no  sound  distinction  between  written  entries  and  verbal  declarations. 
The  entries  which  are  made  in  books  of  account  will  be  noticed  in  a 
subsequent  place. 

The  protest  and  certificate  of  a  notary  public  are  presumptive  evi- 
dence of  the  presentment  of  a  note  and  non-payment  thereof,  to  charge 
an  indorser,  if  the  notary  is  dead,  notwithstanding  the  fact  that  the  in- 
dorser  serves  an  aflBdavit.  when  sued,  stating  that  he  did  not  receive 
such  notice.  McKnight  v.  Lewis,  5  Barb.  681.  And  see  vol.  1,  pp. 
135,  136,  §§  923,  924. 

The  entry  of  a  deceased  clerk  in  the  register  of  a  notary,  made  in 
the  ordinary  and  usual  course  of  business,  are  received  in  evidence  to 
prevent  a  failure  of  justice,  and  because  public  convenience  and  the  in- 
terest of  trade  and  commerce  demand  it.  Qawtry  v.  Docme,  51  N.  Y, 
84.  So  the  book  of  a  deceased  messenger  of  a  bank,  not  a  notary,  in 
which  in  the  course  of  his  duty  he  entered  memoranda  of  demands  and 


EVIDENCE.  437 


Hearsay  —  Official  entries,  etc. 


notices  to  the  promisors  and  indorsers  upon  notes  left  in  the  bank  for 
collection,  has  been  received  as  evidence  of  a  demand  of  the  maker 
and  notice  to  the  indorser  of  a  note  so  left  for  collection.  Welch  v. 
Barrett,  15  Mass.  379.  So  when  notaries  public  are  authorized  by 
statute  to  appoint  one  or  more  deputies  to  assist  them  in  making  pro- 
tests and  delivering  notices,  and  are  required  to  keep  a  book  containing 
a  record  of  the  protests  made  by  them,  with  mention  of  the  notices 
they  have  given  to  drawers  or  indorsers,  together  with  the  names  of 
the  drawers  or  indorsers,  the  dates  of  the  notices,  the  manner  in  which 
they  were  served,  etc.,  the  memorandum  made  by  the  deceased  deputy 
notary  of  the  facts  and  circumstances  required  by  the  statute  is,  after 
the  proper  preliminary  proof  has  been  made,  competent  evidence  of 
demand  and  protest.     Fassin  v.  Hubbard,  61  Barb.  548. 

So  a  memorandum  of  a  cashier  is  evidence  when  he  is  dead,  where 
he  was  in  the  habit  of  making  such  entries,  after  giving  the  proper  no- 
tices in  the  name  of  the  notary  of  the  bank.  Nichols  v.  Goldsmith, 
1  Wend.  160. 

But  whenever  entries  made  in  the  books  of  third  persons  are  offered 
in  evidence,  it  must  be  shown  that  such  person  is  dead  before  the  en- 
tries are  admissible  ;  it  is  not  sufficient  that  he  is  out  of  the  jurisdic- 
tion of  the  court,  and  cannot  be  found  on  due  inquiry ;  Wilbur  v.  Sel- 
den,  6  Cow.  162;  and  the  entries  will  clearly  be  inadmissible  when  the 
witness  is  within  reach  of  the  process  of  the  court  or  is  present  therein 
at  the  trial.  Leggett  v.  Boyd,  3  Wend.  376.  Entries  made  by  the  dis- 
count clerk  of  a  bank  can  only  be  proved  by  the  clerk  if  alive  and 
within  the  State.  Ocean,  Nat.  Bank  v.  Ca/rll,  55  N.  T.  MO ;  White  v. 
Ambler,  8  id.  170. 

The  principle  of  the  rule  which  receives  such  entries  is  limited  to 
those  cases  only  in  which  the  entry  was  made  in  the  ordinary  and  reg- 
ular course  of  business.  And  it  does  not  extend  to  entries  which, 
though  made  in  the  course  of  business,  include  independent  matters, 
which  are  not  necessary  to  the  performance  of  the  duty  by  the  person 
who  makes  the  entry.  In  this  respect,  the  entries  now  under  consider- 
ation differ  materially  from  those  which  have  been  made  against  the 
interest  of  the  party  making  them,  which,  it  has  been  seen,  are  admis- 
sible, not  only  as  evidence  of  the  facts  which  are  directly  against  the 
interest  of  the  declarant,  but  also  of  other  independent  facts  contained 
in  the  same  entry,  and  immediately  connected  with  the  other  facts. 
The  entries  must  be  made,  too,  in  the  "  usual  course  of  business,"  by 
which  is  meant  that  the  entries  are  not  admissible  if  made  out  of  the 
usual  course  of  business. 
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The  entries  must  also  be  made  cotemporaneously  with  the  occur- 
rence of  the  events  recorded,  though  this  is  not  the  rule  as  to  entries 
which  are  made  against  the  interest  of.  the  party  making  them.  Ver- 
bal declarations  are  not  admissible  unless  they  are  shown  to  be  part  of 
the  res  gestw. 

An  indorsement  which  is  made  by  the  obKgee  of  a  bond,  or  the  payee 
of  a  note,  for  the  purpose  of  avoiding  the  defense  of  the  statute  of 
limitations,  is  not  admissible  as  evidence,  unless  it  is  shown  that  the  in- 
dorsement was  made  at  a  time  when  it  was  against  the  interest  of  the 
party  making  it,  though  if  that  is  shown  the  evidence  is  admissible. 
Boseboom  v.  Billington,  17  Johns.  182 ;  Read  v.  Hurd,  7  Wend.  408. 

It  should  be  remembered  that  hearsay  evidence  becomes  no  stronger 
by  being  the  subject  of  an  entry  in  an  account  book.  Churchma/n  v. 
Lewis,  34  N.  Y.  444. 

Exception  'J'th.  Evidence  of  a  deceased  witness.  Where  a  wit- 
ness has  been  sworn  and  examined  by  the  parties  upon  the  trial  of  an 
action,  and  the  witness  subsequently  dies,  his  evidence  is  admissible  in 
a  subsequent  action  between  the  same  parties,  when  the  point  in  issue 
is  the  same  as  that  in  the  former  trial.  Osborn  v.  Bell,  5  Denio,  370  ; 
State  V.  Johnson,  12  ISTev.  121 ;  Jaccard  v.  Anderson,  37  Mo.  91.  So 
the  testimony  of  a  party  who  has  died  since  a  former  trial  may  be 
given  in  evidence  upon  a  new  trial.  Vol.  1,  p.  128,  §  830.  This  kind  of 
evidence,  classed  among  the  exceptions  to  the  rule  respecting  hearsay 
evidence,  is  of  a  different  character  from  any  which  has  been  before 
mentioned,  for  not  only  is  it  free  from  the  objection  of  being  extra- 
judicial, or  of  being  without  oath,  but  the  party  also  who  is  to  be  af- 
fected by  it  had  the  power  of  cross-examining  the  witness,  under  the 
same  circumstances  as  on  the  subsequent  trial. 

The  proof  of  what  the  deceased  witness  swore  may  be  made  by  any 
person  who  heard  his  testimony,  even  though  he  took  no  minutes  of 
the  evidence.  Orimm  v.  Samel,  2  Hilt.  434 ;  Hutchings  v.  Gwgan, 
59  111.  70.  An  attorney  or  counselor,  or  other  person,  who  took  min- 
utes upon  a  former  trial,  and  testifies  to  their  accuracy,  may  state  on  a 
subsequent  trial  what  a  deceased  witness  swore  to  on  a  former  trial, 
although  such  attorney,  etc.,  cannot  testify  from  his  mere  recollection 
without  a  reference  to  his  minutes.  Ya/n  Buren  v.  Cookhurn,  14  Barb. 
118 ;  Huff  V.  Bennett,  6  N.  Y.  337 ;  Martin  v.  Cope,  3  Abb.  Ct.  App. 
182  ;  Crawford  v.  Loper,  25  Barb.  449.  It  is  sufficient,  if  upon  such 
examination  of  his  minutes,  he  can  then  swear  from  recollection  what 
the  evidence  was  given  by  the  deceased  witness.  lb. 

And  where  a  witness  has  no  recollection  of  what  a  deceased  witness 
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swore^  even  after  looking  over  his  minutes,  his  minutes  are  then  com- 
petent evidence  to  prove  such  facts,  provided  the  witness  swears  that 
he  took  down  the  evidence  of  the  former  witness,  in  the  capacity  of 
counsel  or  attorney,  and  that  he  has  no  doubt  of  the  correctness  of  his 
minutes.  Halsey  v.  Sinsebaugh,  15  N.  Y.  485.  To  make  the  minutes 
evidence,  when  the  person  who  took  them  does  not  recollect  the  evi- 
dence, it  is  not  necessary  to  prove  that  the  precise  words  of  the  former 
witness  were  taken  down.  It  is  sufficient  if  it  appears  that  the  per- 
son who  took  the  evidence  down  in  writing  intended  to  take  down  the 
precise  language  of  the  witness,  but  coiild  not  swear  that  he  gave  the 
precise  words,  nor  that  he  had  taken  down  every  word,  though  he  in- 
tended to  take  down  all  that  was  material.  Olarh  v.  Vorce,  15  Wend. 
193  ;  Crawford  v.  Zqper,  25  Barb.  449 ;  Yale  v.  Oomsiook,  112  Mass. 
267.  See  Eaddow  v.  Lundy,  59  IST.  Y.  320.  But  the  person  called  to 
give  the  testimony  of  a  deceased  witness  upon  a  former  trial  must  be 
able  to  state  the  substance  of  all  the  testimony  given  by  the  deceased. 
Buie  V.  Carver,  73  K  C.  264 ;  TibUtts  v.  Flanders,  18  E".  H.  284 ; 
Harrison  v.  Charlton,  42  Iowa,  573.  And  all  of  such  testimony 
must  be  given.    Woods  v.  Keys,  14  Allen  (Mass.),  236. 

The  minutes  of  a  former  trial,  kept  by  an  attorney,  since  deceased, 
cannot  be  received  in  evidence,  although  it  is  shown  that  the  attorney 
kept  minutes  during  the  "whole  trial,  and  that  the  minutes,  according 
to  the  recollection  of  a  witness  present,  appear  to  be  the  minutes  of  the 
entire  trial.  Crouch  v.  Parker,  56  N.  Y.  597.  The  minutes  of  a  per- 
son who  took  down  the  evidence  of  a  former  witness  are  not  evidence 
of  what  was  testified  to,  if  he  cannot  swear  that  he  took  down  the  evi- 
dence accurately  or  fully,  even  though  he  cannot  state  the  evidence 
from  recollection,  after  refreshing  his  memory  from  siich  minutes. 
Suff  V.  Bennett,  6  N.  Y.  337.  Before  the  minutes  of  a  person  are 
evidence  in  such  a  case_,  it  must  appear  that  after  refreshing  his  recol- 
lection, he  cannot  swear  to  the  evidence  given  by  the  deceased  witness ; 
such  minutes  are  merely  auxiliary,  and  are  never  admissible  when  the 
person  who  made  them  recollfects  the  facts  stated  in  them,  whether  his 
recollection  is  independent  of  them,  or  whether  it  is  refreshed  by  them 
so  as  to  revive  his  recollection.  Russell  v.  Hudson  River  R.  R.  Co., 
17  ISr.  Y.  134,  140. 

It  is  not  necessary  to  prove  the  precise  words  used  by  a  deceased  wit- 
ness. Such  a  thing  is  utterly  impracticable,  and  is  no  more  required 
than  it  would  be  to  give  the  manner  and  tones  of  voice  of  such  wit- 
ness. If  the  substance  is  fully  given,  it  is  all  that  can  be  required. 
Chaffe  V.   Cox,  1  Hilt.  79 ;  Clark  v.  Vorce,  15  Wend.  193  ;  S.  C, 


440  EVIDENCE. 


Best  evidence. 


19  id.  232,  233-;  1  Phil.  Ev.  399,  note,  4th  Am.  ed ;  Gannon  v. 
Stevens,  13  Kans.  447  ;  Martin  v.  Oope,  3  Abb.  App.  Dec*  182 ; 
Lime  Booh  BanTc  v.  Hewett,  52  Me.  531 ;  Thurmond  v.  Trammall, 
28  Texas,  371 ;  Rorifie  v.  WilUams,  23  Ind.  37  ;  Trammall  v.  Hemp- 
hill, 27  Ga.  525. 

Before  evidence  is  admissible,  for  the  purpose  of  showing  what  a 
witness  testified  to  on  a  former  trial,  it  must  be  shown  that  he  is  dead. 
Powell  V.  Waters,  17  Johns.  176  ;  Wilher  v.  Selden,  6  Cow.  162. 
State  V.  Staples,  47  IST.  H.  113.  The  fact  that  the  witness  has  forgotten 
the  facts  to  which  he  had  formely  testified  does  not  render  evidence 
of  his  former  testimony  competent.  Robinson  v.  Gilman,  43  N.  H. 
295. 

So  the  pendency  of  the  former  trial  must  be  shown,  imless  the  proof 
is  expressly  waived,  or  no  objection  is  taken  on  that  ground,  which 
would  be  an  implied  waiver.  Beats  v.  Guernsey,  8  Johns.  446 ;  White 
V.  Kihling,  11  id.  128.  See  Oharlesworth  v.  Tinker,  18  Wis.  633. 
And  it  must  be  also  shown  that  the  evidence  was  given  in  a  case  in  which 
the  parties  to  the  suit  in  which  it  is  offered,  ^or  their  privies,  were 
parties.  Poorm^an  v.  Miller,  44  Oal.  269 ;  Lane  v.  Brainerd,  30  Conn. 
565.  The  testimony  of  a  deceased  witness  may  be  given  in  evidence 
in  a  subsequent  suit  between  the  same  parties  or  their  privies,  provided 
the  point  in  issue  be  the  same.  But  if  there  are  new  parties  in  the 
same  suit,  not  in  privity  with  any  of  the  first,  and  who  had  no  op- 
portunity to  cross-examine  the  witness,  the  evidence  will  not  be  admis- 
sible.    Orr  V.  Hadley,  36  N.  H.  575. 

Exception  8th.  Admission  of  parties.  This  matter  has  been 
fully  discussed  already.  Ante,  395. 

§  8.  Bes.t  evidence.  The  law  excludes  such  evidence  of  facts  as 
from  the  nature  of  the  thing  supposes  still  better  evidence  behind  in 
the  party's  possession  or  power.  The  rule  has  been  expressed  in  va- 
rious forms,  by  different  authors.  One  declares  that  it  requires  "  the 
best  evidence  of  which  the  case  in  its  nature  is  susceptible."  1  Greenl. 
Ev.,  §  82.  Another,  that  it  requires  "the  best  attainable  evidence." 
Stark.  641.  Others,  that  it  requires  the  highest  evidence  of  which  the 
nature  of  the  thing  is  capable.  The  precise  import  of  the  rule  cannot 
be  fully  and  clearly  comprehended,  without  reference  to  its  application 
in  various  instances. 

The  principle  of  the  rule  under  consideration  is  founded  on  the  pre- 
sumption that  there  is  something  in  the  better  evidence  that  is  with- 
held, which  would  make  against  the  party  resorting  to  inferior  evidence. 
Although  in  some  instances  this  presumption  may  not  be  very  strong, 
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yet  the  general  effect  of  the  rule  is  to  prevent  fraud,  and  to  induce 
parties  to  bring  before  a  court  or  jury  the  kind  of  evidence  which  is 
least  calculated  to  perplex  or  mislead  them. 

The  present  rule  is  satisfied  by  the  production  of  the  best  attainable 
evidence.  In  requiring  the  best  evidence  applicable  to  each  particular 
fact,  it  meant  that  no  evidence  of  a  nature  merely  substitutionary  shall 
be  received  where  the  primary  evidence  is  producible.  By  substitu- 
tionary evidence  is  meant  such  evidence  as  implies  the  existence  of  pri- 
mary or  more  original  information. 

If  a  party  offers  a  copy  of  a  deed,  bill  of  exchange,  promissory  note, 
or  written  contract,  when  he  ought  to  produce  the  original,  and  is  able 
to  do  so,  a  presumption  arises  that  there  is  something  in  the  original 
instrument  which  would*  make  against  such  party ;  and,  therefore,  the 
copy,  in  such  a  case,  is  not  competent  evidence.  The  rule  is  general 
in  its  application,  and,  therefore,  it  would  not  be  sufficient  to  rebut  this 
presumption,  in  any  particular  case,  by  showing  that  the  copy  is  correct 
for  the  purpose  of  admitting  such  substitutionary  evidence.  The  rea- 
son why  the  best  evidence  is  required  is,  to  prevent  fpuds,  by  keeping 
back  the  best  evidence ;  and,  when  the  reason  of  the  rule  fails,  the  rule 
itself  ceases.  If  the  original  paper  is  shown  to  be  in  the  hands  of  the 
opposite  party,  who  refuses  to  produce  it,  after  receiving  a  proper  notice 
for  that  purpose  ;  or,  if  it  is  shown  that  the  original  has  been  lost  or 
destroyed,  without  any  default  on  his  part,  no  presumption  of  fraud  can 
be  made,  and  a  copy  of  the  instrument  will  then  be  admitted,  because 
a  copy  is  the  best  evidence  which  can  then  be  adduced. 

The  rule  does  not  relate  to  the  measure  or  quantity  of  the  evidence 
offered,  but  to  its  quality,  when  compared  with  some  other  evidence 
of  superior  degree.  It  is  not  necessary,  in  point  of  law,  to  give  the 
fullest  proof  that  every  case  may  admit  of.  If  there  are  several  eye- 
witnesses to  a  particular  fact,  it  may  be  proved  by  the  testimony  of  one 
or  more  of  them,  without  calling  the  others. 

The  cases  in  which  secondary  evidence  is  excluded,  and  the  best  evi- 
dence required,  is,  where  oral  evidence  is  offered  in  the  place  of  written 
instruments.  These  instruments  may  be  reduced  to  three  classes :  1st. 
Those  instruments  which  the  law  requires  to  be  in  writing ;  2d.  Those 
contracts  which  the  parties  have  put  into  writing ;  and  3d.  All  other 
writings,  the  existence  of  which  is  disputed,  and  which  are  material  to 
the  issue. 

In  the  first  place,  oral  evidence  cannot  be  substituted  for  any  instru- 
ment which  the  law  requires  to  be  in  writing ;  such  as  records,  public 
documents,  official  examinations,  deeds  of  conveyance  of  lands,  wills, 
66 
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Other  than  mincupative,  promises  to  pay  the  debt  of  another,  or  to 
answer  for  his  default,  etc.,  and  other  writings  required  by  the  statute 
of  frauds.  ITeither  can  other  written  evidence  be  substituted  in  the 
place  of  a  record  of  testimony  and  proceedings  had  before  a  court 
and  which  the  law  requires  the  court  to  keep,  unless  some  statute 
authorizes  the  substitution  of  a  copy  in  place  of  the  original.  Thus 
when  a  statute  requires  that  evidence  taken  before  a  surrogate  in  cer- 
tain cases  shall  be  reduced  to  writing  and  entered  in  a  proper  book 
to  be  provided  and  preserved  as  part  of  the  books  of  his  office,  but 
does  not  declare  that  the  book  in  which  the  entry  is  made  shall  be  evi- 
dence, the  minutes  of  the  testimony  taken  before  the  surrogate  are  the 
best  evidence  of  what  was  sworn  to  before  him,  and  the  entry  of  such 
testimony  in  the  proper  book,  being  but  a  copy  of  his  minutes,  is  but 
secondary  evidence.  And  even  if  .the  statute  made  the  book  in  which 
such  minutes  are  transcribed,  competent  evidence  of  the  facts  therein 
contained,  the  original  minutes  would  still  be  higher  evidence.  Had- 
dow  V.  Lundy,  59  N.  T.  320. 

"Where  the  law  declares  that  an  agreement  is  not  valid  unless  in  writ- 
ing, an  oral  contract  is  void,  and  cannot  be  enforced.  But  if  the  agree- 
ment has  been  properly  executed,  and  'is  then  accidentally  lost  or  de- 
stroyed, it  will  be  valid,  and  its  existence  may  be  proved,  like  any 
other  lost  paper,  etc.  So,  where  the  certificate  of  incorporation  of  a 
corporate  company  has  been  duly  executed  and  filed,  but  it  could  not 
be  found  on  due  search  in  the  proper  office,  where  it  was  filed,  it  was 
held  competent  to  show,  by  other  evidence,  that,  in  truth,  a  copy  was 
filed ;  and  a  sworn  copy  of  the  original  was  held  competent  evidence. 
New  York  Gar  Oil  Co.  v.  Eichmond,  6  Bosw.  213.  So,  whei-e  an 
action  is  brought  on  a  judgment  and  the  judgment-roll  has  been  duly 
filed  in  the  office  of  the  county  clerk,  but  cannot  be  found  in  the  par- 
ticular place  provided  for  its  deposit,  it  is  presumed  to  be  lost  or  de- 
stroyed and  secondary  evidence  may  be  given  of  its  contents.  Man- 
demlle  v.  Beynolds,  68  IST.  T.  528. 

Even  the  admissions  of  a  party  will  not  be  competent  to  prove  the 
contents  of  a  record,  or  of  an  instrument  which  the  law  requires  to  be 
in  writing,  unless  it  is  in  those  cases  in  which  the  admission  is  made 
in  open  court,  at  the  trial,  for  the  purpose  of  obviating  the  production 
of  written  evidence.  Welland  Canal  Co.  v.  Hathaway,  8  "Wend.  480, 
486;  Jenner  v.  Joliffe,  6  Johns.  9»;  Hasbrouch  v.  BaJcer,  10  id.  248. 
The  general  rule  is,  that  the  oral  admissions  of  a  party,  made  out  of 
court,  are  evidence  against  him  in  those  cases  only  in  which  an  oral 
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contract  would  be  binding  or  in  which  the  transaction  may  legally  rest 
in  parol  evidence.  lb. 

And,  where  an  action  of  trespass  was  brought  against  a  defendant, 
on  the  ground  that  he  had  directed  another  person  to  take  the  plaint- 
ifE's  property,  and  it  appeared  that  the  only  direction  which  he  had 
given  was  contained  in  a  military  warrant,  which  he  had  signed  as 
president  of  a  court-^nartial,  it  was  held  that  the  plaintiff  was  bound  to 
produce  the  warrant,  and  could  not  prove  the  direction  by  oral  evi- 
dence.    Stebbvtis  V.  Cocyper,  4  Denio,  191. 

In  the  second  place,  oral  proof  cannot  be  substituted  for  the  written 
evidence  of  any  contract  which  the  parties  have  put  in  writing.  Here, 
the  written  instrument  may  be  regarded,  in  some  measure,  as  the  ul- 
timate fact  to  be  proved,  especially  in  the  cases  of  negotiable  securities ; 
and,  in  all  cases  of  written  contracts,  the  writing  is  tacitly  agreed  upon, 
by  the  parties  themselves,  as  the  only  repository,  and  the  appropriate 
evidence  of  their  agreement.  The  written  contract  is  not  a  collateral 
matter,  but  is  of  the  very  essence  of  the  transaction. 

In  an  action  against  a  constable,  for  selling  property  which  the 
plaintiff  claimed  to  own,  by  virtue  of  a  bill  of  sale,  it  was  held  that  the 
bill  of  sale  must  be  produced,  and  that  parol  evidence  of  its  contents 
was  not  admissible.  Dunn  v.  Hewitt,  2  Denio,  637.  And  this  was 
held,  notwithstanding  the  fact  that  it  first  appeared  on  cross-examina- 
tion of  the  witness  proving  the  sale,  that  it  was  reduced  to  writing. 
lb.  In  such  a  case  the  justice  is  bound  to  strike  out  the  parol  evidence, 
if  a  motion  is  made  for  that  purpose,  by  the  party  against  whom  it  has 
been  introduced.  lb. 

So  an  agreement  for  the  renting  of  certain  rooms  was  reduced  to 
writing,  and  this  was  held  to  exclude  evidence  of  prior  oral  negotia- 
tions as  to  the  terms  of  the  letting.  Townsend  v.  Fisher,  2  Hilt.  47. 
And  see  Niles  v.  Culver,  8  Barb.  205  ;  Van  Brunt  v.  Bay,  17  Hun, 
166.  The  rule  which  excludes  such  evidence  applies  not  only  to  prior 
and  cotemporaneous  oral  declarations,  but  with  equal  force  to  subse- 
quent declarations.  Mott  v.  Richtmyer,  57  E".  Y.  49.  The  object  of 
putting  agreements  into  writing  is  to  exclude,  as  said  by  Lord  Coke,  a 
resort  to  "  the  uncertain  testimony  of  slippery  memory."  If  the  writ- 
ing is  a  mere  receipt  for  the  price  of  property  sold,  and  not  a  bill  of 
sale,  then  parol  evidence  of  prior  negotiations  is  admissible.  Filkins 
V.  Whyland,  24  N.  T.  338 ;  Silliman  v.  Tuttle,  45  Barb.  171.  See 
Bymt  V.  Ward,  48  N.  T.  204 ;  Foster  v.  Newbrough,  58  id.  481 ; 
Smith  V.  Holland,  61  id.  635.     Parol  evidence  of  payment  may  be 
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given,  although  a  receipt  for  the  money  paid  was  given  at  the  time  of 
payment.     Wolf^.  Foster,  13  Kans.  116. 

The  general  rule  is  applicable  to  contracts  of  all  kinds,  whether  re- 
lating to  the  sale  or  leasing  of  real  estate,  the  sale  or  exchange  of  per- 
sonal property,  or  for  the  rendering  of  personal  services,  and  the.like, 
where  it  is  essential  that  the  original  instrument  should  be  produced. 
But  there  are  cases  in  which  this  is  not  necessary.  And  in  an  action 
for  a  wrongful  trespass  by  a  stranger,  upon  premises  held  by  the  plaint- 
ifi  as  a  tenant,  the  plaintiff  need  not  produce  his  lease.  Evidence  of 
possession  on  his  part,  under  a  claim  of  right  by  a  written  instrument, 
is  entirely  sufficient,  as  against  a  wrong-doer.  Walker  v.  Wilson,  8 
Bosw.  586. 

And  where  a  paper  is  intended  by  the  parties  to  it  as  a  mere  memo- 
randum, and  not  as  a  contract,  parol  evidence  may  be  given  to  show  the 
actual  terms  of  the  contract.  Cassidy  v.  Begoden,  6  J.  &  Sp.  180 ; 
Foot  V.  Bentley,  U  N.  Y.  166. 

A  copy  of  a  telegram  is  not  the  best  evidence,  and  therefore  the 
original  must  be  produced  in  evidence  or  its  absence  accounted  for. 
Matteson  v.  Noyes,  25  111.  591 ;    Williams  v.  BricMl,  31  Miss.  682. 

"When  it  becomes  necessary  to  prove  the  contents  of  letters  which 
have  passed  between  parties,  the  originals  must  be  produced,  or  the 
party  desiring  to  give  proof  of  their  contents  must  lay  the  foundation 
for  secondary  evidence  in  the  ordinary  and  usual  way.  Letter-press 
copies  are  in  no  sense  original  papers,  and  cannot  be  admitted  in  evi- 
dence without  the  proper  prelimmary  proof.  Foot  v.  Bentley,  M  l^. 
Y.  166 ;  MmtsK  v.  Hand,  35  Md.  123.  "When  this  proof  has  been 
given  these  copies  become  evidence. 

A  sworn  copy  of  a  letter-press  copy  of  a  lost  letter  is  competent  as 
evidence  of  the  contents  of  the  letter  without  producing  the  letter-press 
copy.  Boiertson  v.  Lynch,  18  Johns.  451 ;  Goodrich  v.  Weston,  102 
Mass.  362 ;  3  Am.  Eep.  469.  This  is  upon  the  ground  that  there  are 
no  grades  of  secondary  evidence.  "Whenever  a  copy  of  a  record  or 
document  is  itself  made  original  or  primary  evidence,  the  rule  is  clear 
and  well  settled  that  it  must  be  a  copy  made  directly  from  or  compared 
with  the  original.  If  the  first  copy  be  lost  or  in  the  hands  of  the  op- 
posite party,  so  long  as  another  may  be  obtained  from  the  same  source, 
no  ground  can  be  laid  for  resorting  to  evidence  of  an  inferior  or  sec- 
ondary character.  The  admission  of  a  transcript  from  the  record  of  a 
deed  or  other  private  writing,  for  the  record  of  which  provision  is  made 
by  law,  is  not  an  exception  to  but  only  a  modification  of  the  same 
rule.     But  when  the  source  of  original  evidence  is  exhausted  and  resort 


ETIDENCE.  445 


Best  evidence. 


is  properly  had  to  secondary  proof,  the  contents  of  private  writings 
may  be  proved  like  any  other  fact,  by  indirect  evidence.  The  admis- 
sibility of  evidence  offered  for  this  purpose  must  depend  upon  its 
legitimate  tendency  to  prove  the  facts  sought  to  be  proved,  and  not 
upon  the  comparative  weight  or  valu6  of  one  or  another  form  of  proof. 
The  jury  will  judge  of  its  weight,  and  may  give  due  consideration  to 
the  fact  that  a  less  satisfactory  form  of  proof  is  offered  while  a  more 
satisfactory  one  exists  and  is  withheld,  or  not  produced  when  it  might 
have  been  readily  obtained.  lb.  See,  also,  Stetson  v.  OulUver,  2  Gush. 
494 ;  Winn  v.  Patterson,  6  Pet.  663  ;  Brown  v.  Woodman,  6  C.  & 
P.  206  ;  Doe  v.  Boss,  7  M.  &  W.  102.  So  when  secondary  evidence 
is  admissible,  parol  evidence  of  the  contents  of  a  document  may  be 
given  although  there  is  a  copy  of  the  document  in  existence.  Doe  v. 
Boss,  7  M.  &  W.  102,  107 ;  Best  on  Evidence,  §  87.  But  this  rule 
is  not  universally  recognized  ;  and  it  has  in  many  instances  been  held 
that  the  general  rule  applies  also  to  secondary  evidence,  so  that  a  copy 
of  a  copy  is  not  evidence,  although  a  copy  of  the  original  paper  might 
be,  in  some  cases.  See  Ormam,  v.  Biley,  15  Cal.  48 ;  Beeve  v.  Long, 
Holt,  286 ;  Zeibman  v.  Pool&y,  1  Stark.  167 ;  Everingham,  v.  Boundell, 
2  Moo.  &  E.  138  ;  Oomam,  v.  State,  4  Blackf.  241. 

When  a  way  bill  is  a  copy  of  a  copy,  oral  evidence  of  the  weight  of 
the  goods  described  in  such  bill  is  admissible.  Young  v.  Mertens,  27 
Md.  114.  Where  it  was  important  to  show  that  a  bill  of  items  had 
been  rendered  to  the  defendant,  and  also  what  the  items  were,  the 
plaintiff  offered  a  copy  of  his  books,  from  which  the  bill .  rendered 
had  been  copied ;  this  evidence  was  objected  to,  and  it  was  held  that 
the  books  themselves  were  the  best  evidence,  and  that  a  copy  of  the 
books  was  not  admissible  evidence.  Beddington  v.  Oilman,  1  Bosw. 
235,  242.  So,  parol  proof  may  be  given  of  a  lost  paper,  by  giving  a 
copy  of  it  in  evidence ;  but  if  a  copy  is  made,  and  the  original  is  lost, 
the  copyist  must  be  produced  to  prove  the  copy,  if  possible,  and  mere 
evidence  of  his  handwriting  in  making  the  copy  is  not  sufficient. 
Brewster  v.  Oouni/rym,an,  12  Wend.  446. 

A  copy  of  a  memorandum  cannot  be  read  as  evidence  of  the  contents 
of  it.  MoCormick  v.  Pennsylvania  Cent.  R.  B.  Co.,  49  E".  Y.  303,  315  ; 
MarcVy  v.  Schultz,  29  id.  846.  But  a  witness  may  use  a  copy  of  an 
entry  made  by  himself  or  any  other  person  for  the  purpose  of  refresh- 
ing his  recollection,  if,  on  reading  it,  he  can  testify  that  he  then  recollects 
the  fact  to  which  the  entry  relates.  MoCormioh  v.  Pennsylvania  Cent. 
B.  B.  Co.,  49  K  T.  303,  315  ;  Mardy  v.  Schultz,  29  id.  346,  351. 

When  it  appears  that  a  transfer  of  an  accoimt  sued  upon  is  in  writing, 


446  EVIDENCE. 


Best  evidence. 


the  writing  must  be  produced  as  the  best  evidence.  Gilmore  v.  Bangs, 
55  Ga.  403.  And  when  the  interest  which  the  party  in  possession  has 
in  personal  property,  as  whether  one-half  or  the  whole,  is  of  the  essence 
of  the  suit,  and  absolutely  necessary  to  fix  the  amount  of  the  recover}'-, 
and  it  appears  that  he  purchased  from  another  and  holds  title  under  a 
written  instrument  showing  the  quantity  of  his  interest,  the  bill  of 
sale  is  the  best  evidence  and  parol  evidence,  of  his*  title  is  inadmissible. 
Epping  V.  MocJder,  55  Ga.  376.  Where  a  contract  of  sale  is  in  writing 
the  written  instrument  is  the  best  evidence  of  the  terms  of  the  contract. 
Baldwin  v.  McKay,  41  Miss.  358. 

Where  an  instrument  is  partly  printed  and  partly  written,  and  there 
is  a  contradiction  between  the  written  and  printed  portions,  the  written 
parts  will  prevail  over  the  printed.  Woodruff  y.  Commercial  Ins.  Qo., 
2  Hilt.  122,  125 ;    Weisser  v.  Maitland,  3  Sandf.  318,  322. 

The  admission  of  oral  evidence  to  prove  the  contents  of  a  paper 
without  objection,  does  not  prevent  the  party  against  whom  it  is  oilered 
from  objecting  to  its  sufficiency  ;  Hopper  v.  Taylor,  4  E.  D.  Smith, 
486 ;  SouthwicTc  v.  Hayden,  7  Cow.  334 ;  nor  from  -moving  to 
strike  it  out  at  the  close  of  the  trial,  before  the  summing  up  the 
cause,  Dunn  v.  Hewitt,  2  Denio,  637 ;  Heely  v.  Barnes,  4  id.  73 ; 
though  it  has  been  held,  that,  when  improper  evidence  is  deliberately 
admitted,  without  objection,  which  bears  upon  the  issues  on  a  trial,  the 
court  has  no  right  to  strike  it  out,  even  on  motion.  Hall  v.  Earnest, 
36  Barb.  585.  If,  however,  the  evidence  has  been  received  upon  some_ 
condition,  mistake  or  contingency,  a  motion  may  be  made  to  strike  it 
out.  lb. 

In  the  third  place,  oral  evidence  cannot  be  substituted  for  any  writ- 
ing, the  existence  of  which  is  disputed,  if  its  production  is  material 
either  to  the  issue  between  the  parties,  or  as  to  the  credit  of  witnesses, 
and  it  is  not  merely  a  memorandum  of  some  other  fact. 

By  applying  the  rule  in  such  cases,  the  court  acquires  a  knowledge 
of  the  whole  contents  of  the  instrument,  which  may  have  a  different 
effect  from  the  statement  of  a  part.  Thus  it  is  not  allowed,  on 
cross-examination,  in  the  statement  of  a  question  to  a  witness,  to  repre- 
sent the  contents  of  a  letter,  and  to  ask  the  witness  whether  he  wrote  a 
letter  to  any  person  with  such  contents,  or  contents  to  the  like  effect, 
without  having  first  shown  the  letter  to  the  witness,  and  having  asked 
him  if  he  wrote  that  letter,  because,  if  it  were  otherwise,  the  cross-ex- 
amining counsel  might  put  the  court  in  possession  of  a  part  only  of  the 
contents  of  a  paper,  when  a  knowledge  of  the  whole  was  essential  to  a 
right  judgment  in  the  cause.     If  the  witness  acknowledges  the  writing 


EVIDENCE.  447 


Best  evidence  —  Records  —  Collateral  agreements. 


of  the  letter,  yet  he  cannot  be  questioned  as  to  its  contents,  but  the 
letter  itself  must  be  read.  The  Queen's  Case,  2  Brod.  &  Bing.  287. 
Two  or.  three  lines  of  a  letter  may  be  exhibited  to  a  witness,  without 
exhibiting  to  him  the  whole,  and  the  witness  may  be  asked  whether  he 
wrote  the  part  exhibited,  but  if  he  denies  that  he  wrote  such  part,  he 
cannot  be  examined  as  to  the  contents  of  the  letter.  lb. 

There  are  several  exceptions  to  the  rule  which  requires  the  best  evi- 
dence. 

Exception  1st.  "Where  it  is  necessary  to  prove  the  contents  of  any 
record,  or  of  proceedings  in  a  court  of  justice,  or  in  public  books  or 
registers,  it  is  sufficient,  in  general,  to  produce  an  examined  copy. 
This  is  on  a  principle  of  general  convenience,  and  because  it  is  apparent, 
that  if  the  contents  were  misrepresented,  there  would  be  obvious  means 
of  exposing  the  fraud  or  error.  The  manner  of  proving  records  will 
be  explained  hereafter. 

Exception  2d.  It  is  not,  in  general,  necessary  to  prove  the  appoint- 
ment of  pubhc  officers,  by  producing  record  evidence  of  their  election 
or  appointment,  for  this  would  be  attended  with  general  inconvenience ; 
and  a  strong  presumption  arises  from  the  exercise  of  a  public  office,  that 
the  election  or  appointment  is  valid.  In  the  case  of  sheriffs,  deputy 
sheriffs,  constables,  justices  of  the  peace,  and  the  like,  it  is  sufficient  to 
prove  that  they  acted  in  that  character,  without  producing  written  evi- 
dence of  an  election  or  appointment.     Ante,  432. 

An  affidavit  which  purports  to  be  sworn  to  before  a  proper  officer 
is  prima  facie  sufficient,  and  as  to  third  persons  conclusive. 

Exception  3d.  Where  the  written  communication  or  agreement 
between  the  parties  is  collateral  to  the  question  in  issue,  it  need  not  be 
produced  ;  Wabash,  etc.,  Canal  v.  Reinhart,  22  Ind.  463 ;  Brown  v. 
National  BamJc  of  Newjport,  11  Hun,  226  ;  as  where  the  writing  is  a 
mere  proposal,  which  has  not  been  acted  upon ;  or  where  a  written 
memorandum  was  made  of  the  terms  of  the  contract,  which  was  read 
in  the  presence  of  the  parties,  but  never  signed,  or  proposed  to  be 
signed  ;  or  where,  during  an  employment  under  a  written  contract,  a 
separate  verbal  order  is  given,  and  the  like  cases.  So  if  a  written  com- 
munication is  accompanied  by  a  verbal  one,  to  the  same  effect,  the  latter 
may  be  received  as  independent  evidence,  though  not  for  the  pur- 
pose of  proving  the  contents  of  the  writing,  nor  as  a  substitute  for 
it.  So  a  payment  of  money  may  be  proved  by  oral  evidence,  al- 
though a  written  receipt  was  taken ;  Wolf  v.  Foster,  13  Kans.  116 ; 
BO  an  oral  demand  of  goods  may  be  proved,  although  a  written  de- 
liland  was  made  at  the  same  time. 
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Where  it  is  important  to  show  that  there  was  a  consideration  for  the 
sale  of  chattels,  the  answer  of  a  witness  on  the  trial  that  such  consider- 
ation was  a  sum  of  money  and  "  one  hundred  acres  of  land,"  is  not  lia- 
ble to  the  objection  that  it  gives  the  contents  of  a  deed  of  land  which 
is  not  prodaced  on  the  trial.     Reynolds  v.  KeWy,  1  Daly,  283. 

A  ticket  issued  to  a  passenger  for  his  passage  from  New  Tork  to 
San  Francisco  does  not  preclude  the  passenger  from  showing  by  parol 
testimony  a  contract  for  such  transportation,  independent  of  that  ex- 
pressed in  such  ticket.  Yan  Buskirh  v.  Roberts,  31  N.  Y.  661.  Pas- 
sage tickets  are  regarded  as  vouchers  or  tokens  rather  than  contracts. 
Quinhy  v.  Va/iiderbilt,  17  IST.  Y.  306. 

Where  the  purpose  for  which  a  writing  was  executed  is  not  inconsistent 
with  its  terms,  it  may  properly  be  proved  by  parol.  HutoMns  v. 
Sebbard,  34  N.  Y.  24.  Where  the  principal  contract  is  oral,  and  a 
written  instrument  is  executed  and  delivered  in  part  performance 
thereof,  and  as  a  mere  incident  of  it,  the  written  instrument  does  not 
merge  the  oral  one,  and  the  latter  may  be  established  by  oral  evidence, 
lb. 

Exception  4th.  Proceedings  before  justices  of  the  peace,  in  the  trial 
of  actions  before  them,  may  be  proved  without  the  production  of  their 
dockets,  provided  the  statutory  requirements  are  observed. 

The  Code  provides  that  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  or  a  transcript  thereof  certified  by  him,  is  evidence 
before  him  of  any  matter  required  by  law  to  be  entered  by  him  therein. 
Vol.  1,  p.  139,  §  938. 

Before  the  justice  himself,  his  own  docket  is  evidence,  without  any 
proof  of  its  authenticity,  or  of  the  official  character  of  the  justice. 
Smith  V.  Frost,  5  Hill,  431 ;  Graf  v.  Griswold,  1  Denio,  432.  So  a 
transcript  of  his  docket,  or  of  other  proceedings  before  himself,  is 
equally  evidence  before  himself,  without  any  other  proof  of  authen- 
ticity. 

When  the  action  is  tried  before  some  justice  other  than  the  one  who 
rendered  the  judgment,  or  is  tried  in  some  other  court,  the  docket  may 
be  proved  by  a  transcript  of  it,  duly  certified  by  the  clerk  of  the  county 
in  which  such  justice  resides.  The  Code  provides  as  follows  :  "  A  tran- 
script from  the  docket-book  of  a  justice  of  the  peace  within  the  State, 
subscribed  by  him,  and  authenticated  by  a  certificate  of  the  clerk  of 
the  county  in  which  the  justice  resides,  under  his  hand  and  official  seal, 
to  the  effect  that  the  person  subscribing  the  transcript  was,  at  the  date 
of  the  judgment  therein  mentioned,  a  justice  of  the  peace  of  that 
county,  and  that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
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believes  that  the  signature  to  the  transcript  is  genuine,  is  evidence 
of  any  matter  stated  in  the  transcript  which  is  required  by  law  to 
be  entered  by  the  justice  in  his  docket-book.     Vol.  1,  p.  139,  §  939. 

The  form  of  a  transcript  and  certificate  will  be  given  in  a  subsequent 
place. 

The  object  in  permitting  proof  to  be  made  of  the  docket  by  a  certi- 
fied transcript  was  to  save  justices  from  the  inconvenience  of  attending 
in  person,  as  witnesses,  to  prove  their  dockets  in  those  cases  in  which 
that  became  important.  Heermans  v.  Williams,  11  "Wend.  636.  The 
statute  must  be  substantially  complied  with,  or  the  transcript  will  not 
be  competent  evidence.  To  authenticate  the  fact,  that  the  justice  was 
such  at  the  time  of  the  rendition  of  the  judgment,  the  county  clerk's 
certificate  is  the  only  competent  evidencje  where  a  transcript  of  the 
docket  is  used.  And  where  a  judgment  is  a  necessary  part  of  a  defense, 
the  judgment  cannot  be  proved  by  the  production  of  a  sworn  copy  of 
the  docket,  even  if  it  is  proved  by  the  justice  who  rendered  it  to  be  a 
true  copy.  In  such  cases  the  docket  is  the  best  evidence,  and  must  be 
produced,  unless  the  justice  is  dead  or  absent.  Pratt  v.  Peckham,  25 
Barb.  195  ;  Pollock  v.  Hoag,  4  E.  D.  Smith,  473.  And  see  MoGarty 
V.  Sherman,  3  Johns.  429.  But  see  Wilkinson  v.  Vorce,  41  Barb. 
370. 

"  The  proceedings  in  an  action  brought,  or  a  special  proceeding  in- 
stituted before  a  justice  of  the  peace  within  the  State,  may  also  be 
proved  by  the  oath  of  the  justice.  In  case  of  his  death  or  absence,  they 
may  be  proved  by  the  original  minutes  of  the  proceedings  kept  by  him 
pursuant  to  law,  accompanied  with  proof  of  his  handwriting ;  or  by  a 
copy  of  the  minutes  sworn  to  by  a  competent  witness,  as  having  been 
compared  with  the  original  entries,  with  proof  that  those  entries  were 
in  the  handwriting  of  the  justice."     Vol.  1,  p.  139,  §  940. 

If  the  justice  neglects  to  keep  a  docket,  or  keeps  a  docket  which 
does  not  conform  to  the  statutory  requirement,  proceedings  before  him 
may  still  be  proved  by  the  justice  himself.  Baleer  y.  Brintnall,  52 
Barb.  188. 

The  docket  of  a  justice  may  be  proved  by  producing  it,  and  proving 
by  the  justice  that  it  is  his  docket,  if  the  proceeding  which  requires  it 
is  had  before  some  other  justice  or  court.  Booner  v.  Laine,  10 
"Wend.  536. 

The  pleadings  may  be  produced  and  proved  by  a  justice  without  pro- 
ducing his  docket  or  a  transcript  of  it,  when  it  is  not  material  to  prove 
any  thing  more  than  the  contents  of  the  pleadings.  Brotherton  v. 
Wright,  15  Wend.  237.  And  so,  too,  the  proceedings  in  an  action  may 
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be  proved  without  a  copy  of  the  judgment,  certified  by  the  county 
clerk.  And  where  a  judgment  has  been  rendered  by  a  justice  of  the 
peace,  upon  process  served  by  a  person  deputized  by  such  justice  to 
serve  it,  it  was  held  that  a  copy  of  the  judgment  and  of  the  proceedings 
taken  for  the  recovery  thereof  was  competent  and  legal  evidence  of 
such  proceedings  for  the  appointment  of  such  person  to  serve  the  pro- 
cess, and  of  the  rendition  of  the  judgment,  when  the  question  arose  in 
a  collateral  action,  provided  the  copy  of  the  judgment  and  proceed- 
ings was  signed  with  the  official  signature  of  the  justice  ;  and  it  was 
also  proved  by  a  witness  that  the  paper  was  a  correct  copy  of  the  justice's 
proceedings  and  judgment.  Wilkmson  v.  Voroe,  41  Barb.  370.  The 
same  case  also  holds  that  such  proof  is  sufficient  evidence  of  the  judg- 
ment itself,  in  a  collateral  action.     But  see  the  cases  above  cited. 

The  docket  is  conclusive  evidence  between  the  parties  to  the  action ; 
but  it  is  not  evidence  at  all  in  some  cases.  If  a  constable  sues  to  re- 
cover his  fees  for  serving  the  summons  in  the- action,  the  docket  is  no 
evidence  to  prove  what  constable  served  the  summons,  nor  the  amount 
of  his  fees.  Reynolds  v.  Brown,  15  Barb.  24.  And  see  Cornell  v. 
Moulton,  3  Denio,  12  ;  Wardwell  v.  Patrioh,  1  Bosw.  406 ;  McQraw 
V.  Walker,  2  Hilt.  404.  If  the  docket  is  lost,  provision  is  made  for 
proving  its  contents.  Vol.  1,  p.  87,  §  3155. 

The  statute  requires  certain  proceedings  to  be  entered  in  the  docket 
of  a  justice.  Vol.  1,  p  84,  §  3140.  It  also  authorizes  him  to  enter 
such  other  proceedings  as  he  may  think  proper,  if  they  are  such  as  took 
place  before  him  in  the  action.  Vol.  1,  p.  85,  §  3140.  This  evidently 
relates  to  some  proceeding  in  the  cause  by  the  parties,  by  way  of  prac- 
tice on  the  trial  or  preceding  it,  or  as  to  some  agreement  made  by  the 
parties  on  the  trial.  If  the  parties  agree  before  the  justice,  on  the  trial, 
that  the  plaintiff  may  withdraw  his  action  at  any  time  within  four  days 
after  it  is  submitted  to  the  justice,  this  is  a  valid  agreement ;  and  if  it 
is  entered  in  the  justice's  docket,  that  will  be  competent  proof  of  the 
fact,  and  will  not  be  liable  to  contradiction  by  parol  evidence.  Smith 
V.  Gompton,  20  Barb.  262. 

Parol  evidence  is  not  admissible  to  contradict  a  justice' s  docket.  lb. ; 
Sard  V.  Shipman,  6  Barb.  621 ;  JViles  v.  Totman,  3  id.  594 ;  Mc- 
Lean  v.  Huga/rm,  13  Johns.  184 ;  Royce  v.  Burt,  42  Barb.  339,  655. 
Though  there  is  an  exception  to  this  rule,  and  that  is  when  it  is  offered 
to  be  shown  that  the  justice  had  no  jurisdiction  to  render  the  alleged 
judgment.     Arhte,  28,  Jurisdict/ion. 

The  justice  may  properly  enter  into  his  docket  a  statement  of  what 
matters  were  actually  tried,  and  also  what  matters  were   withdrawn 


EVIDENCE.  451 


Best  evidence  —  Proceedings  before  j  usticea . 


from  the  consideration  of  the  jury  or  of  the  justice,  if  he  deems  it 
proper  or  material  to  do  so,  and  they  will  then  become  a  part  of  the 
docket. 

If  the  justice  does  not  make  any  such  entry,  the  facts  may  be  proved 
by  any  person  who  knows  them  from  being  present  at  the  trial,  acting 
as  counsel,  or  even  though  he  was  a  mere  spectator.  Phillips  v.  Be- 
rick,  16  Johns.  136  ;  Snider  v.  Croy,  2  id.  227 ;  Wilder  v.  Case,  16 
Wend.  583. 

The  minutes  of  the  justice,  or  those  of  the  attorneys  or  counsel  who 
tried  the  cause,  are  no  higher  evidence  than  their  oral  testimony.  The 
manner  of  proving  the  evidence  of  a  former  witness  has  been  already 
explained  ;  and  the  same  rules  apply  to  the  proof  of  other  facts  which 
transpired  at  the  trial.     Ante,  897,  438. 

Where  a  transcript  of  the  docket  is  wanted  as  evidence,  before  some 
court  or  justice  other  than  the  one  who  rendered  it,  an  application 
should  be  made  to  the  justice  who  rendered  it,  for  a  certified  copy  of 
it.  Such  justice  should  then  make  a  literal  copy  of  the  entire  judg- 
ment, as  it  is  entered  in  his  docket,  and  of  all  the  other  matters  which 
he  has  entered  therein,  as  a  part  of  the  proceedings  in  the  action. 
This  transcript  should  then  be  certified  by  the  justice. 

But,  before  the  transcript,  so  made,  can  be  read  in  evidence,  a  cer- 
tificate must  be  procured  from  the  county  clerk  of  the  county  in  which 
the  justice  resided  at  the  time  of  the  rendition  of  the  judgment.  Vol. 
1,  p.  139,  §  3939;  Maynardv.  Thompson,  8  Wend.  393.  This  cer- 
tificate should  be  attached  to  the  transcript. 

This  seal  of  the  clerk  must  be  the  seal  of  the  county  clerk's  oflice, 
but  it  need  not  be  impressed  upon  wax  or  wafer,  or  any  similar  sub- 
stance, it  will  be  sufficient  if  impressed  directly  upon  the  paper,  as  a 
part  of  the  certificate.  A  transcript  thus  certified  by  the  county  clerk, 
under  his  hand  and  official  seal,  proves  itself,  and  is  admissible  upon 
its  production  as  evidence. 

The  Code  provides  that  "  A  transcript  from  the  docket-book  of  a 
justice  of  the  peace  within'  an  adjoining  State,  of  a  judgment  rendered 
by  him ;  a  transcript  of  his  minutes  of  the  proceedings  in  the  cause, 
previous  to  the  judgment ;  or  of  an  execution  issued  thereon ;  or  of 
the  return  of  an  execution,  when  subscribed  by  the  jiistice,  and  authen- 
ticated as  prescribed  in  the  next  section,  is  presumptive  evidence  of 
his  jurisdiction  in  the  cause,  and  of  the  matters  shown  by  the  tran- 
script."    Vol.  1,  p.  141,  §  948. 

"  Such  transcript  must  be  authenticated  by  a  certificate  of  the  justice, 
annexed  thereto,  to  the  effect  that  it  is  in  all  respects  correct,  and  that 
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lie  had  jurisdiction  of  the  cause  ;  and  also  by  a  certificate  of  the  cierk 
or  prothonotary  of  the  county,  in  which  the  justice  resided  at  the  time 
of  rendering  the  judgment,  under  the  hand  and  seal  of  the  Court  of 
Common  Pleas,  or  other  County  Court  of  the  county  to  the  effect  that 
the  person  subscribing  the  certificate  attached  to  the  transcript  was,  at 
the  date  of  the  judgment,  a  justice  of  the  peace  of  that  county ;  and 
that  the  signature  thereto  is  in  his  own  handwriting."  Vol.  1,  p.  141, 
§949. 

"  The  judgment  and  other  proceedings,  and  the  justice's  authority 
to  render  the  judgment,  may  also  be  proved  by  the  production  of  the 
docket,  or  of  a  copy  of  the  judgment  or  other  proceedings ;  and  the 
oral  testimony  of  the  justice  to  the  truth  and  correctness  thereof,  and 
to  his  authority  to  render  the  judgment.     Vol.  1,  p.  141,  §  950. 

There  are  numerous  papers  and  documents  which  may  be  proved 
by  certified  copies ;  but  those  will  be  noticed  in  a  subsequent  place. 

Exception  6th.  Producing  papers,  etc.,  on  notice.  When  a 
paper  is  in  the  hands  of  the  opposite  party,  and  it  is  important  to  show 
its  contents  on  the  trial  of  an  action,  a  notice  should  be  given  to  that 
party  to  produce  it ;  and  if  he  refuses  to  do  so,  after  the  service  of  a 
regular  and  proper  notice  on  him  for  that  purpose,  parol  evidence  may 
be  given  of  the  contents  of  such  paper. 

If  an  important  paper  is  in  the  hands  of  the  opposite  party,  it  is  a 
general  rule  that  a  notice  to  produce  the  paper  must  be  given  before 
parol  evidence  can  be  given  of  its  contents.  There  are,  however,  ex- 
ceptions to  this  rule.  If  the  pleadings  give  a  party  notice  to  be  pi^e- 
pared  to  produce  a  particular  paper  or  instrument  at  the  trial,  if  neces- 
sary to  contradict  the  evidence  of  his  opponent,  no  notice  to  prodiice 
the  paper  or  instrument  is  necessary.  Hammmid  v.  Sopping,  13 
"Wend.  505 ;  Hardin  v.  Kretsinger,  IT  Johns.  293 ;  Edwards  v. 
Bonneau,  1  Sandf.  610 ;  Hays  v.  Riddle,  id.  248 ;  Hose  v.  Lewis,  10 
Mich.  483.  So  the  rule  is  the  same  when  the  paper  to  be  proved  is  a  • 
duplicate  original ;  or  where  the  instrument  is  itself  a  notice,  such  as  a 
notice  to  quit,  or  notice  of  the  dishonor  of  a  bill  or  note. 

When  it  is  shown  that  an  instrument  is  wrongfully  destroyed  by  the 
party  who  made  \i,  and  who  wrongfully  obtained  possession  of  it,  parol 
evidence  may  be  given  of  its  contents,  without  any  notice  to  produce 
it  at  the  trial.  Scott  v.  Pentz,  5  Sandf.  572.  So  if  a  party  is  deprived 
of  the  possession  of  written  instruments  belonging  to  him  by  the  fraud 
of  the  adverse  party,  parol  evidence  of  their  contents  is  admissible. 
Orimes  v.  Kirriball,  3  Allen  (Mass.),  518. 

When  it  is  shown  that  a  paper  is  lost,  without  the  fault  of  the  party 
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losing  it,  he  may  give  parol  evidence  of  its  contents.  Lwvngston  v. 
Rogers,  1  Gaines'  Cases,  xxvii ;  Read  v.  Brookmcm,  3  Term  R.  151 ; 
New  York  Gar  Oil  Co.  v.  Richmond,  6  Bosw.  213. 

The  mere  fact  that  a  party  has  voluntarily  destroyed  a  paper  will 
not  preclude  him  from  giving  secondary  evidence  of  its  contents  if  the 
circumstances  of  its  destruction  are  consistent  with  an  honest  purpose. 
Rvdolph  v.  Lane,  5Y  Ind.  115.  But  before  he  can  offer  secondary 
evidence  of  its  contents  he  must  repel  every  inference  of  fraudulent 
design  in  its  destruction.  Blake  v.  Fash,  44  111.  302;  Joannes  v. 
Bennett,  5  AUen  (Mass.),  169.  See  Bagley  v.  McMickle,  9  Cal.  430. 

It  is  not  necessary  to  allege  in  the  pleadings  that  a  paper  is  lost  to 
enable  a  party  to  give  parol  evidence  of  its  contents.  Supervisors  of 
Livingston  v.  White,  30  Barb.  72. 

In  an  action  against  a  county  treasurer  and  the  sureties  in  his  bond, 
it  was  proved  that  a  bond  was  executed  ;  that  it  was  delivered  to  the 
county  treasurer  by  the  witness,  as  he  believed,  though  he  was  not 
positive  of  the  fact;  and  it  was  also  proved  by  the  county  clerk  that 
he  had  searched  for  the  bond  on  several  occasions,  and  could  not  find 
it  in  his  office ;  and  that  he  did  not  recollect  of  having  seen  it  in  his 
office  at  all.  This  was  held  to  be  sufficient  to  admit  parol  evidence  of 
its  contents.  lb. 

So  where  proof  was  made  that  a  search  had  been  made  in  the  county 
clerk's  office  for  an  appeal  bond,  which  had  been  delivered  there  by  a 
justice  of  the  peace,  and  that  it  could  not  be  found  in  the  place  where 
such  bonds  were  usually  kept ;  and  it  was  also  shown  that  the  justice 
also  searched  among  all  his  papers  and  could  not  find  it,  this  was 
held  to  be  sufficient  proof  of  loss  to  admit  parol  evidence  of  the  con- 
tents of  the  bond.  Teall  v.  Van  Wyck,  10  Barb.  376.  A  clerk's  cer- 
tificate would  be  competent  evidence  of  such  search,  though  the  proof 
might  be  made  by  any  other  person  who  had  made  -such  search.  lb. 
See  MandevUle  v.  Reynolds,  68  N.T.  528 ;  vol.  1,  p.  135,  §  921. 

The  mere  fact  that  a  written  instrument  is  without  the  State  will  not 
authorize  parol  proof  of  its  contents.  There  must  be  preliminary  proof 
of  some  reasonable  effort  to  procure  the  original.  Shaw  v.  Mason,  10 
Kans.  184;  Woodv.  Culleti,  13  Minn.  394;  Garland  v.  Ounningham, 
37  Penn.  St.  228. 

But  when  it  is  shown  that  a  paper  is  in  the  possession  of  a  party  out 
of  the  State,  and  that  the  person  who  has  it  in  possession  refuses  per- 
emptorily to  produce  it,  after  all  legal  means  for  that  purpose  have 
been  resorted  to,  and  it  is  not  shown  that  the  laws  of  the  State  where 
he  is  wiU  compel  him  to  produce  it,  although  he  is  examined  as  a  wit- 
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ness  on  a  commission,  this  is  sufficient  to  authorize  parol  evidence  of 
its  contents.     Forrest  v.  Forrest,  6  Duer,  103,  137. 

Parol  evidence  may  be  given  of  the  contents  of  a  letter,  after  it  is 
proved  to  be  in  the  hands  of  the  defendant,  and  that  he  has  refused 
to  produce  it,  after  the  service  of  a  proper  notice  on  him  for  that  pur- 
pose. Sheldon  V.  Wood,  2  Bosw.  269.  So»vFhen  a  paper  vras  made 
out  in  duplicate,  and  it  is  shown  that  one  of  the  originals  is  lost  and 
the  other  is  in  the  possession  of  a  party  on  trial  for  an  offense,  a  copy 
of  the  paper  may  be  given  in  evidence,  as  there  is  no  power  in  the 
court  to  compel  the  accused  to  produce  the  paper  as  evidence  against 
himself.     State  v.  Gurnee,  14  Kans.  111. 

In  an  action  by  a  principal  against  his  agent,  for  not  paying  over 
moneys,  parol  evidence  cannot  be  given  of  the  contents  of  a  letter  sent 
by  the  plaintiff  to  the  defendant,  demanding  payment,  without  first 
proving  that  due  notice  had  been  given  to  produce  the  letter  at  the 
trial.      Weeks  v.  Lyon,  18  Barb.  530. 

It  has  been  held  that  a  party  is  not  required  to  produce  papers  at 
the  trial,  unless  previous  notice  has  been  given  requiring  their  produc- 
tion ;  and  the  fact  that  he  has  the  papers  in  court  does  not  operate  to 
dispense  with  the  notice,  unless  the  nature  of  the  case  apprises  him 
that  they  will  be  necessary  on  the  trial.  Grimm  v.  Hamel,  2  Hilt.  434. 
The  object  of  the  notice  is  not  only  to  obtain  the  papers  or  lay  the 
foundation  of  secondary  evidence  of  their  contents,  but  also  to  give  the 
party  notified  an  opportunity  to  procure  testimony  to  support  or  im- 
peach them,  or  to  show  that  no  such  papers  as  those  called  for  ever 
existed.  lb. ;  Rogers  v.  Ycm  Hoesen,  12  Johns.  221 ;  Gorham  v.  Gale, 
7  Cow.  739;  3  Greenleaf's  Ev.,  §  561,  note  2,  and  cases.  But  when  a 
witness,  who  is  intrusted  with  a  written  instrument  executed  by  the 
parties  to  the  action,  admits  in  court  that  it  is  then  in  his  possession,  he 
must  produce  it;  and  he  cannot  excuse  himself  from  producing  it  on 
the  ground  that  he  has  not  been  served  with  a  subpoena  duces  tecum, 
or  a  notice  to  produce  it.  Boynton  v.  Boynton,  16  Abb.  87.  And 
when  a  party  requires  its  production,  it  is  the  duty  of  the  court  to  re- 
quire such  production,  for  the  purpose  of  determining  its  materiality 
as  evidence ;  and  a  refusal,  by  the  justice,  to  comply  with  such  request 
will  be  error,  even  though  it  may  not  then  appear  that  the  paper  is  ma- 
terial evidence.  lb. 

The  general  rules  of  practice  requiring  a  written  notice  to  produce 
papers  has  reference  to  the  preliminary  preparations  for  trial.  The 
reason  of  the  rule  does  not  apply  to  a  notice  given  in  the  presence  and 
hearing  of  the-  court,  while  the  trial  is  in  progress,  from  day  to  day ; 
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and  where,  at  a  previous  hearing  before  a  referee,  the  plaintiff  had  given 
the  defendant  verbal  notice  to  produce  certain  bills  and  receipts,  or 
that  parol  evidence  of  their  contents  would  be  given,  this  was  held  to 
be  sufficient  notice.  Kerr  v.  McOuire,  28  How.  28;  S.  C,  28  IST.T.  446. 

The  notice,  when  given,  ought  to  be  served  personally,  whether  it  is 
made  on  the  party  or  his  attorney.  Rathhun  v.  Acker,  18  Barb.  393. 

This  notice  ought  to  be  served  by  making  a  copy  of  it,  and  delivering 
it  personally  to  the  defendant  a  reasonable  time  before  the  trial,  so  that 
he  may  have  time  to  search  for  it  if  necessary,  or  so  that  he  may  have 
a  reasonable  opportunity  to  obtain  his  witnesses  to  testify  in  relation  to 
the  paper  when  produced. 

It  is  best  to  serve  a  written  notice,  so  as  to  avoid  any  question  as  to 
the  sufficiency  of  the  notice,  either  in  form  or  in  substance ;  for  if  the 
notice  is  a  written  one,  there  can  be  no  dispute  as  to  what  the  notice 
really  was,  but  merely  as  to  its  effect,  or  as  to  the  time  of  its  service. 

The  notice  ought  to  describe  the  paper  required  in  the  most  par- 
ticular manner  that  can  be  reasonably  done,  so  that  the  party  who  is  re- 
quired to  produce  it  may  have  full  information  of  the  paper  which  he 
is  required  to  produce.  In  most  cases  such  a  description  can  be  given 
as  will  leave  no  room  for  doubt  as  to  the  paper  desired,  or  for  any  reason- 
able excuse  for  saying  that  the  notice  was  not  sufficiently  specific. 

The  reference  to  a  paper  may  be  to  its  date,  the  names  of  the  parties 
to  it,  the  nature  of  the  paper,  the  object  for  which  it  was  made,  the 
person  who  witnessed  it,  or  the  person  for  whose  benefit  it  was 
executed. 

The  proof  of  the  service  of  the  notice  should  be  made  orally  on  oath 
before  the  justice  who  tries  the  cause,  and  not  by  affidavit,  so  that  the 
party  may  be  cross-examined.  Villard  v.  Oermer,  1  Sandf.  50.  If  a 
party  insists  that  the  notice  was  not  served  in  time,  he  ought  to  refuse 
to  produce  the  paper,  and  then  object  to  parol  evidence  of  its  contents ; 
for  if  he  produces  the  paper  he  will  waive  the  objection  as  to  the  suffi- 
ciency of  the  notice.  lb. 

The  service  of  a  notice  on  a  party  requiring  him  to  produce  a  paper 
does  not  compel  him  to  produce  it,  Uke  the  service  of  a  subpoena  duces 
tecum ;  the  only  effect  of  the  notice  is  to  permit  the  introduction  of 
parol  evidence  as  to  the  contents  of  the  paper  in  cases  in  which  due 
notice  has  been  given  to  produce  it,  and  a  refusal  to  do  so.  Edmonstone 
V.  Hartshorn,  19  N.  T.  9. 

If  the  paper  is  not  in  the  possession  of  the  party  served,  nor  under 
his  control,  the  service  of  the  notice  will  not  authorize  the  introduction 
of  parol  evidence  of  its  contents ;  as  in  the  case  of  the  service  of  a  notice 
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on  the  plaintiff  to  produce  a  letter  which  was  written  to  his  assignor, 
which  was  held  insufficient.  Chaffee  v.  Cox,  1  Hilt.  79.  The  assignor 
ought  to  be  subpoenaed  to  produce  the  paper,  in  such  a  case.  lb.  If 
he.  has  lost  or  destroyed  it,  then  parol  evidence  may  be  given  of  its 
contents.  lb. 

Two  letters  were  written,  one  immediately  after  the  other,  and  were 
signed  by  the  same  person,  contained  the  same  words,  and  addressed  to 
the  same  person  ;  one  was  sent  to  the  person  addressed,  the  other  re- 
tained by  the  writer  ;  it  was  held  that  each  was  an  original  or  duplicate, 
and  that  the  one  retained  might  be  introduced  in  evidence,  without  a 
notice  to  produce  the  other.     Hubbard  v.  Bussell,  24  Barb.  404. 

Before  a  certified  copy  of  a  paper  is  evidence,  or  before  parol  evi- 
dence can  be  given  of  the  contents  of  a  paper,  it  must  be  shown  that 
there  was  an  original  which  was  duly  executed.  Fellows  v.  Hyrvng, 
23  How.  230 ;  Metoalf  v.  Van  Benthuysen,  3  N.  Y.  424  ;  Hampshire 
V.  Floyd,  39  Texas,  103  ;  Bigelow  v.  Young,  30  Ga.  121.  If  the  lost 
instrument  was  attested  by  a  subscribing  witness  who  is  within  the 
jurisdiction  of  the  court  in  which  the  evidence  is  to  be  offered,  that 
witness  must  be  called  before  the  contents  of  the  instrument  can  be 
given  in  evidence.     Hewitt  v.  Morris,  5  Jones  &  Sp.  18. 

In  some  cases  the  law  will  presume  the  loss  or  destruction  of  a  writ- 
ten instrument  so  as  to  admit  secondary  evidence  of  its  contents,  with- 
out formal  proof  of  the  preliminary  facts.  Thus  where  promissory 
notes  have  been  surrendered  to  the  maker  upon  payment  in  cash  or  new 
obligations  the  law  presumes  the  destruction  of  the  surrendered  notes, 
and  permits  secondary  evidence  of  their  contents.  Chrysler  v.  Renois, 
43  ISr.  Y.  209  ;  Jaakson  v.  Boot,  18  Johns.  60  ;  Belts  v.  Jackson,  6 
Wend.  173,  181;   Toter  v.  Samno,  6  Watts,  164,  166. 

So  in  an  action  under  the  statute  authorizing  the  purchaser  of  a  lot- 
tery ticket  to  sue  for  and  recover  double  the  sum  paid  with  double 
costs,  it  is  competent  to  prove  the  purchase  of  lottery  tickets  without 
producing  the  tickets  or  accounting  for  their  non-production.  Orover 
V.  Morris,  73  IST.  Y.  473  ;  Wilkinson  v.  Gill,  74  id.  63.  As  to  the 
compulsion  of  an  attorney  to  produce  a  paper  belonging  to  his  client, 
see  "  Privileged  Oommunijcations." 

The  loss  of  a  paper  may  be  shown  by  the  party  who  owned  it,  if  he 
lost  it ;  or  by  any  other  person  who  may  have  lost  it  or  destroyed  it. 
Since  the  amendment  of  the  law  permitting  parties  to  swear  as  wit- 
nesses for  themselves,  the  statute  authorizing  parties  to  prove  the  loss 
of  papers  becomes  of  little  consequence,  and  no  reference  will  be 
made  to  the  cases  on  that  question.    After  being  sworn,  the  party  is  ex- 
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amined  on  his  owq  behalf,  and  he  may  then  be  cross-examined  by  the 
opposite  party. 

Where  a  paper  was  deposited  with  a  third  party  with  instructions  to 
furnish  copies  on  request,  but  not  to  part  with  the  original,  a  copy  of 
the  agreement  may  be  given  in  evidence  after  the  proof  of  the  death  of 
the  custodian,  and  that  the  original  could  not  be  found  among  his 
papers.     Krise  v.  Neason,  66  Penn.  St.  253. 

This  evidence  is  intended  for  the  justice  alone,  to  enable  him  to  de- 
termine whether  parol  or  secondary  evidence  shall  be  admitted.  The 
proof  of  the  loss  of  a  paper  will  be  sufficient,  whenever  it  appears  that 
the  party  has  made  all  due  and  reasonable  search  for  it,  in  those  places 
in  which  it  was  usually  kept,  or  in  which  it  might  reasonably  be  ex- 
pected to  be  found,  if  such  search  is  unsuccessful. 

The  sufficiency  of  the  proof  of  the  loss  of  a  paper  is  a  preliminary 
matter  addressed  to,  and  determined  by,  the  court  exclusively ;  and  its 
sufficiency  is  to  be  passed  on  in  view  of  the  peculiar  features  which 
characterize  each  case  as  it  arises.  Graham  v.  Ghrystal,  1.  Abb.  (N.  S.) 
121. 

The  question  of  the  sufficiency  of  the  proof  of  loss  and  unavailing 
search  is  so  far  a  matter  Id  the  discretion  of  the  trial  court,  that  there 
must  be  an  admission  of  secondary  evidence  wholly  without  prelimi- 
nary proof  to  authorize  an  appellate  court  to  find  error.  MeQullooh  v. 
Hoffman,  73  K  T.  615. 

The  question  is  peculiarly  one  for  the  justice,  and  he  will  only  re- 
quire such  proof  as  satisfies  him  that  an  honest  attempt  has  been  made 
to  produce  the  paper,  and  a  failure  to  find  it  after  a  reasonable  and 
diligent  effort  for  that  purpose. 

All  that  the  law  requires  as  aground  for  the  admission  of  secondary 
evidence  is  a  reasonable  assurance  that  evidence  of  a  higher  nature  is 
not  withheld  or  suppressed  by  the  party  offering  it.  OlarTc  v.  Eorn- 
heoh,  2  Green  (N.J.),  430. 

The  loss  of  a  paper  may  be  proved  by  presumptive  evidence  as  well 
as  any  other  fact.     Glarh  v.  HornbeGk,  2  Green  (JST.  J.),  430. 

Secondary  evidence  of  the  contents  of  a  release  may  be  given  after 
the  party  offering  the  evidence  has  testified  that  he  has  not  seen  the 
original  for  four  years ;  that  he  has  made  diligent  search  and  inquiry 
for  it ;  that  when  he  last  saw  it  he  delivered  it  to  one  "W.,  and  after 
W.  has  testified  that  he  did  not  have  it.  Augsbury  v.  Mower,  68  N. 
Y.  619.  So  where  a  witness  testifies  that  a  letter  is  lost  and  he  does 
not  know  what  has  become  of  it,  a  prima  facie  case  is  made  for  the  in- 
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troduction  of  parol  evidence  of  its  contents.      Voorhees  v.  Dorr,  51 
Barb.  580 ;  Indianapolis,  etc.,  v.  H.  R.  Co.  Jewett,  16  Ind.  273. 

The  secondary  evidence  being  admitted,  it  becomes  the  province  of 
the  justice  or  jury  to  pass  upon  its  credit  and  weight.  It  takes  the 
place  of  primary  evidence  and  is  entitled  to  the  same  consideration. 
Bagley  v.  MoMiohle,  9  Gal.  430.  The  sufficiency  of  the  preliminary 
proof  is  a  question  for  the  court ;  the  weight  of  the  secondary  evidence 
is  for  the  jury.  The  opposite  party  may  be  sworn  for  the  purpose  of 
rebutting  or  explaining  the  evidence  given,  to  show  the  loss  of  a  paper, 
and  he  will  also  be  liable  to  cross-examination. 

A  paper  produced,  on  notice,  by  the  adverse  party,  must  be  prove  d 
by  him  who  offers  it,  in  like  manner  as  if  he  had  himself  produced  it, 
unless  the  party  who  produces  it  is  a  party  to  the  instrument,  or  claims 
a  beneficial  interest  under  it. 

A  notice  to  produce  a  paper  need  not  be  given  but  once  ;  and  if  once 
regularly  given,  the  party  on  whom  the  notice  is  served  will  be  bound 
to  produce  the  paper  at  the  trial,  notwithstanding  the  cause  may  be  ad- 
journed several  times  after  such  service.  Jackson  v.  Shea/rman,  6 
Johns.  19.  And  the  notice,  properly  given  in  a  justice's  court,  will  be 
sufficient  even  if  the  cause  is  removed  to  the  County  Court,  by  appeal, 
and  then  tried  there.  Wilson  v.  Oale,  4  Wend.  623  ;  Meah  v.  Moore, 
19  Johns.  337. 

§  9.  Sufficient  to  proTe  the  substance  of  the  issue.  Another 
general  rule  is,  that  the  substance  only  of  the  issue  needs  to  be  proved. 
This  rule  is  founded  on  the  principles  of  good  sense  and  justice.  If 
a  party  proves  the  substance  of  the  issue,  he  has  proved  a  substan- 
tial ground  of  action,  and  is  entitled  to  his  remedy.  He  will  not  be 
obliged  to  prove  immaterial  averments,  which  might  be  expunged  from 
the  record  without  affecting  his  right  to  recover.  Such  averments 
serve  only  to  incumber  the  record ;  and  the  proof  of  them  would  be 
as  immaterial  as  the  averments  themselves. 

The  old  law  was  quite  strict  as  to  a  variance  between  the  allegations 
in  the  pleadings  and  the  evidence  introduced  to  prove  them.  But 
since  the  enactment  of  the  Code,  variances  are  comparatively  of  little 
importance. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof  must 
be  disregarded  as  immaterial,  unless  the  court  is  satisfied  that  the  ad- 
verse party  h^s  been  misled  thereby  to  his  prejudice.  Code  of  Civil 
Pro.,  §  2943.  Under  the  Code,  a  liberal  system  of  practice  has  sprung 
up,  which  is  well  illustrated  by  the  cases  reported. 

The  cases  decided  soon  after  the  enactment  of  the  Code  were  some- 
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■what  like  the  practice  under  the  old  law,  and  variances  were  regarded 
in  cases  in  which  they  would  now  be  disregarded.  In  one  case  the 
complaint  alleged  that  an  injury  had  resulted  to  the  plaintifE's  cow,  in 
consequence  of  the  neglect  of  the  defendant,  a  railroad  corporation,  in 
not  putting  up  cattle-guards ;  but  the  proof  showed  that  the  injury 
arose  from  a  neglect  to  put  u^  fences ;  and  this  was  held  to  be  a  ma- 
terial and  fatal  variance,  for  which  the  judgment  below  was  reversed. 
ParTcer  v.  Rensselaer  <&  Saratoga  R.  R.,  16  Barb.  315.  In  another 
case,  the  action  was  for  the  recovery  of  the  price  of  hay  sold ;  the 
answer  alleged  that  the  hay  delivered  "  was  very  poor,  and  of  very 
little  value."  This  allegation  was  held  not  to  authorize  proof  that 
"  the  hay  was  good  for  nothing,  and  that  no  use  could  be  made  of  it 
whatever."     Diefendorff  y.  Gage,  Y  Barb.  18. 

The  technical  strictness  of  the  two  cases  just  cited  is  not  now  fol- 
lowed, but  a  much  more  liberal  rule  is  adopted,  both  ia  relation  to 
complaints  and  answers,  and  the  proof  offered  in  support  of  them. 
And  first,  as  to  complaints.  If  the  complaint  alleges  a  sale  and  deliv- 
ery of  goods  to  the  defendant,  it  will  be  sufficient  to  prove  that  the 
goods  were  purchased  "  by  order  of  the  defendant,"  for  a  third  person, 
and  that  the  delivery  of  the  goods  was  made  to  such  third  person. 
Rogers  v.  Yerona,  1  Bosw.  417. 

So,  where  a  complaint  describes  a  note  sued  on  as  being  given  by 
"  Orrin  North  "  and  the  note  offered  in  evidence  appears  to  have  been 
made  by  a  firm  of  two  persons  doing  business  under  the  name  of  "  Orin 
North,"  the  note  and  protest  may  properly  be  received  in  evidence. 
Banh  pf  Cooperstown  v.  Woods,  28  N.  Y.  545. 

In  an  action  for  trespass  upon  lands,  the  plaintiff  may  prove  acts  of 
trespass  within  the  time  alleged  in  the  complaint,  and  he  may  also 
prove  acts  of  trespass  committed  prior  to  the  time  alleged  in  the  com- 
plaint, although  this  could  not  have  been  done  under  the  old  practice. 
Relyea  v.  Beaver,  34  Barb.  547.  The  decision  does  not  turn  upon  the 
materiality  of  the  variance  between  the  allegations  in  the  complaint 
and  the  proof,  but  the  question  whether  the  opposite  party  has  been 
misled  or  will  be  prejudiced  by  the  admission  of  the  testimony.  lb. 

In  an  action  for  trespass  for  a  forcible  and  wrongful  taking  of  goods 
from  the  possession  of  the  plaintiff,  he  need  not  allege  the  ownership 
of  the  goods ;  but  if  he  does  allege  it,  and  the  answer  denies  it,  the  is- 
sue will  be  immaterial,  and  no  proof  need  be  given  by  the  plaintiff  to 
sustain  the  allegation.  Kissain  v.  Roberts,  6  Bosw.  154,  163.  As 
against  a  mere  wrong-doer,  possession  is  all  that  need  be  alleged  or 
proved.  lb.     And  if  the  defendant  has  set  up  title  to  the  property  in 
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a  third  person,  he  must,  in  some  manner,  connect  himself  with  it,  to 
constitute  a  legal  defense  to  the  action.  lb. 

A  variance  between  the  complaint  and  the  proof  as  to  the  details  of 
a  fraudulent  conspiracy  and  the  mode  in  which  it  is  carried  out  is  not 
a  failure  of  proof  within  the  meaning  of  tlie  Code,  if  the  proof  estab- 
lishes such  a  conspiracy  and  an  injury  to  the  plaintiff  consequent  upon 
the  carrying  out  of  the  fraud.  Without  proof  to  the  satisfaction  of 
the  court  that  the  defendant  has  been  misled,  the  variance  will  be 
deemed  immaterial  and  no  amendment  of  the  pleading  required. 
Flaae  v.  Minster,  65  N.  Y.  89. 

The  cases  in  which  the  proof  given  on  the  trial  of  common-law  ac- 
tions has  been  held  to  be  a  departure  from  the  entire  scope  and  mean- 
ing of  the  complaint  may  be  arranged  under  two  principal  divisions : 

1.  "Where  the  contract  was  framed  in  tort,  and  the  proof  disclosed  a 
contract,  or  v-ke  versa.  Ransom  y.Wetmore,  39  Barb.  \0^\WhitGomh 
V.  IIvm,gerford,  42  N,  Y.  177 ;  Saltus  v.  Qenin,  3  Bosw.  250. 

2.  Where  the  action  was  framed  either  in  contract  or  tort,  and  the 
proof  was  of  a  different  contract  or  tort.     Place  v.  Minster,  65  'S.  Y.  89. 

Thus  if  a  complaint  charges  defendants  as  carriers,  and  the  proof 
shows  that  they  are  forwarders  ;  Hempste.ad  v.  N.  Y.  Central  JR.  R. 
Co.,  28  Barb.  485  ;  or  if  it  charges  the  defendant  as  the  guarantor  of  a 
note,  and  the  proof  is  that  he  indorsed  the  note ;  Covil  v.  GonTdvng,  4 
Duer,  45 ;  or  if  it  alleges  an  agreement  between  the  defendant  and  a 
third  person,  and  an  assignment  of  it  to  the  plaintiff,  and  the  proof 
shows  a  contract  between  the  plaintiff  and  the  defendant,  the  action 
must  fail.     Gurtiss  v.  Marshall,  8  Bosw.  22. 

In  an  action  for  the  recovery  of  money  due  for  services  rendered,  the 
complaint  alleged  that  a  specified  sum  was  due  for  services  rendered  at 
a  time  specified ;  the  answer  was  a  general  denial.  ,  On  the  trial  the 
plaintiff  proved  that  he  worked  for  the  defendant  for  six  months,  and 
that  he  was  to  be  paid  one  dollar  a  day.  The  evidence  also  disclosed 
the  fact  that  there  was  a  written  contract  in  existence,  which  the  de- 
fendant offered  in  evidence,  but  it  was  rejected,  because  it  was  inadmis- 
sible under  the  pleadings.  This  was  held  erroneous,  and  the  question 
was  decided  to  be  one  of  evidence  and  not  of  pleading.  Harris  v. 
Story,  2  E.  D.  Smith,  363. 

So  where  the  complaint  claims  to  recover  for  work  and  labor  per- 
formed, and  the  complaint  is  founded  upon  a  special  agreement  only, 
which  is  not  proved,  the  plaintiff  will  be  entitled  to  recover  for  services 
rendered,  if  the  proof  authorizes  it,  if  no  objection  is  made  as  to  the 
variance  ;  and  if  an  objection  of  that  kind  is  raised,  the  justice  ought 
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to  allow  an  amendment  of  the  complaint.  Irvine  v.  Wovtendyhe,  2  E. 
D.  Smith,  374.  So  if  the  action  is  founded  upon  contract,  and  the 
complaint  alleges  that  the  defendant  received  money  as  an  agent  and 
supercargo  of  the  plaintiff,  and  that  he  omits  or  refuses  to  account  and 
pay  over ;  and  the  answer  alleges  that  the  transaction  between  the 
plaintiff  and  the  defendant  was  a  joint  adventure;  and  the  court,  jury, 
or  referee,  find  as  a  fact  that  the  answer  is  brue,  this  is  not  a  material 
variance,  since  it  establishes  the  substance  of  the  complaint,  which  is  an 
indebtedness  of  the  defendant  to  the  plaintiff;  and,  therefore,  the 
plaintiff  cannot  properly  be  nonsuited,  nor  his  complaint  be  dismissed 
for  that  reason.  Poirer  v.  Fisher,  8  Bosw.  258.  The  fact  that  the 
defendant  was  arrested  in  the  action  as  an  agent  does  not  make  any 
difference  in  the  rule.  lb. 

In  an  action  on  the  case  for  a  false  warranty,  in  the  nature  of  an 
action  for  a  deceit,  it  is  not  necessary  to  allege  or  to  prove  fraud  on  the 
part  of  the  seller  of  the  goods ;  it  is  sufficient  to  allege  and  establish  the 
warranty,  and  that  it  is  false.  Fowler  v.  Abrams,  3  E.  D.  Smith,  1. 
If  an  action  is  brought  for  the  recovery  of  the  price  of  goods  sold  and 
delivered,  and  the  complaint  alleges  such  sale  and  delivery,  it  will  be 
sufficient  proof  to  authorize  a  recovery  by  the  plaintiff,  if  he  establishes 
•by  evidence  that  the  defendant  took  personal  property  belonging  to 
the  plaintiff,  and  converted  it  to  his  own  use  by  selling  it  and  receiving 
the  money  therefor.  The  plaintiff  is  authorized  by  law  to  waive  the  tort, 
and  to  claim  to  recover  for  goods  sold  and  delivered,  if  he  elects  to  do 
so.  Harpending  v.  Shoemaker,  37  Barb.  271.  To  reject  evidence, 
showing  the  conversion  of  the  property  in  such  a  case,  when  it  is  offered 
by  the  plaintiff,  is  erroneous.  lb.  If,  however,  the  complaint  is  framed 
for  the  recovery  of  money,  in  an  action  upon  contract,  he  will  not  be 
permitted  to  recover  by  proving  a  cause  of  action  for  a.  fraud ;  Fisher 
V.  Fredenhall,  21  Barb.  82;  and  generally,  when  the  complaint  in  an 
action  alleges  facts  showing  a  cause  of  action  in  toft,  no  recovery  can  be 
had  by  proving  on  the  trial  a  cause  of  action  in  contract,  Degraw  v. 
Elmm^e,  50  N.  Y.'  1 ;  Barnes  v.  Quigley,  59  id.  265  ;  Whiteside  v. 
Byman,  10  Hun,  218  ;  Walter  v.  Bennett,  16  N.  T.  250;  even  though 
facts  may  be  stated  in  the  complaint,  by  way  of  inducement,  which 
might  sustain  an  action  on  contract.  Barnes  v.  Quigley,  59  N.  Y.  265. 
The  court  will  look  beyond  the  immaterial  averments  in  a  pleading  to 
determine  the  gravamen  of  the  action,  and  having  determined  the 
nature  of  the  action,  as  whether  founded  on  a  tort  or  breach  of  con- 
tract, will  confine  the  plaintiff  to  the  cause  of  action  alleged,  and  will 
not  allow  him  to  change  the  form  of  his  action  on  the  trial  by  reason  of 
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his  having  inserted  in  his  complaint  one  or  more  allegations  irrelevant 
to  the  cause  really  made  by  the  pleading.  Bea/rd  v.  Yates,  2  Hun, 
466  ;  Graves  v.  Waite,  59  JST.  T.  156. 

But  the  fact  that  such  irrelevant  allegations  are  inserted  in  the  com- 
plaint will  not  render  it  necessary  or  proper  for  the  plaintiff  to  give 
evidence  sustaining  them  oh  the  trial,  nor  will  it  preclude  a  recovery 
on  the  real  cause  of  action  alleged  and  proved.  Smith  v.  Frost,  70  N. 
Y.  65 ;  Greentree  v.  Rosenstook,  61  id.  583  ;  Oonaughty  v.  Nichols, 
42  id.  83 ;  Ross  v.  Terry,  63  id.  13 ;  Ledwich  v.  McKim,  53  id.  308  ; 
Graves  v.  Waite,  59  id.  156. 

When  the  complaint  alleges,  as  the  basis  of  the  cause  of  action,  facts 
which  assume  the  legal  transfer  of  property  to  the  defendant,  tTie  plaint- 
iff cannot  on  the  trial  treat  the  transfer  as  tortious  and  claim  to  recover 
as  for  a  wrongful  conversion  of  the  property.  Lewis  v.  Mott,  36  N.  Y. 
395.  It  was  held  that  where  a  complaint  was  so  framed  as  to  charge 
conversion  of  personal  property,  it  would  not  be  sufficient  to  establish 
a  mere  breach  of  duty  on  the  part  of  the  defendant,  which  would  be  a 
different  cause  of  action  ;  and  the  variance  was  held  to  be  fatal,  and  not 
amendable,  and  a  nonsuit  was  granted.  M.oore  v.  MoKibbin,  33  Barb. 
246.  Such  a  case  is  not  a  mere  variance,  but  an  entii'e  failure  to  prove 
the  cause  of  action.  lb.  The  complaint  need  not  allege  that  an  instru- 
ment sued  on  is  a  sealed  one,  and  if  it  alleges  a  cause  of  action  upon 
contract,  the  proof  of  a  cause  of  action,  by  the  production  of  a  sealed 
instrument,  is  not  a  variance,  nor  was  it  so,  even  under  the  old  practice. 
Smith  V.  Kerr,  3  N.  Y.  144 ;  Mosher  v.  Lawrence,  4  Denio,  419. 
Where  there  is  a  variance  between  some  of  the  allegations  of  a  com- 
plaint and  the  proof,  and  nothing  more  appears,  the  court  has  no  p6wer 
to  nonsuit,  on  the  mere  ground  that  such  variance,  whatever  it  may  be, 
is  material.  Chapman  v.  Carolin,  3  Bosw.  456.  If  the  variance  ope- 
rates to  mislead  the  defendant,  the  court  must  grant  an  amendment  of 
the  complaint,  upon  such  terms  as  shall  be  just  to  the  defendant,  such 
as  granting  an  adjournment,  if  necessary,  besides  the  imposition  of  such 
costs  as  will  result  from  granting  the  amendment  and  the  adjourn- 
ment, lb. 

When  it  appears  that  the  defendant  was  not,  and  could  not  have  been, 
misled  by  a  variance  between  the  allegations  in  the  complaint  and  the 
evidence  introduced,  the  variance  may  be  disregarded  without  any 
amendment.  Craig  v.  Ward,  36  Barb.  377 ;  Babhett  v.  Young,  61 
id.  466  ;  Boynton  v.  Boynton,  43  How.  380 ;  Place  v.  Minster,  65 
N.  Y,  89.  But,  when  all  the  material  allegations  in  the  complaint  are 
denied,  and  the  plaintiff,  instead  of  proving  the  facts  alleged  in  the 
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complaint,  disproves  them,  he  will  not  be  entitled  to  recover,  although 
he  may  have  established  facts  which  would  entitle  him  to  recover  in  an- 
other action  for  a  distinct  cause  of  action,  which  was  entirely  incon- 
sistent with  the  one  set  out  in  the  complaint.  Saltus  v.  Oenin,  3 
Bosw.  250.  In  an  action  to  recover  for  money  paid,  laid  out,  etc.,  by 
the  plaintiff  for  the  defendant,  the  plaintiff  will'  not  be  permitted  to 
introduce  evidence  to  charge  the  defendant  as  indorser  of  a  promissory 
note.  Cottrell  Y.  OonkUn,4:  DueTi,  ^^.  The  complaint  maybe  amended 
so  as  to  admit  the  proof.  lb.  The  proper  time  to  object  to  a 
variance  between  the  allegations  in  a  complaint  and  a  paper  offered  in 
evidence  is  when  such  paper  is  offered.  Mosher  v.  Lawrence,  4 
Denio,  419. 

An  objection  that  the  case  made  by  the  proof  on  the  trial  varies  from 
the  allegations  in  the  complaint  must  be  distinctly  made  at  ithe  trial,  in 
the  court  below,  or  it  will  be  waived,  and  wiU  not  be  heard  on  an 
appeal.    BelJcnapY.  Sealey,14:lS.Y.l^Z;  £arnes y. Perine,  12 id.  18. 

The  rules  as  to  variances  between  the  evidence  and  the  allegations  in 
the  answer,  are  similar  to  those  in  relation  to  complaints. 

When  the  defense  set  up  in  the  answer  differs,  in  its  entire  scope  and 
meaning  from  the  evidence  introduced  on  the  trial,  the  court  cannot 
treat  it  as  a  mere  variance,  and  disregard  it,  nor  direct  the  answer  to 
be  amended  so  as  to  conform  it  to  the  facts  proved.  Texier  v.  Oouin, 
5  Duer,  389. 

In  the  case  last  cited,  the  action  was  brought  by  the  plaintiff  as  in- 
dorsee against  one  defendant  as  maker  and  the  other  as  indorser  of  a 
promissory  note.  The  answer  admitted  the  making  and  indorsement 
of  the  note,  but  set  up  that  it  was  without  consideration  ;  and,  also,  that 
it  had  been  transferred  to  the  plaintiff  merely  as  a  collateral  security, 
and  had  been  obtained  by  false  lepresentations.  On  the  trial  the 
defendants  offered,  and  were  permitted  to  show  payment  of  the  note 
by  the  maker,  under  the  objection  of  the  plaintiff ;  and  the  defendants 
had  judgment,  which  was  reversed  on  an  appeal  on  the  ground  that  the 
evidence  was  not  admissible  under  the  allegations  in  the  answer.  The 
rule  now  established  by  the  Court  of  Appeals  is,  that  though  an  answer 
may  set  up  a  defense  defectively,  even  in  a  matter  of  substance,  the 
court  will  not  be  authorized  to  reject  evidence  in  proof  of  the  defense 
at  the  trial.  White  v.  Spencer,  14  N.  Y.  247, 250.  If  a  pleading  is 
defective  in  substance,  it  ought  to  be  demurred  to,  and  if  this  is  not 
done,  the  party  pleading  the  defective  matter  will  be  permitted  on  the 
trial  to  establish  it  fully  by  evidence,  since  the  opposite  party  could  not 
be  misled  in  such  a  case.     But  it  must  be  remembered  iih&t  a,  defense  in 
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an  answer,  as  distinguished  from  a  counter-claim,  is  not  a  subject 
of  demurrer  in  a  justices'  court,  and  if  it  is  so  defectively  stated  as  to 
furnish  no  answer  to  the  cause  of  action  set  up  in  the  complaint,  if 
taken  as  true,  should  be  treated  as  a  nullity  on  the  trial,  and  no  evi- 
dence should  be  received  in  its  support.  The  object  of  evidence  is  to 
enable  the  court  or  jury  to  determine  the  issues  raised  by  the  plead- 
ings ;  and  when  none  are  raised,  there  is  nothing  calling  for  evidence 
on  the  part  of  the  defendant.  See  post,  §§  11,  Relevancy  of  Evi- 
dence. 

A  variance  between  the  allegations  in  the  answer  and  the  evidence 
must  be  disregarded,  unless  the  evidence  varies  in  its  entire  scope  and 
meaning  from  the  defense  set  up.  Cobb  v.  West,  4  Duer,  38.  In  the 
last  case  cited,  the  action  was  for  the  recovery  of  money  claimed  to  be 
due  for  work  and  labor  performed,  and  materials  furnished,  in  repair- 
ing a  building.  The  defense  was  a  general  denial ;  and  a  special 
defense,  alleging  that  the  plaintiff  agreed  with  the  defendants  to  sup- 
port and  keep  up  the  building  and  earth  on  a  specified  lot,  during  the 
excavations  for  the  cellars  for  adjoining  buildings,  etc.,  and  to  furnish 
all  the  materials  and  do  the  labor  for  the  sum  of  $500,  to  be  paid  when 
the  work  was  completed.  The  evidence  was,  that  the  plaintiff  agreed 
for  $200,  to  keep  up  the  building  in  good  order,  and  to  leave  it  well 
supported.  It  was  also  proved  that  the  defendant  had  a  right  to  stop 
the  plaintiff  in  the  work  at  any  time,  by  paying  him  for  what  he  had 
done.  It  was  held  that  the  defense  was  established,  and  that  the  omis- 
sion of  the  allegations  in  the  answer  as  to  the  right  of  the  defendants 
to  stop  the  work  was  immaterial. 

If  an  answer  alleges  a  tender  of  money,  it  will  be  proper  and  suffi- 
cient evidence  to  show  a  waiver  of  the  tender,  as  proof  of  the  averment 
of  the  tender  itself.  Holmes  v.  Hol/mes,  9  N.  T.  525.  The  cases  cited 
are  sufficient  to  illustrate  the  liberality  which  the  court  indulges,  in 
relation  to  variances  between  the  evidence  and  the  allegations  in  the 
pleadings.  As  the  practice  now  stands,  there  are  few  cases  in  which  an 
amendment  of  the  pleadings  may  not  properly  be  made,  for  the  pur- 
pose of  obviating  the  objection,  and  for  the  furtherance  of  justice.  The 
law  in  relation  to  amendments  will  be  fully  discussed  elsewhere. 

§  10.  Burden  of  proof.  There  are  several  general  rules  which  are 
of  great  use  in  determining  whether  the  plaintiff  or  the  defendant  will 
have  to  prove  the  issue  on  record.  One  of  the  most  useful  of  these 
rules  is  the  one  which  requires  that  the  point  in  issue  is  to  be  proved 
by  the  party  who  asserts  the  affirmative,  that  is,  the  affirmative  in  sub- 
stance, not  in  mere  form.     Upon  the  party  who  has  to  give  such  proof 
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is  said  to  rest  the  burden  of  proof  ;  or,  as  it  is  technically  called,  the 
onus  'probandi.     Johnson  v.  Plowman,  49  Barb.  472. 

Where  a  warehouseman  takes  goods  upon  storage  for  hire,  he  is  an- 
swerable for  their  loss,  or  the  loss  of  any  part  of  them,  where  it 
does  not  arise  from  the  inherent  nature  of  the  goods,  such  as  absorption, 
deterioration  or  like  causes,  unless  he  shows  that  the  loss  occurred 
under  circumstances  which  exonerated  him  from  all  blame ;  or  if  he  can- 
not show  that,  that  he  exercised  a  degree  of  care  in  their  safe-keeping, 
which  repels  any  suspicion  or  presumption  that  the  loss  occurred  through 
his  negligence  or  dishonesty.  Arent  v.  Squire,  1  Daly,  347.  "Where  a 
quantity  of  gin,  in  pipes,  was  stored  with  the  defendant  as  a  warehouse- 
man, and  upon  its  re-delivery  it  appeared  that  there  was  a  considerable 
deficiency  in  the  quantity,  it  was  held  that  the  burden  of  proof  was  on 
the  defendant  to  show  that  the  loss  was  not  occasioned  by  his  negli- 
gence or  dishonesty.  lb. 

In  an  action  upon  an  insurance  premium  note,  it  is  incumbent  upon 
the  plaintiff  to  give  some  evidence  of  the  existence  of  losses,  which 
render  an  assessment  upon  the  note  proper.  Jackson  v.  Roberts,  31  N. 
T.  304. 

In  an  action  against  bankers  or  collecting  agents,  to  recover  damages 
for  their  neglect  to  present  a  note  intrusted  to  them  for  collection,  or 
to  give  notice  of  non-payment  to  the  indorsers,  the  burden  of  proof 
is  on  the  defendants  to  show  the  insolvency  of  the  indorsers,  if  they 
rely  upon  that  fact  as  a  defense.   Goghlan  v.  Dins7nore,  9  Bosw.  453. 

One  of  the  surest  tests  for  ascertaining  upon  which  side  the  affirma- 
tive realty  lies  is,  to  consider  which  party  would  be  successful  if  no 
evidence  at  all  were  given ;  or,  what  amounts  substantially  to  the  same 
thing,  to  examine  whether,  if  the  particular  allegation  to  be  proved  were 
struck  out  of  the  answer  or  other  pleading,  there  would  or  would  not 
be  a  defense  to  the  action,  or  an  answer  to  the  previous  pleading.  In 
an  action  for  the  recovery  of  money,  alleged  to  have  been  lent  to  the 
defendant,  if  the  answer  contains  a  general  denial  of  the  complaint,  the 
burden  of  proof  will  evidently  be  upon  the  plaintiff.  But,  in  such  a 
case,  if  there  were  no  denial  of  the  loan  of  the  money,  or  of  the  allega- 
tions in  the  complaint,  but  the  defendant  interposed  an  afiirmative  de- 
fense alone,  in  which  he  alleges  payment  of  the  money,  the  burden  of 
proof  would  be  on  the  defendant  to  show  payment,  because  the  answer 
admits  the  loan,  and  the  only  question  to  be  tried  is,  whether  it  has  been 
repaid,  and,  on  that  issue,  the  defendant  holds  the  affirmative. 

To  establish,  as  a  defense,  that  a  pre-existing  debt  was  paid  by  the  note 
of  a  third  party,  it  is  necessary  for  the  defendant  to  prove  that  the  note 
59 
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was  given  to  the  creditor,  and  received  by  him  upon  the  express  agree- 
ment that  it  should  extinguish  the  previous  debt.  Grome  v.  McDonald, 
45  Barb.  354. 

There  are  cases  in  which  both  parties  hold  the  affirmative  as  to  the 
issues  to  be  tried,  as,  where  the  plaintiff  sues  for  the  recovery  of  money 
lent,  and  the  defendant  interposes  a  general  denial,  and  also  a  claim  for 
a  set-off.  In  such  a  case  the  plaintiff  would  be  bound  to  prove  his  case ; 
and  if  he  does  so  and  then  rests  his  case,  the  defendant  will  then  be  re- 
quired to  establish  his  set-off  by  evidence  or  it  will  not  be  allowed. 

In  determining  who  is  bound  to  introduce  evidence  to  sustain  his 
side  of  the  case,  it  is  important  to  recollect  that  there  are  cases  in  which 
some  legal  presumption  stands  for  proof  until  it  is  rebutted ;  and  that 
although  the  issue  may,  in  form,  cast  the  affirmative  on  a  party,  yet 
this  legal  presumption  is  still  sufficient  proof,  until  the  presumption 
is  rebutted  by  evidence  on  the  other  side. 

Whenever  the  law  presumes  in  favor  of  the  affirmative,  it  lies  on  the 
party  who  denies  the  fact,  to  prove  the  negative.  In  an  action  upon 
a  bill  of  exchange  or  a  promissory  note,  if  the  defendant  answers  that 
there  was  no  consideration  for  it,  he  must  prove  that  fact,  for  the  law 
presumes  a  good  consideration.  Lacey  v.  Forrester,  2  C.  M.  &  E.  69 ; 
Kinsman  v.  Birdsall,  2  E.  D.  Smith,  395. 

So,  where  the  negative  involves  a  criminal  omission  by  the  party,  and 
consequently,  where  the  law,  upon  general  principles,  presumes  his  in- 
nocence, the  affirmative  is  presumed ;  and,  therefore,  when  an  action 
was  brought  against  the  defendant  for  putting  a  dangerous  commodity 
on  board  of  a  vessel,  as  freight,  without  giving  notice  thereof  to  the 
captain  or  other  person  on  board,  whereby  a  loss  ensued,  it  was  held 
that  the  plaintiff  was  bound  to  prove  that  notice  was  not  given.  Wil- 
liams V.  Fast  India  Co.,  3  East,  193. 

In  actions  brought  to  recover  damages  for  injuries  to  the  person, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant,  the 
burden  of  proof  is  on  the  plaintiff  to  show  not  only  the  negligence  of 
the  defendant  but  also  that  he  was  not  guilty  of  contributory  negligence. 
Warner  v.  New  YorTc  Central  R.  R.  Co. ,  44  E".  Y.  465 ;  Curran  v. 
Warren  Chemical  am,d  Manufacturing  Co.,  36  id.  153. 

How  these  facts  shall  be  proven  and  what  is  sufficient  evidence  of 
negligence  on  the  part  of  the  defendant,  and  of  due  care  on  the  part 
of  the  plaintiff  is  another  question.  The  mere  fact  that  an  accident 
occurred  may,  under  the  circumstances  of  a  given  case,  amount  to 
prima  facie  proof  of  negligence  on  the  part  of  the  defendant,  with- 
out showing  what  the  particular  negligence  was,  or  in  what  particular 
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lie  failed  to  exercise  due  care.  Feital  v.  Middlesex  M.  JR.  Co.,  109 
Mass.  398 ;  S.  C,  12  Am.  Kep.  720  ;  Garpon  v.  London  <&  Brighton 
R.  B.  Oa.,  5  Q.  B.  747 ;  Le  Barron  v.  East  Boston  Ferry  Co.,  11  Allen, 
312. 

So  the  proof  given  on  the  part  of  the  plaintiff  to  establish  the  neg- 
ligence of  the  defendant  may,  under  the  circumstances  of  the  case,  ren- 
der other  proof  of  due  care  on  the  part  of  the  plaintiff  unnecessary  in 
the  first  instance.  It  must  not  be  understood  that  it  is  incumbent  on 
the  plaintiff,  in  the  first  instance,  to  give  evidence  for  the  direct  and 
special  object  of  establishing  due  care  on  his  part.  It  is  enough  if  the 
proof  of  the  negligence  of  the  defendant  and  the  circumstances  of  the 
injury  establish,  jjWma  yac^(^,  that  the  injury  was  occasioned  by  the 
neghgence  of  the  defendant,  as  such  evidence  would  exclude  the  idea 
of  a  want  of  due  care  on  the  part  of  the  plaintiff  contributing  to  the 
injury.  Ordinarily  in  this  class  of  actions,  when  there  has  been  no 
fault  on  the  part  of  the  plaintiff,  the  fact  will  sufBciently  appear  in 
showing  the  fault  of  the  defendant,  and  that  it  was  the  cause  of  the 
injury  ;  and  when  it  does,  no  further  evidence  on  the  subject  is  neces- 
sa^3^  Button  v.  Hudson  River  R.R.  Co.,  18  N.  Y.  248.  But  the  fact 
that  the  plaintiff  was  not  guilty  of  contributory  negligence  must  appear 
in  some  way.  Smith,  v.  Smith,  2  Pick.  621 ;  Warner  v.  JVeio  York 
Central  R.  R.  Co.,  44  IST.  Y.  465 ;  LoMe  v.  Crombie,  12  Pick.  177 ; 
Kennard  v.  Burton,  25  Me.  49  ;  Moore  v.  The  Central  R.  R.  Co.,  4 
Zabr.  (K  J.)  284;  Lynch  v.  JSfurdim,,  1  Ad.  &  El.  (JST.  S.)  35; 
Oough  V.  Bryan,  2  Mees.  &  Wells.  773  ;  Man"tin  v.  Great  Northern 
R.  R.  Co.,  30  Eng.  L.  &  E.  473-  The  particular  mode  of  proof  is  un- 
important. The  evidence  of  the  fact  may  be  direct  and  positive  or 
only  circumstantial.  Buttmi  v.  Hudson  River  R.  R.  Co.,  18  N.  Y. 
248;  Hoffman  v.  Union  Ferry  Co.  of  Brooklyn,  47  id.  176.  Or  it 
may  be  inferred  from  the  circumstances  of  the  case.  Johnson  v.  Hud- 
son River  R.  R.  Co.,  20  N.  Y.  65.  But  it  must  be  shown  in  some  way, 
and  there  will  be  no  presumption  that  a  person  will  exercise  due  care 
to  avoid  an  injury  which  will  take  the  place  of  such  proof.  Warner 
V.  New  York  Central  R.  R.  Co.,  44  N.  Y.  465. 

When  a  loss  has  been  occasioned  by  the  apparent  negligence  of  a 
ferryman  in  providing  safe  and  sufficient  means  to  perform  what  he 
has  undertaken  to  the  public,  the  burden  is  upon  him  to  show  that  the 
accident  was  not  occasioned  by  his  fault.  Wyckoff  v.  Queens  County 
Ferry  Co.,  52  N.  Y.  32. 

In  an  action  against  a  warehouseman  for  damages  arising  out  of  the 
loss  of  goods  intrusted  to  the  defendant  if  it  appears  that  the  goods 
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were  lost  by  a  burglary  committed  upon  the  defendant's  warehouse,  the 
burden  is  on  the  plaintiffs  to  show  affirmatively  that  the  burglary  was 
occasioned  by,  or  was  not  prevented  by  reason  of,  some  negligence  or 
omission  of  due  care  on  the  part  of  the  defendant.  Olaflin  v.  Meyer, 
75  ]Sr.  y .  260.  But  when  the  evidence  shows  that  goods  were  delivered 
to  a  warehouseman  and  he  failed  or  refused  to  deliver  them  on  de- 
mand, the  burden  is  on  the  defendant  to  account  for  them  in  some  way 
and  show  that  they  have  been  lost  without  his  fault.  Fairfax  v.  New 
York  Cent.  &  H.  R.  R.  R.  Co.,  73  N.  Y.  167 ;  S.  C,  67  id.  11.  The 
distinction  would  seem  to  be  that  when  there  is  a  total  default  to  deliver 
the  goods  bailed  on  demand,  the  onus  of  accounting  for  the  default  lies 
with  the  bailee  ;  otherwise  he  shall  be  deemed  to  have  converted  the 
goods  to  his  own  use,  and  trover  will  lie.  But  when  the  bailee  has 
shown  a  loss,  or  where  the  goods  are  injured,  the  burden  is  on  the 
plaintiff,  as  the  law  will  not  intend  negligence.  Schmidt  v.  Blood,  9 
"Wend.  268.  It  will  be  seen  as  the  result  of  these  authorities  that  the 
burden  is  ordinarily  upon  the  plaintiff  alleging  negligence  to  prove  it 
against  a  warehouseman  who  accounts  for  his  failure  to  deliver  by 
showing  a  destruction  or  loss  from  lire  or  theft.  By  this  it  must  not 
be  understood  that  a  warehouseman  refusing  to  deliver  goods  can  im- 
pose any  necessity  of  proof  upon  the  owner  by  merely  alleging  as  an 
excuse  that  they  have  been  stolen  or  burned.  These  facts  must  appear 
or  be  proved  with  reasonable  certainty.  Nor  is  there  any  real  shifting 
of  the  burden  of  proof.  The  warehouseman  in  the  absence  of  bad  faith 
is  only  liable  for  negligence.  The  plaintiff  suing  him  for  the  loss  of 
goods  must  in  all  cases  allege  and  prove  negligence.  This  burden  is 
never  shifted  from  him.  If  he  proves  a  demand  upon  the  warehouse- 
man and  his  refusal  to  deliver,  these  facts  unexplained  are  treated  by 
courts  as  frima  facie  evidence  of  negligence,  but  if,  either  in  the  course 
of  the  plaintiff's  own  proof  or  that  of  the  defendant,  it  appears  that  the 
goods  have  been  lost  by  theft,  the  evidence  must  show  that  the  loss 
arose  from  the  negligence  of  the  warehouseman.  Claflin  v.  Meyer,  75 
K  T.  260. 

In  certain  cases  the  statutes  prohibit  the  bringing  of  an  action  with- 
out leave  of  court  first  obtained.  In  such  cases,  the  plaintiff's  lack  of 
authority  to  sue  is  not  a  matter  of  defense  to  be  pleaded  and  affirmatively 
proved  by  the  defendant,  but  the  burden  is  on  the  plaintiff  to  allege  or 
at  least  to  prove  his  authority  to  sue  in  order  to  maintain  his  action. 
Scofield  V.  Dosoher,  72  N.  T.  491.  The  rule  is  different,  when  the  de- 
fense of  the  statute  of  limitations  or  of  usury  is  interposed.  In  such 
cases  the  burden  is  on  the  defendant  to  allege  and  prove  his  defense. 
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lb.  And  it  is  a  general  rule  that  a  defendant  who  resists  a  recovery 
upon  the  ground  of  the  illegality  of  the  contract  has  the  burden  of 
proof,  there  being  nothing  illegal  upon  its  face.  Bank  of  the  United 
States  V.  Davis,  2  Hill,  451  ;  Eolhroolc  v.  Wilson,  4  Bosw.  64.  Where 
the  defense  is  usury,  and  the  contract  sued  upon  is  not  necessarily 
nsurious,  the  onus  is  upon  the  party  seeking  to  impeach  it  for  usury  to 
prove  the  guilty  intent,  and  that  the  contract  is  a  cover  for  usury  and 
for  the  loan  of  money  npon  usury.  Matthews  v.  Gox,  YO  N.  Y.  239  ; 
Thomas  v.  Murray,  32  id.  605  ;  Booth  v.  Swezey,  8  id.  280 ;  Smith  v. 
Marvin,  27  id.  137. 

In  actions  by  creditors  against  the  heirs  at  law  and  next  of  kin  of 
deceased  persons  to  recover  the  shares  of  real  and  personal  estate  re- 
ceived by  the  defendants,  which  the  plaintiffs  claim  should  be  applied 
to  the  payment  of  their  claims  against  the  estate,  the  burden  is  on  the 
plaintiffs  to  show  that  their  case  is  within  the  statute,  and  as  a  material 
part  of  their  case  must  show  affirmatively  that  the  action  is  brought 
after  the  expiration  of  three  years  from  the  time  of  granting  letters 
testamentary  or  of  administration.  Selover  v.  Coe,  63  N.  Y.  438. 
This  seems  to  be  the  only  exception  to  the  general  rule  that  the  burden 
of  establishing  the  defense  of  the  statute  of  limitations  is  with  the 
party  asserting  it. 

Where  an  action  is  brought  to  recover  damages  for  a  breach  of  con- 
tract, the  burden  is  on  the  plaintiff  to  prove  the  breach  and  amount  of 
damages,  and  he  can  recover  only  the  damages  thus  proved.  Quinn 
v.   Van  Felt,  56  1^.  Y.  417. 

So  in  an  action  ex  delicto  for  the  breach  by  an  attorney  of  his  pro- 
fessional duty,  the  burden  rests  upon  the  plaintiff  to  prove  the  amount 
of  damages  he  has  sustained.     Quinn  v.  Van  Pelt,  56  N.  Y.  417. 

So  when  a  person  brings  an  action  to  recover  moneys  paid  imder 
protest  to  obtain  the  possession  of  his  goods  from  a  person  who  claims 
a  lien  thereon,  and  refuses  to  deliver  the  same  without  payment  of  the 
lien,  the  burden  is  on  the  plaintiff  to  show  that  the  claim  of  lien  was 
unfounded,  that  he  did  not  owe  the  money  and  that  it  was  unjustly 
extorted  by  duress  of  his  goods.     Briggs  v.  Boyd,  56  N.  Y.  289. 

In  the  absence  of  a  statute  changing  the  rule,  the  legal  presumption 
is  that  all  conveyances  are  made  in  good  faith  and  not  fraudulently, 
and  the  burden  of  proof  rests  upon  the  party  seeking  to  impeach  the 
conveyance  for  fraud.     O^Neal  v.  Boone,  82  111.  589. 

It  is  sometimes  important  to  a  defendant  to  insist  that  the  burden  of 
proof  is  upon  the  plaintiff,  as  in  the  cases  mentioned,  especially  if  the 
plaintiff  is  unprepared  to  substantiate  the  allegations  by  evidence.     But 
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the  question  generally  arises  upon  the  question  who  shall  have  the 
right  to  begin,  as  it  is  sometimes  termed. 

The  general  rule  is,  that  the  party  who  holds  the  affirmative  of  the 
issue  is  entitled  to  introduce  his  evidence  first,  and  in  reply,  and  he 
has  also  the  right  to  open  the  case  and  to  close  the  argument  in  sum- 
ming up  to  the  court  or  jury.  This  is  frequently  a  matter  of  much 
importance,  and  for  that  reason  the  rules  will  be  further  explained  as 
to  the  right  to  begin. 

Where  the  defendant  holds  the  affirmative  of  all  the  issues  made  in 
the  pleadings,  and  opens  the  case  by  calling  the  first  witnesses,  he  is 
entitled  to  the  closing  address  to  the  jury.  Elwell  v.  Ghamterlavn,  31 
K  Y.  611. 

In  an  action  upon  a  promissory  note,  if  the  only  defense  interposed 
is  usury,  the  defendant  is  entitled  to  begin,  as  a  matter  of  right,  and  to 
refuse  it  is  error.  Huntington  v.  Conkey,  33  Barb.  318 ;  Ayrault  v. 
Chamberlain,  id.  229.  But  in  actions  in  which  the  claim  is  for  the 
recovery  of  unliquidated  damages,  and  the  plaintiff  has  any  thing  to 
prove  on  the  question  of  damages,  or  otherwise,  he  is  entitled  to  begin, 
lb. ;  My  v.  Bennett,  3  Bosw.  200,  233.  In  an  action  for  the  recovery 
of  money,  if  the  only  defense  is  payment,  and  no  evidence  is  given  at 
the  trial,  the  plaintiff  will  be  entitled  to  recover  nominal  damages,  but 
nothing  more.  Jfew  York  Dry  Dock  Co.  v.  Mcintosh,  5  Hill,  290. 
In  such  a  case,  if  the  defendant  proves  the  payment  of  any  sum,  the 
plaintiff  will  then  be  bound  to  prove  that  his  demand  exceeds  the  pay- 
ment, unless  that  fact  appears  in  some  other  way.  Boyd  v.  WeeJcs,  5 
Hill,  393 ;  S.  C,  2  Denio,  321. 

So,  in  an  action  of  trover  for  a  watch,  if  the  answer  does  not  deny 
the  value  of  the  watch,  that  is  not  an  admission  that  the  value  is  that 
stated  in  the  complaint ;  that  is  a  matter  which  mnst  be  proved  in  such 
a  case,  or  even  in  case  of  a  default  to  answer  at  all.  Connoss  v.  Meir, 
2  E.  D.  Smith,  314.  The  plaintifE  is  sometimes  required  to  prove  ^a 
negative,  as  we  have  already  seen. 

There  are,  however,  exceptions  to  that  rule,  if  the  matter  to  be 
proved  lies  especially  within  the  knowledge  of  the  defendant,  and 
where  he  may  show  the  affirmative  very  easily. 

In  an  action  to  recover  a  penalty  for  selling  spirituous  liquors  without 
a  license,  it  will  be  sufficient  for  the  plaintiff  to  prove  the  sale  of  such 
liquors,  without  proving  that  the  defendant  had  no  license.  That  evi- 
dence is  a  matter  of  defense,  and  the  defendant  will  be  bound  to  show 
a  valid  license  or  he  will  be  liable  to  the  penalty.  Potter  v.  Deyo, 
19  Wend.  361 ;  Mayor  of  New  York  v.  Mason,  1  Abb.  344. 
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In  an  action  against  a  defendant  who  sets  up  a  bankrupt's  discharge, 
the  plaintiff  is  bound  to  prove  any  matter  which  he  claims  invalidates 
it,  since  it  is  presumed  to  be  valid.  Sherwood  v.  Mitchell,  4  Denio, 
435.  The  defendant  would,  however,  be  bound  to  prove  the  discharge 
itself,  like  any  other  aiflrmative  matter ;  but  when  proved  it  would  be 
presumed  valid. 

Whenever  the  pleadings  throw  the  affirmative  of  the  issue  upon  the 
plaintiff,  as  to  any  matter  of  proof,  or  as  to  any  one  of  the  defendants, 
where  there  are  several,  he  will  be  entitled  to  open  and  close  the  case. 
But  during  the  course  of  a  trial  the  burden  of  proof  apparently 
changes  from  side  to  side,  according  to  the  state  of  the  evidence. 

In  an  action  upon  a  note,  if  the  answer  denies  its  existence  or  valid- 
ity, and  then  interposes  a  defense  by  way  of  set-off,  the  burden  of 
proof  will  be  upon  the  plaintiff,  in  the  first  instance.  But  after  the 
proving  of  the  execution  of  the  note,  the  burden  apparently  shifts  to  the 
defendant,  who  must  meet  the  proof  offered,  if  he  wishes  to  rebut  it ;  and 
if  he  relies  upon  his  set-off,  he  must  prove  it.  If  he  proves  the  set-off, 
and  also  gives  evidence  as  to  the  execution  or  validity  of  the  note,  the 
burden  of  proof  again  shifts  to  the  plaintiff,  who  may  give  evidence  in 
reply  to  the  matter  of  executing  the  note,  and  also  in  contradiction  or 
by  way  of  avoidance  as  to  the  set-off. 

This  apparent  shifting  of  the  burden  of  proof  during  the  course  of 
the  trial  has  nothing  to  do  with  the  question  as  to  who  shall  begin  or 
open  and  close  the  case.  If  it  belongs  to  either  party,  at  the  com- 
mencement of  the  trial,  the  right  continues  to  the  close  of  the  case. 

But  this  "  shifting "  o£  the  burden  of  proof,  as  it  is  termed,  is  ap- 
parent rather  than  actual.  As  a  matter  of  law  the  burden  of  sustaia- 
ing  the  affirmative' of  an  issue  involved  in  an  action  is  upon  the  party 
alleging  the  facts  constituting  the  issue  and  so  remains  during  the 
trial.  It  often  happens  during  the  progress  of  a  trial  that  a  party 
gives  evidence  sufficient  to  establish,  prima  faoie,  his  allegations,  and 
it  is  sometimes  said  that  the  burden  of  proof  is  then  shifted.  All  that 
is  meant  by  this  is  that  there  is  a  necessity  of  evidence  to  answer  the 
prima  facie  case  or  it  will  prevail;  but  the  burden  of  maintaining 
the  affirmative  of  the  issue  involved  in  the  action  remains  throughout 
the  trial  with  the  party  upon  whom  it  rested  at  the  beginning.  Heine- 
mann  v.  Heard,  62  N.  Y.  448 ;  Laml  v.  Camden  d;  Amboy  R.  E.  d: 
Trans.  Co.,  46  id.  271 ;  Clafflin  v.  Meyer,  75  id.  260. 

Because  a  party  holding  the  affirmative  of  an  issue  introduces  evi- 
dence, which,  uncontradicted,  proves  the  fact  alleged  by  him,  he  is  not 
thereby  relieved  from  the  burden  of  establishing  that  fact  by  the  pre- 
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ponderance  of  all  the  evidence  given  upon  the  issue ;  nor  is  the  other 
party  required  to  satisfy  the  court  or  jury  that  the  fact  was  not  as 
alleged  by  his  adversary.  The  party  holding  the  affirmative  is  still 
bound  to  satisfy  the  court  or  jury  affirmatively  of  the  fact  alleged  by  him 
or  he  is  not  entitled  to  a  verdict.  If  the  evidence  tending  to  establish, 
prima  facie,  the  issue  is  contradicted,  explained  away,  or  otherwise 
neutralized  by  the  adverse  party,  the  party  holding  the  affirmative  must 
produce  further  proof,  or  fail  in  the  case.  It  is  not  enough  that  the 
evidence  given  on  the  issue  caused  the  scales  to  once  turn  in  his  favor 
if  they  are  afterward  evenly  balanced  when  the  testimony  is  all  in.  The 
scales  must  ultimately  turn  in  his  favor  or  he  cannot  succeed.  lb.  And 
see  Button  v.  Hudson  River  R.  R.  Co.,  18  IST.  Y.  248. 

§  11.  Kelerancy  of  eyidence.  The  object  of  every  trial  is  to  ascer- 
tain the  truth  of  the  allegations  put  in  issue ;  and  no  evidence  is  ad- 
missible which  does  not  tend  to  prove  or  disprove  such  issues.  It  is 
not  necessary  that  the  evidence  should  bear  directly  upon  the  partic- 
ular matters  in  issue,  for  the  evidence  offered  may  be  relevant  and  ma- 
terial otherwise.  In  an  action  upon  a  promissory  note,  it  would  be 
offering  evidence  directly  upon  the  issue,  if  a  witness  were  called  to 
prove  the  execution  of  the  note  in  his  presence ;  but  evidence  to  im- 
peach the  character  of  that  witness  would  be  equally  relevant  and  com- 
petent, although  the  evidence  bears  collaterally  upon  the  issue.  Newton 
V.  Harris,  6  N.  Y.  345  ;    Whiting  v.  Otis,  1  Bosw.  420. 

The  rule  that  no  evidence  is  admissible  which  does  not  tend  to  prove 
or  disprove  the  issue  joined  excludes  all  evidence  of  collateral  facts,  or 
those  which  are  incapable  of  affording  any  reasonable  presumption  or 
inference  as  to  the  principal  fact  or  matter  in  dispute.  Townsend  Man  - 
ufacturing  Co.  v.  Foster,  51  Barb.  346.  See,  also,  Jackson  v.  Smith,  7 
Cow.  717;  Elliotts.  Gibbons,  31  !N".  Y.  67.  Evidence  not  material  to 
the  issue  cannot  be  admitted  merely  to  affect  the  question  of  costs. 
Tucker  Y.  Stephens,  4  N.  Y.  Sup.  Ct.  (T.  &  C.)  593. 

After  a  witness  has  stated  what  he  has  seen  and  heard,  which  tended 
to  establish  the  existence  of  a  copartnership,  it  is  competent  to  prove 
by  him,  negatively,  that  he  had  no  knowledge  or  information  ■  to  the 
contrary.  Conklin  v.  Barton,  43  Barb.  435.  "Where  individuals  are 
sued  as  partners,  for  goods  sold  to  them  in  their  business  as  hotel-keep- 
ers, and  the  partnership  is  denied,  a  bond,  purporting  to  have  been 
executed  by  both  of  the  defendants,  for  the  purpose  of  obtaining  a 
tavern-keeper's  license,  is  admissible  in  evidence  as  tending  to  establish 
a  partnership,  where  it  is  shown  that  one  of  the  defendants  executed 
the  bond  and  the  other  ratified  it  afterward.  lb. 


EYIDENOE.  473 


Relevancy  of  evidence. 


In  an  action  to  recover  back  moneys  claimed  to  have  been  paid  to  the 
defendant  on  a  bond  and  mortgage  given  to  him  by  the  plaintiff,  the 
court  allowed  the  plaintiff  to  prove  that  lie  had  the  money  by  which 
payment  might  have  been  made,  as  bearing  on  the  issue  whether  a  pay- 
ment had  in  fact  been  made.  Dishon  v.  Reynolds,  VI  Hun,  137.  On 
appeal  to  the  General  Term  the  court  affirmed  the  judgment,  holding 
that  while  such  evidence  was  not  very  cogent,  the  fact  was  one  which 
in  the  judgment  of  the  jurors  might  aid  them  in  arriving  at  the  proba- 
ble truth.  Id.  So  in  an  action  to  recover  for  professional  services, 
claimed  to  have  been  rendered  by  an  attorney  for  the  defendant,  the 
defendant  may  show  an  agreement  entered  into  between  himself  and 
another  attorney,  by  which  the  latter  was  employed  for  a  specified  sum 
of  money  to  perform  the  services  for  which  the  plaintiff  claims.  Pome- 
roy  V.  Pierce,  5  Hun,  119.  So  where  an  action  is  brought  to  recover 
the  amount  of  certain  loans  made  to  the  defendant  by  the  plaintiff,  and 
the  issue  is  as  to  whether  the  moneys  loaned  had  been  repaid,  evidence 
showing  that  subsequent  loans  of  a  similar  nature  had  been  made  by  the 
plaintiff  to  the  defendant  and  repaid  by  the  latter  should  be  received  as 
tending  to  raise  a  presumption,  of  greater  or  less  force,  that  the  older 
claims  had  also  been  paid.     Peed  v.  Smith,  1  Hun,  263. 

"When  it  becomes  important  to  determine  whether  credit  was  given 
to  the  defendant  or  some  other  person  it  is  not  error  to  admit  proof  of 
the  defendant's  solvency.  Moore  v.  Meaohmn,  10  N.  Y.  207.  And  see 
Harris  v.  Wade,  61  id.  680.  But  in  a  later  case  the  court  held  that 
it  was  error  to  receive  evidence  of  the  pecuniary  inability  of  the  son 
upon  the  question  whether  the  plaintiff  gave  credit  to  him  or  to  the 
father.  Oreen  v.  Disbrow,  26  JST.  Y.  334.  See  Keeler  v.  Salisbury,  33 
id.  648,  656 ;  Daly  v.  Ericsson,  45  id.  786,  791. 

It  is  frequently  difficult  to  determine  whether  proof  of  a  particular 
fact  offered  in  evidence  will  or  will  not  become  material,  and  in  such 
cases  it  is  quite  usual,  in  practice,  for  the  court  to  give  credit  to  the 
assertion  of  the  counsel  who  tenders  such  evidence,  that  the  fact  will 
turn  out  to  be  material.  Th6  court,  however,  is  not  bound  to  take  that 
course ;  and  if  the  evidence  is  objected  to  by  the  other  side,  the  court 
may  require  the  counsel  offering  the  evidence  to  show  how  it  will  be- 
come material,  by  stating  what  other  facts  are  proposed  to  be  proved  in 
connection  with  the  offered  evidence.  If  the  party  is  required  thus  to 
show  how  the  evidence  is  material,  he  will  be  boimd  to  do  so,  or  the 
evidence  may  be  properly  rejected.  Roy  v.  Targee,  7  Wend.  359 ; 
Jfirst  Ba/ptist  Church  of  BrooMyn  v.  Brooklyn  Fire  Ins.  Co.,  23 
How.  448 ;  Yan  Buren  v.  Wells,  19  Wend.  203 ;  Adsit  v.  Wilson,  7 
60 
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How.  64  ;  Cass  v.  JVeio  York  c&  JVew  Haven  B.  B.,  1  E.  D.  Smith, 
523.  It  is  no  error  to  exclude  evidence  which  when  offered  appears  to 
be  wholly  immaterial;  McGrath  v.  Bell,  42  How.  182  ;  8.  C,  1  Jones 
&  Sp.  195 ;  and  it  is  no  error  to  admit  testimony  which  was  irrelevant 
at  the  time  of  its  admission,  if  it  is  afterward  made  relevant  and  per- 
tinent by  other  testimony  subsequently  introduced.  Black  v.  Ga/mden 
and  Amhoy  B.  B.  and  Transp.  Co.,  45  Barb.  40. 

Care  ought  to  be  taken  in  offering  to  prove  propositions.  An  offer 
to  prove  two  connected  facts,  one  of  which  is  relevant  and  one  of 
which  is  irrelevant,  will  justify  the  court  in  rejecting  the  entire  offer. 
Harger  v.  Edmonds,  4  Barb.  256.  So,  too,  in  offering  evidence,  care 
ought  to  be  exercised  as  to  the  manner  of  offering  it.  Wlien  an  offer 
is  made  to  prove  connected  facts  or  propositions,  some  of  which  are  ad- 
missible and  others  of  them  inadmissible,  the  court  may  legally  reject 
the  entire  evidence.  Rosley  v.  Black,  26  How.  97 ;  S.  C,  28  E".  Y. 
438.  In  such  a  case  the  proper  course  would  be  to  offer  each  proposi- 
tion separately.  If  evidence  is  offered  and  it  is  excluded,  on  the 
ground  that  it  is  irrelevant  and  immaterial  at  the  time  of  the  offer, 
such  exclusion  will  not  be  erroneous,  nor  will  the  rule  be  changed  by 
the  fact  that  in  the  subsequent  course  of  the  cause  facts  are  proved 
which  would  have  rendered  the  rejected  evidence  admissible,  if  offered 
after  such  facts  were  proved.  Heroy  v.  Kerr,  8  Bosw.  194.  In  such  a 
case  the  proper  practice  is  to  renew  the  offer  of  such  excluded  evidence 
after  proof  has  been  given  which  renders  it  admissible ;  and  if  it  is 
then  rejected,  it  will  be  error.  lb. 

The  court  can  never  exclude  relevant  testimony  because  it  does  not 
at  once  establish  the  issue  to  which  it  relates.  The  different  links  must 
be  introduced  in  succession.  The  party  against  whom  it  is  introduced 
is  amply  protected  against  any  prejudice,  by  his  right  to  call  upon  the 
court  to  direct  the  jury  to  disregard  it  for  all  purposes,  where  it  is  not 
fritna  facie  evidence  of  any  material  issue.  Murphy  v.  Boker,  28  How. 
251.  In  such  a  case,  if  the  party  omits  to  call  upon  the  court  to  give 
such  direction,  it  will  not  be  a  valid  ground  of  complaint  that  the  court 
did  not  volunteer  to  warn  the  jury  against  being  misled  by  the  evi- 
dence, nor  will  it  be  a  ground  for  granting  a  new  trial  on  the  ground  of 
aa  oversight.  lb. 

Evidence  which  is  apparently  irrelevant  may  be  shown  to  be  relevant 
by  either  referring  to  matters  already  proved  in  the  cause,  or  by  a 
statement  of  some  additional  evidence  which  is  offered  to  be  given  in 
connection  with  the  proposed  fact.  It  is  always  proper  tp  ascertain  as 
certainly  as  possible  that  the  evidence  offered  is  relevant  and  material 
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before  it  is  received.  But  there  are  times  when  it  is  not  advisable  to 
apprise  the  witness  about  to  be  examined  of  the  facts  expected  to  be 
proved  by  him  ;  or  the  counsel  himself  may  not  be  sufficiently  advised 
as  to  the  facts ;  these  or  any  other  sufficient  reasons  are  to  be  weighed 
by  the  justice  upon  such  a  question.  But,  in  every  case,  counsel  are 
bound,  if  required,  to  inform  the  cmt,rt  how  the  evidence  is  relevant, 
so  that  he  may  act  understandingly  in  relation  to  the  admission  of  the 
evidence.  This  may  be  done  by  making  the  statement  in  writing  and 
handing  it  to  the  court. 

Evidence  to  impeach  the  character  of  a  witness  called  by  the  opposite 
party  is  always  relevant ;  so  of  evidence  to  sustain  the  character  of  a 
witness  which  has  been  thus  attacked.  Newton  v.  Harris,  6  JST.  Y. 
345.  So,  on  cross-examination,  it  may  be  shown  that  the  witness  is 
hostile  to  the  party  against  whom  he  is  called,  and  that  he  has  made 
statements  indicating  such  hostility,  and  if  he  denies  making  such  state- 
ments, he  may  be  contradicted  by  other  witnesses.  lb. ;  Schultz  v. 
Third  Ave.  B.  B.  Co.,  89  N.  Y.  242. 

Evidence  may  be  admissible  as  against  one  of  two  defendants,  but 
not  as  to  the  other ;  in  that  case  the  evidence  must  be  received,  but  it 
must  be  limited  in  its  effect  to  the  defendant  against  whom  it  is  admis- 
sible, and  be  disregarded  by  the  court  and  jury  as  to  the  other.  Blade 
V.  Foster,  28  Barb.  38Y ;  Fox  v.  Jackson,  8  id.  355.  An  objection  to 
the  evidence  should  not  be  general  in  such  a  case,  but  should  be  limited 
to  the  evidence  improperly  offered.  lb. 

In  an  action  of  replevin  by  a  vendor  against  the  general  assignee  of 
a  fraudulent  vendee,  it  is  competent  to  show  that  the  vendee  made 
fraudulent  representations  upon  which  he  obtained  the  goods  ;  and  the 
plaintiff  may  also  show  that  the  vendee  obtained  goods  at  other  places 
by  similar  frauds  at  about  the  same  time.  Hall  v.  Naylor,  18  N.  Y. 
588 ;  Gary  v.  Hotailing,  1  Hill,  311,  and  cases ;  King  v.  Phillips, 
8  Bosw.  603  ;  Hathaime  v.  Hodges,  28  N.  Y.  486 ;  Miller  v.  Barter, 
66  id.    558 ;    YanKLeek  v.  Leroy,  4  Abb.  App.  Dec.  479. 

So,  on  the  sale  of  goods  in  which  it  is  alleged  that  there  was  a  fraud, 
in  the  sale,  it  is  competent  to  show  that  the  defrauded  party  subse- 
quently ratified  the  sale  with  full  knowledge  of  all  the  facts.  Bronson 
V.  Wima/)i,  8  N.  Y.  182.  And  his  declarations  to  that  effect  are  proper 
evidence.  lb. 

Evidence  to  prove  that  the  acceptance  of  a  bill  of  exchange  was  ob- 
tained by  false  representations  of  existing  facts  is  relevant,  although 
there  is  no  offer  to  show  that  the  misrepresentations  were  known  to  the 
bolder  of  the  bill,  because  such  evidence  would  be  sufficient  to  cast  on 
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the  holder  the  burden  of  proving  a  valuable  consideration.  New  York, 
etc.,  Bank  v.  Gibson,  5  Duer,  574. 

So,  where  an  action  is  brought  for  the  recovery  of  damages  for  a 
personal  injury  occasioned  by  the  negligence  of  the  defendant,  re- 
sulting in  a  loss  of  services  by  the  plaintiff  in  his  business,  evidence 
showing  how  much  the  plaintiff  was  earning  from  his  business,  or  real- 
izing from  fixed  wages,  at  the  time  of  the  injury,  is  relevant  and  com- 
petent and  therefore  admissible.  Orcmt  v.  City  of  Brooklyn  41  Barb.  381. 

In  an  action  against  a  defendant  for  a  breach  of  his  covenant  to  do 
certain  acts,  it  is  not  competent  to  show  that  he  was  prevented  by  inev- 
itable accident,  nor  is  evidence  of  excuse  of  non-performance  thereof 
admissible  under  an  answer  alleging  performance.  Oakley  v.  Morton, 
11  N.  Y.  26.  Biit,  in  an  action  against  a  carrier  for  non-dehvery  of 
goods  at  a  distant  place,  where  the  plaintiffs  failed  to  give  evidence  of 
the  market  value  of  the  goods  at  the  place  of  dehvery,  it  was  held  that 
the  defendant  might  give  in  evidence  their  market  value  at  the  place 
where  they  were  shipped,  and  the  expense  of  transportation,  as  a  proxi- 
mate method  of  ascertaining  the  damages.  Bichmond  v.  Bronson, 
5  Denio,  55. 

In  an  action  against  a  railroad  corporation  for  injuries  received  in 
consequence  of  the  negligent  manner  in  which  its  cars  were  run,  it  is 
relevant  to  ask  a  competent  witness  within  what  distance  such  a  train 
as  the  one  in  question  could  be  stopped  with  ordinary  brakes,  on  an 
ascending  grade,  running  at  such  a  rate  of  speed  that  a  man  could  run 
faster  on  foot  than  the  train  was  going  at  the  time.  Mott  v.  Hudson 
River  R.  R.,  8  Bosw.  345.  See,  also.  Field  v.  N.  T.  C.  R.  R.,  32 
N.  T.  339. 

Evidence  which  is  clearly  irrelevant  may  be  excluded  by  the  court  on 
its  own  motion,  even  if  both  parties  are  willing  to  receive  it.  Corning 
V.  Corning,  6  N.  Y.  97 ;  Cooper  v.  Barher,  24  Wend.  105.  No  court 
is  bound  to  waste  its  time  by  sitting  to  hear  such  evidence.  lb.  Evi- 
dence may  be  competent  to  prove  the  fact  proposed,  and  yet  it  may  be 
irrelevant,  because  the  fact  proposed  is  itself  irrelevant  under  the 
issues  made  by  the  pleadings.     Purchase  v.  Mattison,  6  Duer,  587. 

But  relevant  evidence  cannot  properly  be  excluded  because  it  was 
not  noticed  by  counsel  in  opening  the  case  or  defense,  bearing  v. 
Bell,  5  Hill,  291. 

Where  a  judge  excludes  the  whole  defense  upon  the  opening  of  the 
defendant's  counsel,  on  the  ground  that  the  matters  proposed  to  be 
proved  do  not  constitute  any  defense,  a  single  exception  to  such  decis- 
ion is  sufficient.     It  is  not  necessary  for  the  defendant's  counsel  to  re- 
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peat  his  statements,  and  take  a  separate  ruling  on  each  of  them.  Saw- 
yer V.  Chambers,  44  Barb.  42 ;  43  id.  622.  Evidence  to  contradict 
facts  admitted  by  the  pleadings  is  neither  relevant  nor  competent. 

A  party  who  seeks  to  reverse  a  judgment  on  account  of  the  exclusion 
of  evidence  offered  by  him  must  show  affirmatively  by  his  exceptions, 
case  or  return,  that  the  evidence  was  relevant  at  the  time  when  it  was 
offered  and  excluded.      Van  Amringe  v.  Barnett,  8  Bosw.  358. 

While  it  is  error  to  reject  evidence  which  in  any  degree  tends  to 
prove  the  issue,  Lytle  v.  Erwin,  26  How.  491,  yet  if  its  materiality  is 
not  apparent  at  the  time  it  is  offered,  an  offer  must  be  made  in  such 
terms  as  to  leave  no  room  for  doubt  as  to  its  competency  and  materiality 
under  a  proper  definition  of  the  law,  or  a  general  exception  to  its  ex- 
clusion will  not  be  available  unless  it  appears  plainly  that  the  court 
uuderstood  the  ground  which  in  law  might  have  justified  its  reception. 
McOrath  v.  Bell,  42  How.  182. 

A  judgment  will  not  be  reversed  on  account  of  the  admission  of 
immaterial  evidence  in  nowise  prejudicial  to  the  appellant.  Wattson 
V.  CampbeU,.  38  K  Y.  153. 

§  12.  Written  eridence.  "Written  instruments  are,  first,  of  a  public 
nature  ;  secondly,  of  a  mixed  nature,  partly  public  and  partly  private  ; 
thirdly,  of  a  private  nature. 

Public  documents,  again,  are  either  judicial ;  or,  secondly,  not  judicial ; 
and,  with  a  view  to  their  means  of  proof,  they  are  either,  first,  of  record  ; 
or,  secondly,  not  of  record.  A  complete  review  of  this  subject  is  not 
consistent  with  the  nature  or  the  plan  of  this  work,  and,  therefore, 
nothing  but  the  most  common  and  most  useful  principles  and  cases  will 
be  noticed. 

The  manner  of  proving  the  statutes  or  the  common  law  of  other 
states,  nations,  governments  or  territories  is  provided  for  by  the  Code. 
Vol.  1,  p.  140,  §  942. 

"  A  statute  or  joint  resolution  passed  by  the  legislature  of  the  State 
may  be  read  in  evidence  from  a  newspaper,  designated  as  prescribed  by 
law  to  publish  the  same,  until  six  months  after  the  close  of  the  session 
at  which  it  was  passed,  and  at  any  time  from  a  volume  printed  under 
the  direction  of  the  secretary  of  State."     Vol.  1,  p.  138,  §  932. 

A  record  may  be  proved,  either,  first,  by  mere  production,  without 
more;  or,  secondly,  by  copy.  Copies  of  records  are  either  ex- 
emplifications ;  or,  secondly,  copies  made  by  the  authorized  officer  ;  or, 
thirdly,  sworn  copies.  An  exemplification  is  imder  the  great  seal,  or 
under  the  seal  of  a  particular  court. 

The  reason  of  permitting  a  copy  to  be  given  in  evidence  in  such  cases 
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is  that  inconvenience  to  the  public  would  result  from  removing  docu- 
ments which  may  be  wanted  in  different  places  at  the  same  time.  When 
any  record  is  exemplified  the  whole  must  be  exemplified,  for  the  construc- 
tion must  be  gathered  from  the  whole  taken  together.  The  seals  of 
every  court  of  record  prove  themselves,  and  are  supposed  to  be  known 
to  all  persons.  There  are  many  cases  in  which  the  law  makes  a  copy  of 
a  record  or  paper  evidence,  when  properly  certified  by  the  clerk  with 
whom  it  is  deposited.  These  cases  will  be  noticed  in  a  proper  place 
hereafter. 

Not  only  records,  but  all  public  documents  which  cannot  be  removed 
from  one  place  to  another,  may  be  proved  by  means  of  a  copy  proved 
on  oath  to  have  been  examined  with  the  original.  This  is  a  deviation 
from  the  general  rule,  that  the  best  evidence  must  always  be  produced, 
but  it  is  permitted  for  the  sake  of  public  convenience. 

The  copy  must  be  one  of  a  complete  record,  for  until  it  becomes  a 
permanent  record  it  is  transferable,  and  the  reason  for  admitting  a  copy 
does  not  apply.  The  copy,  too,  should  be  of  the  whole  record,  or  of  so 
much,  at  least,  as  concerns  the  matter  in  question ;  and,  moreover,  it 
ought  to  be  an  exact  copy,  and,  therefore,  if  it  contains  abbreviations, 
and  the  original  is  written  in  words  at  length,  it  will  not  be  admis- 
sible. 

It  is  a  general  rule,  that  whenever  the  original  is  of  a  public  nature, 
a  sworn  copy  is  evidence,  and  that  whenever  the  thing  to  be  proved 
would  require  no  collateral  proof  upon  its  production,  it  is  provable  by 
■  a  copy.  But  where  the  document  when  produced  would  require  sup- 
port from  collateral  proof,  it  has  been  thought  that  a  copy  is  not  admis- 
sible, as  in  the  case  of  a  paper  in  which  it  would  be  necessary  to  prove 
the  handwriting  of  a  party  to  such  paper. 

When  admissible,  the  copy  must  be  proved  by  one  who  swears  that 
he  has  compared  it  with  the  original,  taken  from  the  proper  place  of 
deposit.  It  was  formerly  thought  sufficient  for  this  purpose,  either  that 
the  witness  should  have  read  the  copy  whilst  another  read  the  original, 
or  vice  versa,ior  it  would  not  be  presumed  that  a  person  willfully  misread 
the  record ;  but  it  has  since  been  determined  that  it  is  not  sufficient  that 
the  witness  holds  the  copy,  while  another  reads  the  record  ;  there  must  be 
a  change  of  hands,  or  the  witness  must  himself  read  the  copy  with  the 
original.  /Slane  Peerage,  5  CI.  &  F.  24;  Harrison  v.  Borwell,  10  Sim.  380. 
It  is  not  necessary,  however,  that  the  record  should  have  been  read  by  an 
officer  of  the  court.  (r^/Zesv.  ^^ZZ,  1  Camp.  471.  But,  before  a  document 
can  be  read  as  a  copy  of  a  record,  it  must  be  proved  that  the  original 
either  came  out  of  the  hands  of  the  officer  of  the  court,  or  from  the 
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proper  place  of  depositing  the  records  of  the  court  of  which  it  purports 
to  be  a  record,  and  the  contents  of  the  document  itself  cannot  he  re- 
ferred to  in  support  of  such  proof.  Adamthwaite  v.  Synge,  _  1  Stark- 
183.     A  copy  is  never  admissible  where  the  original  is  produced. 

Under  the  E,evised  Statutes  a  certificate  of  a  town  or  county  clerk  in 
whose  office  a  chattel  mortgage  is  filed,  stating  that  the  paper  is  a  copy 
of  the  original  mortgage,  is  no  proof  of  the  existence  of  the  mortgage, 
nor  that  the  paper  purporting  to  be  a  copy  of  the  mortgage 
as  a  copy.  The  original  mortgage  must  be  produced  and  proved,  or  its 
non-production  accounted  for  so  as  to  authorize  secondary  evidence. 
The  mortgage  and  its  contents  must  be  proved  by  common-law  evidence. 
Bissell  V.  Fe(wce,  28  N.  Y.  252;  Oeorge  v.  Toll,  39  How.  49Y ; 
Sunderlin  v.   Wyman,  10  Hun,  493. 

The  Code  provides  that  a  copy  of  a  paper  filed,  kept,  entered  or  re- 
corded pursuant  to  law  with  a  clerk  of  a  court  of  the  State  or  of  any 
public  body  or  public  board  created  by  authority  of  the  law  of  the 
State  and  having,  pursuant  to  law,  a  seal,  is  evidence,  when  duly  certi- 
fied by  such  clerk,  as  if  the  origiual  was  produced.  Yol.  1,  p.  138, 
§933. 

It  also  provides  that  a  copy  of  a  paper  filed  pursuant  to  law  in  the 
office  of  a  town  clerk,  or  a  transcript  from  a  record  kept  therein  pur- 
suant to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect 
as  the  original.  Id.,  §  934.  But  in  the  light  of  the  construction  given 
to  similar  provisions  of  the  Revised  Statutes  in  the  cases  above  cited  it 
is  not  at  all  clear  that  a  certificate  of  a  town  or  county  clerk  indorsed 
on  a  copy  of  a  chattel  mortgage  is  evidence'of  any  fact  except  the  fact 
of  filing. 

The  proof  of  the  deeds,  mortgages  and  other  instruments  which  are 
acknowledged  will  be  explained  elsewhere.  See  "  Acknowledgments P 

The  existence  of  corporations  may  be  shown  by  certified  copies  of 
the  certificate  of  incorporation,  when  such  copy  is  duly  certified  by  the 
clerk  or  officer  with  whom  the  original  is  deposited.  Such  incorpora- 
tions are  very  numerous,  and  are  daily  increasing  in  number,  among 
which  are  railroad  and  steamboat  companies,  banking  associations, 
turnpikes,  plankroads,  building  associations,  gas  companies,  manufactur- 
ing, mining,  mechanical  or  chemical  companies,  and  the  like. 

Certificates  of  the  incorporation  of  villages,  or  transcripts  from  the 
record  thereof,  certified  by  the  county  clerk  with  whom  the  originals 
are  filed  are  presumptive  evidence  of  the  facts  therein  stated.  2  E.  S- 
n9,  §  80,  5th  ed. 

"Any  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
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common  council  of  a  city,  or  the  board  of  trustees  of  an  incorporated 
village,  or  of  a  board  of  supervisors  of  any  county  within  this  State,  and 
any  recital  of  occurrences  taking  place  at  the  sessions  of  any  thereof, 
may  be  read  in  evidence  on  any  trial,  examination  or  proceeding, 
whether  civil  or  criminal,  either  from  a  copy  thereof,  certified  by  the 
clerk  of  the  city,  village,  common  council,  or  board  of  supervisors,  or 
from  any  volume  printed  by  authority  of  the  common  council  of  the 
city,  or  board  of  supervisors  of  the  county,  or  of  the  board  of  trustees  of 
any  incorporated  village."  Laws  of  1879,  chap.  211,  §  1.  See,  also, 
vol.  1,  p.  139,  §  941. 

A  will,  which  has  been  duly  proved  and  admitted  to  probate,  may  be 
proved  by  the  orignal  record,  or  by  an  exemplification  of  it.  "  Every 
will  so  proved  shall  have  a  certificate  of  such  proof  indorsed  thereon, 
signed  by  the  surrogate  and  attested  by  his  seal  of  office,  and  may  be 
read  in  evidence  without  further  proof.  The  record  of  such  will,  made 
as  aforesaid,  and  the  exemplification  of  such  record,  by  the  surrogate  in 
whose  custody  the  same  may  be,  shall  be  received  in  evidence,  and 
shall  be  as  effectual,  in  all  cases,  as  the  original  would  be,  if  pro- 
duced and  proved,  and  may,  in  like  manner,  be  repelled  by  contrary 
proof."     3  E.  L.  140,  §  11,  5th  ed. 

An  exemplification  of  the  record  of  a  will  ought  to  include  the  proofs ; 
and  if  it  does  not  incltide  the  entire  record,  including  the  proofs, 
it  is  not  admissible  in  evidence.  Morris  v.  Keyes,  1  Hill,  540.  The 
record  is  hut  priraa facie  evidence  of  the  authenticity  of  the  original, 
lb.  But  when  the  will  relates  exclusively  to  personal  estate,  and  it  is 
proved  before  a  surrogate  who  has  jurisdiction  of  the  subject,  and  he 
adjudges  the  will  to  be  duly  executed,  his  decision  is  conclusive  as  to 
the  execution  thereof,  when  the  question  arises  in  a  collateral  action, 
notwithstanding  it  is  shown  that  there  was  but  a  single  subscribing 
witness  to  the  will.  Vanderpoel  v.  Van  ValJcenburgh,  6  N.  Y.  190, 
199.     See  Matter  of  Last  Will  of  John  Kelluon,  50  N.  Y.  298. 

Provision  is  also  made  by  law  for  the  proof  of  wills  of  non-residents 
relating  to  lands  in  this  State.  See  Laws  of  1878,  chap.  324 ;  Bromley 
V.  Miller,  2  N.  Y.  Sup.  Ot.  (T.  &  C.)  575  ;  Laws  of  1864,  chap.  311,  as 
amended  by  Laws  of  1872;  chap.  680. 

' '  Any  instrument  except  a  promissory  note,  a  bill  of  exchange,  or  a 
last  will  may  be  acknowledged  or  proved  and  certified  in  the  manner 
prescribed  by  law  for  taking  and  certifying  the  acknowledgment  or 
proof  of  a  conveyance  of  real  property  ;  and  thereupon  it  is  evidence 
as  if  it  was  a  conveyance  of  real  property."  Vol.  1,  p.  139,  §  937; 
Laws  of  1833,  chap.  271,  §  9 ;  3  R.  S.  (5th  ed.)  690,  §  101. 
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A  bond  of  indemnity  given  to  a  sheriff  may  be  proved  in  this  man- 
ner. Gampbdl  v.  Eayt,  23  Barb.  555.  But  when  the  acknowledg- 
ment is  taken  by  a  justice  of  the  peace  or  a  commissioner  of  deeds,  and 
the  instrument  is  to  be  nsed  as  evidence  out  of  the  county  in  wliich 
snch  justice  or  commissioner  resides,  there  must  be  a  certificate  of  the 
county  clerk  residing  iu  the  county  with  such  justice  or  commissioner, 
showing  that  the  latter  was  an  officer  authorized  to  take  acknowledg- 
ments, or  the  instrument  cannot  be  received  in  evidence.  lb.  And  see 
Wood  V.   Weiant,  1  N.  Y.  77. 

County  clerks  and  town  clerks  are  authorized  to  make  certified  copies 
of  many  different  kinds  of  papers,  and  those  copies  are  received  in  evi- 
dence instead  of  the  originals.  The  Revised  Statutes  contained  cer- 
tain provisions  as  to  the  admission  of  such  certified  copies  in  evidence 
which  have  been  substantially  re-enacted  in  the  Code  of  Civil  Pro- 
cedure. '  See  3  R.  S.  (5th  ed.)  677,  §§74-77  ;  Laws  of  1848,  chap.  197, 
§  1.     The  provisions  of  the  Code  are  as  follows  : 

"Where  a  transcript,  exemplification  or  certified  copy  of  a  record  or 
other  paper  is  declared  by  law  to  be  evidence,  and  special  provision  is 
not  naade  for  the  form  of  the  certificate,  in  the  particular  case,  the 
person  authorized  to  certify  must  state  in  his  certificate  that  it  has  been 
compared  by  him  with  the  original,  and  that  it  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  the  original."  Code  of  Civil  Pro., 
§957. 

"  If  the  officer,  or  the  court,  body  or  board  in  whose  custody  an 
original  paper  specified  in  the  last  section,  is  required  to  be  by  the  laws 
of  the  State,  or  of  another  State,  or  of  the  United  States,  or  of  a  terri- 
tory thereof,  or  of  a  foreign  country,  has  pursuant  to  those  laws  an 
official  seal,  the  certificate  must  be  attested  by  that  seal.  If  the  certifi 
cate  is  made  by  the  clerk  of  a  county  within  the  State,  it  must  be  at- 
tested by  the  seal  of  the  county."     Id.,  §  958. 

"  The  last  section  does  not  require  the  seal  of  a  coiirt  to  be  affixed  to 
a  certified  copy  of  an  order  or  of  a  paper  filed  therein,  or  entry  made^ 
when  the  copy  is  used 'in  the  same  court  or  before  an  officer  thereof; 
or  in  the  Supreme  Court,  when  it  is  used  in  a  Circuit  Court  or  Court 
of  Oyer  and  Terminer."     Id.,  §  959. 

"  Where  a  seal  .of  a  public  officer  or  of  a  corporation  is  authorized  or 
required  by  law,  it  may  be  impressed  directly  on  the  paper."  Id., 
§  960. 
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County  clerics  certifioate  of  a  copy  of  record,  etc. 

State  of  New  Yoek,        \ 

Fulton  County  Clerics  Office,  v 

January  24,  1865.  j 

I,  Mortimer  Wade,  clerk  of  the  connty  of  Fulton,  do  hereby  certify 
that  I  have  compared  the  foregoing  copy  of  a  bond  (or  whatever  the 
instrument  may  be),  and  of  the  indorsements  thereupon,  with  the 
original  records  of  the  same  remaining  on  file  in  this  office  (or,  with 
the  originals  now  remaining  on  file  in  this  office),  and  that  the  same  are 
correct  transcripts  therefrom  and  of  the  whole  of  such  originals. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  County  Court  of 
said  county  to  be  hereunto  affixed,  this  24th  day  of  January,  1865. 

MOETIMER  WADE.  [l.  s.J 

Town  clerWs  certificate  of  a  copy  of  paper,  etc. 

State  of  New  Yoek, 
Coumty  of  Fulton  amd  Town  of  BroadaTbm. 

I,  Charles  Allen,  town  clerk  of  the  town,  of  Broadalbin  aforesaid,  do 
hereby  certify  that  I  have  compared  the  foregoing  copy  of  a  chattel 
mortgage  (or  other  paper,  describing  it  byname),  and  of  the  indorse- 
ments thereon,  with  the  original  mortgage  (or  other  paper)  now  on 
file  in  this  office,  and  that  the  same  is  a  correct  transcript  of  such  original 
chattel  mortgage  (or  other  paper)  and  of  the  said  indorsements,  and  of 
the  whole  of  the  said  originals. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this  24th  day  of 
January,  1865.  CHAELES  ALLEN. 

Where  the  official  character  of  the  clerk  is  not  stated  in  the  body  of 
the  certificate,  as  in  the  preceding  forms,  the  clerk  should  add  his  offi- 
cial title  to  his  name.  When  the  certificate  shows  the  officer's  charac- 
ter, that  will  he  prima  facie  evidence  that  he  is  such  officer.  Thur- 
man  v.  Camteron,  24  Wend.  87.  '  But,  if  the  certificate  does  not  show 
the  official  character  of  the  person  who  signs  the  certificate,  that  fact 
may  be  shown  by  other  evidence. 

The  certificate  must  conform  to  the  requirements  of  the  statute  in 
relation  to  the  matters  which  are  required  to  appear  in  it,  or  it  will  not 
be  sufficient  to  authorize  the  reading  of  the  copy  of  the  certified  paper 
in  evidence.  The  certificate  must  show  that  the  paper  certified  con- 
tains a  copy  of  the  whole  of  the  original ;  it  is  not  enough  to  state  that 
it  is  a  correct  copy. 

Where  proofs  by  certified  copies  of  papers  are  substituted  for  com- 
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mon-law  evidence,  all  the  forms  directed  by  the  statute,  whether  pre- 
liminary or  substantial,  must  be  strictly  complied  with.  Rogers  v. 
Jackson,  19  Wend.  383,  385. 

A  justice's  official  certificate  of  a  judgment  is  evidence  for  himself 
equally  with  other  persons.     Maynard  v.  Thompson,  8  "Wend.  393. 

It  must  be  remembered,  however,  that  the  report  or  certificate  of  an 
oflicer  is  evidence  only  of  the  facts  which  by  law  he  is  required  or  au- 
thorized to  certify.  Board  of  Water  Com.  of  CoJioes  v.  Lansing,  45 
N.  Y.  19. 

A  copy  of  a  notice  of  mechanic's  hen,  in  which  the  signatures  are 
not  proved  or  acknowledged,  is  not,  though  certified  by  the  county  clerk, 
admissible  as  evidence  of  the  due  filing  of  the  proper  notice  of  lien. 
Sampson  v.  Buffalo,  N.  Y.  c&  Philadelphia  R.  R.  Co.,  2  Hun,  512. 

§  13.  Judicial  documents.  Judicial  documents  may  be  divided 
into  :  First.  Judgments,  decrees  and  verdicts  ;  Secondly.  Depositions 
and  inquisitions,  taken  in  the  course  of  legal  proceedings ;  Thirdly. 
"Writs,  summonses,  attachments,  warrants,  pleadings,  complaints  and 
answers,  etc.,  which  are  incident  to  legal  proceedings.  With  respect  to 
judgments,  decrees  and  verdicts,  may  be  considered :  First.  Their  ad- 
missibility and  effect ;  Secondly.  The  means  of  proving  them  ;  Thirdly. 
The  mode  of  answering  such  evidence. 

Judgments^  Tcrdicts,  etc.  In  treating  of  the  admissibility  and 
effect  of  judgments  and  verdicts,  it  is  important  to  consider,  in  t\iQ first 
place,  for  what  purpose  a  judgment  or  verdict  is  offered  in  evidence ; 
whether  with  a  view  to  establish  the  mere  fact  that  such  a  verdict  was 
given,  or  such  a  judgment  rendered,  and  those  legal  consequences 
which  flow  from  that  fact ;  or,  secondly,  with  a  view  to  a  collateral 
purpose ;  that  is,  not  to  prove  the  mere  fact  that  such  a  judgment  has 
been  rendered,  and  so  as  to  let  in  all  the  necessary  legal  consequences 
of  that  judgment,  but  as  a  medium  of  proving  some  fact  as  found  by 
the  verdict,  or  upon  the  supposed  existence  of  which  the  judgment  is 
founded.  For,  establishing  the  fact  that  such  a  verdict  has  been  given, 
su.ch  a  judgment  rendered,  and  all  the  legal  consequences  of  such  a 
judgment,  the  judgment  itself  is  invariably  not  only  admissible  as  the 
proper  legal  evidence  to  prove  the  fact,  but  usually  conclusive  evidence 
for  that  purpose  ;  for  it  must  be  presumed  that  the  court  has  made  a 
faithful  record  of  its  own  proceedings.  And,  in  the  next  place,  the 
mere  fact  that  such  a  judgment  was  given  can  never  be  considered  as 
an  act  done  between  third  persons  or  strangers,  being  a  thing  done  by 
public  authority ;  neither  can  the  legal  consequences  of  such  a  judg- 
ment be  so  considered ;  for,  where  the  law  gives  to  a  judgment  a  par- 
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ticular  operation,  that  operation  is  properly  shown  and  demonstrated 
by  means  of  the  judgment,  which  is  no  more  a  transaction  between 
strangers  and  third  persons  than  the  law  which  gives  it  force. 

But,  with  reference  to  any  fact  upon  whose  existence  the  judgment 
is  founded,  the  proceeding  may  or  may  not  be  a  thing  transacted  be- 
tween strangers  and  third  persons,  according  to  the  circumstances  of  the 
case.  For  instance,  if  B.,  being  indicted,  is  convicted  of  beating  A., 
the  record  of  the  judgment  would  be  incontrovertible  evidence  of  the 
fact  that  B.  had  been  so  convicted ;  it  would  be  conclusively  presumed 
that  the  court  had  kept  a  faithful  record  of  its  own  proceedings.  It 
would  also  be  conclusive,  as  to  all  the  legal  consequences  of  such  con- 
viction. For  instance,  one  of  such  legal  consequences  is,  that  B.  shall 
not  be  punished  a  second  time  for  the  same  ofEense  ;  and,  consequently, 
the  record  would  be  conclusive,  when  shown  to  the  court,  to  protect 
him  from  a  second  prosecution  for  the  same  offense.  So,  if  B.  had 
been  acquitted,  and  had  brought  an  action  against  A.  for  a  malicious 
prosecution,  it  would  have  been  necessary  to  prove  the  fact  of  acquittal ; 
and  here,  again,  the  record  would  have  been  conclusive  evidence  to 
show  that  fact.  But  next  suppose,  that  upon  B.'s  conviction,  A.  had 
brought  an  action  to  recover  damages  for  the  assault,  and  had  offered 
to  prove  the  assault  by  the  record  of  conviction,  he  would  then  be 
offering  the  judgment,  not  with  the  view  to  prove  the  mere  fact  of  con- 
viction, or  to  establish  any  legal  consequence  to  be  derived  from  it,  but 
for  a  collateral  purpose  ;  that  is,  to  prove  the  fact  upon  whose  supposed 
existence  the  judgment  was  founded  with  respect  to  such  facts  ;  that  is, 
the  facts  upon  which  such  judgment  professes  to  be  founded,  and  then 
the  judgment  may  or  may  not  be  evidence,  according  to  circumstances, 
considering  the  nature  of  the  facts  themselves,  and  the  parties. 

A  record  is,  in  no  case,  direct  and  positive  evidence  of  any  fact 
which  it  recites,  as  having  been  found  by  a  jury,  or  otherwise  ascer- 
tained ;  it  is  in  the  nature  of  presumptive  evidence  only,  for  even  the 
jury  who  found  the  facts  may  have  acted  upon  mere  presumption,  with- 
out the  aid  of  any  direct  evidence.  If,  therefore,  no  rule  of  policy  in- 
tervened, no  verdict  could  ever  establish  any  more  than  that  the  jury,  in 
the  particular  case,  presumed,  from  some  evidence  or  other,  that  the 
fact  was  true.  But  public  policj'  requires  that  limits  should  be  opposed 
to  the  continuance  of  litigation  upon  the  same  subject-matter,  and, 
therefore,  the  law  will  not  permit  a  matter,  which  has  once  been 
solemnly  decided  by  a  court  of  competent  jurisdiction,  to  be  again 
brought  into  litigation  between  the  same  parties  or  their  representa- 
tives.    Consequently,  a  judgment  between  the  same  parties,  upon  the 
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same  subjeGt-matter,  is  usually  conclusive,  as  to  private  rights.  Brown 
V.  Mayor,  66  N.  T.  385 ;  Blair  v.  BartUtt,  75  id.  150 ;  Ereheler  v. 
Bitter,  62  id.  372 ;  Barr  v.  Bigler,  16  Abb.  177 ;  Maltonner  v.  Dim- 
mich,  4  Barb.  566 ;  White  v.  Ooatsworth,  6  IST.  Y.  137;  Smith  v.  Eem^ 
street,  54  id.  644 ;  Castle  v.  Noyes,  14  id.  329 ;  TusTca  v.  O'Brien,  68 
id.  446. 

On  the  other  hand,  it  is  an  elementary  rule  of  law  and  a  principle 
of  justice,  that  no  man  shall  be  bound  by  the  act  or  admission  of  an- 
other to  which  he  was  a  stranger ;  and  consequently  no  one  ought  to 
be  bound,  as  to  a  matter  of  private  right,  by  a  judgment  or  a  verdict 
to  which  he  was  not  a  party,  where  he  could  make  no  defense  and 
from  which  could  not  appeal,  and  which  may  have  resulted  from  the 
negligence  of  another  or  may  even  have  been  obtained  by  means  of 
fraud  and  collusion.  Knauth  v.  Bassett,  34  Barb.  31 ;  Tories  v.  Steele, 
60  id.  397 ;  Elwood  v.  Beifendorf,  5  id.  398 ;  Case  v.  Beeve,  14 
Johns.  81 ;  Castle  v.  Noyes,  14  IST.  Y.  329,  335. 

Under  the  old  rules  of  evidence,  such  a  judgment  or  verdict  was  re- 
jected as  evidence,  because  it  might  have  been  founded  upon  the  evi- 
dence of  the  party  who  claims  a  benefit  from  it,  and  he  would  thus  re- 
ceive the  advantage  which  would  result  from  his  evidence,  when  he 
could  not  be  a  witness  in  the  action  in  which  such  judgment  might  be 
offered  as  evidence. 

This  rule  no  longer  exists,  since  either  party  may  be  a  witness,  and 
the  reason  of  the  rule  also  ceases.  But  there  is  another  rule  which 
operates  to  exclude  such  a  verdict  or  judgment,  as  evidence,  on  a  mat- 
ter of  private  right,  which  is  this :  a  person  who  could  have  received  no 
prejudice  from  the  verdict,  had  it  been  given  the  contrary  way,  shall 
not  derive  any  benefit  from  it  when  it  turns  out  to  be  in  his  favor,  and 
because  a  judgment  operates  by  way  of  estoppel,  and  estoppels  must  be 
founded  upon  mutuality. 

The  admissibility  and  effect  of  a  verdict  or  judgment  is  now  to  be 
considered,  with  a  view  to  the  proof  of  the  judgment  itself  as  a  fact 
and  its  legal  consequences.  A  judgment  which  was  rendered  by  a  per- 
son who  had  competent  authority  to  do  so  is  evidence  to  protect  him 
against  all  actions  for  any  matter  judicially  done  within  the  scope  of 
that  authority.  For  his  immunity  is  a  legal  consequence  of  his  acting 
in  that  situation,  and  the  judgment  is  offered,  not  to  prove  the  truth 
of  the  facts  upon  which  it  is  founded,  since,  with  a  view  to  such  a  de- 
fense, the  truth  of  those  facts  is  not  material,  but  in  order  to  prove  the 
fact  of  a  judgment  rendered  by  a  competent  authority,  and  so  to  es- 
tablish the  immunity  of  the  judge,  which  is  a  legal  consequence  of  the 
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judgment.  Eorton  v.  Auohmoody,  7  Wend.  200 ;  Hohbins  v.  Gorham, 
26  Barb.  686;  S.  C,  25  N.  Y.  588;  Mather  v.  Hood,  8  Johns,  ii; 
Weaver  v.  Devendorf,  3  Denio,  IIT. 

There  are  other  eases  in  which  a  judgment  is  allowed  to  operate  in 
favor  of  one  who  was  not  a  party  to  the  action. 

In  an  action  by  A.  against  a  sheriff  or  a  constable,  for  wrongfully 
and  unlawfully  taking  and  selling  his  goods,  the  defendant  may  give 
in  evidence  a  judgment  agaiust  A.  in  favor  of  B.,  a  third  person,  and 
also  prove  that  he,  the  officer,  by  virtue  of  an  execution  issued  upon 
that  judgment,  seized  the  goods  in  question,  because  they  were  the 
property  of  A.,  and  liable  to  be  sold  on  execution.  So,  in  an  action 
by  A.  against  a  constable  for  selling  his  goods,  the  officer  may  show  in 
evidence  a  judgment  rendered  against  B.,  and  that  the  property  be- 
longed to  him,  and  that  such  property  was  sold  upon  such  execution. 

A  judgment  on  contract  against  several  partners  is  prima  facie 
evidence  for  one  of  the  partners  against  the  others,  to  prove  their  lia- 
bility to  contribution.  So,  in  an  action  against  a  principal  for  the  neg- 
ligence of  his  agent,  the  recovery  in  the  former  action,  if  there  is  one, 
is  evidence,  in  an  action  by  the  principal  against  the  agent,  not  to  prove 
the  negligence,  but  to  show  the  amount  which  the  principal  has  suffered 
from  such  negligence ;  the  negligence,  however,  must  be  proved  by 
other  evidence  than  the  judgment.  So  a  verdict  and  judgment  in  a 
former  cause,  between  other  parties,  is  admissible,  for  the  purpose  of 
introducing  evidence  to  show  that  a  witness  gave  evidence,  on  such 
former  trial,  which  was  directly  contrary  to  what  he  swears  on  the 
present  trial. 

It  has  been  laid  down  by  great  authority,  that,  in  civil  actions,  the 
judgment  of  a  court  of  concurrent  jurisdiction  directly  upon  the 
point  is,  as  a  plea  or  answer,  a  bar,  and  as  evidence,  conclusive  between 
the  same  parties  upon  the  same  matter  directly' va.  question,  in  another 
court ;  and  that  the  judgment  of  a  court  of  exclusive  jurisdiction  is, 
in  like  manner,  conclusive  upon  the  same  matter,  coming  incidentally 
in  question  in  another  court,  between  the  same  parties,  for  a  different 
purpose.  But  that  the  judgment  of  a  court  of  concurrent  or  exclusive 
jurisdiction  is  not  evidence  of  any  matter  which  comes  collaterally  in 
question,  though  within  their  jurisdiction,  nor  of  any  matter  to  be  in- 
ferred by  argument  from  such  judgment. 

The  principal  position  amounts  to  this :  that  no  matter,  once  litigated 
and  determined  by  a  court  of  competent  authority,  shall  be  brought  a 
second  time  into  controversy  between  the  same  parties. 

It  is  essential,  then,  to  consider  the  five  following  points,  viz. :     The 


EVIDENCE.  487 


Judgments,  verdicts,  etc. 


identity  of  the  parties ;  the  identity  of  the  matter  htigated ;  the  na- 
ture and  manner  of  the  adjudication;  the  application  of  the  adjudica- 
tion to  the  fact  to  be  proved ;  and  the  effect  of  the  judgment. 

First,  then,  as  to  the  identity  of  the  parties.  The  general  rule  is, 
that  no  one  can  be  bound  by  a  verdict  or  judgment,  unless  he  was  a 
party  to  the  action,  or  is  in  privity  with  the  party,  or  possesses  the 
power  of  making  himself  a  party ;  for,  otherwise,  he  has  no  power  of 
cross-examining  the  witnesses,  or  of  adducing  evidence  in  furtherance 
of  his  rights ;  nor  could  he  challenge  jurors,  or  appeal  from  the  judg- 
ment ;  in  short,  he  is  deprived  of  the  means  provided  by  law  for  ascer- 
taining truth  and  excluding  error,  and,  consequently,  it  would  be  re- 
pugnant to  the  first  principles  of  justice  that  he  should  be  bound  by 
the  result  of  an  inquiry  to  which  he  was  altogether  a  stranger. 

But  one  who  claims  in  privity  with  another  is  in  the  same  situation 
with  the  latter,  as  to  any  verdict  or  judgment,  either  for  or  against 
him,  whether  he  claims  as  privy  in  blood  or  estate,  or  as  privy  in 
law.  Accordingly,  the  heir  may  give  in  evidence  a  verdict  for  his 
ancestor;  and  a  verdict  against  the  ancestor  binds  the  heir.  But, 
although  a  verdict  and  judgment  is  evidence  for  one  claiming  in  privity 
with  him,  this  must  be  understood  of  a,  claim  acquired  subsequently  to 
the  verdict.  If  a  party,  after  a  verdict  and  judgment  against  him, 
assigns  his  interest,  the  assignee  is  bound  by  the  verdict  rendered 
against  such  assignor. 

In  an  action  upon  a  promissory  note  or  upon  an  account,  if  the  de- 
fense is  payment,  and  there  is  evidence  given,  and  a  verdict  is  rendered 
in  favor  of  the  defendant,  such  verdict  will  be  conclusive  against  any 
person  to  whom  the  plaintiff  subsequently  transfers  the  note  or  ac- 
count. 

If  personal  property  is  sold  with  a  warranty  of  title,  and  an  action 
is  brought  against  the  vendee  by  a  third  person  who  claims  title  to  it, 
such  vendee  should  give  the  vendor  notice  of  the  pendency  of  the 
action,  and  request  him  to  defend  it ;  if  he  defends  the  action  and 
fails,  or  if  he  refuses  to  defend  it,  after  such  notice,  and  the  vendee 
defends  as  well  as  he  is  able,  but  unsuccessfully,  the  verdict  will  be 
conclusive  against  the  vendor,  in  an  action  by  the  vendee  against  him 
for  the  failure  of  the  title.  Brewster  v.  Count/rymcm,  12  Wend.  446. 
And  the  vendee  is  not  bound  to  appeal  from  the  judgment  rendered 
against  him  in  the  action  by  such  third  person.  lb.  A  record  of 
recovery  in  a  former  action  is  not  evidence  against  any  but  parties  or 
privies  to  such  former  suit. 

If  the  former  judgment  was  recovered  against  a  person  who  was  the 
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servant  of  the  party  against  whom  the  record  is  offered  in  evidence,  it 
will  not  be  admissible,  even  though  such  servant  attempted  unsuccess- 
fully to  defend  in  that  character.     Alexander  v.  Taylor,  4  Denio,  302. 

Secondly,  as  to  the  identity  of  the  fact.  It  is  essential  not  only  that 
the  parties  should  be  the  same,  but  that  the  same  fact  should  have 
been  in  issue  in  the  former  action ;  for  if  it  was  not  in  issue  the  court 
or  jury  could  not  have  passed  upon  it ;  nor  could  there  have  been  any 
appeal  from  the  judgment  rendered  thereon. 

A  verdict  for  the  same  cause  of  action  between  the  same  parties  is 
absolutely  conclusive.  And  the  camse  of  action  is  the  same,  when 
the  same  evidence  will  support  both  actions,  although  the  actions  may 
happen  to  be  different  in  form.  Thus  a  judgment  in  trespass  will 
be  a  bar  to  an  a.ction  of  replevin  for  the  same  goods.  And  a  verdict 
in  trespass  or  trover  will  be  a  bar  to  an  action,  for  money  had  and  re- 
ceived for  the  same  goods.  For  further  explanation,  see  ^^Former  Re- 
covery^'' etc.,     vol.  2,  p.  735. 

Thirdly,  as  to  the  nature  and  manner  of  the  adjudication.  The  judg- 
ment, decree,  sentence  or  verdict  must  be  directly  upon  the  precise 
point ;  and  it  is  not  evidence  of  any  matter  which  came  collaterally  in 
question,  although  it  was  within  the  jurisdiction  of  the  court,  nor  of  any 
matter  incidentally  cognizable,  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment,  as  having  constituted  one  of  the  grounds 
of  the  judgment.  As  to  the  conclusiveness  of  a  former  recovery,  or 
as  to  the  necessity  of  pleading  it,  see  the  title  '■'■Former  Recovery^''  etc., 
vol.  2,  pp.  657,  735. 

§  14.  Private  documents  or  writings.  Private  writings  and 
entries  may,  with  a  view  to  their  operation  in  evidence,  be  distin- 
guished into  those :  First.  To  which  the  person  against  whom  they 
are  offered  was  party  or  privy.  Second.  Entries  made  by  third  per- 
sons. And  they  may  be  considered,  first,  with  respect  to  their  nature, 
admissibility  and  effect  in  evidence;  and,  secondly,  with  respect  to  the 
means  of  proof.  Documents  offered  in  evidence  against  one  who  was 
a  party  or  privy  to  them  are  either  under  seal  or  not  under  seal.  All 
documents  to  which  a  person  was  party  or  privy  are  in  general  admis- 
sible in  evidence  against  him,  since  they  operate  as  acknowledgments 
or  admissions  on  his  part,  or  that  of  another  through  whom  he  claims, 
that  the  facts  contained  in  them  are  true,  particularly  if  the  admission 
was  against  the  interest  of  the  party  so  making  it. 

AU  written  contracts  are  made  for  the  express  purpose  of  being 
afterward  used  as  evidence  of  the  contract ;  th©  only  difference  between 
sealed  and  parol  contracts  in  this  respect  being  this  —  that  the  former 
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are  more  solemnly  authenticated,  and  not  so  easily  revoked.  So  essen- 
tial is  it  that  the  rights  of  men  should  be  evidenced  by  documents  of 
this  nature,  that  the  law  itself  requires,  in  many  instances,  the  evidences 
of  a  deed  to  notify  and  establish  the  particular  facts,  as  in  the  case  of  a 
conveyance  of  lands,  etc. ;  and  in  many  other  cases  a  written  contract 
or  memorandum  is  essential  to  the  validity  of  the  agreement,  as  in  the 
case  of  contracts  within  the  provisions  of  the  statute  of  fraiids,  or  new 
promises  to  revive  debts  barred  by  the  statute  of  limitations,  etc. 

As  a  general  rule,  an  admission  under  seal  is  conclusive  upon  the 
obligor,  and  estops  him  from  asserting  or  proving  to  the  contrary. 
Thus  if  the  condition  of  a  bond  recites  that  a  particular  suit  is  depend- 
ing in  a  particular  court,  the  obligor  is  estopped  from  saying  that  there 
is  no  such  suit  there.  So,  if  the  condition  of  a  bond  be  to  perform  the 
covenants  in  a  particular  indenture  or  instrument,  he  is  estopped  from 
saying  that  there  is  no  such  instrument,  etc. 

But,  although  where  a  distinct  statement  of  a  particular  fact  is  made 
in  the  recital  in  a  bond  or  other  instrument  under  seal,  and  a  contract 
is  made  with  reference  thereto,  it  is  not  competent  to  the  parties  bound 
by  that  deed  to  deny  the  recital  in  an  action  upon  it  between  them ; 
and  although  the  same  rule  may  apply  where  the  instrument  is  not 
under  seal,  yet  in  an  action  not  founded  on  the  instrument,  but  wholly 
collateral  to  it,  the  parties  are  not  so  bound,  even  in  an  action  between 
themselves,  but  may  show  the  circumstances  under  which  the  admission 
was  made,  in  order  to  prove  that  it  is  not  entitled  to  weight. 

Under  the  rules  of  pleading  established  by  the  Code,  matters  of  de- 
fense, by  way  of  estoppel,  must  be  pleaded. 

As  to  entries  by  third  persons  against  their  interest,  or  as  to  entries 
in  the  usual  course  of  business,  or  as  a  part  of  the  res  gestae,  etc.,  and 
where  they  are  evidence  against  other  persons,  see  ante,  435,  436. 

§  15.  Subscribing  witness.  It  was  at  one  time  an  elementary 
principle,  that  the  execution  of  every  attested  instrument,  whether 
under  seal  or  not,  must  be  proved  by  the  subscribing  witness,  if  he 
could  be  produced,  and  was  capable  of  being  examined.  Jones  v. 
Underwood,  28  Barb.  481 ;  Barler  v.  Terrell,  54  Ga.  146 ;  Kalmes 
V.  Gerrish,  7  Nev.  31 ;  Hodneth  v.  Smith,  3  Sweeny,  401 ;  S.  C,  41 
How.  190  ;  10  Abb.  (N.  S.)  86.  The  execution  of  a  sealed  agreement 
could  not  be  proved  by  the  evidence  of  one  of  the  parties  who  executed 
it,  if  there  was  a  subscribing  witness  ;  Jones  v.  Underwood,  28  Barb. 
481;  and  the  most  deliberate  acknowledgment  of  a  sealed  instrument, 
if  made  out  of  court,  was  not  sufficient  to  dispense  with  the  calling  of  a 
62 
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subscribing  witness.  J'bx  v.  JSeil,  3  Johns.  477 ;  Hm/ry  v.  Bishop,  2 
"Wend.  675. 

But  an  admission  of  a  party  that  he  executed  a  bill  of  exchange  or 
promissory  note  dispensed  with  the  necessity  of  calling  a  subscribing 
witness  thereto ;  HaU  v.  Phelps,  2  Johns.  451.  See  Palmer  v.  Man- 
ning, 4  Denio,  131 ;  Shamer  v.  Ehle,  16  Johns.  201 ;  Pentz  v.  Winter- 
iottom,  5  Denio,  51 ;  Oiberton  v.  Ginochio,  1  Hilt.  218.  And  when  an 
instrument  was  not  under  seal,  and  was  merely  collateral  evidence,  the 
production  of  the  subscribing  witness  was  unnecessary.  RundU  v. 
Allison,  34  J^.  T.  180,  184 ;  Rail  v.  Phelps,  2  Johns.  451.  The  same 
rule  applied  where  a  person,  present  at  the  execution  of  an  instrument, 
but  not  then  called  as  an  attesting  witness,  subscribed  it,  as  such,  at  a 
time  subsequent  to  its  execution ;  Hanry  v.  Bishop,  2  "Wend.  575 ; 
HoUeriback  v.  Fleming,  6  HiU,  303,  305  ;  or  where  a  person  put  his 
name  to  the  instrument  as  an  attesting  witness  without  the  knowledge 
or  consent  of  the  parties.  Sherwood  v.  Pratt,  63  Barb.  137.  So 
where  a  party,  claiming  a  beneficial  interest  under  a  written  instru- 
ment, produced  it  at  the  trial,  under  notice  for  that  purpose,  he  could 
not  insist  upon  proof  of  its  execution  by  the  subscribing  witness,  or-  in 
any  other  manner,  if  the  interest  claimed  was  of  an  abiding  nature  and 
had  reference  to  the  subject-matter  of  the  action.  Belts  v.  Badger, 
12  Johns.  223 ;  Jackson  v.  Kmgsley,  17  id.  157. 

The  rules  in  relation  to  proof  of  an  attested  instrument  have  lost 
much  of  their  importance  in  actions  pending  in  a  justice's  court.  The 
statute  now  provides  that  "  Except  in  the  case  of  written  instruments, 
to  the  validity  of  which  a  subscribing  witness  or  subscribing  witnesses 
is  or  are  necessary,  whenever,  upon  the  trial  of  any  action,  civil  or 
criminal,  or  upon  the  hearing  of  any  judicial  proceeding,  a  written 
instrument  is  offered  in  evidence,  to  which  there  is  a  subscribing  wit- 
ness, it  shall  not  be  necessary  to  call  such  subscribing  witness,  but  such 
instrument  may  be  proved  in  the  same  manner  as  it  might  be  proved 
if  there  were  no  subscribing  witness  thereto."  Laws  of  1883,  chap. 
195. 

The  instruments,  to  the  validity  of  which  a  subscribing  witness  is 
necessary,  are  wills  and  codicils,  deeds  in  fee,  or  of  a  freehold  estate, 
including  powers  authorizing  the  execution  of  instruments  granting 
such  estates  contained  in  a  deed  or  will ;  and  except  in  the  case  of  wills 
and  codicils,  an  acknowledgment  by  a  party,  duly  certified,  dispenses 
with  the  necessity  of  a  subscribing  witness.  The  statute,  therefore, 
renders  it  unnecessary  to  call  a  subscribing  witness  except  to  prove 
the  execution  of  a  will  or  codicil,  or  of  an  unacknowledged  deed ;  and 
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the  cases  are  rare  in  which  either  wills  or  conveyances  of  land  are 
offered  in  evidence  in  a  justice's  court.  In  the  exceptional  cases  the 
decisions  rendered  before  the  enactment  of  the  statute  quoted  may  be 
of  value. 

Proof  of  the  execution  of  an  instrument  by  a  subscribing  witness 
will  be  dispensed  with,  when  such  witness  is  dead,  or  incompetent  to 
give  evidence  on  account  of  insanity,  or  when  he  is  out  of  the  country, 
or  is  beyond  the  reach  of  a  subpoena  which  is  issued  by  the  court  in 
which  the  trial  is  had.  Cook  v.  Husted,  12  Johns.  188 ;  Teall  v. 
Van  WycTc,  10  Barb.  377 ;  People  v.  Eowla/nd,  5  id.  449 ;  Hodnett 
V.  Sm,ith,  41  How.  190 ;  S.  C,  2  Sweeny,  401 ;  Ballvnger  v.  Davis, 
29  Iowa,  512. 

If  the  subscribing  witness  is  out  of  the  reach  of  a  subpoena,  but  his 
evidence  could  be  taken  upon  a  commission,  the  party  is  not  required 
to  take  his  evidence  in  this  manner,  but  may  prove  the  instrument  in 
the  same  manner  as  though  there  were  no  subscribing  witness  to  it. 
Oluhb  V.  JEdwa/rds,  2  Moo.  &  E.  300 ;  Teall  v.  Van  Wyck,  10  Barb. 
377;  People  v.  Powland,  5  id.  449.  And  proof  of  the  handwrit- 
ing of  such  subscribing  witness  is  enough  in  such  a  case.  lb. 

In  like  manner  proof  of  the  handwriting  of  attesting  witnesses  may 
be  received,  when  they  cannot  be  found  after  strict  and  diligent  in- 
quiry. But  every  case  upon  this  subject  must  depend  upon  its  own 
peculiar  circumstances.  The  search  must  be  diligent,  and  made  in 
good  faith.  Diligent  inquiry  at  the  former  residence  of  the  witness, . 
and  information  from  his  former  neighbors  as  to  his  removal  and  place 
of  settlement,  if  out  of  the  jurisdiction  of  a  subpoena,  would  be  a  suffi- 
cient excuse,  because  no  party  could  reasonably  be  required  to  go  farther 
in  pursuit  of  a  witness  nnder  such  circumstances.  Van  Dyne  v.  Thayre, 
19  Wend.  162,  165.  Proof  that  the  subscribing  witness  himself  in- 
formed a  party  that  his  residence  was  out  of  the  State,  or  out  of  the 
jurisdiction  of  the  court,  is  sufficient  evidence  to  dispense  with  his 
testimony.     People  v.  Rowlam,d,  5  Barb.  449. 

Absence  beyond  the  jurisdiction  of  the  process  of  the  court  is  suffi- 
cient; it  need  not  be  shown  that  he  is  out  of  the  State,  or  out  of  the 
country,  when  the  action  is  in  a  justice's  court,  if  he  is  beyond  the 
reach  of  a  justice's  subpoena.  MoPherson  v.  Bathhone,  11  "Wend. 
96 ;  Teall  v.  Van  WycJc,  10  Barb.  377. 

The  search  and  inquiry  for  a  subscribing  witness  should  be  made 
in  proper  season ;  and  where  the  subscribing  witnesses  to  a  written 
contract,  on  which  the  plaintiff  sued,  were  the  sons  of  the  defendant, 
and  the  plaintiff  made  no  attempt  to  subpoena  them  until  'the  day  be- 
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fore  the  trial,  although  such  defendant  and  his  sons  resided  sixteen  miles 
from  the  place  of  trial ;  this  was  held  not  to  be  suflBcient  diligence  to 
dispense  with  the  subsci'ibing  witnesses,  notwithstanding  it  appeared 
that  the  defendant  had  told  a  falsehood  to  the  subpoenaing  party,  as  to 
the  absence  of  the  witnesses.  Mills  v.  Twist,  8  Johns.  121.  Due 
diligence,  and  such  as  would  govern  a  prudent  man  in  a  sincere  search 
after  a  witness,  must  form  the  standard  in  these  cases.  Information 
derived  from  nobody  knows  whom,  or  belief  taken  up  upon  mere 
conjecture,  is  certainly  not  enough.  Van  Dyne  v.  Thayre,  19  "Wend. 
162,  165. 

If  the  party  who  is  required  to  call  a  subscribing  witness,  is  guilty 
of  collusion  in  keeping  him  out  of  the  way,  he  will  have  to  make  a 
clear  case  before  the  attesting  witness  will  be  dispensed  with.  Clark 
V.  Saunderson,  3  Binn.  196,  198;  Crosby  v.  Percy,  1  Taunt.  365. 
So,  on  the  other  hand,  where  it  is  shown  that  the  witness  is  kept  out 
of  the  way  by  the  party  against  whom  his  evidence  is  to  be  given,  this 
will  be  taken  into  the  account  in  determining  whether  the  witness  may 
be  dispensed  with.  Hill  v.  Phillips,  5  Carr.  &  Payne,  356.  And, 
where  a  plaintiff  made  diligent  efforts,  in  due  season,  to  subpoena  a 
subscribing  witness  who  was  a  son  of  the  defendant,  and  who  was 
kept  out  of  the  way  of  the  subpoena  by  the  defendant  or  his  family, 
the  plaintiff  was  permitted  to  prove  the  instrument  without  calling 
such  subscribing  witnesses.  lb.  And  see  Burt  v.  Walker,  4  Barn.  & 
Aid.  697. 

An  instrument,  purporting  to  be  attested  by  a  subscribing  witness,  may 
be  proved  as  if  there  were  no  subscribing  witness,  where  the  name  of  a 
fictitious  witness  is  inserted  as  that  of  an  attesting  witness ;  or  where 
the  name  of  the  real  person  has  been  written  upon  the  instrument,  but 
not  by  himself  ;  or  where  the  person  who  has  put  his  name  as  attesting 
witness  did  so  without  the  knowledge  or  consent  of  the  parties ;  /Sher- 
wood V.  Pratt,  63  Barb.  137 ;  or  where  the  attesting  witness,  on  being 
called,  denies  any  knowledge  of  its  execution.  In  such  case,  the  due 
execution  of  the  instrument  may  be  shown  by  proving  the  handwriting 
of  the  party,  or  by  his  admission,  etc.  So,  if  the  subscribing  witness 
fails  to  establish  the  due  execution  of  the  instrument,  the  party  calling 
him  may  establish  the  fact  by  other  evidence. 

If  the  witness  recognizes  his  signature,  and  says  that  he  has  no 
recollection  of  the  fact  that  it  was  executed  tn  his  presence,  but  that, 
on  seeing  his  signature  to  it,  he  has  no  doubt  he  saw  it  executed,  this 
is  sufficient  proof  of  the  execution.  Hall  v.  Luther,  13  Wend.  491 ; 
Crabtree  v.'  Clark,  7  Shep.  337. 
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If  there  are  several  attesting  witnesses,  the  absence  of  all  must  be 
accounted  for  before  evidence  of  handwriting  can  be  given.  Jackson 
V.  Oager,  5  Cow.  383;  JaoTcsony.  Ohrisiman,^  "Wend.  277.  Bat  when 
the  absence  of  all  the  attesting  witnesses  is  accounted  for,  it  will  be 
sufficient  to  prove  the  handwriting  of  them. 

If  there  are  several  subscribing  witnesses,  it  is  not  necessary  to  call 
more  than  one,  if  he  can  testify  to  sufficient  facts  to  make  the  proof : 
but  if  he  cannot  prove  any  of  the  signatures  but  his  own,  the  other 
witnesses,  if  living,  and  competent  to  testify,  and  within  reach  of  a 
subpoena,  must  be  called,  or  their  absence  accounted  for.  Jackson  v. 
Le  Orange,  19  Johns.  386.  Before  the  execution  of  the  instrument  can 
be  established,  by  proving  the  signatures  of  the  subscribing  witnesses, 
their  absence  must  be  duly  accounted  for.  Where  this  is  done,  it  will 
be  sufficient  to  prove  the  signature  of  the  subscribing  witness  alone  ;  it 
is  not  necessary  to  prove  the  handwriting  of  the  party.  People  v. 
Rowlamd,  5  Barb.  449  ;  Sluhy  v..  Ghamplin,  4  Johns.  461 ;  Lush  v. 
Druse,  4  "Wend.  313.  But,  where  proof  of  the  signature  of  the  party 
can  be  made,  it  is  always  best  to  establish  that,  as  well  as  that  of  the 
signatm-e  of  the  attesting  witness.  Jackson  y.  Waldron,  13  "Wend.  183, 
184,  197,  198. 

It  is  always  necessary  to  establish  the  identity  of  the  party,  and  to 
show  that  the  person  who  executed  the  instrument  is  the  party  to  the 
action,  or  the  person  to  be  charged.  Identity  of  name  will  generally 
'be  prirna  facie  evidence  that  the  party  to  the  action  is  the  same  person 
who  executed  the  instrument.  But,  if  it  is  a  long  time  since  the  signa- 
ture was  made,  or  if  the  name  is  a  very  common  one,  and  there  are 
several  persons  of  the  same  name  in  the  vicinity,  some  additional  evi- 
dence of  identity  must  be  given. 

Where  a  written  instrument  is  proved  by  establishing  the  handwrit- 
ing of  a  deceased  witness,  the  opposite  party  may  attack  the  character 
of  such  witness  in  the  same  manner  as  though  he  were  living,  and  had 
testified  at  the  trial.     Losee  v.  Losee,  2  HiU,  609,  612. 

§  16.  Handwriting.  The  simplest  and  most  obvious  proof  of  hand- 
writing is  the  testimony  of  a  witness,  who  saw  the  paper  or  signature 
actually  written.  But  a  great  variety  of  cases  must  continually  occur 
where  such  a  direct  kind  of  evidence  cannot  possibly  be  procured.  The 
writing  may  be  secret  in  its  nature ;  or,  no  person  may  have  been 
present  at  the  time ;  or,  if  a  person  was  present,  he  may  be  dead  or 
unknown.  In  this  deficiency  of  positive  proof,  the  best  evidence  which 
the  nature  of  the  case  admits  is  the  information  of  witnesses  acquainted 
with  the  supposed  writer,  who,  from  seeing  him  write,  have  acquired 
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a  knowledge  of  his  handwriting ;  for,  in  every  person's  manner  of 
writing,  there  is  a  certain  distinct,  prevailing  character,  which  may  be 
discovered  by  observation,  and  when  once  known,  may  be  afterward 
applied  as  a  standard  to  try  any  other  specimen  of  writing  whose  genu- 
ineness is  disputed.  A  witness  may  therefore  be  asked,  whether  he  has 
seen  a  particular  person  write ;  and  if  he  answers  in  the  affirmative,  he 
may  further  be  asked  whether  he  believes  the  paper  in  dispute  to  be  in 
his  handwriting.  This  course  of  examination  involves  two  questions  : 
First,  whether  the  supposed  writer  is  the  person  of  whom  the  witness 
speaks ;  and  secondly,  if  he  is  the  person,  whether  he  wrote  the  paper 
in  dispute.  The  first  is  a  question  of  identity ;  the  second  a  question  of 
judgment  or  a  comparison,  in  the  mind  of  the  witness,  between  the  gen- 
eral standard  and  the  writing  produced.  All  evidence  of  handwriting, 
except  when  the  witness  has  seen  the  document  actually  written,  is  in 
its  nature  comparison.  It  is  the  belief  which  a  witness  entertains  upon 
comparing  the  writing  in  question  with  an  exemplar  in  his  mind, 
derived  from  some  previous  knowledge.  This  kind  of  evidence,  like 
all  probable  evidence,  admits  of  every  possible  degree  from  the  lowest 
presumption  to  the  highest  moral  certainty.  It  may  be  so  weak  as  to 
be  utterly  unsafe  to  act  upon ;  or  so  strong  as,  in  the  mind  of  any  rea- 
sonable man,  to  produce  conviction.  The  witness  may  have  been  in  the 
constant  habit  of  seeing  the  person  write,  day  after  day,  for  yeai's 
together,  on  common  transactions,  and  in  the  course  of  important 
business.  On  the  other  hand,  it  may  be  found,  on  inquiry,  that  he  has 
seen  him  write  only  a  few  words,  many  years  ago,  or  perhaps  only  once ; 
or,  the  specimens  which  he  saw  may  have  been  slight  and  imperfect, 
made  in  a  hurry,  at  distant  intervals,  or,  from  some  other  cause,  not  the 
fair  average  specimens  of  his  general  character  or  style  of  writing,  but 
deviating  from  the  general  form ;  in  which  cases,  the  impression  on  the 
mind  of  the  witness  would  be  imperfect,  faint  and  inaccurate.  But, 
whatever  degree  of  weight  his  testimony  may  deserve,  which  is  a  ques- 
tion exclusively  for  a  jury,  or  the  justice  sitting  in  their  place,  it  is  an 
established  rule,  that  if  he  has  seen  the  person  write,  he  will  be  compe- 
tent to  speak  to  his  handwriting,  though  he  may  have  seen  him  write 
only  once.  Hammond  v.  Varian,  54  N.  Y.  398 ;  Magee  v.  Osborn, 
32  id.  669. 

Another  method  of  acquiring  a  knowledge  of  handwriting  is  by 
means  of  a  written  correspondence.  If  a  witness  has  received  letters 
on  subjects  of  business,  which  can  be  proved  to  have  been  written  by 
a  particular  person,  or  letters  of  such  a  nature  as  makes  it  probable  that 
they  were  written  by  the  hand  from  which  they  profess  to  come,  he 


EVIDENCE.  495 


Handwriting. 


may  .be  admitted  to  speak  to  that  person's  handwriting.  Hammond  v. 
Varian,  54  N.  Y.  398. 

It  is  universally  conceded  that  evidence  of  handwriting  may  be 
opinion  merely ;  and  it  is  as  universally  conceded  that  a  witness  who 
has  either  seen  the  party  write,  or  who,  not  having  seen  him  write,  has 
received  letters  from  him  which  have  been  "  acted  upon"  by  him  as 
genuine,  is  competent  to  give  an  opinion  as  to  his  handwriting.  And 
this  competency  is  not  afiected  by  the  lack  of  frequency  of  observation, 
the  length  of  time  which  has  elapsed  since  the  writing  was  seen,  or  the 
shghtness  of  the  correspondence,  although  the  weight  of  the  opinion 
will  of  course  depend  much  upon  these  circumstances.  Miles  v.  Loomis, 
75  N.  Y.  288. 

The  opinion  of  the  ordinary  witness  founded  only  upon  a  mental 
comparison  of  the  disputed  writing  with  a  single  signature  seen  by 
him  twenty  years  before  would  be  worth  little,  but  it  would  undoubt- 
edly be  competent.  MiUs  v.  Loomis,  75  !N".  Y.  288  ;  Jackson  v.  Van 
Deusen,  5  Johns.  144 ;  Eagleton  v.  Kingston,  8  Ves.  473. 

If  the  identity  of  the  writer  of  the  letters  is  established,  the  witness 
who  received  them  will  frequently  be  able  to  give  more  satisfactory 
evidence,  than  one  who  has  seen  that  person  in  the  act  of  writing  ;  for 
the  latter  may.  have  seen  him  write  but  seldom,  and  on  occasions  not 
calculated  to  excite  attention ;  while  the  other  may  have  had  frequent 
opportunities  of  reperusing  the  letters,  and  the  letters  themselves 
having  been  written  on  subjects  of  business,  will  probably  have  more 
consistency,  and  exhibit  a  fairer  specimen  of  the  general  character  of 
handwriting.  It  is  not  necessary  that  the  witness  should  have  been  a 
correspondent  of  the  writer,  to  render  him  competent  to  speak  to  hand- 
writing, if  he  has  seen  specimens  of  his  writing  upon  which  he  has 
acted,  and  which  the  writer  recognized  as  his,  in  the  course  of  business. 

In  the  cases  which  have  been  mentioned,  the  proof  of  handwriting 
is  founded  upon  a  knowledge  of  its  general  character.  The  witness  is 
supposed  to  have  formed  a  standard  in  his  mind,  and  with  that  stand- 
ard to  compare  the  writing  in  question. 

Formerly  a  witness  was  not  permitted  to  compare  writings  in  court, 
and  from  that  comparison,  give  his  opinion  as  evidence  upon  the  ques- 
tion of  the  genuineness  of  the  signature  in  question  if  the  only  knowl- 
edge he  had  was  founded  upon  such  comparison  of  hands.  Wilson  v. 
Kirkland,  5  Hill,  182;  Peojple  v.  Spooner,  1  Denio,  343  ;  Boyle  v. 
Colmam,,  13  Barb.  42.  But  the  courts  have  in  their  later  decisions 
shown  a  disposition  to  relax  the  rule,  and  it  is  now  settled  beyond 
question  in  this  State  that  when  the  genuineness  of  a  signature  is  in 
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question  in  an  action  experts  in  handwriting  who  have  no  other  knowl- 
edge of  the  handwriting  of  the  person  whose  signature  the  one  in  ques- 
tion purports  to  be,  than  that  derived  by  a  comparison  in  court  of  such 
signature  with  other  signatures  of  the  person  to  instruments  proved 
and  properly  in  evidence,  are  competent  as  witnesses  to  give  their  opin- 
ion, derived  from  such  comparison,  as  to  the  genuineness  of  the  dis- 
puted signature,  and  as  to  whether  it  appears  to  be 'a  natural  or  simu- 
lated hand.  Miles  v.  Loomis,  75  N.  Y.  288  ;  Goodyear  v.  Vosburgh 
63  Barb.  154  ;  Johnson  v.  Hicks,  1  Lans.  160 ;  Roe  v.  Boe,  8  Jones  & 
Sp.  1.  See  Hazleton  v.  Union  Bank,  32  "Wis.  34;  State  v.  Hastings, 
53  N.  Y.  452  ;  Benedict  v.  Hunt,  53  Ind.  381 ;  Bragg  v.  Colwell,  19 
Ohio  St.  407  ;  Hynes  v.  McDermott,  82  jST.  Y.  41,  49. 

Where  a  signature  is  alleged  to  be  a  forgery,  the  defendant  cannot 
give  in  evidence  other  instruments  executed  by  him,  to  enable  the  jury 
to  compare  the  signatures  with  the  one  in  question.  Ya/n  Wyck  v.  Mc- 
intosh, 14  N.  Y.  439  ;  Eoyt  v.  Stua/H,  3  Bosw.  447.  And  if  a  wit- 
ness Jias  testified  to  the  genuineness  of  a  signature,  he  cannot,  on  cross- 
examination,  for  the  purpose  of  impeaching  him,  be  shown  other 
signatures,  not  in  evidence,  nor  in  issue  in  the  case,  and  be  asked  if  they 
are  genuine,  with  a  view  to  contradicting  him,  if  he  is  mistaken  as  to 
the  genuineness  of  such  irrelevant  papers.  lb. ;  Bank  of  the  Qomraon- 
wealth  v.  Mudgett,^^  N.  Y.  514;  Randolph  v.  LoughZin,  48  id.  456  ; 
Ellis  V.  People,  21  How.  356. 

But  when  a  party  claiming  that  the  instrument  upon  which  an  ac- 
tion is  brought  is  a  forgery,  at  the  request  of  the  adverse  party  writes 
his  name  in  open  court,  the  signature,  so  acquired,  may  be  put  in  evi- 
dence by  the  party  at  whose  instance  it  was  made,  for  the  purpose 
of  having  it  compared  by  the  court  or  jury  with  the  signature  in  con- 
troversy. Browner  v.  Loomis,  14  Hun,  341 ;  Oham,dler  v.  LeBa/rron, 
45  Me.  534  ;  Roe  v.  Roe,  8  Jones  &  Sp.  1 ;  Boe  v.  Wilson,  10  Moore's 
Priv.  Council  Cas.  202.  But  see  Mng  v.  Donahue,  110  Mass.  155. 

In  the  Supreme  Court  of  the  United  States  it  is  well  settled  that  if 
a  paper  admitted  to  be  in  the  handwriting  of  a  party,  or  subscribed  by 
him,  is  in  evidence  for  another  purpose,  the  signature  or  paper  in  ques- 
tion may  be  compared  with  it  by  the  jury.  Moor  v.  United  States,  91 
U.  S.  270  ;  United  States  v.  Chamherlin,  12  Blatchf,  390.  So  in  this 
State  it  held  that,  in  an  action  upon  a  promissory  note,  where  the  de- 
fense is  forgery,  a  comparison  of  the  handwriting  of  the  note  in  con- 
troversy with  other  genuine  writings  of  the  alleged  maker,  which  have 
been  introduced  in  evidence  in  the  cause,  is  allowable,  for  the  purpose 
of  aiding  the  jury  in  determining,  from  such  comparison,  whether  the 
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alleged  signature  is  gennine.  Dvhoise  v.  Baker,  30  N.  Y.  355  ;  affirm- 
ing S.  C,  40  Barb.  657 ;  Ellis  v.  People,  21  How.  356  ;  Yan  Wyok  v. 
Mcintosh,  U  N.  Y.  439,  442 ;  Doe  v.  Wewton,  5  Ad.  &  El.  514. 

Before  the  statute  of  1880,  it  was  held  that  on  an  issue  as  to  the 
genuineness  of  a  signature,  other  papers  executed  by  the  defendant  and 
conceded  to  be  genuine,  but  which  were  not  properly  in  evidence  for 
other  purposes,  could  not  be  received  in  evidence  or  submitted  to  the 
jury  for  the  purpose  of  comparison  with  the  disputed  signature.  Ran- 
dolph y.  Laughlin,  48  N.  Y.  456.  And  see  Hynes  v.  MoDermott, 
82  id.  41.  That  statute  provides  that  "  comparison  of  a  disputed 
writing,  with  any  writing  proved  to  the  satisfaction  of  the  court  to  be 
genuine,  shall  be  permitted  to  be  made  by  witnesses  in  all  trials  and 
proceedings,  and  such  writings  and  the  evidence  of  witnesses  respect- 
ing the  same  may  be  submitted  to  the  court  and  jury  as  evidence  of  the 
genuineness,  or  otherwise,  of  the  writing  in  dispute."  Laws  of  1880, 
chap.  36. 

A  witness  may  be  asked  on  the  trial  whether  a  promissory  note  was 
written  with  the  same  ink,  including  the  body  of  the  instrument  and 
the  signature  ;  or  whether  there  appears  to  be  an  erasure  on  the  note ; 
or  whether  the  erasure  was  made  before  or  after  the  body  of  the  note 
was  written ;  whether  either  of  the  edges  of  the  note  were  cut  edges, 
or  the  ordinary  foolscap  edges.  All  such  questions  are  proper,  because 
they  call  for  facts  which  are  apparent,  and  which  the  party  has  a  right 
to  prove,  if  material.  Dubois  v.  Baker,  40  Barb.  65Y ;  30  IST.  Y.  355. 
The  proof  of  such  facts  is  not  proof  of  mere  matter  of  opinion.  lb. 
But  if  the  question,  whether  the  erasure  was  made  before  or  after  the 
body  of  the  note  was  written,  is  a  matter  of  opinion,  it  is  a  question 
upon  which  a  bank  cashier  is  entitled  to  give  an  opinion  as  an  expert. 
lb.  And  where  notes  and  receipts  of  a  party  are  in  evidence  for  other 
purposes  of  the  action,  and  conceded  to  be  genuine,  a  witness  who  is 
an  expert  may  state  in  what  respect  the  character  of  such  notes  and 
receipts  differ  from  the  handwriting  of  another  note,  whose  genu- 
ineness is  questioned.  lb. 

In  an  action  upon  a  bond,  where  there  is  any  competent  conflicting 
evidence  as  to  the  genuineness  of  the  defendant's  signature,  the  plaint- 
iff is  entitled  to  have  the  case  go  to  the  jury,  whose  finding  upon  the 
question  will  be  conclusive.  Magee  v.  Osborn,  32  IS".  Y.  669.  In  such 
a  case,  if  a  witness  swears  that  he  has  seen  the  defendant  write,  and 
that  he  believes  the  signature  to  the  bond  to  be  genuine,  this  is  suffi- 
cient evidence  to  require  the  case  to  be  given  to  the  jury.  lb. 

§  17.  Alteration  of  written  instruments.  The  law  strictly  guards 
63 


498  EVIDENCE. 


Alteration  of  written  instruments. 


the  rights  of  parties,  by  prohibiting  au  unauthorized  alteration  of  writ- 
ten instruments.  And,  if  either  of  the  parties  to  such  an  instrument 
makes  a  material  alteration  in  it  after  its  execution  and  delivery,  such 
alteration  will  render  the  instrument  void,  although  there  are  two  ex- 
ceptions to  the  rule :  one  is,  if  the  alteration  was  made  by  the  consent 
of  the  other  party ;  and  the  other  is,  where  the  alteration  itself  is  an 
immaterial  one,  or  is  one  which  consists  in  merely  supplying  words, 
which  the  law  would  intend  in  the  absence  of  any  written  words. 
Erasures  or  alterations  are  sometimes  made  at  or  before  the  execution 
of  an  instrument ;  and  at  other  times  they  are  made  afterward  by  con- 
sent. Where  such  an  altered  instrument  is  offered  in  evidence,  it  is 
sometimes  made  a  question  whether  any  explanation  must  be  made  by 
the  party  offering  it,  as  to  such  alteration,  before  it  can  be  given  in 
evidence.     The  cases  have  not  been  entirely  consistent  upon  this  point. 

It  has  been  held  that  when  a  paper  is  produced  by  a  party,  and  it 
appears  upon  its  face  to  have  been  altered  by  any  interlineation,  erasure, 
or  blemish,  the  party  producing  it  ought  to  explain  this  appearance,  by 
showing  that  the  interlineation,  etc.,  was  made  at  or  before  the  execution 
of  the  instrument,  or  that  it  was  made  afterward  by  consent,  or  that 
it  was  made  by  a  stranger,  or  that  the  alteration  was  an  immaterial 
one,  or  that  it  was  accidentally  done,  or  that  it  was  procured  to  be 
done  by  the  fraud  of  the  opposite  party.  In  this  State,  the  party  who 
produces  an  altered  instrument  is  generally  bound  to  explain  the  al- 
teration or  erasure,  if  it  is  in  a  material  point.  Jackson  v.  Osborn,  2 
Wend.  555  ;  Ohappell  v.  Speneer,  23  Barb.  584.  And  this  is  especially 
the  rule  when  the  alteration  is  suspicious,  and  is  beneficial  to  the 
holder.  Tillou  v.  Clvnion  c&  Essex  Ins.  Go.,  1  Barb.  664 ;  Acker  v. 
Ledya/rd,  8  id.  514;  O'Donnell  v.  Harmon,  3  Daly,  424. 

An  alteration  in  the  date  of  a  promissory  note,  made  by  an  agent  of 
the  maker,  under  a  mistaken  supposition  that  he  had  authority  to  do 
so,  will  not  render  the  note  void,  where  there  is  no  evidence  of  a  fraudu- 
lent intent.      Van  Brunt  v.  Eoff,  35  Barb.  501. 

In  au  action  upon  a  guaranty  indorsed  upon  the  back  of  a  promis- 
sory note,  it  will  be  sufficient  to  prove  the  signature  to  such  guaranty, 
and  if  the  defendant  claims  that  he  is  a  mere  indorser,  and  entitled  to 
the  rights  of  such  a  party,  he  must  prove  by  some  evidence  that  there 
was  no  guaranty  written  there  at  the  time  he  wrote  his  name  there,  for 
the  law  win  not  presume  that  the  guaranty  was  wiitten  above  the 
name  without  proper  authority.     Small  v.  Sham,  1  Bosw.  352. 

In  Mayhee  v.  Sniffen,  2  E.  D.  Smith,  1,  10,  the  rule  is  laid  down 
thus,  after  a  careful  review  of  the  cases  :    "  The  instrument,  witli  all 
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the  circumstances  of  its  history,  its  nature,  the  appearance  of  the  altera- 
tion, the  possible  or  probable  motives  to  the  alteration,  or  against  it, 
and  its  effect  upon  the  parties  respectively,  ought  to  be  submitted  to 
the  jury ;  and  the  court  cannot  presume,  from  the  mere  fact  that  an 
alteration  appears  on  the  face  of  the  instrument  (whether  under  seal  or 
otherwise),  that  it  was  made  after  the  signing." 

The  law  does  not  require  that  an  instrument  shall  be  written  through- 
out with  the  same  colored  ink ;  and  the  fact  that  two  kinds  of  ink  of  dif- 
ferent colors  were  used  will  not  of  itseK  be  sufficient  to  authorize  a 
court  to  exclude  the  paper  from  the  jury.  Smith  v.  McGowan,  3 
Barb.  404,  406.  So  if  there  is  an  erasure  of  one  name,  and  another 
is  written  upon  it,  that  of  itself  will  not  invalidate  the  instrument, 
though  such  circumstances  may  be  weighed  by  the  jury,  upon  the 
question  of  alteration,  etc.  lb. 

Where  a  paper  is  required  by  law  to  be  filed  in  some  office,  as  with 
the  county  clerk,  and  the  paper  is  so  filed  with  the  clerk,  and  is  pro- 
duced by  him  at  the  trial,  any  alteration  which  may  appear  will  not  re- 
quire explanation,  since  the  clerk  will  not  be  presumed  to  have  done  it 
and  no  presumption  could  be  indulged  against  the  party  because  it  was 
not  in  his  possession.  Devoy  v.  Mayor  of  New  Yorh,  35  Barb.  264. 
If  words  are  erased,  it  wiU  be  sufficient  explanation  if  it  is  shown  that 
it  was  done  before  the  execution  of  the  instrument.  Newell  v.  Salmons, 
22  Barb.  647. 

The  rules  as  to  alterations  of  written  instruments  are  the  same 
whether  apphed  to  deeds  or  to  other  written  instruments.  If  such  an 
instrument  is  altered  or  destroyed  by  a  stranger  who  had  no  authority 
to  do  so,  the  rights  of  the  parties  will  not  be  affected  by  his  acts.  In 
such  cases  the  existence  of  the  original  must  be  shown,  and  the  altera- 
tion or  destruction  will  authorize  proof,  as  in  the  case  of  a  lost  paper, 
if  that  kind  of  proof  is  necessary.  The  law  in  relation  to  the  alteration 
of  instruments,  either  by  consent,  without  authority,  has  already  been 
fully  discussed.     See  vol.  2,  pp.  679-694. 

§  18.  Account  books.  Entries  which  are  made  in  books  of  account 
constitute  a  very  important  branch  of  the  rules  of  evidence.  The 
practice  of  receiving  books  of  account  in  evidence  has  been  long  es- 
tablished, both  in  this  State  and  in  the  other  States  or  the  Union.  And 
they  were  first  admitted  as  evidence,  too,  at  a  time  when  the  parties 
could  not  be  witnesses  in  the  action,  either  for  or  against  themselves. 
In  this  State,  at  that  time,  the  parties  were  not  permitted  to  add  any- 
thing to  the  value  of  the  books  as  evidence,  by  swearing  to  the  truth 
of  their  contents,  though,  in  some  of  the  other  States,  such  an  oath  was 
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permitted.  Books  of  account  are  clearly  evidence  which  is  manufac- 
tured by  the  party,  and  for  his  own  convenience  and  interest.  They 
have,  therefore,  always  been  received  in  evidence  with  caution,  and 
subject  to  several  important  qualifications. 

It  is  important  to  bear  in  mind  that  the  rules  in  relation  to  the  ad- 
mission of  books  of  account  as  evidence  were  established  long  before 
parties  to  an  action  were  allowed  to  be  witnesses.  And  those  rules 
which  were  thus  established  remain  entirely  unchanged  by  the  Code, 
which  permits  parties  to  be  witnesses.  Tomlinson  v.  Borst,  30  Barb. 
42 ;  Stroud  v.  Tilton,  3  Keyes,  139  ;  Bwain  v.  Cheney,  41  N.  H.  232 ; 
Jackson  v.  Evans,  8  Mich.  476.  And,  notwithstanding  the  fact  that  a 
party  may  be  a  witness  in  his  awn  favor,  and  may  thus  be  able  to  es- 
tablish his  case  by  common-law  proof,  yet  he  is  not  obliged  to  do  so, 
but  may  introduce  his  books  of  account  as  evidence,  as  formerly,  pro- 
vided he  makes  proper  preliminary  proofs  to  authorize  their  reception. 
Tomlinson  v.  Borst,  30  Barb.  42. 

The  leading  case  in  this  State,  in  relation  to  the  admissibility  of  books 
of  account,  as  evidence,  is  Voshurgh  v.  Thayer,  12  Johns.  461,  de- 
cided in  the  year  1815.  In  that  case  it  was  established  that  such  books 
could  be  received  as  evidence,  if  the  owner  of  the  book  proved  the  fol- 
lowing facts : 

1.  That  the  party  had  no  clerk. 

2.  That  some  of  the  articles  charged  had  been  delivered. 

3.  That  the  books  produced  are  the  account  books  of  the  party. 

4.  He  must  prove  that  he  keeps  fair  and  honest  accounts,  and  this  proof 
must  be  made  by  those  persons  who  have  dealt  with  him  and  have 
settled  from  those  books. 

The  rule  which  requires  proof  that  a  party  had  no  clerk  has  not 
been  maintained  to  the  fullest  extent ;  and  it  is  questionable  whether 
the  rule  itself  is  not  considerably  shaken.  At  any  rate,  it  must  appear 
that  there  was  a  person  employed  by  the  owner  of  the  books,  who  was 
really  a  clerk  in  the  proper  sense  of  that  term.  A  clerk,  in  the  ordi- 
nary acceptation  of  the  term,  when  applied  to  the  business  of  merchan- 
dising, or  trade  and  commerce,  or  as  employed  by  the  court,  in  the  case 
o^Vosburgh  y.  Thayer,  means  a  person  who  is  employed  as  an  assistant 
in  a  shop  or  store,  for  the  purpose  of  selling  goods  and  keeping  the 
books  of  account  of  his  employer.  A  person  who  is  employed  as  a 
foreman  in  a  business  where  several  assistants  are  also  employed,  but 
who  never  made  any  entries  in  the  books  of  the  party,  is  not  a  clerk, 
within  the  meaning  of  this  rule,  although  as  foreman  he  may  have  de- 
livered to  the  other  party  many  of  the  articles  charged  against  him  in 
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such  books.  Sickles  v.  Mather,  20  "Wend.  72.  The  reason  why  proof 
was  required  that  the  party  kept  no  clerk  was  to  prevent  a  resort  to 
such  evidence  as  books  of  account,  until  it  was  shown  that  the  party  had 
no  common-law  proof  of  the  sales.  But  the  case  just  cited  was  one  in 
which  the  foreman  was  certainly  a  competent  witness,  who  could  have 
proved  the  delivery  of  nearly  or  quite  all  the  articles  charged  on  the 
books,  and  yet  the  court  did  not  require  his  production  as  a  witness, 
because  he  was  not  properly  a  clerk  within  the  ordinary  signification  of 
the  term.  He  was,  however,  a  competent  witness,  who  could  have 
given  common-law  proof  of  the  sales  of  the  property  claimed  to  have 
been  sold.  That  case  shows,  therefore,  that  the  books  of  a  party  will 
not  be  rejected,  merely  because  he  may  happen  to  be  able  to  prove 
'  his  case  by  common-law  evidence.  So,  too,  the  case  of  Tomlvnson  v. 
Borst,  which  has  been  cited,  also  shows  that  books  of  account  are  not 
to  be  rejected,  because  the  party  is  himself  a  competent  witness.  These 
two  cases,  therefore,  establish  the  mere  existence  of  common-law  proof 
of  the  sale  of  property  charged  in  books  of  account,  does  not  require 
the  production  of  such  witnesses  to  authorize  the  admission  of  the 
book  in  evidence  ;  nor  does  their  non-production  render  the  books  in- 
admissible. And  the  rule  as  it  now  stands,  if  it  is  to  be  enforced  by 
the  courts,  merely  requires  proof  that  the  person  ojQEering  the  books  had 
no  clerk,  as  that  tenn  has  been  already  defined.  See  McGoldriok  v- 
Tra/phagen,  88  N.  Y.  337. 

The  original  rule  required  that  proof  must  be  given  that  the  party 
had  no  clerk,  and  that  qualification  has  not  been  expressly  overruled, 
and  therefore  it  is  best  to  observe  it  in  practice,  notwithstanding  it  is 
evident  that  the  reason  of  the  rule  has  been  disregarded,  by  allowing 
such  books  as  evidence,  without  calling  a  party,  or  his  foremaii  or 
agent,  if  he  is  not  strictly  a  clerk.     See  Jackson  v.  Evans,  8  Mich.  479. 

Books  of  account  are  admissible  in  evidence  on  the  usual  prelimi- 
nary proof,  though  the  entries  were  made  by  a  deceased  clerk,  if  they 
are  verified  by  the  oath  of  the  party.  Strong  v.  TUton,  3  Keyes,  139; 
Bland  V.  Warren,  65  N.  0,  372.  Entries  by  deceased  persons,  made 
in  the  due  course  of  business  and  pursuant  to  their  ordinary  duties,  are 
admissible  in  evidence.  Stats  v.  Phair,  48  Vt.  366. 

In  Oould  V.  Oonway,  69  Barb.  360,  it  was  said  by  Johnson,  J. : 
"  There  is  no  case  or  rule  of  evidence  which  holds  that  the  books  of 
account  of  a  party  are  proper  evidence  to  prove  an  indebtedness  against 
another,  where  such  books  have  not  been  kept  by  the  party  himself, 
but  have  been  kept  by  a  clerk  employed  by  him."  See  Waggeman  v. 
Peters,  22  111.  42. 
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Must  be  matter  of  book  account.  Notwithstanding  books  of  ac- 
count are  admitted  as  evidence,  they  are  not  competent  evidence  upon 
every  subject  for  which  a  party  might  desire  to  use  them. 

A  most  important  rule,  in  relation  to  such  books,  is,  that  the  charges 
contained  in  them  must  relate  to  such  things  as  are  a  matter  of  book 
account,  or  they  are  not  competent  evidence.  To  aid  trade  and  com- 
merce was  the  object  in  view  when  such  books  were  allowed  to  be  used 
as  evidence.  And  this  object  ought,  therefore,  to  be  kept  constantly 
in  view,  whenever  a  question  arises  as  to  the  admissibility  of  books  of 
account,  for  the  purpose  of  proving  the  indebtedness  of  a  party  charged. 
The  sale  of  goods,  wares  and  merchandise  may  be  proved  by  such 
books ;  but  they  are  not  competent  evidence  for  the  pm-pose  of  prov- 
ing a  loan  of  money ;  Low  v.  Payne,  4  'N.  Y.  247 ;  Case  v.  Potter,  8 
Johns.  211 ;  Vosburgh  v.  Thayer,  12  id.  461 ;  nor  for  the  purpose 
of  proving  the  payment  of  money.  Irvine  v.  Wortendyhe,  2  E.  D. 
Smith,  3T4,  376. 

This  rule  excluding  books  of  account  as  evidence  of  a  loan  or  pay- 
ment of  money  may  be  subject  to  modij&cation  when  it  is  shown  that 
the  person  ofEering  the  books  in  evidence  is  engaged  in  a  business  jus- 
tifying charges  for  money  loaned  or  money  paid,  as  for  example,  when 
he  is  engaged  in  the  business  of  banking  or  receiving  money  on  de- 
posit and  paying  it  out.  Cummms  v.  Hull,  35  Iowa,  253;  Veiths  v. 
Hagge,  8  Clarke  (Iowa),  163 ;  Young  v.  Jones,  id.  219.  In  that  ease  the 
party  must  show  that  he  is  engaged  in  business  justifying  such  charges. 
lb. 

There  are,  also,  mimerous  other  cases  in  which  one  party  may  have 
a  legal  claim  against  another,  but  the  existence  of  which  cannot  be  es- 
tablished by  means  of  books  of  account  as  evidence.  And,  therefore, 
sach  books  are  not  competent  evidence  to  prove  the  existence  of  a 
party's  claim  in  such  instances  as  the  following :  Entries  in  books  of 
account  are  not  legal  evidence  to  establish  a  claim  made  by  one  town 
against  another  for  keeping  a  pauper,  when  the  claim  is  founded  on  the 
mere  fact  that  the  latter  town  is  legally  chargeable  with  the  mainte- 
nance of  such  pauper,  and  no  contract  is  proved  between  such  towns. 
But  a  book  containing  an  account  of  the  expenditures  of  the  overseers 
of  the  poor  is  admissible  in  evidence,  in  favor  of  the  town,  to  prove 
the  fact  of  such  expenditures,  where  the  overseer  is  required  by  statute 
to  keep  such  account.  Oabot  v.  Walden,  46  Yt.  11.  A  cause  of  ac- 
tion arising  out  of  tort  is  not  a  matter  of  book  account.  Plans  of  an 
architect  for  the  alteration  or  erection  of  a  building  are  not  matters 
properly  chargeable  in  a  book  account.  Sloan  v.  Orimshaw,  4  Houst. 
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(Del.)  326.  But  charges  for  sawing  lumber  are.  Conoway  v.  Spioer,  5 
Harr.  (Del.)  425.  A  claim  arising  upon  a  bond,  a  bill  of  exchange, 
or  a  promissory  note,  or  an  indebtedness  arising  upon  a  special  con- 
tract, is  not  a  matter  of  book  account.  Nor  can  a  party  establish  a 
bailment,  or  an  agency  in  that  manner.  And  so  a  special  agreement 
to  pay  interest,  or  in  relation  to  a  mistake  made  in  a  previous  settle- 
ment, or  special  damages  arising  on  account  of  the  breach  of  a  special 
contract  are  not  a  matter  of  account.  And  so  of  a  claim  against  a 
person  who  is  liable  as  a  guarantor  for  the  habilities  of  a  third  person 
who  was  primarily  liable ;  or  of  a  claim  for  rent,  or  for  the  use  and  oc- 
cupation of  real  estate. 

The  foregoing  instances  are  sufficient  to  show  the  nature  of  the 
claims  which  are  not  properly  matters  of  book  account. 

Where  a  person  deposits  money  in  a  bank,  and  the  proper  officers  of 
such  bank  make  entries  of  that  fact  in  the  bank  books,  and  also  in  the 
pass  book  of  such  depositor,  such  entries  will  be  evidence  in  favor  of 
the  depositor,  as  against  the  bank.  Jermain  v.  Denniston,  6  N.  T. 
276.  And  if  such  depositor  makes  or  indorses  a  note,  payable  at  such 
bank,  while  the  deposit  remains  there,  and  the  bank  officers  make  en- 
tries in  the  bank  books  which  show  such  note  paid,  such  entries  will  be 
competent  evidence  of  payment,  in  favor  of  the  depositor,  in  any  suit 
which  may  be  subsequently  brought  npon  such  note,  by  any  person  who 
has  purchased  the  same  after  it  became  due.  lb.  In  the  absence  of  any 
proof  to  the  contrary,  or  of  suspicion  as  to  the  time  of  making  the  en- 
tries, they  will  be  presumed  to  have  been  made  at  the  time  they  bear 
da;te.  lb. 

The  books  of  account  of  a  bank,  however,  are  not  evidence,  of  them- 
selves, as  against  its  depositors  or  customers,  as  to  the  facts  contained 
in  such  books,  if  there  is  no  evidence  given  by  the  bank  to  show  the 
truth  of  the  entries  made.      White  v.  Ambler,  8  N.  Y.  170. 

Books  of  a  bank,  not  kept  by  either  party  to  an  action,  nor  relating 
to  transactions  between  them,  but  referring  only  to  transactions  be- 
tween the  defendant  and  the  bank,  cannot  be  used  as  evidence  to  show 
the  amount  of  paper  which  has  been  discounted  by  the  bank  for  the 
defendant,  and  the  number  of  notes  discounted  and  renewed.  Per- 
rine  v.  Hotchkiss,  58  Barb.  77. 

Entries  in  partnership  books  are  not  evidence  for  one  partner  against 
another  on  an  accounting  between  them,  unless  it  appears,  or  may  be 
presumed,  that  the  latter  not  only  had  access  to  the  books,  but  actually 
inspected  them.  Taylor  v.  Herring,  10  Bosw.  447  ;  Adams  v.  Furik, 
53  m.  219.     Where  the  defendant  was  a  mere  dormant  partner,  who 
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took  no  part  in  conducting  the  business  except  to  give  his  notes  for  its 
liabilities,  and  merely  visited  the  place  of  business  occasionally,  and 
there  was  no  evidence  that  he  ever  looked  at  any  of  the  books,  it  was 
held  that  the  entries  in  the  books  were  not  admissible  against  him  in 
favor  of  his  partner.  Such  entries,  made  by  a  book-keeper  employed 
by  the  partnership,  are  not  admissible,  on  the  ground  of  their  being 
made  by  a  neutral  agent,  unless  it  is  shown  that  the  book-keeper  was 
authorized  by ,  them  to  determine  with  what  sums  each  should  be 
charged.  Entries  in  partnership  books  are  prima  facie  evidence  in 
favor  of  one  partner  as  against  another  partner  who  had  access  to  them, 
and  an  opportunity  to  inspect  them,  notwithstanding  he  may  have 
omitted  to  do  so.  Taylor  v.  Herring,  10  Bosw.  447 ;  Fairchild  v. 
Fairchild,  64  J!^.  Y.  471.  See  Topliff  v.  Jackson,  12  Gray  (Mass.), 
565.  Book  entries  made  by  one  of  several  partners  are  evidence  against 
them  all  after  a  dissolution.      Walden  v.  Sherhowrne,  15  Johns.  409. 

After  a  physician  has  proved  an  employment  professionally,  the  en. 
tries,  in  his  books  of  account,  of  the  visits  made  have  alwaj's  been  re- 
ceived to  show  the  number  of  visits.  Glarhe  v.  Srmth,  46  Barb.  30. 
Such  book  is  evidence  of  nothing  else,  and  for  this  purpose  it  has  not 
been  considered  necessary,  as  in  other  cases,  where  books  are  admitted 
in  evidence,  to  prove  that  he  keeps  correct  books,  or  that  others  have 
settled  by  them.  Id.  32,  per  Ingeaham,  J.  An  objection  that  the  al- 
teration of  the  law,  by  admitting  parties  as  witnesses,  has  rendered 
books  of  account  unnecessary,  as  evidence,  even  though  allowed  in 
other  cases,  would  not  apply  in  a  case  where  the  other  party  is  dead, 
because  in  that  case  he  could  not  testify.  lb.  On  the  other  hand  the 
courts  have  held  that  the  diary  in  which  a  physician  has  entered  his 
visits  is  not  admissible  as  evidence  in  his  favor  unless  he  first  proves 
that  the  entries  were  made  by  him,  that  he  keeps  correct  books,  and 
that  others  have  settled  with  him  on  the  strength  of  the  entries  therein 
contained.     Knight  v.  Cummington,  6  Hun,  100. 

It  must  be  remembered  that  a  person's  books  may  be  evidence  against 
him  as  containing  his  written  admissions,  while  they  are  not  evidence 
as  against  the  adverse  party.      Ward  v.  Leitch,  30  Md.  326. 

Not  evidence  of  a  single  charge.  Books  of  accounts  are  not  com- 
petent evidence  in  any  case  where  there  is  but  one  single  claim  or 
charge.  The  object  of  allowing  books  as  evidence  was  to  meet  the  case 
of  furnishing  evidence  of  numerous  transactions.  So,  again,  the  rule 
which  requires  proof  of  the  delivery  of  some  of  the  items  charged  could 
not  be  complied  with  except  by  proving  the  single  item  claimed.  The 
rule  is  the  same  although  there  may  have  been  several  articles  sold,  if 
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there  was  but  one  single  transaction  by  way  of  sale.  If  that  is  the  only 
dealing  between  the  parties,  books  of  account  are  not  competent  evi- 
dence to  prove  such  sale.  Corning  v.  Ashley,  i  Denio,  354.  But 
while  a  tradesman's  books  are  not  admissible  in  evidence  to  prove  a  single 
item,  they  have  been  admitted  to  prove  one  charge  for  a  lot  of  goods 
purchased  on  different   days.     Le   Franc  v.  Hewitt,  7  Cal.  186. 

Must  prove  some  of  the  items  charged.  The  courts  have  inflexi- 
bly required  an  observance  of  this  rule,  by  requiring  proof  that  there 
was  a  delivery  of  some  of  the  goods  claimed  to  have  been  sold  and 
delivered,  or  of  the  rendition  of  some  of  the  services  charged.  It  is  not 
sufficient  to  prove  that  some  goods  have  been  sold  and  delivered,  or  that 
some  services  have  been  rendered.  The  law  requires  proof  that  some 
of  the  items  charged  have  been  delivered,  or  that  some  of  the  services 
charged  have  been  rendered.  See  Foster  y.  Oolemam.,  1  E.  D.  Smith,  85 ; 
Voshurgh  v.  Thayer,  12  Johns.  461 ;  Tomlinson  v.  Borst,  30  Barb. 
42 ;  BurTte  v.  Wolfe,  6  Jones  &  Sp.  263. 

Where  the  plaintiff,  a  physician,  claimed  to  recover  for  professional 
services  rendered  "  in  April,  1851,  and  continuing  to  1853,"  and  the 
only  proof  of  his  services  was  that  he  attended  the  defendant's  family, 
as  a  physician  once  in  the  year  1849,  it  was  held  that  the  proof  was 
insufficient  to  prove  any  item  in  the  account  sued  upon.  Morrill  v. 
Whitehead,  4  E.  D.  Smith,  239. 

But  after  a  physician  has  proved  an  employment  professionally,  the 
entries  in  his  books  of  account  or  diaries,  in  which  all  his  visits  are  en- 
tered, are  evidence  to  show  the  number  of  visits  made.  Clarke  v. 
Smith,  46  Barb.  30.  And  see  Knight  v.  Cummington,  6  Hun,  100.  So, 
in  an  action  to  recover  upon  an  account  for  goods  sold  and  delivered, 
there  must  be  proof  of  a  delivery  of  some  of  the  items  charged  in  the 
account.     ConUin  v.  Stamhr,  8  Abb.  395 ;  S.  C,  2  Hilt.  422. 

This  rule,  however,  does  not  require  a  party  to  prove  the  largest 
possible  number  of  items  of  his  account ;  and  whereameshanic  sued  to 
recover  for  services  rendered,  and  for  goods  sold  and  delivered,  it  was 
held  that  proof  of  two  of  the  items  charged  was  sufficient  to  render  the 
books  competent  as  evidence.  Linnell  v.  Sutherland,  11  Wend.  568. 
It  is  always  prudent  to  prove  such  a  number  of  items  as  show  that  there 
is  a  regular  course  of  dealing  between  the  parties,  if  such  evidence  is 
conveniently  attainable.  And  the  greater  the  number  of  items  proved 
the  more  satisfactory  wiU  the  evidence  be  that  the  account  books  are 
correct. 

In  proving  the  fairness  of  the  books,  by  those  who  have  dealt  with 
their  owner,  it  must  appear  that  the  settlement  related  to  accounts  which 
64      , 
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were  kept  during  the  period  embraced  in  the  account  between  the 
litigating  parties,  or,  at  all  events,  to  such  accounts  as  existed  before 
the  commencement  of  the  action  in  which  the  books  are  offered.  Fos- 
ter V.  Ooleman,  1  E.  D.  Smith,  85.  But  it  is  not  necessary  that  the 
settlement  should  have  been  made  before  the  commencement  of  such 
action  ;  it  will  be  sufficient  if  the  settlement  was  made  at  any  time  be- 
fore the  trial.  lb. 

Manner  of  keeping  books.  The  law  does  not  require  that  books 
of  account  should  be  kept  in  strict  accordance  with  the  most  approved 
system  of  book-keeping.  Public  convenience  and  the  attainment  of 
justice  are  the  great  objects  desired.  Still,  there  are  some  rules  which 
ought  to  be  observed  for  the  purpose  of  securing  those  very  objects. 
The  entries  of  charges  ought  to  be  made  in  those  books  of  the  party 
which  are  employed  by  him  for  the  purpose  of  entering  his  daily  and 
usual  accounts  with  such  persons  as  deal  with  him.  And  they  ought  to 
be  made  in  conformity  to  the  prevalent  manner  of  keeping  his  books. 

In  some  of  the  other  States  of  the  Union,  it  has  been  held  that  if  the 
accounts  stand  insulated,  as  on  the  front  leaf  of  the  book,  and  not  fall- 
ing into  regular  order  with  other  charges,  or  if  they  are  kept  on  sepa- 
rate sheets  of  paper  when  the  party  has  books  of  account,  they  will  be 
rejected. 

In  this  State  there  are  no  reported  cases  upon  such  questions.  Of 
course  all  entries  must  be  made  in  those  books  which  the  party  keeps 
as  his  account  books,  or  they  will  not  be  evidence.  But,  in  the  very 
nature  of  things,  there  must  be  very  many  informal  books  which  are 
kept  with  the  strictest  integrity,  and  yet  with  aU  the  skill  which  the 
owner  of  the  book  possesses.  Books  of  accounts  ought  rarely,  if  ever, 
to  be  rejected  merely  on  account  of  defects  of  form,  if  they  comply 
with  the  substantial  requirements  of  the  law.  The  principal  point  for 
consideration  is,  whether  the  party  made  the  entries  with  honest  inten- 
tions, and  according  to  the  facts  as  they  actually  transpired.  And, 
though  books  informally  kept  are  not  to  be  commended  as  examples 
for  imitation,  yet,  it  will  be  found  that  dishonest  charges  may  be  dis- 
covered in  books  which  are  kept  with  admirable  skill,  neatness  and 
method. 

The  truth  is,  books  may  bcTvorthy  of  the  most  implicit  confidence, 
although  very  informally  kept.  And,  on  the  other  hand,  there  may  be 
the  grossest  frauds,  and  the  most  unjust  claims,  found  in  books  which 
are  kept  in  strict  conformity  to  the  rules  which  the  law  prescribes.  It 
is  always  proper  to  understand  the  requirements  of  the  law  in  relation 
to  books  of  account,  and  to  apply  those  legal  rules  in  such  a  manner  as 
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to  advance  the  interests  of  justice  as  well  as  those  of  trade  and  com- 
merce. 

The  presumption  of  law  is  in  favor  of  honesty  and  fair  dealing,  and, 
therefore,  there  is  a  fair  presumption  that  books  are  honestly  kept,  if 
there  is  nothing  in  their  appearance  or  in  the  evidence  in  the  case  which 
destroys  that  presumption.  But,  if  they  are  not  kept  in  conformity 
with  the  rules  which  the  law  prescribes,  or  if  ■  it  is  shown  that  they  are 
false  and  fraudulent,  they  will  not  be  regarded  as  of  any  value  as  evi- 
dence. 
The  rules  of  exclusion  are  quite  limited  in  number,  if  the  prerequisites 
are  proved,  which  entitles  books  to  be  read  in  evidence.  And  many 
of  the  rules  laid  down,  together  with  the  cases  cited,  relate  to  the  credit 
which  ought  to  be  given  to  this  kind  of  evidence,  rather  than  to  its 
admissibility  as  evidence  for  the  consideration  of  a  court  or  jury. 

Common  to  all  classes  of  business.  As  the  principle  which  admits 
books  of  accounb  is  the  convenience  of  society,  so  the  rule  wiU  extend 
to  all  persons  who  fall  within  the  reasons  for  establishing  the  principle. 
And,  therefore,  books  of  account  are  competent  evidence  in  favor  of 
all  persons  whose  business  requires  the  keeping  of  books.  Indeed  it 
would  be  difficult  to  determine  many  cases  against  the  employment  of 
such  books,  upon  the  principle  that  the  person  keeping  them  was  not 
entitled  to  use  such  books  in  the  way  of  keeping  an  account  of  his  busi- 
ness transactions,  provided  he  is  engaged  in  any  of  the  usual  avocations 
of  life,  in  the  way  of  trade  or  commerce.  Such  books  are  common  to 
the  merchant,  the  manufacturer,  the  mechanic,  the  professional  man, 
the  farmer,  the  day-laborer,  and  to  numerous  other  classes  of  citizens. 
Foster  v.  Coleman,  1  E.  D.  Smith,  85,  89  ;  Sickles  v.  Mather,  20 
Wend.  Y2,  76 ;  Burleson  v.  Goodman,  32  Texas,  229 ;  Landis  v. 
Turner,  14  Cal.  573.  The  principal  charges  contained  in  such  books 
usually  relate  to  the  sales  of  property,  or  to  the  rendition  of  services. 
When  the  charges  relate  to  the  sale  of  property,  it  must  be  upon  a  sale 
of  personal  property,  for  a  charge  founded  upon  a  sale  of  real  estate 
would  not  be  a  matter  of  book  account.  The  right  to  make  the  charges 
may  arise  upon  an  express  contract  between  the  parties,  or,  in  some 
cases,  it  may  arise  by  implication  of  law.  If  a  person  purchases  articles 
upon  credit,  and  requests  that  they  shall  be  charged  to  his  account ;  or, 
if  he  obtains  them  in  person,  or  by  his  agent,  without  paying  for  them, 
he  authorizes  the  vendor  to  charge  them  in  accoimt. 

The  general  rule  is,  that  the  right  to  charge  must  exist  at  the  time 
of  the  delivery  of  the  property  ;  and  the  right  must  be  certain  and  ab- 
solute, and  not  an  uncertain  right,  dependent  iipon  some  contingency 
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for  its  validity.  A  contingent  or  conditional  claim  may  be  valid,  if  it 
subsequently  becomes  an  absolute  one ;  but  tbat  fact  does  not  render 
it  a  proper  item  of  charge,  as  a  matter  of  book  account.  Charges  are 
frequently  and  commonly  made  for  services  rendered.  And  the  ser- 
vices rendered  by  an  attorney  or  counselor  at  law,  or  of  a  physician  or 
surgeon,  are  proper  items  of  book  account.  So  of  services  rendered 
by  the  infant  son  of  the  plaintiff,  or  by  his  apprentice  or  hired  servant. 
So  of  charges  by  a  postmaster  for  postage  due,  or  by  a  justice  of  the 
peace  for  his  fees.  So  of  charges  for  work  done  by  the  month,  at  a 
fixed  price,  and  payable  at  a  futiire  day  ;  or  for  services  rendered  in 
making  betterments  on  the  defendant's  land,  if  done  at  his  request ;  or 
for  repairs  done  to  a  vessel ;  or  for  the  use  of  horses  and  carriages 
furnished  by  the  plaintiff  to  the  defendant,  at  his  request.  Some  of  the 
items  above  specified  carry  the  rule  as  to  the  nature  of  the  claims  which 
may  be  made  a  subject  of  book  account  to  its  extreme  extent,  and 
perhaps  extend  it  beyond  the  rule  adopted  in  this  State. 

Several  instances  in  which  claims  are  not  regarded  proper  subjects 
of  book  account  have  already  been  noticed.  Ante,  502,  503. 

The  true  distinction  between  items  properly  chargeable  as  a  matter 
of  account  and  those  which  are  not  so  is,  to  ascertain  whether  the 
demand  is  one  which  arises  in  the  usual  course  of  trade  or  commerce, 
or  whether  it  is  a  special  and  independent  transaction,  not  in  the  or- 
dinary course  of  trade  or  commercial,  dealings.  It  ought  to  be  such 
as  shows  a  course  of  dealing  as  distinguished  from  separate  and  single 
transactions ;  for  one  of  the  reasons  assigned  for  allowing  books  as 
evidence  at  all  is,  that  the  course  of  dealing  on  credit  shows  the  confi- 
dence of  the  debtor  in  his  creditor  by  permitting  him  to  make  charges. 
Work,  labor  or  services  ought,  as  a  general  rule,  to  be  executed  before 
they  are  chargeable  as  items  of  account. 

Entries,  by  whom  made.  The  entries  ought  to  be  made  by  the 
party  himself ;  but  it  is  not  indispensable  that  it  should  be  done 
by  the  hand  of  the  party  owning  the  books.  He  may  employ  an 
agent  to  do  his  writing,  if  he  cannot  write.  And,  in  siich  a  case,  the 
entries  will  be  made  by  himself  as  legally  as  though  he  had  made 
them  with  his  own  hand.  Books  containing  entries  made  in  this 
manner  will  not  be  rejected  in  this  State,  merely  because  there  is  at- 
tainable common- law  proof  of  the  charges,  cmie,  500 ;  unless  the  per- 
son making  such  entries  is  strictly  a  clerk,  in  which  case  it  would  be 
advisable  to  call  him  as  a  witness. 

No  clerk.  One  of  the  prerequisites  to  be  established,  before  books 
can  be  received  as  evidence,  is,  that  the  party  keeps  no  clerk.     This 
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fact  may  be  proved  by  the  party  himself ;  or,  it  may  be  substantiated  by 
any  one  who  knows  that  fact.  Any  member  of  the  family,  or  any  near 
neighbor  or  intimate  acquaintance,  or  in  short,  any  person  who  is 
familiar  with  the  mode  in  which  the  party  transacts  his  business  in  its 
daily  movements,  may  show  that  no  clerk  is  employed  about  it.  A 
mere  foreman,  who  delivers  goods,  is  not  a  clerk,  within  the  meaning  of 
this  rule.  Sickles  y.  Mather,  20  Wend.  72.  And  the  rule  is  the  same, 
even  though  such  foreman  makes  an  entry  upon  a  slate,  of  the  sales 
which  he  makes,  and  the  owner  of  the  books  subsequently  transcribes 
them  into  his  day  books.  lb.  The  rule  excluding  books  of  account  kept 
by  a  party  who  keeps  a  clerk  applies  only  where  there  is  an  employee 
who  has  something  to  do  with  and  has  knowledge  generally  of  the 
business  of  his  employer  as  to  goods  sold  or  work  done,  so  that  he  can 
testify  on  the  subject.  One  whose  business  is  simply  to  keep  the  books 
is  not  a  clerk  within  the  meaning  of  this  rule.  MoOoldrich  v.  Trap- 
hagm,  88  N.  Y,  334. 

Number  of  witnesses  to  prove  dealings.  It  is  quite  usual  to 
prove  the  fairness  of  the  books  and  the  manner  of  dealing,  by 
calling  two  or  three  or  more  witnesses  who  have  dealt  with  the  owner 
and  settled  from  the  books  in  question.  But,  in  legal  strictness,  it  is 
not  necessary  to  call  so  many  persons.  A  single  witness  who  has  dealt 
with  the  party,  and  has  settled  from  the  books,  will  be  sufficient  proof 
to  render  the  books  competent,  and,  therefore,  admissible  in  evidence. 
Beattie  v.  Qua,  15  Barb.  132 ;  Morrill  v.  Whitehead,  4  E.  D.  Smith, 
239,  241. 

But  the  credit  of  a  book  is  dependent  upon  its  character,  and  the 
greater  the  number  of  persons  who  have  found  its  entries  accurate  and 
just,  the  more  reliable  will  such  book  be  as  evidence.  It  is  not  neces- 
sary, nor  is  it  proper  or  usual,  to  call  a  large  number  of  witnesses,  but 
merely  to  prove  by  a  reasonable  number,  say  two  or  three,  that  the 
books  are  of  fair  character.  If  the  character  of  the  books  is  attacked, 
then  a  greater  nuniber  may  be  called  for  the  purpose  of  sustaining  it, 
upon  the  same  principle  that  the  character  of  a  witness  is  sustained. 

Credit  for  jury.  When  a  party  offers  to  introduce  his  books  of  ac- 
count as  evidence,  and  he  has  proved  those  preliminaries  which  the 
law  requires,  the  books  will  be  competent  evidence,  if  the  items  of  the 
charges  are  matters  of  book  account.  And  if  due  proof  is  given,  so 
that  the  books  are  admissible,  and  they  are  received  in  evidence  by  the 
court,  such  evidence  cannot  legally  be  disregarded  by  a  court 
or  jury,  any  more  than  a  court  or  jury  can  properly  disregard 
the  evidence   of  a  witness  who  is  not  in  any  manner  impeached. 
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But  there  are  cases  in  which  such  books  bear  suspicious  marks 
upon  their  face,  as  where  material  alterations  appear  in  them, 
and  no  explanation  is  given  in  relation  to  it ;  or  where  the  manner  of 
keeping  the  account  of  a  particular  person  differs  from  that  of  the  gen- 
eral manner  of  keeping  the  book  ;  in  these  and  similar  cases  the  credit 
due  to  the  book  is  for  the  jury  or  a  justice  sitting  in  their  place.  So, 
too,  if  the  books  are  fair  on  their  face  and  the  preliminary  proofs  are 
entirely  sufficient,  yet  if  the  character  of  the  book  is  attacked  by  show- 
ing that  some  of  the  entries  are  false  or  unfounded ;  or  that  false 
accounts  are  charged  in  the  books  against  other  persons,  who  prove  the 
falsity  of  such  charges,  the  credit  of  the  books  is  a  question  of  fact  which 
is  to  be  settled  in  the  same  manner  as  the  credit  of  a  witness  is  deter- 
mined, for  the  books  are,  in  one  sense,  a  witness.  See  Hutchinson  v. 
Market  Bank  of  Troy,  48  Barb.  302. 

Credit,  how  impeached.  Any  evidence  is  proper  if  it  legally  shows 
that  the  accounts  are  false  and  fraudulent.  And  if  that  fact  is  estab- 
lished, the  books  will  be  entirely  disregarded.  So,  too,  if  it  is  clearly 
shown  that  any  of  the  charges  are  false,  and  that  they  were  intention- 
ally entered  in  the  books  for  the  purpose  of  injustice,  the  jury  may 
disregard  the  whole  book,  if  they  see  proper  to  do  so,  on  the  principle 
that  a  book  which  is  deliberately  and  intentionally  false  in  some  things 
is  equally  false  as  to  all  the  other  items.  This  need  not  necessarily  be 
the  result,  for  the  jury  may,  on  the  entire  evidence  in  the  case,  allow 
some  of  the  items  and  disregard  others,  if  justice  and  truth  will  thereby 
be  promoted. 

Again,  it  is  competent  to  show  that  mistakes  exist  in  the  accounts, 
as  charged  in  the  books.  And  this  evidence  will  go  to  the  credit  of  the 
books,  as  to  its  reliability  for  accuracy,  although  the  fairness  of  the 
owner,  or  the  motive  in  making  the  erroneous  charges  is  not  ques- 
tioned. A  witness  who  makes  numerous  mistakes  in  his  statements 
may  cause  doubts  as  to  his  accuracy,  although  his  integrity  is  unques- 
tioned ;  and  the  same  rule  applies  to  books  of  account. 

There  is  a  distinction  between  attacking  the  credit  of  books,  by  show- 
ing that  they  are  false  and  fraudulent,  or  that  numerous  mistakes -exist 
in  them,  and  an  attack  on  the  general  moral  character  of  the  owner  of 
the  books,  for  the  purpose  of  inferring  that  the  books  are  false,  if  the 
moral  character  of  the  owner  is  impeached. 

Evidence  to  prove  the  books  false  and  fraudulent,  or  erroneous,  is 
admissible.  But  evidence  to  prove  that  the  general  moral  character  of 
the  owner  of  the  books  is  bad  is  not  admissible,  when  the  object  of 
offering  the  evidence  is  to  draw  the  inference,  that  the  books  are  in- 
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competent,  or  tliat  they  are  unworthy  of  credit,  because  the  moral  char- 
acter of  the  owner  is  bad.  Tomlinson  v.  Borst,  30  Barb.  42,  46.  And 
see  Larue  v.  Rowland,  1  id.  107,  110.  "Where  the  question  of  credi- 
bility has  been  fairly  submitted  to  a  jury,  upon  competent  evidence 
upon  both  sides,  the  decision  of  the  jury  as  to  the  credit  of  the  books 
is  final.     Morrill  v.  Whitehead,  4  E.  D.  Smith,  239. 

Existence  of  common-law  proof  does  not  invalidate.  In  some 
of  the  other  States  it  has  been  held  that  books  of  account  are  not  evi- 
dence as  to  such  items  as  may  be  proved  by  attainable  common-law 
evidence. 

And^  these  decisions  proceed  upon  the  principle  that  books  of  account 
are  not  a  necessary  means  of  proof  where  there  is  common-law  proof, 
which  may  be  introduced.  Those  decisions  are  in  accordance  with  the 
principles  of  the  common  law.  But  that  rule  is  not  adopted  in  this 
State ;  aad,  notwithstanding  the  fact  that  the  party  has  a  foreman  who 
has  delivered  the  very  goods  in  question  ;  Sickles  v.  Mather,  20  Wend. 
72  ;  or  even  in  the  case  of  a  dehvery  of  the  goods  by  the  party  himself, 
who  is  now  a  competent  witness  in  this  State,  yet  he  need  not  call  his 
foreman,  nor  be  sworn  himself,  for  his  books  are  competent  evidence, 
notwithstanding  his  means  of  common-law  proof.  Tomlinson  v. 
Borst,  30  Barb.  42,  46.     And  see  ante,  500,  501. 

But  entries  made  by  a  clerk  who  is  alive  and  within  the  State  must 
be  proved  by  the  clerk  who  made  them.  Ocean  Bank  v.  Carll,  55  ]^. 
T.  440. 

"Where  the  party  has  employed  a  clerk,  who  is  absent  and  out  of  the 
reach  of  a  subpoena  for  the  purpose  of  procuring  his  attendance  as  a 
witness,  the  cases  disagree  as  to  the  necessity  of  procuring  his  evidence 
upon  a  commission.  The  absence  of  the  clerk  from  the  jurisdiction  of 
the  court  is  held  by  some  of  the  cases  to  be  sufficient  to  dispense  with 
calling  him  as  a  witness,  while  other  cases  deny  this  rule.  If  those 
cases  which  require  the  evidence  of  the  witness  proceed  on  the  ground 
that  his  evidence  is  common-law  proof,  and  that  it  must  for  that  rea- 
son be  adduced,  it  is  opposed  to  the  principle  adopted  in  this  State,  as 
we  have  just  seen.  Of  course  the  death  or  the  insanity  of  the  clerk 
would  dispense  with  the  rule  requiring  his  production  as  a  witness,  even 
in  those  States  in  which  the  strictest  rule  is  adopted.  Ocean  Bank  v. 
Oarll,  9  Him,  239 ;  Brewster  v.  Doane,  2  Hill,  537 ;  Halliday  v. 
Martinett,  20  Johns.  168 ;  Butler  v.  Wright,  2  "Wend.  369  ;  Sheldon 
V.  Benham,  4  Hill,  129,  131 ;  State  v.  Phair,  48  Yt.  366 ;  Bland  v. 
Warren,  65  N.  0.  372. 

Evidence  of  value.     Account  books  are  not  merely  evidence  of  the 
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sale  and  delivery  of  goods,  but  they  are  also  competent  evidence  of  the 
value  of  the  articles  charged,  or  of  the  personal  or  professional  ser- 
vices which  may  have  been  rendered.  Duooign  v.  Sohr&ppel,  1  Yeates, 
347.  But  such  evidence  is  not  conclusive,  and  the  other  party  is  at 
liberty  to  show,  the  actual  or  true  value.  In  the  absence  of  other 
proof,  the  prices  charged  in  the  books  will  \)Q  prima  fade  evidence  of 
value,  subject  to  such  modifications  in  that  respect  as  the  entire  evi- 
dence in  the  case  may  warrant. 

A  plaintiff  who  pi:operly  proves  his  books  in  evidence,  and  shows 
their  fairness  by  those  who  have  dealt  and  settled  with  him  from  them, 
need  not  go  further  and  show  that  the  prices  charged  are  usual  and 
reasonable.     Bailey  v.  JBarnelly,  23  Ga.  582. 

Entries,  when  made.  Books  of  account  are  designed  for  the  regis- 
tration of  transactions  as  they  occur,  and  not  as  entries  of  past  events. 
One  of  the  most  essential  and  valuable  qualities  of  such  books,  and 
one  of  its  superiorities  over  that  of  the  mere  memory  of  individuals 
is,  that  such  entries  will  be  accurate,  because  they  cannot  forget  and 
that  they  will  not  be  liable  to  change  by  the  lapse  of  time.  For  these 
reasons  all  entries  of  sales  or  transactions  ought  to  be  made  daily  and 
immediately  on  their  occurrence  and  completion. 

The  law  does  not  fix  any  precise  instant  at  which  this  shall  be  done, 
and  yet  it  requires  that  there  shall  not  be  any  long  delays  in  the  mat- 
ter, since  such  delays  would  let  in  those  very  mischiefs  which  a  prompt 
entry  would  prevent.  For,  in  the  first  place,  there  might  be  errors  by 
reason  of  inaccuracy  in  recollection,  and  in  the  next  place  it  would 
afford  opportunities  for  changing  the  character  of  the  entries  made,  by 
substituting  one  materially  different  from  the  original. 

The  fact  that  the  entries  were  not  made  at  the  time  when  they  ought 
to  have  been  does  not  destroy  the  competency  of  the  evidence,  but  it 
goes  to  the  credit  of  the  book. 

Where  a  plaintiff  has  offered  his  books  in  evidence  the  defendant  is 
entitled  to  test  their  accuracy  by  showing  that  the  entries  were  not  in 
fact  made  at  the  date  claimed.  One  mode  of  doing  this  is  to  show  that 
they  are  not  chronological  in  order  with  the  other  entries  in  the  book, 
or  had  been  interpolated  among  such  entries,  or  bore  on  their  face 
when  compared  with  other  immediately  connected  entries  some  suspi- 
cions of  unfairness  or  bad  faith.     Mead  v.  Smith,  1  Hun,  263. 

There  are  instances  in  which  the  greatest  care  does  not  prevent  the 
occurrence  of  mistakes  by  the  omission  to  charge  articles  which  have 
been  sold  and  delivered.  Such  errors  may  be  rectified,  by  making  a 
proper  charge,  which  will  not  invalidate  the  book. 
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So,  too,  there  may  be  errors  in  the  entries,  and  these  may  be  properly 
corrected  ;  but  in  such  a  case,  the  error  ought  to  be  shown  by  e vid  ence,  and 
the  correction,  ought  in  the  same  manner  to  be  explained.  Alterations 
and  erasures  do  not  destroy  the  character  of  the  book,  if  they  are 
properly  explained  by  the  evidence  in  the  case ;  and  any  objection  will 
go  to  the  credit  rather  than  to  the  competency  of  the  book.  But  if  such 
alterations  or  erasures  are  gross  and  suspicious,  and  no  explanations  are 
given,  the  credit, .  if  not  the  competency  of  the  book,  will  be  de- 
stroyed. 

Ordiaary  book  in  daily  use.  All  entries  ought  to  be  made  in  those 
books  which  are  kept  for  ordinary  and  daily  use,  in  keeping  the  general 
accounts  of  the  party.  It  is  by  keeping  books  in  that  manner,  that 
they  derive  much  of  the  credit  which  they  obtain.  If  the  general  ac- 
counts of  a  party  are  charged  in  one  book  or  set  of  books,  while  the 
entries  against  some  individual  are  made  in  a  separate  and  distinct, 
book  and  by  itself  alone,  this  fact,  of  itself,  is  a  suspicious  circumstance, 
requiring  explanation.  But,  more  than  this,  such  entries  are  not  com- 
petent evidence,  because  it  is  in  direct  violation  of  that  rule  which  re- 
quires all  charges  to  be  entered  in  those  books  which  the  party  uses  for 
the  purpose  of  keeping  his  general  accounts  with  h  is  customers.  Ante, 
506. 

Accounts  entered  upon  slips  of  paper  or  upon  separate  sheets,  dis- 
tinct from  the  usual  books  of  account,  cannot  be  received  as  books  of 
account.  It  is  not  necessary  that  such  books  should  be  bound  in  a 
substantial  manner,  nor  need  they  be  bound  at  all.  Many  individuals, 
whose  dealings  are  limited,  make  an  account  book  by  folding  or  stitch- 
ing together  several  sheets  of  paper,  instead  of  procuring  a  more  ex- 
pensive book.  And,  if  they  keep  their  general  accounts  in  such  a  book, 
that  will  be  sufficient  to  render  the  book  competent,  so  far  as  its  form  - 
is  concerned.  But  it  must,  of  course,  be  proved  in  evidence,  in  the 
same  manner  as  ordinary  books  of  account  are  established. 

Original  entries.  Books  of  account  derive  much  of  their  credit 
from  the  fact  that  they  are  original  entries  of  events  as  they  transpired. 
It  is  not  necessary,  however,  that  the  first  entries  should  be  made  in 
the  books  themselves.  For  nothing  is  more  common  than  to  make 
mere  temporary  entries  upon  a  slate,  or  upon  sheets  of  paper  with  a 
pencil,  or  in  an  ordinary  blotter  with  a  pen  and  ink,  and  then  to  trans- 
scribe  at  night,  into  the  ordinary  books,  such  charges  as  may  have  thus 
been  entered  during  the  day.  This  practice  is  both  convenient  and 
legal.'  Sickles  v.  Mather,  20  Wend.  72.  Such  memoranda  are  mere 
temporary  entries,  and  the  transcribed  entries  are  original  entries 
65 
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within  the  meaning  of  the  rule.  Stroud  v.  Tilton,  3  Keyes,  139  ; 
McOoldrick  v.  Wilson's  Executor,  18  Hun,  M3  ;  S.  C,  88  N.  Y.  334  ; 
Whitney  v.  Sawyer,  11  Gray  (Mass.),  242  ;  JaoJcson  v.  Evans,  8  Mich. 
476 ;  Ewart  v.  Morrell,  5  Harring.  (Del.)  126. 

Where  memoranda  made  by  a  sawyer  have  been  copied  by  him  from 
boards  and  slips  of  paper  upon  which  they  were  originally  made  into  a 
book,  the  book  will  be  a  book  of  original  entry  within  the  rule.  Davi- 
son V.  Powell,  16  How.  467. 

But  when  a  book  is  not  kept  by  the  plaintiff  but  by  his  book-keeper, 
who  has  made  no  sale  charged  but  merely  entered  the  sales  reported  to 
him  by  salesmen,  the  book  so  kept  cannot  be  put  in  evidence  as  a  book 
of  account.  Qould  v.  Conway,  59  Barb.  355 ;  Thomas  v.  Price,  30 
Md.  483.  But  see  Wilson  v.  Knapp,  70  N.  T.  596 ;  McOoldrick  v- 
TrapKagen,  88  id.  334. 

Books  are  usually  kept  by  writing  with  a  pen  and  ink.  But  they 
will  be  valid,  although  kept  in  pencil-mark,  if  they  are  legible,  and  if 
that  is  the  usual  mode  of  keeping  the  general  accounts.  Mill  v.  Sooit, 
12  Penn.  St.  168.  If  a  book  contains  entries  which  are  original,  and 
others  not  original,  it  will  be  valid  evidence  as  to  the  original  entries, 
even  if  not  so  as  to  the  others.  Wollenweber  v.  Ketterlvnus,  17  Penn. 
St.  389. 

Ledger  and  day-book.  In  an  extensive  business,  a  ledger  is  always 
a  part  of  a  set  of  books  of  account.  But  in  a  limited  business  there  are 
many  persons  whose  entire  accounts  are  kept  exclusively  in  the  day- 
book, without  the  addition  of  a  ledger.  And  in  keeping  their  day- 
book such  persons  frequently  keep  it  in  the  manner  of  ledger  entries. 
The  name  of  a  person  is  entered  and  the  items  of  his  account  are  entered 
under  that  name  continuously  without  the  intervention  of  any  other 
name  or  account.  In  other  words,  each  item  is  charged  as  it  occurs, 
by  entering  the  article  with  the  date  of  the  occurrence  or  entry  into 
the  book.  A  ledger  may  be  so  kept  as  to  be  a  book  of  original  entry. 
MoGoldrich  v.  Traphagen,  88  N.  T.  334. 

The  names  of  each  of  the  persons  charged  in  the  book  are  thus  en- 
tered separately,  and  the  accounts  of  each  person  kept  separately.  Such 
a  method  has  its  advantages  in  a  small  business,  since  the  account  of 
each  person  is  readily  examined  and  the  items  ascertained,  without  any 
liability  to  overlook  any  of  the  entries  made.  While,  on  the  other 
hand,  if  the  accounts  of  all  persons  are  entered  in  order  of  time,  and  in- 
discriminately as  to  persons,  it  would  be  laborious  as  well  as  difficult  to 
ascertain  the  state  of  each  person's  accounts  if  no  ledger  were  kept. 

But  this  system  of  entering  each  account  separately  is  objectionable 


EVIDENCE.  515 


Account  books  —  Entire  set  must  be  produced. —  Charges  in  gross. 

in  one  point  of  view.  It  offers  facilities  for  false  entries,  and  for  the 
perpetration  of  gross  frauds.-  There  may  be  interpolations,  or,  indeed, 
there  may  be  an  entire  new  account  written  up,  without  any  certain 
success  in  detecting  it.  Books  kept  in  this  manner  are  competent  evi- 
dence when  the  books  of  original  entry  cannot  be  produced ;  Caul- 
field  V.  8(mders,  17  Cal.  569  ;  but  cannot  be  introduced  in  evidence 
when  the  books  of  original  entry  can  be  produced.      Vilmar  v.  SchaU, 

3  Jones  &  Sp.  67.  A  mere  cash-book,  or  other  book  of  temporary  or 
occasional  entries,  is  not  admissible  in  proof  of  the  charges  therein. 
Katwitz  V.  Wright,  37  Texas,  82.  See  Maine  v.  Ha/rper,  4z  Allen, 
201. 

Entire  set  of  books  must  be  introduced.  Where  there  is  but  a 
single  book  of  accounts,  it  will  of  course  be  complete  in  itself,  either 
as  to  charges  or  credits.  But  frequently,  and  perhaps  generally,  the 
accounts  of  parties  are  contained  in  several  books,  each  of  which  may 
be  separate,  or  each  of  which  may  constitute  part  of  a  set  of  books. 

If  a  party  gives  in  evidence  entries  contained  in  one  of  a  set  of  books, 
lie  is  bound  to  produce  the  entire  set,  or  no  part  of  the  entries  will  be 
evidence,  provided  the  entries  offered  refer  to  the  other  books, 
or  provided  such  other  books  contain  entries  which  relate  to  the 
entries  offered,  or  if  they  contain  entries  affecting  the  state  of  the 
accounts  between  the  parties.  Pendleton  v.  Weed,  17  N.  Y.  72  ; 
Burke  v.  Wolfe,  6  Jones  &  Sp.  263. 

If,  however,  detached  leaves  of  a  book  contain  all  the  entries  relating 
to  a  case  it  is  hot  necessary  to  produce  more.     See  McClushy  v.  Falhe, 

4  Eob.  87. 

Charges  in  gross.  Books  of  account  are  intended  to  keep  a 
correct  statement  of  the  items  of  an  account,  with  the  date,  quantity,' 
price,  or  value  of  each  item.  And  for  that  reason,  it  is  a  general  rule, 
that  entries  are  improper  when  made  in  gross  or  by  the  lump.  A  charge 
by  a  mechanic  for  "  one  hundred  and  ninety  days'  work  "  was  held  in- 
admissible. Lynch's  Ad^r  ads.  Petrie,  1  Nott  &  McOord,  130.  So  a 
charge  by  a  physician,  of  $13,  for  medicines  and  attendance  in  curing  the 
whooping  cough,  was  rejected.  Hughes  v.  Hanvpton,  2  Const.  Rep. 
745. 

This  rule,  however,  is  not  to  be  carried  to  extremes,  for  there  may 
be  instances  in  which  it  is  proper  to  group  together  two  or  more  items. 
A  physician  may  properly  include  in  one  charge  the  items  of  medicine 
furnished  as  well  as  the  compensation  for  his  visit  on  any  single  occa- 
sion. But  a  merchant's  bill  must  be  made  out  differently.  He  can- 
not charge  for  a  bill  of  goods  sold  in  gross,  but  must  give  the  date, 
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articles,  quantity,  value,  or  other  specification  requisite  to  an  accurate 
account. 

Mechanics  and  laborers  have  sometimes  charged  several  days'  labor 
in  one  item,  as  for  instance,  a  week's  work  at  a  specified  price  per  day, 
and  then  carried  out  the  entire  sum  as  an  item.  Such  charges  will  be 
less  frequently  objected  to  now,  because  the  party  will  generally  be  able 
to  prove  the  entire  items,  by  being  sworn  as  a  witness. 

Witness  testifying  from  books.  "Where  a  clerk  is  employed 
to  make  entries  in  books  as  a  part  of  his  business,  his  entries  may, 
under  some  circumstances,  become  evidence,  even  when  he  cannot 
recollect  the  transaction  so  entered. 

A  witness  testified  that  certain  entries  and  memoranda  were  made  by 
him  ;  that  it  was  his  uniform  practice  to  make  such  entries  at  the  time 
of  their  occurrence,  and  to  make  them  accurately  as  to  the  facts  ;  that 
he  had  no  doubt  as  to  the  accuracy  of  the  entries  in  question  ;  and  that 
independent  of  the  entries  he  had  no  recollection  of  the  matters  men- 
tioned, nor  could  he  recollect  them  as  a  matter  of  memory,  even  after 
refreshing  his  recollection  by  an  examination  of  the  entries ;  and  it  was 
held  that  the  entries  were  admissible  evidence.  Bank  of  Monroe  v. 
Culver,  2  Hill,  531. 

So  entries  in  a  book  which  the  witness  swears  he  knew  to  be  correct, 
when  made;  that  he  saw  most  of  the  entries  made,  or  soon  after,  and 
that  the  book  was  the  original,  are  properly  admitted  in  evidence. 
Krom  V.  Levy,  1  Hun,  171. 

On  the  other  hand  when  a  clerk  testifies  that  he  made  a  particular 
entry  in  the  plaintifE's  books,  that  he  had  no  recollection  of  the  facts 
concerning  the  transaction,  and  knew  nothing  of  the  correctness  of  the 
entry  further  than  the  fact  that  he  found  the  entry  in  the  book,  the 
entry  will  not  be  evidence  of  any  thing.  Peek  v.  Ycm  Keller,  15  Hun, 
470.     See  Mowe  v.  Meqcham,  10  N.  T.  207. 

It  has  been  repeatedly  held  in  this  State,  that  where  the  witness  who 
made  the  memorandum  was  unable  to  recollect  the  facts  contained  in  it 
at  the  trial,  but  was  able  to  state  that  he  knew  that  the  memorandum 
stated  what  was  true,  when  he  made  it ;  that  the  memorandum  so  made 
might  be  received  in  connection  with  the  oral  testimony  of  the  witness, 
as  evidence  of  the  facts  therein  stated.  Merrill  v.  Ithaca  (&  Oswego 
R.  B.  Co.,  16  Wend.  586 ;  Gould  v.  Conway,  59  Barb.  355 ;  Guy  v. 
Mead,  22  N.  T.  462 ;  Giliert  v.  Sage,  57  id.  639 ;  Marcly  v.  Shults, 
29  id*.  846;  McGoldriok  v.  Wilson's  Executor,  18  Hun,  445;  S. 
C,  88  K  Y.  334. 

But  when  the  witness  making  the  memorandum  had  no  knowledge 
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of  the  fact  except  what  another  told  him,  and  the  one  who  told  him  did 
not  see  the  memorandum  when  it  was  made,  and  cannot  state  that  it 
was  truly  made  at  the  time,  the  memorandum  is  not  admissible  in  evi- 
dence. Gould  V.  Gonioay,  59  Barb.  355.  See  Downs  v.  N'.  Y.  Cent/ral 
R.  R.  Co.,  47  N.  Y.  83.  It  is  indispensable  to  entitle  a  memorandum 
to  be  read  that  the  witness  should  verify  the  handwriting  as  his  own. 
This  is  the  foundation  of  such  evidence.  Gilchrist  v.  BrooTdyn 
Grocers^  Manufacturing  Association,  59  N.  T.  495.  Such  entries 
cannot  be  made  evidence,  on  the  ground  that  the  witness  is  absent  from 
the  State,  or  is  beyond  the  jurisdiction  of  the  court,  though  the  rule  is 
otherwise,  if  such  witness  is  dead.  Brewster  v.  Doane,  2  Hill,  537 ; 
Burlce  v.  Wolfe,  6  Jones  &  Sp.  263.  See  Ocean  National  Bank  v. 
Carll,  55  K  Y.  440 ;  S.  C.  again,  9  Hun,  239. 

Copy  of  Ibooks  not  competent  evidence.  That  books  must  be  kept 
by  making  original  entries  has  been  already  seen.  Ante,  513.  And 
when  entries  are  thus  made  the  original  books  must  themselves  be  in- 
troduced in  evidence.  Copies  of  books  of  account  are  not  admissible 
in  evidence,  if  objected  to  on  that  ground.  McGormich  v.  Mulvihill, 
1  Hilt.  131.  And  where  books  were  proved  by  the  production  of  a 
transcript  of  them,  which  was  objected  to  by  the  other  side,  the  judg- 
ment was  reversed.  lb.  It  is  of  no  consequence  whether  the  transcript 
is  accurate  or  not,  nor  will  it  avail  any  thing  to  prove  the  accuracy  of 
such  transcript,  for  in  no  case  is  it  legal  evidence,  if  duly  objected 
to.  lb.  But,  if  such  evidence  is  offered,  and  it  is  admitted  in  the  court 
below  without  objection,  it  will  not  be  any  ground  of  objection  on  ap- 
peal, that  a  copy  was  used  instead  of  the  original  books.  Peck  v. 
Richmond,  2  E.  D.  Smith,  381.  And  when  entries  in  books  of 
account  are  read  in  evidence  without  objection,  such  evidence  is  com- 
petent to  be  submitted  to  a  jury,  or  to  the  justice  sitting  in  their  place. 
Brake  v.  Kimlall,  5  Sandf.  237. 

Books  introduced  cannot  be  withdrawn.  Each  party  is  at  liberty 
to  prove  his  books  in  evidence,  or  not,  as  he  may  choose,  under  ordinary 
circumstances.  But,  if  he  elects  to  introduce  them  as  evidence,  when 
they  are  once  admitted,  the  evidence  becomes  the  property  of  both 
parties,  and  the  books  cannot  be  withdrawn,  nor  the  evidence  rejected, 
without  the  consent  of  the  opposite  party.  Gllnton  v.  Rowland,  24 
Barb.  634.    And  see  Vihlard  v.  Staats,  3  Hill,  144. 

Must  be  received  generally.  Books  of  account,  like  declarations 
generally,  must  be  taken  together.  There  would  be  no  justice  in  per- 
mitting a  party  to  introduce  his  books  to  prove  facts  which  would  aid 
his  side  of  the  cause,  and  at  the  same  time  rejecting  such  items  of  the 
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account  as  would  make  against  him,  and  in  favor  of  the  opposite  party. 
And,  therefore,  such  books  cannot  be  received  in  evidence  when  offered 
conditionally,  by  offering  them  to  prove  certain  specified  matters,  and 
asking,  at  the  same  time,  that  the  opposite  side  should  be  prohibited 
from  using  the  books  for  the  purpose  of  proving  other  matters  which 
are  equally  competent.  Winants  v.  Shermam,,  3  Hill,  74.  They  must 
be  received  altogether,  for  what  they  are  worth,  or  not  at  all.   lb. 

Whole  contents  evidence.  The  party  who  introduces  his  books 
in  evidence  does  it  subject  to  the  principle  that  the  whole  contents 
of  the  book  are  thereby  introduced  as  evidence,  so  far  as  they  relate  to 
the  state  of  accounts  between  himself  and  the  opposite  party.  Books 
thus  introduced  may  show  matters  which  charge  the  opposite  side,  but 
if  there  are  credits  on  the  book  in  favor  of  the  latter,  such  credits 
must  be  allowed  also.  So  again,  the  rule  is,  that  if  a  party  makes  the 
books  of  his  adversary  evidence  in  his  favor  to  prove  his  credits,  he  is 
bound  to  take  the  whole  account  together,  and  to  admit  the  whole  of 
the  debit  side  of  the  account ;  and  the  rule  is  the  same,  whether  the 
books  are  produced  by  the  plaintiff  or  the  defendant.  Biglow  v.  San- 
ders, 22  Barb.  147, 148 ;  Low  v.  Payne,  4  N.  Y.  247. 

After  a  defendant  has  availed  himself  of  the  plaintiff's  books  of  ac- 
count, for  the  purpose  of  establishing  certain  credits  in  his  favor,  it  is 
competent  for  the  plaintiff  to  read  from  the  same  books,  charges  and 
entries,  which  show  that  those  credits  have  been  exhausted  by  counter 
charges  of  debit,  made  at  about  the  same  time  and  afterward  Dewey 
V.  Hotehkiss,  30  I^.  T.  497.  The  defendant  cannot  use  the  books  to 
establish  credits  in  his  favor,  and  at  the  same  time  deny  to  the  plaintiff 
■  the  full  benefit  of  the  charges  therein  against  him.  lb.  He  must  take 
the  whole  or  none  ;  and  having  elected  to  put  the  books  in  evidence 
for  his  own  benefit,  he  cannot  afterward  be  permitted  to  deprive  the 
plaintiff  of  any  charges  therein  in  his  favor.  lb.  In  such  case,  it 
is  wholly  unimportant  whether  the  whole,  or  any  portion  of  the  entries, 
are  in  the  handwriting  of  the  plaintiffs.  lb. 

May  waive  books  and  resort  to  common-law  proofs.  The  law  is 
clearly  settled,  that  a  party  may  omit  to  prove  his  books,  and  that  he 
may  substantiate  his  claims  by  the  common-law  evidence  of  witnesses. 
But,  if  the  opposite  side  should  call  for  the  production  of  the  books, 
and  offer  to  introduce  them  as  evidence,  the  non-production  would  be 
regarded  as  a  circumstance  shovsdng  that  the  books  contained  evidence 
in  favor  of  the  party  so  calling  for  their  production.  But  the  call  for 
such  books,  or  a  notice  to  produce  them,  ought  to  be  a  reasonable  one, 
and  at  a  time  when  compliance  would  be  a  reasonable  requirement ;  and, 
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in  any  case,  the  non-production  of  the  books  will  not  be  ground  of  allow- 
ing any  sum  to  the  party  calling  for  such  books. 

There  are  cases,  however,  in  which  a  refusal  to  produce  such  books 
will  justify  a  court  or  jury  in  the  indulgence  of  every  reasonable  pre- 
sumption against  the  claims  of  such  party.  In  one  case,  the  plaintiff 
owned  one-half,  and  the  defendant  one-eighth,  of  a  steamer  which  was 
subsequently  destroyed  by  fire.  At  the  time  of  the  loss,  there  was  an 
insurance  in  favor  of  both  parties,  to  the  amount  of  $3,700.  The  claim 
was  settled  with  the  insurance  company  for  $3,3iD0 ;  of  which  sum  the 
defendant  was  to  receive  $750  for  his  share.  He  received  the  entire 
amount,  and  was  to  account  to  the  plaintiff  for  the  balance.  After  the 
vessel  was  burnt,  the  plaintiff  sold  his  share  of  the  hulk  to  the  defend- 
ant for  $550  ;  and,  to  recover  this  sum  and  the  balance  of  the  insurance, 
he  brought  an  action.  It  appeared  that  this  steamer  was  used  for 
towing  vessels,  and  that  the  defendant  acted  as  general  agent  of  her, 
receiving  aU  the  moneys  earned,  and  paying  all  the  current  expenses. 
It  was  clear  that  the  receipts  far  exceeded  the  expenses.  The  plaintiff 
acted  as  captain,  and  he  sometimes  certified  as  to  the  correctness  of 
bills  rendered  against  the  boat,  and  in  some  cases  gave  orders  for  their 
payment.  Such  items  constituted  the  current  expenses ;  and  the  de- 
fendant claimed  to  be  allowed  for  several  such  items,  allowed  to 
him  by  way  of  set-off  or  counter-claim.  But  the  defendant  did  not  pro- 
duce the  books  containing  the  entire  account,  nor  show  the  transactions 
of  the  boat  or  her  earnings.  The  referee,  who  tried  the  cause,  rejected 
several  items  thus  claimed  by  the  defendant ;  and,  on  appeal,  the  court 
said :  "  Under  such  circumstances  the  referee  was  justified  in  disregard- 
ing all  such  items,  as  it  is  reasonable  to  infer,  from  the  concealment  of  the 
books  containing  the  entire  account,  that  they  had  been  paid  out  of  the 
receipts  of  the  boat  which  came  to  the  hands  of  the  defendant  as  gen- 
eral agent  for  the  owners."     Schench  v.  Wilson,  2  Hilt.  92,  93. 

License  by  person  rendering  service,  etc.  There  are  many  instances 
in  which  it  is  necessary  to  procure  a  license  before  a  person  can  legally 
carry  on  a  business,  or  before  he  can  practice  in  a  profession. 

But  it  is  not  necessary  to  produce  a  license,  in  the  first  instance, 
because  the  law  will  presume,  as  between  party  and  party,  that  a  regu- 
lar license  has  been  procured,  since  it  would  be  illegal  to  omit  to  pro- 
cure it  before  doing  such  business.  MoPherson  v.  Oheadell,  2i  Wend. 
15  ;  Smith  v.  Joyce,  12  Barb.  21 ;  Pearce  v.  Whale,  5  Barn.  &  Ores. 
38.  And  see  Sissons  v.  Dixon,  id.  758  ;  vol.  2,  pp.  714,  715. 

§  19.  Parol  evidence  to  contradict  written  instrument,  etc. 
"When  the  opinion  of  a  court  is-  desired  in  relation  to  the  legal  construe- 
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tion  of  a  written  instrument,  nothing  more  is  necessary  tlian  to  lay  that 
instrument  before  the  court.  In  such  a  case  the  instrument  is  to  be 
construed  by  itself  alone,  and  no  question  arises  as  to  the  admissibility 
of  extrinsic  evidence  for  the  purpose  of  contradicting,  varying  or  super- 
seding the  instrument. 

Where  an  agreement  is  reduced  to  writing,  its  construction  is  always 
a  matter  of  law  for  the  court.  Ohapin  v.  Potter,  1  Hilt.  366  ;  Nash 
V.  Drisco,  51  Me.  417 ;  Mondnoeh  R.  R.  v.  Felt,  52  N.  H.  379 ; 
Wason  V.  Rowe,  16  Vj.  525  ;  Smith  v.  Faulkner,  12  Gray,  215 ;  State 
Y.  Lafaivre,  53  Mo.  47.0 ;  McAvoy  v.  Long,  13  111.  147.  And  the 
rule  is  the  same,  even  when  the  instrument  has  been  lost,  and  parol  evi- 
dence has  been  given  of  its  contents.  Bervjick  v.  Rorsfall,  4  J. 
Scott  (K  S.),  450. 

But  in  a  justice's  court  a  jury  is  permitted,  as  a  general  rule,  to  de- 
cide questions  of  law,  as  well  as  those  of  fact,  upon  matters  relating  to 
the  merits,  and  not  as  to  the  admissibility  of  evidence. 

In  construing  a  written  instrument  the  court  will  understand  the 
words  used  in  their  plain,  ordinary  and  proper  sense,  unless  they  have 
generally,  in  respect  to  the  subject-matter,  acquired  a  peculiar  sense, 
distinct  from  the  popular  sense  of  the  words ;  or  unless  the  context 
evidently  points  out  that  they  must,  in  the  particular  instance,  and  in 
order  to  effectuate  the  intention  of  the  parties,  be  understood  in  some 
other  special  and  peculiar  sense.  Lowher  v.  Zeroy,  2  Sandf.  202; 
Bawes  v.  Smith,  12  Me.  429 ;  Mam,sfield,  etc.,  R.  R.  Co.  v.  Veeder,  17 
Ohio,  385;  Mc  Williams  v.  Martim,,  12  S.  &  E.  260;  Goosey  v. 
Goosey,  48  Miss.  210;  Wilm^ring  v.  MoGaughey,^0  Iowa,  205; 
Faton  V.  Smith,  20  Pick.  150;  Brown  v.  Orla/nd,  36  Me.  376; 
Sjpears  v.  Ward,  48  Ind.  541. 

Another  established  rule  is  that  words  of  common  import  may  be 
construed  out  of  their  ordinary  and  primary  sense,  and  may  have  a 
secondary  sense  assigned  to  them,  if  such  appear  clearly  from  the  con- 
text to  have  been  tlie  intention  of  the  parties.  Kelly  v.  Upton,  5 
Duer,  336 ;  Findley  v.  Findley,  11  Gratt.  (Va.)  434. 

Words  of  legal  import  also,  though  prima  facie  to  be  taken  as  used 
in  their  technical  sense,  and  according  to  their  strict  acceptation,  may 
have  a  different  sense  assigned  to  them,  if  the  instrument  contains  a 
plain  demonstration  that  the  parties  used  them  in  a  different  sense. 
These  general  rules  in  relation  to  the  construction  of  contracts  have 
been  considered  in  another  part  of  this  work.     Vol.  1,  pp.  240-247. 

What  amounts  to  that  plain  demonstration  must,  in  each  case,  de- 
pend on  the  language  used,  and  the  circumstances  under  which  it  is 
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used ;  and  this  is  not  a  question  to  be  determined  by  reference  to  re- 
ported cases,  but  by  a  careful  consideration  of  the  language  and  circum- 
stances in  the  particular  case  under  discussion. 

Courts  also  endeavor,  as  far  as  possible,  to  give  effect  to  the  inten- 
tion of- the  parties  to  written  instruments.  But  it  is  a  well-settled  rule 
that  the  intention  of  the  party  is  to  be  ascertained,  from  the  meaning  of 
words  in  the  instrument,  and  from  these  words  alone,  with  the  aid  of 
such  extrinsic  evidence  as  the  law  permits  to  be  used  in  order  to  enable 
a  court  to  discover  the  meaning  of  the  terms  of  the  instrument,  and  to 
apply  them  to  the  particular  facts  of  the  case.  People  v.  Oosper,  3 
'Seh.  285;  Morey  v.  Haman,  10  Vt.  567;  Gray  y.  Clark,  11  id- 
583 ;  Hunter  v.  Miller,  6  B.  Monr.  612. 

General  rule.  It  is  a  general  and  inflexible  rule,  that  whenever 
written  instruments  are  appointed,  either  by  the  requirements  of  law, 
or  by  the  compact  of  the  parties,  to  be  repositories  and  memorials  of 
truth,  any  other  evidence  is  excluded  from  being  used,  either  as  a  sub- 
stitute for  such  instruments,  or  to  contradict  or  alter  them.  Wilson  v. 
Deen,  74  1^.  T.  531 ;  Brandon  Manufacturing  Go.  v.  Morse,  48  Yt. 
322  ;  Huse  v.  MoQuade,  52  Mo.  388  ;  Clark  v.  New  YorTc  Life  Ins. 
Co.,  7  Lans.  323  ;  Kerr  v.  Kuyhendall,  44  Miss.  137 ;  Perhins  v. 
Toung,  82  Mass.  389  ;  CooTce  v.  Bailey,  42  Miss.  81 ;  Kirk  v.  Hart- 
man,  63  Penn.  St.  97.  This  is  a  matter  both  of  principle  and  of 
policy  ;  of  principle,  because  such  instruments  are,  in  their  own  nature 
and  origin,  entitled  to  a  much  higher  degree  of  credit  than  parol  evi- 
dence ;  of  policy,  because  it  would  be  attended  with  great  mischief  if 
those  instruments  upon  which  men's  rights  depended  were  liable 
to  be  impeached  by  loose  collateral  evidence. 

It  may  be  stated  as  a  general  rule,  that  oral  evidence  shall  in  no  case 
be  received  as  equivalent  to,  or  as  a  substitute  for,  a  written  instrument, 
where  the  latter  is  required  by  law ;  or  to  give  effect  to  a  written  in- 
strument, which  is  defecti/oe  in  any  particular  which  by  law  is  essential 
to  its  validity ;  or  to  contradict,  alter  or  vary  a  written  instrument, 
either  appointed  by  law  or  by  the  compact  of  private  parties,  to  be  the 
appropriate  memorial  of  the  particular  facts  which  it  recites ;  for,  by 
doing  so,  oral  testimony  would  be  admitted  in  usurpation  of  a  species 
of  evidence  decidedly  superior  in  degree. 

But  parol  evidence  is  sometimes  admissible  to  defeat  a  written  in- 
strument, on  the  ground  of  fraud,  mistake,  etc. ;  New  York  Excham,ge 
Co.  V  Be  Wolf,  31  'N.  T.  273 ;  Wry  v.  Cutler,  12  Heisk.  (Tenn.) 
28  ;  Wharton  v.  Douglass,  76  Penn.  St.  273  ;  Murray  v.  Pake,  46 
Cal.  644 ;  Officer  v.  Howe,  32  Iowa,  142 ;  Monroe  v.  Behrens,  67 
66 
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Perm.  St.  459  ;  or  to  apply  it  to  its  proper  subject-matter ;  Fish  v. 
HvMard,  21  Wend.  651 ;  Jones  v.  Dove,  6  Oregon,  188 ;  Head  v. 
Mlis,  68  111.  206  ;  MoPihe  v.  AUmcm,  53  Mo.  551 ;  Means  v.  Be- 
La  Vergne,  50  id.  343  ;  or  to  explain  the  meaning  of  foreign,  local, 
technical  or  family  terms ;  Oollender  v.  Dinsmore,  55  N.  T.  200 ; 
Lawrence  v.  Gallagher,  73  id.  613 ;  Succession  of  Ouillory,  29  La. 
Ann.  495;  Hamman  y.  Keigwin,  39  Texas,  34;  Foster  y.  MoGraw, 
64  Penn.  St.  464 ;  Bell  v.  Holford,  1  Duer,  58 ;  or  to  show  that  a 
writing  purporting  to  be  a  contract  was  not  in  fact  intended  by  the 
parties  as  such  ;  Grierson  v.  Mason,  60  N.  T.  394 ;  Errico  v.  Brand,  9 
Hun,  654 ;  Rogers  v.  Hadley,  2  Hurlst.  &  Colt.  227 ;  or  to  rebut 
presumptions  arising  intrinsically.  Mussleman  v.  Stoner,  31  Penn. 
St.  265. 

In  these  cases,  the  parol  evidence  does  not  usurp  the  place  or  arro- 
gate the  authority  of  written  evidence,  but  either  shows  that  the  in- 
strument ought  not  to  be  allowed  to  operate  at  all,  or  is  essential  to 
give  to  the  instrument  its  legal  effect. 

The  extent  to  which  this  principle  operates,  and  the  rules  deducible 
from  it,  will  be  exhibited  in  the  clearest  point  of  view,  by  reference  to 
the  different  purposes  for  which  parol  testimony  can  be  offered  in  re- 
lation to  written  instruments.  Parol  evidence,  in  general,  may  be 
offered  for  three  purposes,  in  relation  to  written  evidence  :  First,  in 
opposition  to  written  evidence,  where  it  is  offered  with  a  view  to 
supersede  the  use  of  written  evidence,  and  to  supply  its  place,  or  to 
contradict  it,  or  to  vary  its  effect,  or  wholly  to  subvert  such  evidence, 
by  showing  that  it  has  no  legal  existence  or  no  legal  operation  in  the 
particular  case ;  or,  secondly,  it  is  offered  in  aid  of  written  evidence, 
in  order  either  to  establish  a  particular  document,  or  to  apply  it  to  its 
proper  subject-matter,  or  to  explain  it,  or  to  rebut  some  presumption 
which  affects  it,  or  as  secondary  evidence,  where  the  original  is  unat- 
tainable ;  or,  thirdly,  it  is  used  as  original  and  independent  evidence 
to  prove  a  particular  fact,  without  regard  to  written  evidence  of  the 
fact,  not  being  excluded  by  any  rule  of  law. 

In  the  first  place,  parol  evidence  is  never  admissible  to  supersede  the 
use  of  written  evidence,  where  written  proof  is  required  by  the  law. 
"Where  the  law,  for  reasons  of  policy,  requires  written .  evidence,  to 
admit  oral  testimony  in  its  place  would  be  to  subvert  the  rule  itself. 
The  same  observation  applies  where  the  law  prescribes  a  certain  form 
of  written  evidence ;  to  allow  a  defect  in  the  iu'strument  to  be  sup- 
plied by  oral  evidence  would  be,^TO  tanto,  to  dispense  with  the  law. 
Hence,  in  general,  where  the  law  requires  a  formal  vsritten  instrument, 
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if  the  document  offered  in  evidence  be  defective,  so  that  it  cannot 
operate  without  collateral  aid,  the  defect  cannot  be-  supplied  by  oral 
testimony.  See  Stone  v.  Browning,  68  N.  Y.  598,  604  ;  vol.  2,  pp.  239, 
244. 

In  those  cases  in  which  the  statute  of  frauds  requires  a  written  agree- 
ment, and  in  all  other  cases  in  which  the  law  requires  an  agreement  or 
instrument  in  writing,  it  will  be  sufficient,  if  the  agreement  is  contained 
in  several  different  writings,  which,  by  internal  reference,  can  be  con- 
nected together  so  as  to  make  one  entire  instrument,  such  as  is  required 
by  the  law.  But  they  cannot  be  connected  by  mere  oral  testimony, 
nor  can  any  defect  in  the  writing  be  supplied  by  oral  evidence. 
Brewster  v.  Silence,  8  N.  Y.  207  ;  Draper  v.  Snow,  20  id.  331 ;  Dil- 
worth  V.  Bostwich,  1  Sweeny,  581 ;  Passaic  Manufacturing  Com- 
pany V.  Hofmam,,  3  Daly,  495. 

The  same  principle  applies  in  all  cases  in  which  parties  have,  by 
mutual  agreement,  reduced  the  terms  and  conditions  of  the  contract  to 
writing,  which  is  to  be  the  evidence  of  their  agreement,  their  admis- 
sions, and  their  intentions. 

To  admit  oral  evidence  as  a  substitute  for  instruments,  to  which  by 
reason  of  theirsuperiorauthority  and  permanent  qualities,  an  exclusive 
authority  is  given  by  the  parties,  would  be  to  substitute  the  inferior 
for  the  superior  degree  of  evidence ;  conjecture  for  fact,  and  presump- 
tion for  the  highest  degree  of  legal  authority ;  loose  recollection  and 
uncertainty  of  memory  for  the  most  sure  and  faithful  memorials  which 
human  ingenuity  can  devise  or  the  law  adopt ;  to  introduce  a  danger- 
ous laxity  and  uncertainty  as  to  all  titles  to  property,  which,  instead  of 
depending  on  certain  fixed  and  unalterable  memorials,  would  thus  be 
made  to  depend  upon  the  frail  memories  of  witnesses,  and  be  perpetu- 
ally liable  to  be  impeachpd  by  fraudiilent  and  corrupt  practices. 

As  oral  evidence  is  inadmissible  for  the  purpose  of  supplying  an 
omission  in  an  instrument  where  written  evidence  is  required  by  law, 
60  it  is  inadmissible  to  give  any  effect  to  a  written  instrument  which  is 
void  in  law  for  inconsistency,  repugnancy  or  ambiguity  in  its  terms  ; 
for  if  a  meaning  could  be  assigned,  by  the  aid  of  extrinsic  evidence, 
to  that  which  was  apparently  destitute  of  meaning,  or  if  the  same  in- 
strument could  be  made  to  operate  in  different  ways,  according  to  the 
weight  of  oral  evidence,  it  is  plain  that  its  effect  would  depend,  not 
upon  the  instrument,  but  upon  the  force  of  the  oral  evidence,  and 
thus  the  latter  would  virtually  be  substituted  for  the  former. 

There  is  an  important  distinction  between  ambiguities,  which  are 
apparent  or  patent,  on  the  face  of  the  instrument,  and  those  which 
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ariee  in  the  application  of  an  instrument  of  clear  and  definite  mean- 
ing to  doubtful  subject-matter.  An  ambiguity  apparent  on  reading  an 
instrument,  is  termed  arribiguitas  patens,  or  a  patent  ambiguity  y  that 
which  arises  merely  upon  its  application,  aumhiguitas  latens,  or  a  latent 
a'rnhiguity.  The  general  rule  is,  that  the  latter  species  of  ambiguity 
may  be  removed  by  means  of  parol  evidence ;  Cole  v.  Wendel,  8 
Johns.  116 ;  Ellioe  v.  Britton,  4  Wend.  507  ;  Oalen  v.  Brown,  22  N. 
Y.  37 ;  while,  on  the  other  hand,  such  evidence  is  not  admissible  to 
explain  an  ambiguity  apparent  on  the  face  of  the  instrument.  Bloss- 
largh,  etc.,  B.  B.  Co.  v.  Tioga  B.  B.  Co.,  1  Keyes,  486 ;  -PantonY. 
Tefft,  22  111.  366  ;  MoNair  v.  Toles,  5  Minn.  435. 

By  the  term  ^^ patent  ambiguity"  must  be  understood  an  ambiguity  in- 
herent in  the  words,  and  incapable  of  being  dispelled  either  by  any 
legal  rules  of  construction  applied  to  the  instrument  itself,  or  by  evi- 
dence showing  that  terms  in  themselves,  immeaning  or  unintelligible, 
are  incapable  of  receiving  a  known  conventional  meaning.  The  great 
principle  on  which  the  rule  is  founded  is,  that  the  intention  of  parties 
should  be  construed,  not  by  vague  evidence  of  their  intentions,  inde- 
pendently of  the  expressions  which  they  have  thought  fit  to  use,  but  by 
the  expressions  theinsel/ues.  Now,  those  expressions  which  are  incapa- 
ble of  any  legal  construction  and  interpretation  by  the  rules  of  art  are 
either  so  because  they  are  in  themselves  unintelligible,  or  because, 
being  intelligible,  they  exhibit  a  plain  and  obvious  uncertainty.  In 
the  first  instance,  the  case  admits  of  two  varieties  ;  the  terms,  though 
at  first  sight  unintelligible,  may  yet  be  capable  of  having  a  meaning 
annexed  to  them  by  extrinsic  evidence,  just  as  if  they  were  written  in 
a  foreign  language,  as  when  mercantile  terms  are  used,  which  amongst 
mercantile  men  bear  a  distinct  and  definite  meaning,  although  others 
do  not  comprehend  them ;  the  term  used  may,  on  the  other  hand,  be 
capable  of  no  distinct  and  definite  interpretation.  Now,  it  is  evident 
that,  to  give  effect  to  an  instrument,  the  terms  of  which,  though 
apparently  ambiguous,  and  yet  capable  of  having  a  distinct  and  definite 
meaning  annexed  to  them,  is  no  violation  of  the  general  principle,  for 
in  such  a  case  effect  is  given,  not  to  any  loose  conjecture  as  to  the  in- 
tent and  meaning  of  the  party,  but  to  the  expressed  meaning ;  and 
that,  on  the  other  hand,  where  either  the  terms  used  are  incapable  of 
any  certain  or  definite  meaning,  or  being  in  themselves  intelligible,  ex- 
hibit a  plain  and  obvious  uncertainty,  and  are  equally  capable  of  differ- 
ent applications,  to  give  an  effect  to  them  by  extrinsic  evidetice  as  to 
the  intention  of  the  party,  would  be  to  make  the  supposed  intention 
operate  independently  of  any  definite  expression  of  such  intention. 
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'Bj  patent  ambiguity,  therefore,  must  be  understood  an  inherent  am- 
biguity, which  cannot  be  removed  either  by  the  ordinary  rule  of  legal 
construction,  or  by  the  application  of  extrmsic  and  explanatory  evidence, 
showing  that  expressions,  prima  faoie  unintelligible,  are  yet  capable  of 
conveying  a  certain  and  definite  meaning.  According  to  these  princi- 
ples, parol  evidence  is  never  admissible  to  explain  an  ambiguity  which 
is  not  raised  by  extrinsic  facts.  And  parol  evidence  ought  never  to  be 
allowed  to  create  an  ambiguity  where  none  exists.  Auburn  City  BanTc 
V.  Leonard,  40  Barb.  119. 

As  oral  evidence  is  inadmissible,  either  as  a  substitute  for  a  written 
instrument,  required  by  law,  or  to  give  effect  and  operation  to  such  an 
instrument,  when  it  is  defective,  it  follows  a  fortiori,  that  it  is  not  ad- 
missible to  contradict  or  even  to  va/ry  any  instrument  to  which  an  ex- 
clusive operation  is  given  by  law,  whether  that  exclusive  quality  results 
from  a  positive  rule  of  law,  or  from  private  compact. 

Where  the  terms  of  an  agreement  are  reduced  to  writing,  the  docu- 
ment itself,  being  constituted  by  the  parties  as  the  expositor  of  their 
intentions,  is  the  only  instrument  of  evidence  in  respect  of  that  agree- 
ment which  the  law  will  recognize,  so  long  as  it  exists,  for  the  purposes 
of  evidence.  If  the  parties  have  contracted  by  deed,  as  the  obligation 
under  seal  imports  greater  deliberation  and  more  solemnity  than  a 
mere  w^-itten  agreement  which  is  not  under  seal,  no  evidence,  whether 
oral  or  written,  which  is  not  under  seal,  can  be  admitted  to  contradict 
or  vary  it.  Lynch  v.  McBette,  1  How.  113.  See  Coe  v.  Hobby,  72  JST. 
T.  141 ;  Roe  v.  Conway,  74  id.  201.  In  this  State,  however,  the 
consideration  of  a  sealed  instrument  may  be  inquired  into,  under  some 
circumstances.  Vol.  1,  pp.  129,  188,  210. 

So,  upon  the  principles  already  laid  down,  evidence  is  inadmissible 
to  show  that  there  was  a  parol  agreement  prior  to,  or  contemporary 
with,  the  written  instrument,  and  which  varies  its  terms,  as,  for  instance, 
to  show  that  a  note,  payable  on  a  day  certain,  was  to  be  payable  upon 
a  contingency  onty,  or  upon  some  other  day,  or  not  until  the  death  of 
the  maker.  Ely  v.  Killorn,  5  Denio,  514;  Oridley  v,  Doll,  4  IST.  Y. 
486 ;  Crater  v.  Bininger,  45  id.  545  ;  McEwan  v.  Ortman,  34  Mich. 
325 ;  Holzworth  v.  Koch,  26  Ohio  St.  38 ;  Henderson  v.  Thompson, 
52  Ga.  149 ;  Bissenger  v.  Guiteman,  6  Heisk.  (Tenn.)  277 ;  Borden  v. 
Peay,  20  Ark.  393 ;  Joyner  v-.  Turner,  19  id.  690  ;  Swank  v.  Nichols, 
20  Ind.  198 ;  Shaw  v.  ShoM,  50  Me.  94. 

Where  a  contract  has  been  reduced  to  writing,  nothing  which  is  not 
found  in  the  writing  can  be  considered  as  a  part  of  the  contract ;  and, 
therefore,  it  is  not  competent  to  add  to  the  terms  of  such  contract,  by 
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means  of  parol  evidence.  In  sucli  cases  it  is  to  be  presumed  that  the 
parties,  in  expressing  their  intention,  have  expressed  the  whole  of  it, 
subject  to  those  incidents  and  consequences  which  the  law  annexes  to 
the  terms  which  they  have  used.  Munford  v.  MoPherson,  1  Johns. 
414  ;  BucUey  v.  Bentley,  48  Barb.  283  ;  Eenard  v.  Sampson,  12  N. 
Y.  561;  Longy.  New  York  Central  B.  E.  Co.,  50  id.  76;  'Wilson 
V.  Been,  74  id.  531;  Clems  v.  Willoughhy,  7  Hill,  83;  Oreen  v. 
Collins,  86  ]Sr.  T.  246.  So,  too,  it  is  to  be  presumed  that  the  par- 
ties have  expressed  their  actual  intentions ;  and,  therefore,  parol  evi- 
dence cannot  be  given  to  vaj-y  the  terms  of  the  written  agreement. 
Ball  V.  Slafter,  26  Hun,  353.  Parol  evidence  is  also  inadmissible  for 
the  purpose  of  altering  the  legal  operation  of  lan  instrument,  by  evi- 
dence of  an  intention,  to  an  effect,  which  is  not  expressed  in  the  instru- 
,ment.  Acker  v.  Phoenix,  4  Paige,  305 ;  Phillips  v.  Higgins,  7 
Lans.  314 ;  Eussell  v.  Croy,  12  Johns.  427 ;  Champion  v.  White,  5 
Cow.  509  :  Cook  v.  Eaton,  16  Barb.  439  ;  Swiok  v.  Sears,  1  Hill,  17  ; 
Tymasony.  Bates,  14  Wend.  671. 

There  are  cases,  however,  in  which  parol  evidence  is  admissible,  for 
the  purpose  of  defeating  the  effect  of  a  written  instrument,  and  the 
rule  admitting  such  evidence  in  these  cases  does  not  at  all  conflict  with 
the  principles  already  discussed. 

Where  parol  evidence  is  offered,  not  for  the  purpose  of  adding  to, 
or  varying,  or  contradicting  the  effect  of  a  written  instrument  of  ad- 
mitted authority  ;  but  where,  on  the  contrary,  it  is  offered,  in  order  to 
disprove  the  legal  existence  of  the  paper,  or  for  the  purpose  of  rebut- 
ting the  operation  of  the  instrument,  such  parol  evidence  is  admissible. 
lu  such  a  case,  if  the  parol  evidence  is  offered,  for  the  purpose  of 
showing  that  the  -written  instrument  was  obtained  by  a  fraud,  practiced 
by  the  party  who  seeks  an  advantange  under  it  as  against  the  party 
who  executed  it,  the  parol  evidence  would  not  contradict  the  terms  of 
the  written  instrument,  but  would  merely  show  that  it  is  not  to  be  re- 
garded at  all  as  a  valid  instrument. 

This  would  not  be  a  substitution  of  mere  oral  testimony  in  the  place 
of  written  evidence,  or  preferring  the  weaker  to  the  stronger  evidence, 
but  would  be  merely  showing  that  the  written  instrument  ought  not  to 
have  any  operation  whatever;  and  this  fact  must  nearly  always  be 
established  by  oral  evidence. 

Where  subscriptions  are  made  under  an  agreement  that  they  are  not 
to  be  binding  unless  a  specified  sum  is  subscribed,  the  subscriptions 
must  all  be  made  upon  the  same  conditions,  to  be  binding ;  and  if 
some  of  the  subscriptions  are  made  conditionally  and  confidentially  for 
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the  purpose  of  making  up  the  required  sum,  this  will  be  a  fraud  upon 
those  who  are  induced  to  subscribe  unconditionally,  and  they  may  show 
by  parol  evidence  that  some  of  the  subscriptions  were  of  this  condi- 
tional and  confidential  character,  and  therefore  fraudulent.  N.  Y. 
Exchange  Co.  v.  De  Wolf,  31  N.  Y.  273. 

A  document  purporting  to  be  a  contract,  signed  by  both  parties,  is 
not  necessarily  so,  and  it  is  competent  for  either  of  the  parties  to  show 
by  parol  evidence  that  it  was  not  their  intention,  in  signing,  that  it 
should  operate  as  a  contract,  and  that  the  real  contract  between  them 
was  not  in  writing.  Rogers  v.  Hadley,  2  Hurlst.  &  Colt,  227.  And 
see  Pym  v.  Campbell,  6  Ell.  &  Bla.  370 ;  Orierson  v.  Mason,  60  JST. 
y.  394 ;  Errico  v.  Brand,  9  Hun,  654. 

"When  the  plaintiff's  ground  of  action  is,  that  the  defendant  induced 
him  to  enter  into  a  written  contract  by  means  of  a  fraud,  it  will  be  en- 
tirely competent  to  show  such  fraud  by  parol  evidence  of  the  trans- 
action. Koop  V.  Handy,  41  Barb.  454.  In  such  a  case,  there  is  no 
merger  of  the  oral  negotiation  in  the  written  instrument.  lb.  And 
where  the  cause  of  action  was  founded  upon  a  fraud  practiced  by  the 
defendant  in  the  sale  of  goods  by  sample,  it  was  held  that  parol  evi- 
dence of  fraudulent  representations  made  during  the  sale  were  compe- 
tent evidence,  notwithstanding  there  was  a  memorandum  of  the  sale  in 
writing^  signed  by  the  defendant  as  vendor,  which  was  silent  as  to  the 
quality  of  the  article  sold.  lb.  And  see  Filkins  v.  Whyland,  24  N.  Y. 
338. 

There  is  a  class  of  cases,  too,  in  which  parol  evidence  is  admissible  for 
the  purpose  of  reforming  a  written  contract,  even  when  the  effect  or 
result  of  the  evidence  is  to  contradict,  vary,  or  add  to,  the  terms  of  tlie 
written  instrument.  But  justices'  courts  have  no  jurisdiction  of  ac- 
tions for  that  purpose.  And  even  in  courts  of  record,  when  the  evi- 
dence is  offered,  it  is  not  admissible  unless  the  pleadings  are  framed  for 
the  very  purpose  of  reforming  such  instrument.  In  such  cases  the 
evidence  is  not  offered  to  contradict  a  vahd  existing  instrument,  but 
merely  to  show  that,  by  accident,  fraud,  surprise  or  mistake,  the  instru- 
ment in  question  has  never  been  constituted  the  actual  depository  of  the 
intention  and  meaning  of  the  parties. 

The  rule  above  stated  excluding  parol  evidence  tending  to  explain, 
modify  or  contradict  written  instruments  applies  to  subsequent  as  well 
as  to  prior  or  cotemporaneous  oral  declarations  of  the  parties.  Mott  v. 
Richtmyer,  57  N.  Y.  49.  But  the  rule  is  restricted  to  the  parties  and 
their  privies,  and  cannot  be  invoked  by  a  stranger  to  the  contract. 
Colman  v.  First  JSTational  Bank  of  Elmira,  53  N.  Y.  388 ;  Dempsey 
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V.  Kipp,  61  id.  462 ;  Lee  v.  Adsit.  37  id.  78 ;  Hughes  v.  Sandal, 
25  Texas,  162 ;  VonEman  v.  Stanchfield,  10  Minn.  255 ;  Hussman  v. 
Wilhe,  50  Cal.  250  ;  Smith  y.  Moynihan,  44  id.  53 ;  MoM aster  v. 
Ins.  Co.  of  North  America,  55  K  T.  222;  Lowell  Manuf.  Co.  v. 
Safeguard  Fi/re  Ins.  Co.,  88  id.  591.  The  rule  does  not  apply  to 
strangers  who  have  an  interest  in  knowing  the  real  truth  of  the  case. 
New  Berlin  v.  Norwich,  10  Johns.  229.  But  it  does  apply  to  a 
stranger  claiming  under  one  of  the  parties  to  the  contract.  Selchow  v. 
Stymus,  26  Hun,  145. 

Aiding  written  evidence  by  parol  evidence.  Extrinsic  parol  evi- 
dence is  admissible,  generally,  to  give  effect  to  a  written  instrument,  by 
establishing  its  authenticity,  or  by  applying  it  to  its  proper  subject- 
matter,  and  also  as  auxiliary  to  the  latter  object,  for  the  purpose,  in 
some  instances,  of  explaining  expressions  capable  of  conveying  a  definite 
meaning  by  virtue  of  that  explanation,  ajid  of  annexing  customary  in- 
cidents ;  and  also,  in  other  instances,  for  the  purpose  of  removing  pre- 
sumptions  arising  from  extrinsic  facts  which  would  otherwise  obstruct 
such  application.  Where  an  instrument  is  not  proved  by  mere  pro- 
duction, it  must,  necessarily,  derive  its  credit  and  authenticity  from 
extrinsic  or  parol  evidence. 

In  the  next  place,  it  is  always,  necessarily,  a  matter  of  extrinsic  evi- 
dence to  apply  the  terms  of  an  instrument  to  a  particular  subject-mat- 
ter, the  existence  of  which  is  also  a  matter  of  proof,  by  parol  evidence. 

A  difficulty  in  this  case  sometimes  occurs,  where,  although  the  terms 
of  the  instrument  are  sufficiently  definite  and  distinct,  yet  the  ojDJects  to 
which  it  is  to  be  applied  are  not  e«[ually  so,  and  where  it  is  doubtful 
whether  the  description  applies  at  all  to  the  particular  object  pointed 
out  by  the  evidence,  or  whether  it  is  not  equally  appUcable  to  several 
distinct  objects. 

The  illustration  usually  given  of  this  rule  is  that  of  a  description  in 
a  will  of  a  devisee,  or  of  an  estate,  where  it  turns  out  that  there  are 
two  persons  or  two  estates  of  the  same  name  and  description.  The 
same  illustration  is  equally  applicable  to  a  sale  of  personal  property. 
Thus,  if  A.  should  agree,  in  writing,  to  sell  his  horse  to  B. ,  and  there 
are  two  persons  of  the  name  B.,  parol  evidence  is  admissible  to 
show  which  person  was  intended  as  purchaser.  So,  if  A.  agrees  to  sell 
his  bay  horse  to  B.,  and  A.  has  two  bay  horses  at  the  time  of  the  sale, 
parol  evidence  will  be  proper  for  the  purpose  of  establishing  which 
horse  was  sold.  In  such  cases  the  ambiguity  is  latent,  and  it  is  raised 
by  parol  evidence,  and  therefore  it  may  be  explained  and  applied  to 
its  subject  by  such  evidence.     And,  as  an  ambiguity   arising  from  too 
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gi-eat  generality  of  description  may  be  removed  by  oral  evidence,  whicli 
restrains  and  confines,  and  applies  that  description  to  a  single  object, 
although  on  the  mere  comparison  of  the  terms  with  several  objects, 
they  may  be  equally  applicable  to  more  than  one  ;  so  it  is  a  rule,  that 
a  redundant  and  superfluous  description,  which-  is  inapplicable  to  an  ob- 
ject well  ascertained  by  previous  or  subsequent  description,  vsdll  not 
prevent  such  application  by  means  of  parol  evidence. 

"Where  the  description  of  land  conveyed  by  deed  is  vague  and  un- 
certain, parol  evidence  of  the  intention  of  the  parties  as  to  the  real 
boundaries  is  admissible ;  and,  therefore,  parol  evidence  is  admissible, 
not  to  contradict  or  vary  the  deed,  but  to  identify  the  subject-matter, 
so  as  to  show  what  the  grantor  intended  by  a  grant  of  "  the  west  half 
of  lot  No.  76."  Pettit  v.  Shepard,  32  N.  Y.  97.  But  if  the  starting 
point  given  by  a  deed  can  be  found,  and  the  lines  can  be  accurately  run 
and  determined  by  the  courses  and  distances  of  the  deed,  the  bound- 
aries must  be  settled  by  their  calls,  and  cannot  be  altered  or  afEected  by 
parol  evidence.  Wcmgh  v.  Waugh,  28  N.  Y.  94.  And,  therefore, 
where  a  testator,  owning  two  farms,  adjoining  each  other,  devised  to 
his  son,  J.  "W".,  one  of  the  farms,  describing  it  as  "  one  hundred  acres 
of  land  which  formerly  belonged  to  my  brother,  J.  W. ;  "  and  where 
he  also  gave  and  bequeathed  to  his  grandson,  E.  W.,  the  other  farm, 
describing  it  as  "  the  old  homestead  whereon  I  lived  at  the  time  of 
making  my  will,  containing  one  hundred  acres ; "  it  was  held  that  the 
latter  words  were  not  in  any  way  descriptive,  or  intended  to  be  descrip- 
tive, of  the  subject  of  devise;  that  the  descriptions  of  the  two  pieces 
were  definite  and  capable  of  being  exactly  located  by  the  deeds ;  that 
there  was  no  ambiguity,  and,  therefore,  no  necessity  for,  or  any  pro- 
priety in,  resorting  to  parol  proof  of  the  testator's  intentions.  lb. 

"Where  a  lease  of  premises  describes  them  as  "Nos.  162  and  164 
Seventh  avenue,"  parol  evidence  is  admissible  to  show  that  a  certain 
rear  yard  or  lot  passed  with  the  demise  of  the  two  houses,  upon  the 
principle  that  parol  evidence  is  always  admissible  to  ascertain  the  na- 
ture and  qualities  of  the  subject  to  which  an  instrument  refers.  Gary 
V.  Thompson,  1  Daly,  35.  Upon  the  same  principles,  if  the  descrip- 
tion in  the  instrument  applies  partially  to  each  of  two  persons,  or  to 
two  subject-matters,  but  to  neither  of  them  entirely,  so  that  a  doubt 
arises  which  was  intended,  oral  evidence  is  admissible  to  remove  it. 
Eor,  as  an  erroneous  and  superfluous  description  will  not  prevent  the 
application  of  the  description  which  in  part  is  certain,  and  as  a  de- 
scription equally  applicable  to  two  persons  or  objects  may  be  ascertained 
and  fixed  by  external  evidence,  it  seems  to  follow,  that  where  the  de- 
67 
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scription,  although  redimdant  and  partially  erroneous,  is  still  limited  to 
two  or  more  persons  or  objects,  to  whom  it  is  equally  applicable,  then 
the  generality  may  be  further  limited  by  means  of  extrinsic  evidence. 

Where  terms  are  used  which  are  known  and  understood  by  a  partic- 
ular class  of  persons,  in  a  certain  special  and  peculiar  sense,  evidence  to 
that  effect  is  admissible  for  the  purpose  of  applying  the  instrument  to 
its  proper  subject-matter ;  and  the  case  seems  to  fall  within  the  same 
consideration  as  if  the  parties,  in  framing  their  contract,  had  made  use 
of  a  foreign  language,  which  courts  are  not  bound  to  understand.  Such 
an  instrument  is  not  on  that  account  void ;  it  is  certain  and  definite  for 
all  legal  purposes,  because  it  can  be  made  so  in  evidence,  through  the 
medium  of  an  interpreter. 

Conformably  with  these  principles,  the  courts  have  long  allowed 
mercantile  instruments  to  be  expounded  according  to  the  usage  and 
custom  of  merchants,  who  have  a  style  and  language  peculiar  to  them- 
selves, of  which  usage  and  custom  are  the  legitimate  interpreters. 

The  legitimate  object  of  extrinsic  evidence  in  such  cases  seems  to  be 
to  explain  terms  which  are  not  intelligible  to  all  who  may  understand 
the  language,  but  which  may,  nevertheless,  have  acquired,  by  custom 
and  usage,  a  known  definite  sense  and  meaning  amongst  a  particular 
class  of  persons,  which  can  be  well  ascertained  by  means  of  the  testi- 
mony of  those  who  are  conversant  with  the  peculiar  use  of  those 
terms.  The  witnesses  for  this  purpose  may  be  considered  sworn  inter- 
preters of  the  mercantile  language  in  which  the  contract  is  written. 
Beyond  this,  however,  ^heprmciple  does  not  extend ;  merchants  are 
not  prohibited  from  annexing  what  weight  and  value  they  please  to 
words  and  tokens  of  their  own  peculiar  coinage,  as  may  best  suit  theii' 
own  purposes,  but  they  ought  not  to  be  permitted  to  alter  and  corrupt 
the  sterhng  language  of  the  country.  If  they  use  plain  and  ordinary 
terms  and  expressions,  to  which  an  unequivocal  meaning  belongs, 
which  is  intelligible  to  all,  then  it  seems  that,  according  to  the  great 
principle  so  frequently  adverted  to,  plain  sense  and  meaning  ought 
not  to  be  altered  by  evidence  of  a  mercantile  understanding  and  usage. 
It  is  clear,  indeed,  that  if  a  contrary  practice  were  to  prevail,  and  be 
carried  to  its  full  extent,  the  effect  would  be  to  render  it  impossible  to 
make  a  special  contract  in  mercantile  affairs,  and  to  compel  all  persons 
under  all  circumstances,  to  conform  to  the  usage  of  trade  ;  the  written 
contract  would  become  a  dead  letter;  the  question  would  not  be, 
what  is  the  actual  contract,  but  what  is  the  usage;  and  the  very  same 
terms  would  denote  different  contracts  as  often  as  mercantile 
fashions   varied.       It  is   clearly  settled,   that   a   general   usage,  the 
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effect  of  which  is  to  control  rules  of  law,  is  inadmissible.  So  of  one 
which  contradicts  a  settled  rule  of  commercial  law.  On  the  other  hand, 
there  is  a  great  variety  of  cases  in  which  the  courts  have  permitted 
evidence  to  be  given,  to  show  the  meaning  of  terms  in  commerce,  and 
the  arts,  or  of  words  and  phrases  peculiar  to  mercantile  pursuits.  This 
is  generally  spoken  of  as  proof  of  usage,  although  in  many  cases  it  is 
rather  the  deiinition  of  technical  language.  •  Home  v.  Mutual  Safety 
Ins.  Co.,  1  Sandf.  137,  150 ;  Beals  v.  Terry,  2  id.  127. 

This  distinction  is  fully  recognized  by  the  cases  though  often  over- 
looked in  practice ;  and  is  important,  as  a  witness  may  be  entirely 
competent  to  prove,  as  an  expert,  the  meaning  of  a  technical  word  or 
phrase,  who  would  not  be  competent  to  prove  a  usage  in  the  proper 
sense  of  the  term.  Nelson  v.  Sun  Mutual  Ins.  Co.,  71  N.  Y.  453. 
A  few  cases  may  be  useful,  by  way  of  illustrating  when  sucli  evidence 
is  admissible  and  when  it  is  inadmissible. 

Where  a  sale  was  concluded  by  a  bought  and  sold  note  in  writing, 
which  contained  all  the  elements  of  the  contract,  the  names  of  the 
parties,  price,  description  of  the  article,  time  of  delivery  and  time  of 
payment,  it  was  held  that  it  was  not  competent  to  vary  the  written 
contract  by  asking  a  witness  "  what  conversation  passed  on  the  subject 
of  this  sale  prior  to  the  actual  delivery  to  the  respective  parties  of  the 
sale  note,"  because  the  question  was  too  broad,  as  the  answer  would 
have  introduced  matter  both  irrelevant  to  the  issue  and  improper  in 
itself.  Pollen  Y.  Le  Boy,  30  N.  Y.  550 ;  affirming  S.  C,  10  Bosw.  38. 

Where  a  written  sealed  lease  exists,  it  is  presumed  to  contain  the 
entire  agreement  as  to  the  premises,  and  therefore  parol  evidence  is 
not  admissible  to  prove  a  parol  agreement,  which  was  made  before  the 
written  one,  for  the  purpose  of  controlling  or  varying  the  terms  of  the 
sealed  instrument.  TiMits  v.  Percy,  24  Barb.  39.  This  is  in  accord- 
ance with  the  established  rule  of  law,  that  a  written  contract  merges 
all  prior  and  contemporaneous  negotiations  and  oral  promises  in  refer- 
ence to  the  same  subject ;  and  that  when  the  terms  of  the  lease  are  in 
writing,  the  rights  and  duties  of  the  parties  depend  upon  the  terms  or 
legal  intendment  of  the  lease  itself,  or,  as  otherwise  expressed,  that  it  is 
conclusively  presumed  that  the  whole  engagement  of  the  parties,  and  the 
extent  and  manner  of  their  undertaking  are  embraced  in  the  writing. 
This  rule  has  been  repeatedly  applied  to  cases  where  tenants  have  set 
up  oral  agreements  or  promises  alleged  to  have  been  made  by  the  land- 
lord at  the  time  of,  or  before  the  execution  of  the  lease,  and  as  an  in- 
ducement thereto.  The  alleged  promises  have  in  most  of  the  cases  been 
to  put  the  premises  in  repair,  but  they  have  uniformly  been  held  to  have 
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been  merged  in  the  lease.  Wilson  v.  Deen,  74  N.  Y.  531 ;  Cleves  v, 
Willoughhy,  7  Hill,  83  ;  Speckles  v.  Sax,  1  E.  D.  Smith,  223  ;  Howard 
V.  Thomas,  12  Ohio  St.  201 ;  Brigham  v.  Rogers,  17  Mass.  571.  See, 
also,  Johnson  v.  Oppenheim,  55  IS".  T.  280,  294. 

But  there  are  cases  in  which  the  courts  will  receive  in  evidence  a 
parol  agreement,  touching  a  subject  not  mentioned  in  the  written  lease 
and  made  for  an  independent  consideration,  paid  by  the  tenant,  not 
stipulated  for  or  referred  to  in  the  lease,  and  sustain  such  prior  agree- 
ment as  a  previous  distinct  collateral  agreement  upon  a  collateral 
and  independent  consideration  which  did  not  merge  in  the  subsequent 
written  contract  of  hiring.  Lewis  v.  Seahury,  74  E".  Y.  409.  See 
Ershine  v.  Adeane,  L.  E.,  8  Ch.  App.  756 ;  Morgan  v.  Griffith,  6 
Exch.  70 ;  Hope  v.  Balen,  58  N.  Y.  380 ;  Babcock  v.  Deford,  14 
Kans.  408;  FolkY.  Anderson,  16  id.  243. 

In  an  action  for  the  foreclosure  of  a  mortgage,  given  to  secure  the 
payment  of  a  bond  conditioned  for  the  payment  of  money  on  a 
specified  day,  parol  evidence  is  not  admissible  for  the  purpose  of  show- 
ing that,  at  the  time  of  the  delivery  of  the  bond  and  mortgage,  there 
was  a  verbal  agreement  that  the  money  should  not  be  due  until  a  later 
day,  Hiont  v.  Bloomer,  5  Duer,  302.  See  Adair  v.  Adavr,  5  Mich.  204. 

So,  where  a  written  agreement  required  the  delivery  of  the  entire 
quantity  of  certain  articles  sold  before  payment  could  be  demanded, 
it  was  held  that  parol  evidence  was  inadmissible  to  show  that  the 
parties  intended  that  each  parcel  should  be  paid  for  on  its  delivery. 
Baker  v.  Higgins,  21  N.  Y.  397. 

So,  the  maker  of  a  promissory  note,  in  an  action  upon  it  by  the 
payee,  is  not  entitled  to  show,  by  parol  evidence,  that,  at  a  settlement 
of  accounts  between  the  parties,  upon  which  settlement  the  note  was 
given,  the  plaintiff  agreed  to  give  it  up,  if  he  could  not  find  a  receipt 
from  the  defendant  for  the  payment  for  some  property  which  the  de- 
fendant had  let  him  have,  the  parties  differing,  at  the  time  of  giving 
the  note,  as  to  whether  such  property  had  been  paid  for.  Brown  v. 
Hull,  1  Denio,  400. 

So,  where  a  promissory  note  was  given,  upon  the  release  of  the 
payee's  interest  in  his  father's  estate,  upon  a  parol  agreement  between 
the  maker  and  the  payee,  that  if  the  interest  of  other  heirs  of  the  es- 
tate could  not  be  obtained  in  a  specified  manner,  both  the  note  and  the 
release  should  be  void,  and  an  action  was  afterward  brought  upon  the 
note  it  was  held,  that  evidence  of  such  parol  agreement  was  inadmis- 
sible. Ely  V.  Eilhom,  5  Denio,  514.  In  such  a  case  the  note  and 
the  release  constitute  a  written  agreement,  and  each  instrument  is  the 
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consideration  of  the  other,  and  a  failure  of  the  condition  in  the  parol 
agreement  would  not  be  a  failure  in  the  consideration  of  either.  lb. 

So,  where  a  promissory  note  is  given  for  a  specific  sum,  it  cannot  be 
shown  by  parol  evidence  that,  at  the  time  when  the  note  was  given, 
there  was  a  verbal  agreement  between  the  maker  and  the  payee  that  an 
account  which  the  maker  held  against  the  payee  should  be  deducted. 
Ewoes  V.  Henderson,  17  Wend.  190. 

Parol  evidence  is  not  admissible  to  control,  explain  or  modify  a  war- 
ranty in  a  policy  of  insurance.  Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136. 

Where  the  promise  contained  in  a  promissory  note  is  absolute,  parol 
evidence  is  not  admissible  for  the  purpose  of  incorporating  into  the 
contract  a  condition  which  will  affect  or  change  the  character  of  the 
contract  between  the  parties.  Thompson  v.  Rail,  45  Barb.  214; 
JSoltzworth  V.  Kooch,  29  Ohio  St.  33 ;  Bissenger  v.  Guiteman,  6 
Heisk.-  (Tenn.)  277;  Swcmh  v.  Nichols,  Adm'r,  24  Ind.  199. 

An  order  for  the  payment  of  money,  when  in  the  hands  of  the  payee 
or  his  assignee,  is  evidence  in  writing  of  his  title  to  the  payment,  which 
cannot  be  waived  or  contradicted  by  parol  evidence.  Parker  v.  City  of 
Syracuse,  31  N.  Y.  376.  But  it  is  competent  for  parties,  after  such 
order  has  been  delivered  or  assigned,  to  waive  rights  that  have  been 
acquired  thereby,  or  to  modify  them',  which  waiver  or  modification  may 
be  proved  by  extrinsic  evidence.  lb. 

A  contract  of  indorsement  cannot  be  varied  by  oral  testimony.  Bar- 
nard  v.  Oaslin,  23  Miim.  192 ;  Thi/rd  National  Bank  v.  Cla/rh,  23 
id.  263 ;  Willse  v.  Whitaker,  22  Hun,  242  ;  Saner  v.  Patterson,  84 
Penn.  St.  274  ;  Fassin  v.  Hulla/rd,  55  N.  Y.  465  ;  Doolittle  v.  Ferry, 
20  Kans.  230 ;  S.  C,  27  Am.  Eep.  166  ;  Oha/rles-Y.  Penis,  42  Wis. 
56 ;  S.  C.  24  Am.  Eep.  383  ;  Wilson  v.  Black,  6  Blackf .  509 ;  Camji- 
hellx.  Rollins,  29  Ind.  271 ;  Bank  of  Allion  v.  Smith,  27  Barb.  489  ; 
Ba/rry  v.  Morse,  3  N.  H.  132 ;  Crocker  v.  Geichell,  23  Me.  392 ; 
Stulls  V.  Ooodall,  4  Ga.  106  ;  Buckley  v.  Bentley,  48  Barb.  283 ; 
Qoodwim,  v.  Pamenport,  47  Me.  112.  In  an  action  on  a  note  it  can- 
not be  shown  by  parol  that  the  note  was  not  to  be  paid  in  money. 
Linville  v.  Eolden,  2  McArthur,  329  ;  Clark  v.  Hart,  49  Ala.  86. 
Nor  that  there  was  a  contemporaneous  agreement  to  change  the  sum 
payable ;  Pa/oidson  v.  Bodley,  27  La.  Ann.  149  ;  nor  that  there  was  an 
agreement  made  when  the  note  was  given  that  it  should  not  be  negoti- 
ated by  the  payee,  Knox  v.  Clifford,  38  Wis;  651,  but  should  remain 
in  his  hands  to  be  paid  out  of  moneys  to  be  received  for  the  maker  and 
not  otherwise ;  Currier  v.  Hale, .  8  Allen,  47 ;  nor  that  paper  which 
on  its  face  appears  to  be  payable  generally  was  intended  by  the  parties 
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to  be  payable  at  a  chartered  bank ;  McLaren  v.  Marine  Bank  of 
Georgia,  52  Ga.  131.  See,  however,  Gothran  v.  Gunningham,  28  id. 
177 ;  nor  that  the  note  was  to  be  paid  on  a  day  or  on  a  manner  differ- 
ent from  that  specified  in  the  instrument  itself;  Borden  v.  Percy,  20 
Ark.  293 ;  nor  that  notwithstanding  it  appears  on  its  face  to  have  been 
given  for  one  purpose,  it  was  in  fact  given  for  a  different  purpose ;  Foy 
V.  Blaohstone,  31  111.  538 ;  nor  that  it  was  intended  for  a  receipt. 
City  Bank  v.  Adams,  45  Me.  455 ;  Billings  v.  Billings,  10  Gush. 
(Mass.)  178. 

In  an  action  for  a  breach  of  warranty,  on  a  sale  of  goods  upon  a 
written  contract,  parol  evidence  is  not  admissible  to  show  that,  at  the 
time  of  the  sale,  the  vendor's  agent  represented  the  goods  to  be  of  a 
particular  quality.  Harnor  v.  Groves,  15  C.  B.  667.  If  the  action,  how- 
ever, is  founded  upon  a  fraud  in  procuring  such  sale,  parol  evidence  is 
admissible  to  show  the  fraud,  notwithstanding  the  sale  may  have  been 
reduced  to  writing.  Koop  v.  Handy,  41  Barb.  454.  So,  if  the  contract 
is  a  mere  receipt  for  the  purchase-price  of  goods  sold,  that  will  not  ex- 
clude parol  evidence  of  a  warranty  on  the  sale  of  such  goods  or  prop- 
erty. Filkins  v.  Whyland,  24  N.  Y.  338;  S.  C.,  24  Barb.  379;  ante, 
527.  It  has  been  held  that  a  party  who  signs  a  written  contract 
as  principal,  will  not  be  permitted  \o  show,  by  parol  evidence,  that  he 
was  the  mere  agent  of  a  third  person,  and  thus  charge  him  as  principal 
when  the  name  of  the  latter  does  not  appear  upon  the  face  of  the  in- 
strument. Fenly  v.  Stewart,  5  Sandf.  101 ;  Auburn  Gity  Bank  v. 
Leonard,  40  Barb.  119.  But,  in  a  recent  case  in  the  Gourt  of  Appeals, 
it  was  held  that  a  subscription  by  an  agent,  in  his  own  name,  without 
mentioning  the  name  of  the  principal,  was  sufficient  to  charge  the  lat- 
ter ;  that  it  was  valid  under  the  statute  of  frauds ;  and  that  parol  evi- 
dence was  admissible  to  show  who  was  the  actual  principal.  Dykers  v. 
Townsend,  24  N.  Y.  57.  See,  also,  Coleman  v.  First  National  Bamk 
Elmira,  53  id.  388;  Fordy.  Williams,  21  How.  (U.  S.)  207;  Hig- 
gins  V.  Senior,  8  ¥.  &  W.  834 ;  STwrt  v.  Spoakman,  2  Barn.  &  Ad. 
962 ;  Taintor  v.  Fendergast,  3  Hill,  72 ;  Gates  v.  Brower,  9  N.  Y. 
205  ;  Briggs  v.  Partridge,  64  id.  357,  362.  This  rule  that  parol 
evidence  cannot  be  given  to  contradict  or  vary  a  written  agreement 
does  not  preclude  a  party  who  has  contracted  with  an  agent  from 
maintaining  an  action  against  the  principal  upon  parol  proof  that  the  con- 
tract was  in  fact  made  with  the  principal,  although  the  agency  was  not 
disclosed  by  the  contract  and  was  not  known  to  such  party  at  the  time 
of  making  it.  The  courts  hold  that  .such  proof  does  not  contradict 
the  written  contract,  but  merely  superadds  a  liability  against  a  princi- 
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pal  to  that  against  the  agent ;  and  that  it  is  admissible  to  charge  the 
principal  while  it  would  be  inadmissible  to  discharge  the  agent,  and 
that  the  principal  being  a  stranger  to  the  contract  cannot  evoke  the 
rule.  lb.     See  vol.  1,  pp.  445-448. 

It  is  somewhat  difficult  to  reconcile  this  doctrine  with  the  rule  that 
parol  evidence  is  inadmissible  to  change,  enlarge  or  vary  a  written  con- 
tract, and  the  argument  upon  which  it  is  supported,  savors  of  sub- 
tlety and  refinement.  But  whatever  ground  there  may  have  been  origi 
nally  to  question  the  legal  soundness  of  the  doctrine,  it  is  too  firmly 
established  to  be  overthrown.  JBriggs  v.  Partridge,  64  N.  Y.  357,  363. 

There  is  a  well-recognized  exception  to  this  rule  in  case  of  notes  and 
bills  of  exchange,  resting  upon  the  law  merchant.  Persons  deahng 
with  negotiable  instruments  are  presumed  to  take  them  on  the  credit 
of  the  parties  whose  names  appear  upon  them  ;  and  a  person  not  a 
party  cannot  be  charged  upon  proof  that  the  ostensible  party  signed  or 
indorsed  as  his  agent.  Briggs  v.  Partridge,  64  IST.  Y.  357  ;  Barker 
V.  Mechanics^  Ins.  Co.,  3  Wend.  94 ;  Pents  v.  Stanton,  10  id.  271 ; 
DeWitt  V.  Walton,  9  IST.  Y.  571;  StacTcpole  v.  Arnold,  11  Mass.  27; 
Eastman  R.  R.  Co.  v.  Benedict,  5  Gray,  566 ;  Beekham  v.  Drake,  9 
Mees.  &  "Wels.  79.  One  not  a  party  to  a  contract  may  show  that  he  has 
rights  under  it  because  it  was  entered  into  for  his  benefit,  though 
neither  party  to  the  contract  can  show,  for  the  purpose  of  relieving 
himself  from  liability  thereon,  that  one  of  them  was  a  mere  agent'  for 
a  third  person.     Stowell  v.  Eld/red,  39  Wis.  614. 

Parol  evidence  is  admissible  to  show  that  a  person  whose  name  ap- 
pears at  the  head  of  an  invoice  as  vendor  is  not  in  fact  a  contracting 
party.     Holding  v.  Elliott,  5  Hiirlst.  &,  Norm.  117. 

A  written  contract  executed  between  parties,  not  in  performance  of 
a  distinct  and  separate  provision  of  prior  negotiations  and  agreements 
between  them,  but  covering,  in  its  terms  or  legal  effect,  the  whole 
subject-matter  thereof,  extinguishes  and  supersedes  all  such  prior  ne- 
gotiations and  agreements.  Renard  v.  Sampson,  12  N.  Y.  561 ;  Town- 
send  V.  Fisher,  2  Hilt.  47  ;  Price  v.  McOown,  10  N.  Y.  465.  In  such 
a  case  parol  evidence  of  the  prior  oral  negotiations  are  not  admissible 
in  evidence.  Long  v.  New  York  Central  R.  R.  Co.,  50  IST.  Y.  76 ; 
Bill  V.  Syracuse,  Binghamton  <&  N.  Y.  R.  R.  Co.,  73  id.  351 ; 
Cocks  V.  Barker,  49  id.  107 ;  Barker  v.  Bradley,  42  id.  316  ;  Wilson 
V.  Ueen,  74  id.  531;  Peers  v.  Davis,  29  Mo.  184;  Reed  v.  Jones,  8 
Wis.  392.  But  where  the  written  instrument  is  a  mere  part  perform- 
ance of  a  written  contract,  there  is  no  presumption,  in  the  absence  of 
all  proof  on  the  subject,  that  the  prior  contract  is  merged  in  the  subse- 
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qneut  one.  Morris  v.  Whitcher,  20  IST.  Y.  41 ;  Bellinger  v.  Kitts,  6 
Barb.  274.  And  whether  the  stipulations  contained  in  the  prior  con- 
tract are  merged  in  the  subsequent  one  is  a  question  of  intention,  upon 
which  parol  evidence  is  admissible.  lb.;  Baker  v.  Bradley,  42  IS".  Y. 
316  ;  Rutchins  v.  Hebbard,  34  id.  24. 

Parol  evidence  has  been  received  to  show  a  cotemporaneous  but  distinct 
contract  on  the  same  general  subject-matter,  Dujparquet  v.  Knuhel,  24 
Hun,  653,  654 ;  Lewis  v.  Seahury,  74  IST.  Y.  409  ;  Chapin  v.  Bohson, 
78  id.  74 ;  Unger  v.  Jacobs,  7  Hun,  220  ;  as  for  example  an  agree- 
ment by  the  payee  of  a  note  given  for  a  sewing  machine  to  furnish  the 
maker  work  within  a  certain  time,  at  a  certain  price.  Weelcs  v.  Med- 
ler,  20  Kans.  57. 

An  executory  contract,  whether  verbal  or  written,  for  the  performance 
of  distinct  and  separate  provisions,  is  not  merged  in,  or  superseded  by  a 
subsequent  written  contract  in  execution  of  a  part  only  of  such  provisions, 
where  there  is  no  other  evidence  than  the  written  agreement  of  an  intent 
that  it  should  be  extinguislied.  Witheck  v.  Waine,  leK'.Y.  582;  Miller 
V.  Fichthorn,  31  Penn.  St.  252  ;  Creamer  v.  Stephenson,,  15  Md.  211 ; 
Keough  v.  McNitt,  6  Minn.  513 ;  Buggies  v.  Swanwick,  6  id.  526  ; 
Lewis  V.  Seabury,  74  N.  Y.  409  ;  Weaver  v.  Fletcher,  27  Ark.  510 ; 
Basshor  v.  Forbes,  36  Md.  154  ;  Marbold  v.  Kuster,  44  Penn.  St. 
392. 

While  a  written  or  a  sealed  instrument  remains  in  full  force,  and  is 
still  executory  and  unbroken  or  unrescinded,  parol  evidence  of  a  parol 
prior  agreement  is  not  admissible,  for  the  purpose  of  varying  the  terms 
of  such  written  agreement.  Lynch  v.  McBeth,  7  How.  113  ;  Nelson 
v.  Sharp,  4  Hill,  584.  But  where  a  written  contract  for  the  sale  of 
goods  is  silent  as  to  the  time  of  delivery,  it  is  competent  to  prove  a 
subsequent  oral  agreement,  distinct  from  the  original  contract,  fixing 
the  time  for  delivery.  Orguerre  v.  Luling,  1  Hilt.  383.  And  see 
vol.  2,  p.  680. 

There  are  few.  instances,  however,  in  whicTi  written,  and  even  sealed 
instruments,  may  be  varied  or  modified  by  parol  agreements ;  and  in 
such  cases  parol  evidence  may  be  given  to  show  what  the  modification 
was.  If  a  sealed  agreement  fixes  the  time  for  the  performance  of  the 
contract,  there  may  be  a  valid  parol  agreement  extending  the  time  of 
performance.  Flynn  v.  McKeon,  6  Duer,  203  ;  Vasseur  v.  Livitig- 
ston,  4  id.  285.  And  see  vol.  2,  p.  680.  A  contract  or  covenant  under 
seal  cannot  be  modified  before  breach  by  a  parol  executory  contract. 
Co&  V.  Hobby,  72  N.  Y.  141. 

The  holder  of  a  promissory  note  may  treat  all  the  makers  as  princi- 
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pals,  and  parol  evidence  is  not  admissible  in  such  a  case,  to  show  that 
such  is  not  their  character ;  but  as  between  the  makers  themselves, 
parol  evidence  is  admissible  to  show  who  are  principal  debtors  and  who 
sureties.     Rdbison  v.  Lyle,  10  Barb.  512. 

One  of  two  makers  of  a  promissory  note  may  prove  by  parol,  in  an 
action  on  the  note,  that  he  signed  the  note  as  surety,  to  enable  him  to 
interpose  as  a  defense  that  he  was  discharged  by  an  extension  of  time 
given  to  the  principal  with  knowledge  of  the  suretyship.  Hubbard 
V.  Gurney,  64  N.  Y.  457;  Higden  v.  Bailey,  26  Ga.  426;  Lime 
Rock  Bank  v.  Mallett,  34  Me.  547  ;  Grafton  Bank  v.  Kent,  4  N".  H. 
221 ;  Piper  v.  Newcomer,  25  Iowa,  221 ;  Bank  of  St.  Albans  v.  Smith, 
30  Vt.  14S ;  Brown  v.  Haggerty,  26  111.  469 ;  Riley  v.  Gregg,  16  Wis. 
666  ;  Stewart  v.  Parker,  55  Ga.  656. 

Although  parol  evidence  cannot  be  admitted,  for  the  purpose  of  con- 
tradicting or  varying  a  written  instrument,  yet  such  evidence  is  admis- 
sible to  explain  the  meaning  of  characters,  marks  and  technical  terms 
used  in  a  particular  business,  and  which  are  unintelligible  to  persons 
not  acquainted  therewith,  where  they  occur  in  a  written  instrument,  and 
the  explanation  is  consistent  with  its  terms.  Dana  v.  Fiedler,  12  JST. 
Y.  40  ;  S.  C,  1  E.  D.  Smith,  463.  And  where  a  written  contract 
stipulated  for  the  sale  of  "  one  hundred  and  fifty  casks  of  one  ton  each, 
best  madder,  12J,"  it  was  held  that  parol  evidence  was  competent  and 
admissible  to  prove  that  among  dealers  in  the  article,  these  figures 
meant  12^  cents  a  pound.  lb.  See  Barnard  v.  Kellogg,  10  Wall.  383 ; 
Robinson  v.  United  States,  13  id.  363  ;  CoUender  v.  Dinsmore,  55  N. 
Y.  200,  206.  So  where  the  term  "  port-risk  "  was  used  in  a  policy  of 
insurance  it  was  held  that  it  was  a  technical  term,  the  meaning  of  which 
might  be  proved  by  experts  in  the  business  of  marine  insurance. 
Nelson  v.  Sun  Mutual  Ins.  Co.,  71  JS".  Y.  453. 

So  where  a  certificate  of  deposit  given  by  a  banker  stated  that  the 
plaintiff  had  deposited  a  specified  sum  in  "  Ills,  cy.,"  it  was  held  that 
parol  evidence  was  admissible  to  show  that  the  meaning  of  these  words 
or  letters  was  "  Illinois  currency."     IlulbertY.   Carver,   37  Barb.  62. 

So  where  grain  was  deposited  in  a  store,  and  a  memorandum  or 
certificate  was  given,  acknowledging  the  receipt  of  the  grain  in  store 
"on  freight,"  it  was  held,  in  an  action  on  the  certificate,  that  the  de- 
fendant might  show,  by  parol  evidence,  that  it  was  the  custom,  at  the 
place  where  the  grain  was  delivered,  and  had  been  for  forty  years,  to 
pay  for  grain  left  on  freight,  after  the  owner  had  ordered  it  to  be 
freighted,  and  not  before  ;  that  this  custom  was  known  to  the  plaintiff  ; 
and  that  he  himself  had  been  in  the  habit,  for  many  years,  of  leaving 
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grain  at  that  place,  to  be  freighted  upon  the  same  terms.  Outwater  v. 
Nelson,  20  Barb.  29. 

So  in  an  actioni  to  recover  damages  for  the  conversion  of  a  quantity 
of  grain,  the  following  instrument,  signed  by  defendant,   was  put  in 

evidence,  by  the  plaintiff :     "  Received,  Oct.  19,   1847,  from ,  by 

D.  Gary, ,  forty-three  and  forty-seven  sixtieths   bushels  wheat,  at 

■  per  bushel,"  and  the  plaintiff  also  offered  parol  evidence,  to  show 

that  the  transaction  was  a  bailment  instead  of  a  sale  of  the  grain,  and 
the  evidence  was  held  admissible,  on  the  ground  that  the  contract  itself 
was  so  ambiguous  as  not  to  import  a  contract  of  any  description,  and 
that  it  stood  on  the  same  footing  as  any  other  receipt,  and  that  it  might, 
therefore,  be  explained  like  any  other  receipt.  SJieldon  v.  Peck,  13 
Barb.  317. 

Every  demise  between  landlord  and  tenant,  in  respect  to  matters  on 
which  the  parties  are  silent,  is  open  to  explanation  by  the  general  cus- 
tom and  usage  of  the  country  or  of  the  district  where  the  land  lies, 
because  every  person  is  supposed  to  be  cognizant  of  the  custom,  and  to 
contract  with  a  tacit  reference  to  it.  Mcmgum  v.  Farrington,  1  Daly, 
236;  'Wilcox  \ .  Wood, 'd  "Wend.  346;  Wigglesworth  v.  Dallison,  1 
Doug.  201 ;  S.  C,  Smith's  Lead.  Cas.  300. 

"When  terms  of  art  are  used  in  a  written  contract,  and  they  have  a 
delinite  meaning,  known  to  those  engaged  in  the  particular  business  re- 
ferred to,  parol  evidence  is  admissible  to  show  what  that  meaning  is, 
when  it  is  not  plain  on  the  face  of  the  agreement.  Stroud  v.  Frith, 
11  Barb.  300.  And  where  a  master  covenanted  to  teach  an  apprentice 
the  business  of  a  •'  cabinet  and  mahogany  door-maker,"  and  an  action  was 
brought  against  the  master  for  not  performing  his  covenant,  it  was  held 
that  he  was  entitled  to  show,  by  parol  evidence,  that  such  business  in- 
cluded nothing  more  than  the  making  of  doors  of  mahogany  and  orna- 
mental woods.  lb.  But  although  parol  evidence  is  admissible,  for  the 
purpose  of  showing  the  meaning  of  these  terms,  it  is  not  admissible  for 
the  purpose  of  showing  what  the  parties  agreed  to  do,  except  so  far  as 
the  explanation  of  the  terms  has  that  effect.  lb. 

"Where  the  language  employed  in  a  written  contract  leaves  the  mean- 
ing of  such  contract  in  doubt,  evidence  of  extrinsic  facts  is  admissible 
to  aid  in  removing  the  doubt.     Moore  v.  Meachain,  10  N.  Y.  208. 

So  in  construing  a  written  instrument,  the  court  may  look  to  anteced- 
ent and  surrounding  facts  and  circumstances  to  ascertain  its  meaning. 
Blossom  V.  Griffin,  13  N.  Y.  569. 

It  is  a  sound  rule  in  the  construction  of  contracts,  that  where  the 
language  is  clear,  unequivocal  and  unambiguous,  the  contract  is  to  be 
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interpreted  by  its  own  language,  and  courts  are  not  at  liberty  to  look  at 
extrinsic  circumstances  surrounding  the  transaction,  or  elsewhere,  for 
reasons  to  ascertain  its  intent ;  the  understanding  of  the  parties  must  be 
deemed  to  be  that  which  their  own  written  agreement  declares.  Spring- 
steen V.  Sampson,  32  N.  Y.  703.  But  where  a  literal  performance  is 
impossible,  or  impracticable,  or  where  the  language  is  ambiguous,  or 
susceptible  of  more  than  one  construction,  or  is  vague,  or  general,  or 
inappropriate  to  express  the  true  intent,  extraneous  evidence  is  admis- 
sible to  explain,  and  an  antecedent  parol  agreement  may  be  received  to 
point  to  the  intent  of  the  parties.  lb.  And  see  Dodge  v.  Gardiner, 
31  N.  Y.  239  ;  Collender  v.  Dinsmore,  55  id.  200 ;  Attorney-General 
v.  Shore,  11  Simons,  616. 

And,  where  the  defendants  were  doing  business,  both  as  forwarders 
and  carriers,  and  they  agreed  orally  to  transport  merchandise,  which 
was  to  be  delivered  from  time  to  time,  and  subsequently,  on  receiving 
a  portion  thereof,  to  be  transported  pursuant  to  the  oral  contract,  they 
executed  a  written  instrument,  stating  that  the  property  was  received 
'  to  be  forwarded,"  it  was  held  that  parol  evidence  of  the  oral  agree- 
ment was  admissible,  to  aid  in  determining  whether  the  defendants 
were  liable  as  carriers,  or  merely  as  forwarders,  in  a  case  where  the 
goods  were  consumed  by  fire  while  in  the  defendants'  hands.  Blossom 
V.  Griffin,  13  N.  Y.  569. 

Parol  evidence  is  always  admissible  to  apply  a  written  contract  to 
the  facts,  or  to  show  the  extrinsic  facts  to  which  the  contract  relates 
and  its  practical  execution  in  reference  to  such  facts.  Spencer  v. 
Babcoek,  22  Barb.  326.  In  a  contest  between  an  attaching  creditor 
and  a  mortgagee  of  personal  property,  where  the  mortgage  described 
the  property  as  "  eleven  thousand  f  Sfet  of  pine  lumber,  of  various  thick- 
nesses, now  in  the  shop  of  the  mortgagor,"  in  a  specified  building,  and 
where  it  was  shown  that  but  one-fifth  part  of  the  property  was  in  the 
building  specified,  at  the  time  of  the  execution  of  the  mortgage,  it  was 
held  that  parol  evidence  was  admissible  to  show  that  the  property 
mortgaged  was  a  quantity  of  lumber  which  the  mortgagor  had  just  be- 
fore purchased  ;  that  a  part  only  of  it  had  been  delivered,  and  that  the 
remainder  was  still  in  the  possession  of  the  vendor.  Galen  v.  Brown, 
22  K  Y.  37.    • 

It  has  been  seen  that  parol  evidence  may  be  given  for  the  purpose 
of  showing  that  an  absolute  bill  of  sale  was  intended  as  a  mortgage. 
But  when  it  is  once  shown  that  the  instrument  is  a  mortgage,  it  is  no 
more  liable  to  be  varied  or  contradicted  by  parol  evidence  than  any 
other  written  instrument.     And,  therefore,  where  a  mortgage  was  dated 
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the  11th  day  of  March,  1837,  and  payable  by  "  the  tenth  day  of  March, 
eighteen  hvmdred  and  thirty^''  which  was  an  impossible  time,  and, 
therefore,  in  legal  effect,  payable  immediately ;  it  was  held,  that  as 
between  the  parties,  parol  evidence  was  not  admissible  to  show  that 
the  mortgage  was  intended  to  be  made  payable  on  the  10th  day  of 
March,  1838  ;  and  that  the  word  '^  eight "  was  inadvertently  omitted. 
Fuller  V.  Acker,  1  Hill,  473.  It  would  be  otherwise  as  between  the 
mortgagee  and  a  judgment  creditor  assailing  the  mortgage  as  fraudu- 
lent. The  mortgagee  for  the  purpose  of  repelling  the  fraud,  may 
show  the  day  of  payment  intended,  and  that  the  error  occurred  through 
the  inadvertence  of  the  draftsman.  lb. 

Parol  evidence  that  the  sum  specified  in  the  condition  of  the  mort- 
gage exceeds  the  amount  of  the  debt  justly  due  to  the  mortgagee  is  in- 
admissible ;  if  a  larger  sum  than  is  really  due  has  been  inserted,  the 
mistake  can  be  corrected  only  in  equity.  Patchin  y.- Pierce,  12  Wend. 
61. 

An  assignment  of  a  mortgage,  absolute  in  its  terms,  cannot  be  con- 
tradicted by  parol  evidence  showing  that  it  was  given  and  executed 
with  the  intention  of  merely  discharging  the  mortgage  from  the  lien 
which  the  assignors  had  on  the  property  mentioned  therein.  Tyler  v. 
Taylor,  8  Barb.  585.  The  principle  authorizing  st/ra/ngers  to  give 
parol  evidence  for  the  purpose  of  varying  the  terms  of  an  instrument, 
cannot  be  applied  to  such  a  case,  without  also  offering  to  show  that  the 
assignment  was,  by  fraud,  made  to  read  differently  from  the  actual 
agreement  between  the  parties,  to  accomplish  some  covert  purpose, 
lb. 

Parol  proof  of  extrinsic  circumstances  may  be  given  to  apply  a  de- 
scription to  its  subject-matter  ;  and  if  it  appears  that  the  description  is 
in  some  respects  erroneous,  those  facts  may  be  rejected,  and  what  is 
left,  if  sufficient  of  itself,  alone  be  regarded.  Dodge  v.  Potter,  18 
Barb.  193.  A  chattel  mortgage  recited  an  indebtedness  of  the  mort- 
gagor to  the  mortgagee  in  the  sum  of  $2,809.41,  the  amount  of  two 
promissory  notes  made  by  the  mortgagor  and  indorsed  by  the  mortgagee, 
which  the  latter  had  taken  up  and  paid,  and  for  indorsement  of  an- 
other note  to  K.,  for  $1,000 ;  it  was  held  that  parol  evidence  might  be 
received  to  show  that  another  note,  for  $600,  made  by.  the  mortgagor, 
was  one  of  the  notes  referred  to  in,  and  secured  by  the  mortgage,  al- 
though such  note  was  not  indorsed  by  the  mortgagee  ;  it  appearing 
that  the  note  was  payable  to  the  order  of  one  B.,  who  indorsed  the 
same,  and  that  it  was  discounted  by  the  mortgagee.  lb.  It  was  also 
held,  that  a  paper,  upon  which  a  computation  of  the  amount  of  these 
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notes  was  made,  at  the  time  of  executing  the  mortgage,  was  one  of  the 
extrinsic  circmnstances  admissible  upon  the  question  of  identity.  lb. 

When  a  chattel  mortgage  described,  among  other  property  mortgaged, 
"  one  four-horse  post  coach  called  '  Steuben,'  and  another  called  '  May- 
day,' at  H.,  employed  in  staging,"  it  appearing  that  the  mortgagor,  at 
the  time  the  mortgage  was  executed,  owned  and  possessed  only  two 
four-horse  post  coaches,  one  called  "  Conhoeton,"  and  the  other  called 
" Mayday,"  and  that  there  was  no  coach  called  "Steuben"  at  H.,  or 
employed  in  staging  there,  it  was  held  that  parol  evidence  was  admis- 
sible, to  show  that  the  coach  named  Conhoeton  was  intended  to  be  in- 
cluded in  the  mortgage,  instead  of  the  Steuben.  Dodge  v.  Potter^  18 
Barb.  194. 

But,  although  parol  evidence  is  admissible  in  many  cases,  to  determine 
and  define  the  subject-matter  of  a  contract,  when  such  evidence  is  ex- 
planatory, yet  it  is  never  admissible  when  it  is  contradictory.  Bell  v. 
Bolford,  1  Duer,  58. 

Parol  evidence  of  a  custom  cannot  be  received  to  subvert  a  positive 
unambiguous  contract.  Bank  of  Commerce  v.  Bissell,  72  N.  Y.  615  ; 
Collender  v.  Dinsmore,  56  id.  200. 

Where  persons  have  entered  into  a  written  contract  to  furnish  ma- 
terial and  do  the  plastering  on  a  certain  building  at  so  much  per  square 
yard,  they  may  prove  in  an  action  to  recover  the  contract  price,  a  well- 
settled  custom  of  plasterers  in  their  locality  to  charge  for  the  full  sur- 
face of  the  walls  without  deductions  for  cornices,  baseboards,  or  open- 
ings for  doors  or  windows.      Wallis  v.  Bailey,  49  If.  Y.  464. 

Custom  and  usage  is  resorted  to  only  to  ascertain  and  explain  the 
meaning  and  intention  of  the  parties  to  a  contract  when  the  same  could 
not  be  ascertained  without  extrinsic  evidence,  but  never  to  contravene 
the  express  stipulations ;  and  if  there  is  no  uncertainty  as  to  the  terms 
of  a  contract,  usage  cannot  be  proved  to  contradict  or  qualify  its  pro- 
visions. Moran  v.  Prather,  23  Wall.  492 ;  Collender  v.  Pmsmore,  55 
N.  T.  200 ;  Barnard  v.  Kellogg,  10  Wall.  383 ;  Bradley  v.  Wheeler, 
44  N.T.  495  ;  Wheeler  v.  Newbold,  16  id.  392.  In  matters  as  to  which 
the  contract  is  silent,  custom  and  usage  may  be  resorted  to  for  the  pur- 
pose of  annexing  incidents  to  it.  Ratten  v.  Warren,  1  Mees.  &  Wels. 
466;  'Wigglesworthv.  Dallison,  1  Douglas,  201.  But  the  incident 
sought  to  be  annexed  to  the  contract  must  not  be  inconsistent  with  its 
express  terms  or  any  necessary  implication  from  those  terms.  Collen- 
der V.  Dinsmore,  55  N.  T.  200,  209.  Usage  is  sometimes  admissible 
to  add  to  or  explain,  but  never  to  vary  or  contradict,  either  expressly 
or  by  implication,  the  terms  of  a  written  instrument  or  the  fair  and 
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legal  import  of  a  contract.  Allen  v.  Dyhers,  3  Hill,  593  ;  Hilton  v. 
Lock,  5  id.  437 ;  Magee  v.  Atkinson,  2  Mees.  &  "Wels.  442 ;  Adams 
V.  Wordley,  1  id.  374  ;  Fffl«7  v.  R%oe,  5  N.  Y.  155 ;  Hone  v.  Mutual 
Safety  Ins.  Co.,  1  Sandf .  137. 

Where  a  policy  of  life  insurance  provides  that  it  may  be  continued 
from  year  to  year,  upon  payment  of  the  premium  on  or  before  speci- 
iied  days,  the  payment  must  be  thus  made  or  the  policy  will  not  be 
continued ;  and  parol  evidence  is  not  admissible  to  show  a  usage  or 
agreement  on  the  part  of  the  insurer  to  receive  payment  after  the  day 
specified.     Howell  v.  Knickerbocker  Life  Ins.  Co.,  19  Abb.  217. 

So  a  prospectus,  distributed  by  a  life  insurance  company,  and  import- 
ing that  it  was  careful  to  prevent  forfeitures,  is  not  admissible  to  vary 
or  control  an  express  provision  in  a  policy  for  life,  which  determined 
a  policy  upon  a  failure  to  pay  the  premium  on  the  first  day  of  each 
succeeding  year.  Ruse  v.  Mutual  Benefit  Life  Ins.  Co.,  23  N.Y.  516. 
But  see  10  id.  653. 

No  usage  can  control  established  rules  of  law ;  and  no  local  usage  in 
a  particular  trade  or  business  can  control  or  afEect  the  rights  of  parties. 
Higgins  v.  Moore,  34  N.  Y.  417 ;  Emery  v.  Dvmbar,  1  Daly,  408.  There 
may  be  cases,  however,in  which  the  parties  are  f  amiUar  with  a  usage,  and 
may  have  long  dealt  with  reference  to  it ;  and  in  such  a  case,  it  may 
sometimes  be  a  question  of  fact  whether  the  parties  did  not  deal  upon 
the  terms  that  the  custom  should  be  regarded  as  a  part  of  the  contract. 

Where  a  warrant,  issued  by  the  supervisors  of  a  county  for  the  col- 
lection of  taxes,  is  signed  by  the  proper  officers,  though  not  describing 
themselves  as  supervisors,  it  may,  whenever  it  is  important  to  do  so, 
be  shown  by  parol  evidence  that  such  persons,  so  signing  the  warrant, 
were  supervisors.     Sheldon  v.   Yan  Buskirk,  2  IST.  Y.  473. 

Where  there  are  several  causes  of  actions  embraced  in  the  same  com- 
plaint, and  the  recovery  appears  to  be  general,  parol  evidence  is  compe- 
tent to  show  upon  which  cause  or  causes  of  action  specified  the  trial  was 
had  and  judgment  obtained.  Stedman  v.  Patchvn,  34  Barb.  218.  Such 
evidence  does  not  contradict  the  record,  unless  the  party  is  permitted  to 
show  that  the  judgment  was  rendered  upon  a  cause  of  action  not  speci- 
fied in  the  complaint.     lb. 

The  consideration  clause  in  a  deed  or  other  written  instrument,  is 
generally  open  to  explanation  by  parol  proof.  J/'  Crea  v.  Purmort, 
16  Wend.  460  ;  Shephard  v.  Little,  14  Johns.  210  ;  Bowen  v.  Bell,  20 
id.  338;  Earl  v.  Crane,  6  Duer,  564;  Kinney  v.  Whiton,  44 
Conn.  262  ;  Smith  v.  Sergent,  67  Barb.  243 ;  ^¥ade  v.  Carter,  76  N. 
C.  171 ;  McConnell  v.  Brayner,   63  Mo.  461 ;  Holmes''   Appeal,   1 
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Penn.  St.  279 ;  McBill  v.  Chwnn,  43  Ind.  315  ;  Hebhard  v.  Haughian, 
10  N.  Y.  54  ;  Bvngha/m  v.  Weiderwax,  1  id.  509  ;  Battle  v.  Mochester 
City  Bank,  3  id.  88. 

If  a  deed  recites  that  tlie  consideration  is  money,  it  is  competent  to 
show,  by  parol  evidence,  that  the  consideration  was  not  money,  but 
iron  of  a  specified  quantity,  and  vakied  at  a  stipulated  price.  J/'  Crea 
V.  Purmort,  16  Wend.  460.     And  see  Adams  v.  Hull,  2  Denio,  306. 

So,  where  a  bill  of  goods  is  sold,  and  a  bill  of  sale  expressing  a  pe- 
cuniary consideration  is  made  out  and  delivered  with  the  goods,  this 
will  not  prevent  the  introduction  of  parol  evidence  to  show  that 
the  consideration  was  not  wholly  pecuniary,  but  consisted  in  a 
special  agreement  instead,  and  that  it  had  been  broken,  to  the  damage 
of  the  party  seeking  to  show  such  fact.     Earle  v.  Crane,  6  Duer,  564. 

So,  where  a  chattel  mortgage  states  the  consideration  to  be  $1,000, 
in  money  advanced  by  the  mortgagee  to  the  mortgagor,  and  the  con- 
sideration is  attacked  by  the  mortgagor,  or  his  assignees  or  creditors, 
on  the  ground  that  no  money  was  advanced,  the  mortgagee,  for  the 
purpose  of  sustaining  his  mortgage,  may  show,  by  oral  evidence,  that 
the  real  consideration  was  a  note  for  $1,000,  made  by  the  mortgagor 
and  indorsed  by  the  mortgagee,  for  the  purpose  of  raising  that  amount 
of  money  for  the  mortgagor's  accommodation;  that  there  was  a  failure 
to  raise  the  money  upon  that  note,  and  that  two  notes,  of  $500  each, 
were  substituted  in  its  place,  upon  which  the  money  was  obtained,  and 
that  the  mortgagee  has  paid  such  notes.  McKinster  v.Bdbcock,  26  N.  Y. 
378.  And,  in  such  a  case,  parol  evidence  is  admissible  to  show  that  the 
mortgagee  indorsed  the  two  $500  notes,  in  reliance  upon  the  mortgage 
as  a  security  therefor,  and  that  it  was  the  object  of  the  mortgage  to 
secure  any  such  substituted  liabilities.  lb.  So,  a  promissory  note  or 
other  written  promise,  given  for  the  payment  of  money,  may  be  shown 
to  be  of  no  value,  and  that  no  action  is  maintainable  thereon,  because 
the  consideration  is  fraudulent,  and  the  fraud  may  be  established  by 
parol  evidence.  Stewart  v.  Ahrenfeldl/,  4  Denio,  189.  So,  where  a 
contract  is  ambiguous  on  its  face,  and  it  may  include  or  cover  either  a 
legal  or  an  illegal  consideration,  parol  evidence  is  admissible  to  show 
the  intention  of  the  parties,  and  whether  it  was  the  legal  or  illegal  con- 
sideration that  was  relied  on  in  the  writing.  Brown  v.  Brown,  34 
Barb.  533.  The  object  of  the  evidence,  in  such  a  case,  is  not  to  con- 
tradict the  instrument,  but  to  apply  it  to  the  subject  intended.  lb. 

Where  the  terms  of  a  written  contract  are  definite,  and  free  from  any 
ambiguity,  parol  evidence  of  the  subsequent  acts  of  the  parties  is  not 
admissible,    for  the  purpose  of   giving  construction  to  the  contract. 


544  EVIDENCE. 


Aiding  written  evidence  by  parol  evidence. 


Giles  V.  Oomstook,  4  IST.  Y.  271 ;  Lowher  v.  Le  Boy,  2  Sandf.  202, 
"Where  the  terms  are  ambiguous  see  French  v.  Garha/rt,  1  !N".  Y.  96 ; 
Ghapman  v.  Bluck,  4  Bing.  N".  C.  187 ;  Stokes  v.  Beoknagel,  6  Jones 
&  Sp.  368. 

Where  a  bill  of  lading  acknowledges  the  receipt  of  a  cargo  of  grain 
from  A.,  A.  is  competent  to  show  by  parol  evidence  that  the  grain 
actually  belonged  to  B.,  and  that  A.  was  merely  his  agent,  having  no 
interest  whatever  in  the  grain.  Ide  v.  Sadler,  18  Barb.  32.  And  see 
Soovill  V.  Griffith,  12  N.  Y.  509 ;  Higly  v.  JSF.  T.  &  Ea/rlem  R.  B., 
3  Bosw.  497.      . 

Where  the  evidence  in  a  ease  shows  both  a  written  and  a  verbal  au- 
thority to  a  person  to  act  as  attorney,  proof  of  a  search  for  the  written 
power,  and  of  an  inability  to  find  it,  is  sufficient  to  warrant  the  in- 
troduction of  parol  proof  of  its  contents.  Sank  of  North  America 
V.  Emhury,  33  Barb.  323.  So  parol  proof  of  notice  of  the  non-pay- 
ment of  a  bill,  note,  or  check  may  be  given,  although  the  notice  was 
in  writing,  and  the  defendant  has  not  been  called  on  to  produce  it  at 
the  trial ;  and  the  rule  is  the  same,  whether  the  notice  was  given  -by  a 
public  notary  or  by  a  private  person.  Scott  v.  Belts,  HiU  &  Denio, 
363. 

In  construing  a  written  contract  the  court  will,  if  possible,  so  read 
it  as  to  effectuate  the  intention  of  the  parties  rather  than  to  defeat  it. 
Stratton-Y.  Pettit,  16  C.  B.  420;  Walker  v.  Tucker,  70  111.  527; 
People  V.  Gasper,  3  Neb.  285 ;  Morey  v.  Hamen,  10  Yt.  567 ;  Cooke 
V.  Barr,  39  Conn.  296. 

And  it  will  interpret  or  construe  a  promise  in  the  sense  in  which  the 
promisor  knew  that  the  promisee  understood  it.  Barlow  v.  Scott,  24 
K  Y.  40 ;  White  v.  Hoyt,  73  id.  505,  511 ;  RoffmariY.  JEtna  Ins.  Go., 
32  id.  405 ;  Johnson  v.  Rathorn,  2  Abb.  App.  Dec.  465  ;  Mowatt  v. 
Londesborough,  3  Ell.  &  B.  307 ;  Potter  v.  Ontario  Ins.  Go.,  5  Hill, 
147.     See  Noonan  v.  Bradley,  9  Wall.  394. 

But,  as  general  rule,  the  intention  must  be  collected  from  the  face 
of  the  written  instrument  itself.  Kelly  v.  Upton,  5  Duer,  336 ; 
Baker  v.  Higgins,  21  N.  Y.  397 ;  Morey  v.  Eaman,  10  Vt.  567 ; 
Gray  v.  Glark,  11  id.  583 ;  Rmter  v.  Miller,  6  B.  Monr.  612.  And 
if  the  language  of  the  contract  is  plain  and  unequivocal  it  must  be 
carried  into  effect  according  to  its  plain  meaning,  and  parol  evidence 
cannot  be  admitted  to  show  that  a  different  meaning  was  intended. 
Gurtiss  V.  Howell,  39  N.  Y.  211 ;  Kimhall  v.  Brawner,  47  Mo.  398  ; 
War7'en  v.  Jones,  51  Me.  146. 

And  if  the  plaintiff  complains  upon  an  instrument  in  writing,   the 
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defendant  cannot,  in  pleading,  rely  upon  oral  matter,  which  introduces 
a  qualification  of  the  contract  sued  on,  or  which  shows  that  it  was  made 
subject  to  a  .condition  which  does  not  appear  upon  the  face  of  it.  0cm- 
ham  V.  Barry,  15  C.  B.  597  ;  Hosleij  v.  Black,  26  How.  97  ;  S.  C, 
28  N.  T.  438.     And  see  ante,  525. 

But  it  may  be  shown  that  the  instrument  was  not  to  take  effect  as 
an  agreement  until  it  was  approved  by  some  particular  person,  and  that 
such  approval  has  not  been  given  ;  Pym  v.  Campbell,  6  Ell.  &  Bla. 
370 ;  or  it  may  be  shown  that  the  instrument  was  not  to  be  obligatory 
on  the  party  sued  until  another  person  signed  it  above  his  signature, 
and  that  this  has  not  been  done.  Miller  v.  Gambie,  4  Barb.  146  ; 
My  V.'  Kilborn,  5  Denio,  514  ;  vol.  1,  p.  760.  The  facts  surrounding 
the  transaction  may,  however,  be  such  as  to  estop  the  party  from  intro- 
ducing such  a  defense.     Bair  v.  United  States,  16  Wall.  1. 

In  an  action  against  the  defendant  for  not  transferring  a  farm,  he 
pleaded  that  the  agreement  sued  on  was  made  subject  to  the  condition 
that  it  should  be  null  and  void  if  one  S.  should  not,  within  a  reasonable 
time  after  the  making  of  the  agreement,  consent  and  agree  to  the  trans- 
fer of  the  farm  to  the  plaintiff  ;  and  it  was  held  that  the  defendant 
might  prove  this  oral  contemporaneous  agreement  by  parol  evidence, 
because  such  oral  agreement  merely  operated  in  suspension  of  the  written 
agreement,  and  not  in  defeasance  of  it.  Wallis  v.  Littell,  11  J.  Scott 
(k.  S.),  369;  Murray  Y.  Earl  of  Stair,  2  Barn.  &  Ores.  82  ;  Furness  v. 
MeeTc,  3  Hurlst.  &  Norm.  907. 

It  may  also  be  shown  that  an  instrument  on  its  face  purporting  to  be 
a  contract  was  not  in  fact  intended  by  the  parties  as  such.  Qrierson 
v.  Mason,  60  N.  Y.  394. 

"Where  general  words  are  used  in  an  agreement,  they  will  be  so  re- 
stricted as  to  subserve  the  intentions  of  the  parties.  Coddington  v- 
JDavis,  3  Denio,  17  ;  S.  C,  1  N.  T.  186  ;  Vaughn  v.  PorUr,  16  Vt. 
266 ;  Baxter  v.  StaU,  9  Wis.  38,  45 ;  Torrance  v.  McDougald,  12 
Ga.  526. 

And  where  a  written  instrument  has  no  date,  parol  evidence  is  ad- 
missible to  show  that  it  was  not  intended  to  operate  from  its  dehvery, 
but  from  a  future  uncertain  period.  Davis  v.  Jones,  17  C.  B.  625. 
So,  too,  contracts  must  always  be  construed  in  reference  to  the  subject- 
matter  to  which  they  relate,  and  in  the  light  of  the  contemporaneous 
facts  and  circumstances.  And,  therefore,  extrinsic  evidence  of  the 
circumstances  existing  at  the  time  of  its  execution  is  always  admissible, 
not  for  the  purpose  of  contra;dicting  the  instrument,  but  to  aid  in  its 
interpretation.  Fhelps  v.  Bostvnck,  22  Barb.  314  ;  Dodge  v.  Gardiner, 
69 
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31  N.  y.  239 ;  Share  v.  Wilson,  9  CI.  &  Fin.  555,  569 ;  Dent  v. 
Worth  American  Steamship  Co.,  49  N.  Y.  390  ;  Hose  v.  Boherts,  9 
Minn.  119  ;  Hurley  v.  Brown,  98  Mass.  545  ;  Field  v.  Schriher,  14 
Iowa,  119  ;  McClea/ry  v.  Edwards,  27  Barb.  239  ;  Mumford  v.  Get- 
ting, 7  C.  B.  (N.  S.)  305. 

And  parol  evidence  is  also  admissible,  to  show  that  a  bond  for  the 
payment  of  money,  absolute  in  its  terms,  was  delivered,  under  an  agree- 
ment by  which  it  was  to  be  held  by  the  obligee  as  a  collateral  security 
for  the  debt  of  third  parties,  and  that  it  was  to  be  canceled  upon  his 
obtaining  payment  from  them.  Chester  v.  Bank  of  Kingston,  16  N. 
Y.  336  ;  Nichols  v.  Smith,  42  Barb.  381. 

§  20.  Parol  proof  as  original  and  independent  eyidence.  It  has 
already  been  seen,  ante,  519,  how  far  parol  evidence  is  admissible  to 
contradict,  vary,  or  wholly  subvert  a  written  instrument,  as  well  as 
how  far  it  is  admissible  to  establish,  explain  and  support  written  evi- 
dence ;  and  it  now  remains,  in  the  third  place,  to  consider  in  what 
cases  parol  extrinsic  evidence  is  admissible,  to  prove  a  fact,  by  virtue 
of  its  own  weight  or  authority,  notwithstanding  the  casual  existence 
or  use  of  collateral  written  evidence  to  prove  or  disprove  the  same 
fact.  What  has  been  already  said  supplies,  indeed,  a  sufficient  test ; 
for  it  seems  that  the  mere  circumstance  that  a  written  instrument 
exists,  which  may  be  made  evidence  of  a  particular  transaction,  does 
not  exclude  oral  testimony  either  to  prove  or  disprove  the  fact,  unless 
that  written  instrument  be  by  law,  or  the  agreement  of  the  parties,  con- 
stituted the  authentic  and  sole  medium  of  proving  that  fact. 

To  illustrate,  suppose  that  a  valid  oral  contract  is  made  by  two  per- 
sons, in  the  presence  of  witnesses,  and  suppose,  further,  that  one  of 
those  witnesses  should  reduce  to  writing  the  terms  of  the  contract, 
such  writing  would  not  be  of  a  higher  nature  than  the  oral  evidence  of 
the  other  witnesses,  so  as  to  exclude  their  oral  testimony,  because  the 
writing  in  such  a  ease  was  not  the  act  of  the  parties,  nor  was  it  agreed 
that  the  writing  should  be  the  only  legal  evidence  of  the  terms  of  the 
contract. 

A  written  memorandum  made  in  the  manner  supposed  might  be 
more  satisfactory  evidence  as  to  its  accuracy,  especially  after  the  lapse 
of  a  long  time,  but  that  fact  does  not  affect  the  competency  of  the  oral 
evidence  of  the  other  witnesses,  although  a  court  or  jury  might  give 
greater  credit  to  the  written  evidence  in  a  case  of  conflicti-ng  evidence 
between  the  oral  statements  and  those  reduced  to  writing. 

The  drawers  of  a  di-af  t  interposed  the  defense  of  usury,  on  the  ground 
that  the  draft  was  an  accommodation  draft  in  the  hands  of  the  acceptors, 
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whose  agents  transferred  it  to  tlie  plaintiff  at  a  usurious  rate  of  dis- 
count ;  but  it  was  held  that  the  books  of  such  agents  were  not  com- 
petent evidence  to  show  the  amount  of  the  discount,  or  the  other  facts 
showing  the  transaction  to,  be  usurious,  even  though  such  facts  appeared 
in  the  books,  because  the  proof  was  not  such  as  could  be  made  by  en- 
tries in  the  books  of  third  persons,  but  must  be  made  by  living  wit- 
nesses or  other  legal  proof.  Ohurohman  v.  Lewis,  34  N".  Y.  444.  But 
see  Mebropolitan  Nat.  Bank  v.  Hale,  28  Hun,  341. 

The  importance  of  the  subject  renders  it  desirable  further  to  con- 
sider, first,  in  what  instances  written  instruments  are  of  an  exclusive 
nature  ;  and  secondly,  with  respect  to  what  'parties  and  to  what  facts. 

In  the  first  place  written  evidence  has  an  exclusive  operation  in  every 
instance  in  which  such  evidence  is  required,  by  virtue  of  legislative 
enactments,  such  as  the  case  of  wills,  deeds  and  mortgages  of  real  estate, 
contracts  within  the  statute  of  frauds,  etc.,  etc. 

In  the  second  place  written  evidence  has  an  exclusive  operation  in 
all  those  cases  in  which  the  parties  intentionally  and  deliberately  re- 
duce their  agreement  or  contract  to  writing,  intending  that  the  writ- 
ing shall  be  the  authentic  evidence  of  the  terms  and  conditions  of  the 
agreement.  It  is  not  necessary  that  the  parties  should  expressly  agree 
that  the  writing  shall  be  the  exclusive  evidence  of  the  contract.  The 
simple  fact  that  the  agreement  is  reduced  to  writing  is  sufiScieut,  and 
the  law  will  declare  that  such  writing  was  intended  to  be  the  sole  and 
exclusive  evidence  of  such  agreement,  and  will  exclude  parol  evidence 
of  the  terms  of  such  contract. 

The  rule  is  the  same  in  all  cases  in  which  the  acts  of  a  court  of  jus- 
tice are  the  subjects  of  evidence.  Courts  of  record  speak  by  means 
of  their  records  only ;  and  even  where  the  transactions  of  courts  which 
are  not,  technically  speaking,  courts  of  record,  are  to  be  proved,  if  such 
courts  preserve  written  memorials  of  their  proceedings,  those  memo- 
rials are  the  only  authentic  means  of  proof  which  the  law  recognizes. 

Those  proceedings  in  justices'  courts  which  the  law  requires  to  be 
entered  into  the  docket  of  the  justice  must  be  proved  by  the  docket, 
and  not  by  means  of  parol  evidence.     Royce  v.  Burt,  42  Barb.  339. 

A  release  under  seal  is  conclusive  as  to  the  matter  stated  in  it,  and 
parol  evidence  to  contradict  the  terms  or  the  legal  effect  of  such  a  re- 
lease is  not  admissible.  Strong  v.  Dean,  55  Barb.  337 ;  Sterns  v. 
Tappin,  5  Duer,  294.  In  such  a  case,  it  cannot  be  shown  by  pardl 
that  there  was  not  a  sufficient  legal  consideration  to  sustain  the  instru- 
ment ;  nor  can  it  be  shown  that  the  consideration  was  a  different  one 
from  that  stated  in  such  release.  lb.  And  the  provisions  of  the  Re- 
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vised  Statutes,  which  permit  an  inquiry  into  the  consideration  of  a 
sealed  instrument,  have  not  affected  the  common-law  rule  that  a  release 
under  seal  extinguishes  the  debt  or  claim  to  which  it  relates,  even 
when  the  release  recites  a  mere  nominal  consideration.  lb. ;  Ifdble  v. 
Kelly,  40  JST.  Y.  415. 

There  are  some  exceptions  to  the  rule  which  excludes  parol  evidence 
for  the  purpose  of  contradicting  or  explaining  or  varying  the  terms  of 
written  instruments.  A  writing,  which  on  its  face  purports  to  be  an 
absolute  bill  of  sale  of  chattels,  may  be  shown,  by  parol  evidence,  to 
have  been  intended  as  a  mere  chattel  mortgage,  vol.  1,  p.  268;  Ring 
V.  Franklin,  2  Hall,  1 ;  VanPelt  v.  Oiter,  2  Sweeny,  202  ;  Anthony 
V.  Atkinson,  id.  228 ;  Singer,  etc.,  Machine  Co.  v.  Solconib,  40 
Iowa,  33  ;  or  to  have  been  given  in  trust  for  the  benefit  of  creditors.  Brit- 
ton  V.  Lorenz,  45  K  T.  51 ;  Day  v.  Roth,  18  id.  448 ;  Mulford  v. 
Miller,  1  Keyes,  31. 

"Where  an  agreement  is  reduced  to  writing  in  duplicate,  and  each  party 
keeps  a  copy,  if  there  is  a  mistake  in  one  of  the  instruments,  it  may  be 
shown  by  parol  evidence,  by  the  scrivener  who  wrote  the  paper,  that 
he  made  a  mistake  in  making  one  of  the  papers.  McNulty  v.  Pren- 
tice, 25  Barb.  204.  In  the  case  just  cited,  the  written  instrument  was 
an  indenture  of  apprenticeship,  and  the  question  in  the  case  was,  in  rela- 
tion to  the  time  for  which  the  apprentice  was  to  serve.  In  the  appren- 
tice's copy,  it  was  stated  to  be  two  years,  imo  months  and  fifteen  days  ; 
while  in  the  master's  copy,  it  was  stated  to  be  two  years,  ten  months, 
and  fifteen  days.  On  the  trial,  the  defendant,  who  was  the  master, 
offered  to  show  that  the  word  Imo  was  inserted  instead  of  ten  by  a  cleri- 
cal error,  and  was  made  by  a  mistake  of  the  person  who  wrote  the 
papers ;  and  the  evidence  was  held  competent.  It  will  be  observed, 
however,  that,  in  this  case,  it  was  not  strictly  a  correction  by  parol  evi- 
dence alone ;  for  the  parol  evidence  offered  was  merely  to  the  effect 
that  another  written  instrument,  executed  at  the  same  time,  and  as  a 
part  of  this  instrument,  was  the  accurate  one. 

In  an  action  upon  a  written  agreement,  which  was  signed  by  the  de- 
fendant, he  offered  to  show,  by  parol  evidence,  that  the  agreement 
was  not  to  be  binding  upon  him  until  he  should  consult  a  third 
party,  and  upon  condition  that  such  third  party  should  approve  of  the 
contract ;  and  it  was  also  offered  to  show  that  such  third-  person  did 
not  approve  of  the  contract ;  and  this  evidence  was  held  to  be  admis- 
sible, because  it  showed  that,  in  fact,  there  was  no  agreement  at  all  be- 
tween the  parties.     Pym  v.  Campbell,  6  Ell.  &  Bla.  370. 

Receipts,  as  a  general  rule,  are  open  to  explanation  or  contradiction, 
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SO  far  as  they  relate  to  an  admission  of  the  receipt  of  money  or  prop- 
erty. FosUr  V.  Newbrough,  58  N.  Y.  481 ;  DiUh  v.  Vollhardt,  82 
111.  134 ;  Beading  v.  Trcmer,  83  id.  372 ;  Williamson  v.  Reddish, 
45  Iowa,  550  ;  Bahoock  v.  May,  4  Ohio,  346.  Where  a  receipt  is  em- 
bodied in  a  promissory  note  the  receipt  is  open  to  explanation  the  same 
as  if  it  were  in  a  separate  instrument.  Smith  v.  Holland,  61  N.  Y. 
635.  Parol  evidence  is  admissible  to  show  for  what  purpose  a  receipt 
was  given,  to  what  fund  it  referred,  and  to  inquire  into  the  consider- 
ation. Colhurn  v.  I/Mising,  46  Barb.  37.  A  receipt  may  be  avoided 
by  showing  that  it  was  obtained  without  consideration,  or  by  misrep- 
resentation, or  that  it  has  been  rescinded  by  the  agreement  of  the 
parties.  'YanNest  v.  Taltnage,  17  Abb.  99.  It  may  be  shown  by 
parol  evidence  that  there  was  a  mistake  made  in  the  receipt,  as  to  the 
particular  moneys  mentioned  in  it ;  Ensign  v.  Webster,  1  Johns.  Oas. 
145 ;  or,  that  the  receipt  was  given  upon  a  condition  which  has  not 
been  performed ;  House  v.  Low,  2  Johns.  378 ;  or,  to  show  that  provis- 
ions were  received  to  sell  on  commission,  instead  of  a  sale,  when  the 
receipt  expressed  that  they  were  received  "  for  account  of  "  the  person 
sending  them ;  McKinstry  v.  Pearsall,  3  Johns.  319  ;  or,  to  show  that 
there  was  no  payment,  when  a  note  or  other  chose  in  action  is  received 
by  the  person  giving  such  receipt ;  Highy  v.  J¥.  T.  and  Harlem  Bail- 
road  Co.,  3  Bosw.  497 ;  Toley  v.  Barber,  5  Johns.  68 ;  Putnam  v. 
Lewi,  8  id.  389 ;  Johnson  v.  Weed,  9  id.  310 ;  Southwioh  v.  Hay- 
den,  7  Cow.  334 ;  or,  to  show  that  a  sum  receipted  as  money  was 
not  paid  in  money,  but  in  property.  Battle  v.  Bochester  City  Bank, 
3  N.  Y.  88.  But,  where  a  receipt  was  given  for  a  quantity  of  grain, 
which  was  "  subject  to  order  any  day  when  called  for  (after  a  day  speci- 
fied), without  charge  for  storage,"  it  cannot  be  shown  by  parol  evi- 
dence, nor  by  evidence  of  usage,  that  this  is  a  contract  of  sale,  instead 
of  a  bailment.  Wadsworth  v.  Allcott,  6  !N".  Y.  64.  See,  also,  Niles  v. 
Culver,  8  Barb,  207  ;  Goodyear  v.  Ogden,  4  Hill,  104.  So  where  corn 
was  delivered  at  an  elevator,  and  the  following  receipt  taken :  "  Eeceived 
in  store  of  M.  one  load  of  corn,  subject  to  storage.  Number  of  bush- 
els two  thousand  two  hundred  and  ninety.  "  This  was  held  to  constitute 
a  contract  of  bailment  only,  and  that  parol  evidence  of  custom  or 
Tisage  tending  to  show  that  the  parties  intended  a  sale  was  not  admis- 
sible,    Ma/r%s  V.  Cass  County  Mill,  etc.,  Co.,  43  Iowa,  146. 

A  receipt  showing  on  its  face  that  certain  specified  articles  "  are 
hereby  turned  over  and  delivered  to  a  person  may  be  contradicted  by 
parol  proof  that  the  articles  were  never  in  fact  delivered.  Pool  v. 
Chase,  46  Texas,  207. 
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An  ordinary  receipt  is  conclusive  as  to  what  it  recites,  if  it  is  not  ex- 
plained or  contradicted  by  parol  or  other  evidence.  Lambert  v.  Seely, 
2  Hilt.  429.  So,  where  the  amount  of  a  claim  is,  in  good  faith,  dis- 
puted, and  the  claimant  takes  less  than  the  sum  demanded,  for  the  pur- 
pose of  a  settlement,  and  gives  a  receipt  in  full,  such  receipt  cannot  be 
contradicted  by  parol  evidence,  showing  that  the  full  amount  was  not 
paid.  PaVmerton  v.  Huxford,  4  Denio,  166  ;  Neary  v.  Bostwick,  2 
Hilt.  514 ;  Pierce  v.  Pieroe,  26  Barb.  243.  But,  where  there  is  no 
dispute  as  to  the  amount  due,  and  a  receipt  in  full  is  given,  when  less 
than  the  full  amoimt  is  paid,  the  receipt  may  be  explained  or  contra- 
dicted by  parol  evidence.     Foersch  v.  BlacTcwell,  14  Barb.  607. 

In  some  instances,  a  receipt  constitutes  a  part  of  a  contract,  as  well 
as  the  acknowledgment  of  a  sum  of  money;  and  in  such' cases,  the 
contract  part  of  the  receipt  cannot  be  contradicted  by  parol  evidence. 
Sttvpleton  V.  Kvng,  33  Iowa,  28 ;  S.  C,  11  Am.  Eep.  109. 

Where  an  injury  occurred  to  the  plaintiff  by  reason  of  the  negli- 
gence of  the  stage  driver  of  the  defendant,  and  the  plaintiff  gave  a  re- 
ceipt to  the  defendant  in  the  following  form  :  "  Received,  Brookfield, 
July  11,  1849,  of  Wm.  D.  Knapp,  $40,  in  full,  for  damages  done  to  us 
by  stage  accident  of  the  13th  of  June  last,"  it  was  held,  that  this  was 
not  a  mere  receipt,  explainable  or  liable  to  contradiction  by  parol  evi- 
dence, but  that  it  was  a  conclusive  bar  to  an  action  for  damages  for 
such  injury.  Coon  v.  Knap,  8  N.  Y.  402.  And  see  Eglesion  v.  Knick- 
eriacker,  6  Barb.  458. 

Bills  of  lading  are  explainable,  so  far  as -relates  to  the  condition  of 
the  goods  received.  And  if  the  bill  recites  that  the  goods  were  re- 
ceived "  in  good  order,"  this  does  not  prevent  the  carrier  from  show- 
ing, if  he  can,  that  the  goods  were  not  in  good  order  when  received. 
Ellis  V.  Willard,  9  N.  Y.  529  ;  Wolfe  v.  Myers,  3  Sandf.  7  ;  Meyer 
V.  Peck,  28  ]Sr.  Y.  590.  The  presumption,  however,  is,  that  the  goods 
were  in  good  order,  as  the  receipt  admits  ;  and  the  burden  of  proof  is 
upon  the  carrier,  to  show  that  the  goods  were  not  in  good  order  at  the 
time  they  came  into  his  hands.     Price  v.  Powell,  3  N.  Y.  322. 

"Where  two  persons  are  sureties  for  a  third  person,  it  may  be  shown 
in  an  action  between  the  sureties,  that  one  of  them  was  surety  for  the 
other,  and  that  they  were  not  joint  sureties.  Yol.  2,  p.  385  ;  Barry 
V.  Hansom,  12  N.  Y.  462.  But  see  NoHon  v.  Coons,  6  id.  33.  See, 
also.  Wells  v.  Miller,  66  id.  255  ;  Sayles  v.  Sims,  73  id.  551. 

So,  a  mere  receipt  given  for  the  purchase-price  of  a  horse  sold  does 
not  prevent  the  purchaser  from  showing,  by  parol  evidence,  that  the 
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horse  was  sold  with  a  warranty,  and  that  such  warranty  was  broken. 
This  was  held  in  a  case  in  which  the  receipt  was  as  follows  : 

"  Teot,  November  19,  '52. 

C,  B.  Eilkins,  Bo't  of  0.  Whyland, 

One  horse, $150  00 

C.  WHYLANJD." 

And  it  was  held  that  this  paper  was  a  mere  receipt,  and  not  a  con- 
tract of  sale.  FilMns  v.  Whyland,  24  JST.  Y.  338.  Of  course  if  the 
contract  of  sale  was  reduced  to  writing,  it  could  not  be  contradicted  or 
varied,  even  though  it  also  contained  a  receipt  for  the  purchase-price- 
lb. 

There  may  sometimes  be  a  modification  of  written  unsealed 
agreements  by  a  subsequent  parol  agreement.  As  a  general  rule,  it  is 
clearly  and  certainly  settled,  that  in  an  action  upon  a  contract  for  work 
and  labor  stipulated  to  be  performed  within  a  definite  time,  an  exten- 
sion of  the  time,  or  an  entire  waiver  of  objections  to  a  delay  in  per- 
formance, may  be  shown  by  parol  evidence  of  the  declarations  or  acts 
in  pais  of  the  party,  who  at  the  time  was  entitled  to  claim  the  perform- 
ance. Vasseur  v.  Livingston,  4  Duer,  285,  292.  And  the  same  rule 
has  been  applied  to  sealed  instruments.  Flemvng  v.  Oilbert,  3  Johns. 
528 ;  Smith  v.  Ougerty,  4  Barb.  615 ;  Crane  v.  Mayna/rd,  12  "Wend. 
408  ;  Esmond  v.  Vcm  Benschoten,  12  Barb.  366. 

§  21.  Objections  to  the  competency  of  witnesses.  The  question^ 
who  are  competent  witnesses,  has  been  already  discussed.  Ante,  381, 
But,  although  many  persons  are  now  competent  who,  under  the  former 
law,  were  not,  there  are  still  some  cases  in  which  an  objection  may  be 
taken  to  the  competency  of  the  person  offered  as  a  witness.  The  time 
and  manner  of  raising  the  objection  is  sometimes  a  material  one.  And, 
besides  that,  there  is  a  matter  of  fairness  as  to  this  time  and  manner 
of  objecting. 

If  the  objection  arises  on  account  of  the  extreme  youth  of  the  wit- 
ness, it  ought,  in  its  natural  course,  to  be  taken  before  the  witness  is 
sworn,  because  the  objection  assumes  that  he  is  incapable  of  being  bound 
by  an  oath.  And  the  rule  may  be  generally  stated,  that  every  objec- 
tion to  the  ccympetenoy  of  a  witness  ought  to  be  taken  in  the  first  in- 
stance, and  before  he  is  sworn  and  examined  in  chief  ;  because,  if  the 
rule  were  otherwise,  it  would  afford  an  unfair  advantage  to  the  object- 
ing party,  since  he  could  avail  himself  of  the  testimony  of  the  wit- 
ness if  it  were  favorable,  but  who  would  get  rid  of  it   by  raising   the 
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objection,  if  it  turned  out  to  be  adverse  to  him.  See  Milswp  v.  Stone, 
2  Col.  T.  137. 

In  this  State,  however,  if  a  witness  is  sworn  in  chief  without  objection 
and  it  appears  during  his  examination  that  he  is  incompetent,  the  ob- 
jection may  be  taken  after  such  fact  appears.  Seeley  v.  JBngell,  13  IST.  Y. 
542.  But  a  party  against  whom  a  person  is  offered  as  a  witness  has  a 
right  to  have  the  prehminary  oath,  called  the  ■yoiV  dire,  administered  to 
him,  and  to  examine  him  in  relation  to  his  competency  before  he  is 
sworn  in  chief.  lb. 

It  is  not  a  mere  matter  of  discretion  with  a  justice,  whether  he  will 
administer  this  preliminary  oath  to  the  proposed  witness ;  for  if  he 
refuses  to  do  so,  on  a  proper  application,  his  refusal  will  be  error.  lb. 

To  be  sworn  on  the  voir  dire  simply"  means  that  the  witness  is 
sworn  to  speak  the  truth.  The  form  of  the  oath  indicates  the  nature 
of  the  oath : 

Form  of  the  oath. 
You  do  swear  that  you  will  answer  truly  all  such  questions  as  shall 
be  put  to  you  in  relation  to  your  competency  as  a  witness  in  this  action. 

The  question  as  to  the  competency  of  a  witness  is  always  a  question 
for  the  justice,  and  cannot  be  submitted  to  the  jury.  Both  parties  may 
give  evidence  upon  the  question ;  but,  if  the  party  objecting  calls  and 
examines  the  proposed  witness,  neither  party  can  introduce  any  other 
evidence  upon  that  question. 

It  must  not  be  supposed  that  because  witnesses  are  competent 
to  testify,  that  therefore  the  question  whether  they  are  inter- 
ested in  the  event  of  the  action  is  a  matter  of  no  importance.  A 
witness  may  be  permitted  to  be  examined,  but  his  interest  may  be  such 
that  a  jury  would  scarcely  feel  at  liberty  to  regard  his  evidence  in  the 
same  light  they  would  that  of  a  disinterested  witness.  And  interest  is 
as  valid  an  objection  to  the  credibility  of  a  witness  as  ever  it  was. 
Hoyt  V.  Lynch,  2  Sandf.  328.  When  a  person  is  offered  as  a  witness, 
and  he  is  objected  to,  on  the  groimd  that  he  is  the  person  for  whose 
benefit  the  action  is  prosecuted,  and  evidence  to  support  such  objection 
is  offered  and  given  by  the  party  making  it,  the  proposed  witness  is 
competent  to  disprove  the  allegation  that  the  suit  is  prosecuted  for  his 
benefit.  Eequa  v.  Bequa,  22  IS".  Y.  254. 

The  subject  of  evidence  having  been  generally  discussed,  and  some 
of  the  principles  examined  which  relate  to  written  evidence,  it  is  now 
proper  to  notice  the  subject  of  oral  evidence,  and  the  matter  of  intro- 
ducing such  evidence. 


EVIDENCE.  .  553 


Oath  to  witnesses. 


Oral  proof  is  generally  given  by  a  personal  examination  of  the  wit- 
ness in  open  court,  though  such  examination  is  sometimes  taken  on  a 
commission,  or  upon  an  order  for  that  purpose.  Oral  testimony,  it  is 
to  be  remembered,  in  natural  order  precedes  written  evidence.  It  is 
generally  more  proximate  to  the  fact  than  written  evidence,  because 
it  is  a  direct  communication  by  one  who  possesses  actual  knowledge  of 
the  fact  by  his  senses,  while  written  evidence  in  itself  requires  proof, 
and  must  ultimately  be  derived  from  the  same  source  with  oral  evi- 
dence ;  that  is,  from  those  who  possessed  actual  knowledge  of  the  facts. 
The  manner  of  procuring  the  attendance  of  witnesses  will  be  elsewhere 
explained. 

§22.  Oath  to  witnesses.  After  the  attendance  of  a  witness  is  se- 
cured, the  law  next  provides  for  the  attaining  of  the  highest  value  and 
importance  which  can  be  attached  to  oral  evidence. 

And  for  this  purpose,  the  first  great  safeguard  which  the  law  pro- 
vides for  the  ascertainment  of  truth  in  ordinary  cases,  consists  in  re- 
quiring all  oral  evidence  to  be  given  under  the  sanction  of  an  oath. 
This  imposes  the  strongest  obligation  upon  the  conscience  of  the  wit- 
ness to  declare  the  whole  truth,  that  can  be  devised  by  human  wisdom, 
since  a  willful  violation  of  the  truth  exposes  him  at  once  to  temporal 
and  to  eternal  punishment. 

An  oath  is  a  declaration  made  according  to  law,  before  a  competent 
tribunal  or  officer,  to  tell  the  truth  ;  or  it  is  the  act  of  one  who,  when 
lawfully  required  to  tell  the  truth,  takes  God  to  witness  that  what  he 
says  is  true.  It  is  a  religious  act  by  which  the  party  invokes.  God  not 
only  to  witness  the  truth  and  sincerity  of  his  promise,  but  also  to 
avenge  his  imposture  or  violated  faith  ;  or  in  other  words,  to  punish 
his  perjury,  if  he  shall  be  guilty  of  it. 

The  act  or  ceremony  of  taking  an  oath  is  now  usually  that  of  laying 
the  hand  upon  and  kissing  the  gospels.  But  this  is  not  strictly  neces- 
sary, for  in  place  of  this  the  witness  is  allowed,  if  he  prefers  it,  to 
swear  by  lifting  up  the  right  hand,  and  in  some  cases  without  any  man- 
ual act  whatever.  As  oaths  are  administered  at  the  present  day,  it  is 
important  that  the  witness  should  do  some  ad,  for  he  generally  says 
nothing  when  sworn. 

The  whole  form  of  the  oath  is  repeated  to  him  by  the  person  who 
administers  the  oath,  and  the  party  sworn  merely  assents  to  it  by  kiss- 
ing the  book,  or  by  some  other  act  done. 

The  entire  form  is  far  less  impressive  than  that  of  the  ancient  prac- 
tice, which  placed  the  words  of  the  oath  in  the  party's  own  mouth,  it 
being  repeated  in  the  first  person  throughout,   and  sometimes   with 
70 
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peculiar  solemaity.  This  form  of  administering  an  oath  is  now  observed 
in  some  instances,  as,  fOr  instance,  in  taking  the  constitutional  oath  of 
office. 

The  object  of  every  oath  is,  to  bind  the  conscience  of  the  witness  or 
person  sworn,  and  for  that  reason,  that  form  of  oath  and  that  mode  of 
swearing  should  be  adopted  which  the  witness  considers  most  obligatory. 

By  the  principles  of  the  common  law,  no  particular  form  is  essen- 
tial to  the  oath  ;  and  therefore  every  witness  is  now  sworn  according 
to  the  form  which  he  holds  to  be  the  most  solemn,  and  which  is  sanc- 
tioned by  the  usage  of  the  cotmtry  or  of  the  sect  to  which  he  belongs. 

The  Code  of  Civil  Procedure  has  prescribed  the  form  of  the  oath  to 
be  administered  to  a  person  offered  as  a  witness  in  an  action  pending 
before  a  justice  of  the  peace.  See  vol.  1,  p.  41,  §  3000.  The  statu- 
tory form  of  oath  should  be  followed,  imless  there  are  special  and  suf- 
ficient reasons  for  the  substitution  of  some  other  form  of  binding  the 
conscience  of  the  vsdtness.     See  vol.  1,  p.  131,  §§  845-849. 

Matters  of  religious  belief  do  not  now  render  any  witness  incompe- 
tent, however  much  it  may  affect  his  credit.     Ante,  393. 

The  court  or  officer  may  examine  an  infant  or  a  person  apparently  of 
weak  intellect  produced  before  it  or  him,  as  a  witness,  to  ascertain  his 
capacity  and  the  extent  of  his  knowledge  ;  and  may  inquire  of  a  per- 
son produced  as  a  witness,  what  particular  ceremonies  in  swearing  he 
deems  most  obligatory.  Code,  §  850,  vol.  1,  p.  131. 

In  whatever  form  the  oath  is  administered,  at  the  request  of  the 
party  sworn,  he  will  be  as  guilty  of  perjury,  both  morally  and 
legally,  if  he  swears  falsely,  as  though  he  had  been  sworn  in  the  usual 
manner.  3  K.  S.  693,  §  132,  5th  ed. ;  Code  of  Civil  Procedure,  §  851. 

Where  a  witness  is  offered  who  is  ignorant  of  the  English  language, 
he  must  be  sworn  and  examined  through  an  interpreter,  who  must  be 
first  sworn.  Schall  v.  Eisner,  58  Ga.  190 ;  Leetoh  v.  Atlantic  Mut, 
Ins.  Co.,  4  Daly,  518. 

Form  of  interpreter's  oath. 
You  do  swear  that  you  will  accurately  and  truly   interpret   between 
the  court,  the  jury  and  the  witness,  A.  B.,  in  this  action,  between  John 
Doe,  plaintiff,  and  Richard  Roe,  defendant. 

"When  no  jury  is  called,  omit  the  words,  "  the  jury,"  in  the  form  of 
the  oath.  After  the  interpreter  is  thus  sworn,  the  oath  is  administered 
to  the  witness,  by  being  repeated  by  the  court  to  the  interpreter,  and 
by  the  latter  to  the  witness. 
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The  examination  of  the  witness  is  conducted,  by  putting  the  ques- 
tions to  the  interpreter,  and  by  his  immediately  repeating  the  substance 
of  the  question  in  the  language  which  such  witness  speaks  or  under- 
stands. 

Deaf  and  dumb  persons  are  examined  by  means  of  an  interpreter, 
even  in  the  most  important  cases.  But  where  such  a  witness  can  write 
the  best  mode  is  to  require  written  answers.  Morrison  v.  Lennard, 
3  Carr.  &  Payne,  127.  The  aid  of  an  interpreter  is  proper  in  every 
case  in  which  there  cannot  be  an  intelligible  communication  between 
the  witness  and  the  counsel,  court,  or  jury. 

The  form  in  which  an  oath  is  administered  to  a  witness,  requiring 
him  to  tell  "  the  truth,  the  whole  truth,  and  nothing  but  the  truth," 
is  sometimes  singularly  understood  by  witnesses.  Some  suppose  that 
it  imposes  no  obligation,  except  to  answer  as  to  such  matters  as  are 
called  for  by  a  particular  and  direct  question.  Others  again  suppose 
that  they  are  to  tell  every  thing  which  they  imagine  relates  to  the  mat- 
ter in  litigation,  whether  the  evidence  is  relevant  or  not,  or  even 
whether  it  is  legally  admissible  at  aU  or  not.  Such  extreme  views  are 
entirely  erroneous.  The  object  of  the  oath  is  to  elicit  the  entire  truth, 
without  suppressions  or  additions.  But  such  oath  is  always  subject  to 
the  qualification,  that  the  witness  is  to  speak  of  those  matters  only 
which  are  legally  admissible  in  evidence,  under  the  decisions  of  the 
court ;  and,  also,  that  they  are  such  as  are  in  some  manner  called  for  by 
the  party  examining  the  witness.  x 

If  a  witness  is  required  to  narrate  all  that  he  knows  of  a  specified 
transaction,  he  should  proceed  to  state  it  fully  and  accurately.  But,  if 
he  is  informed  by  the  examining  party  that  certain  portions  of  the  trans- 
action are  unimportant,  or  if  any  portion  of  the  evidence  is  objected  to 
by  the  opposite  party,  he  ought  not  to  speak  of  that,  unless  directed  by 
the  court  to  do  so.  And,  above  aU  things,  a  witness  ought  never  to 
volunteer  or  foist  in  statements  which  he  knows  are  not  called  for  by 
any  question,  or  proper,  as  a  part  of  any  statement  which  he  is  permit- 
ted or  required  to  make.  To  do  such  an  act  knowingly  and  intention- 
ally is  as  much  moral  perjury  as  any  other  false  swearing. 

§  23.  Manner  of  testifying.  The  nature  of  evidence,  whether  im- 
mediate and  within  the  actual  knowledge  of  the  witness,  or  mediate  or 
hearsay,  has  been  already  explained.  Ante,  376,  429.  When  a  witness 
is  admitted  as  competent,  his  evidence  must  be  received;  but  even  in 
such  a  case  the  credibility  of  the  witness  is  another  question,  and  is  to 
be  determined  by  those  whose  duty  it  is  to  weigh  the  entire  evidence 
in  the  cause.     The  manner  in  which  a  witness  testifies  frequently  has  a 
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most  important  bearing  upon  the  credit  which  is  accorded  to  his  evi- 
dence. 

Immediate  testimony  (or  that  within  the  knowledge  of  the  witness) 
is  given  under  the  solemn  sanction  of  an  oath,  in-  the  presence  of  the 
public  ;  the  jury  have  the  advantage  of  observing  the  deportment  of 
the  witness,  the  manner  in  which  he  gives  his  testimony ;  in  particular, 
whether,  as  one  relying  on  the  consistency  of  truth,  he  answers  promptly 
and  readily,  according  to  the  suggestions  of  his  memory,  or  with  hesi- 
tation and  difficulty,  either  attempting  to  evade  direct  answers,  or  to 
gain  time  to  weigh  them,  in  order  to  avoid  contradictions  and  inconsist- 
ency ;  whether  he  readily  answers  aU  questions  indifferently,  whether 
they  make  in  favor  of  or  against  the  party  whose  witness  he  is ;  or 
whether  he  gives  favorable  answers  on  the  one  side  with  willingness  and 
readiness,  and  on  the  other  with  difficulty  and  reluctance.  The  attention 
of  such  a  witness  is  called  directly  and  immediately  to  the  very  facts  of 
which  the  disclosure  is  material ;  his  means  of  knowledge,  memory,  situ- 
ation, connection  with  the  parties,  and  his  motives,  are  subject  to  the 
severe  and  trying  test  of  cross-examination,  by  means  of  which  fraudu- 
lent witnesses  are  often  surprised  and  detected. 

§  24.'  Examination  of  witnesses.  When  a  witness  has  been  regu- 
larly sworn  he  is  first  examined  by  the  party  who  produces  him,  which 
is  called  the  direct  examination,  after  which  the  other  party  is  at  lib- 
erty to  examine  him,  which  is  called  a  cross-examvnaUon ;  and  then 
the  party  who  called  him  may  examine  him  again,  which  is  a  re-exami/iia- 
tion.  This  is  the  regular  mode  of  proceeding,  and  it  ordinarily  closes 
the  examination  of  the  witness.  But,  as  we  shall  see  hereafter,  this 
strict  mode  is  scarcely  ever  pursued  in  actual  practice.  The  office  of  a 
direct  examination,  or  examination  in  chief  as  it  is  also  termed,  is  to 
lay  before  the  court  and  the  jury  the  whole  of  the  evidence  of  the 
witness  that  is  relevant  and  material.  The  office  of  a  cross-examination 
is  to  search  and  sift,  to  correct  and  supply  omissions,  and  to  afEect  the 
credit  of  the  witness.  The  office  of  a  re-examination  is  to  explain, 
to  rectify,  and  put  in  order  such  matters  as  have  been  affected  by  the 
cross-examination.  The  examination  of  a  single  witness  is  an  illustra- 
tion of  the  manner  of  conducting  the  examination  of  all  the  witnesses 
in  the  cause.  If  the  strict  rules  of  examination  are  followed,  the  party 
who  produces  a  witness  is  bound  to  ask  all  material  questions  on  the 
direct  examination,  and  if  this  is  omitted  it  cannot  be  done  in  reply,  for 
no  new  question  can  be  put  in  reply  which  is  not  connected  with 
the  cross-examination  and  which  does  not  tend  to  explain  it. 
See  Ford  v.  Niles,  1  HiU,  300 ;   Caldwell  v.  New  Jersey  Steamboat  Co., 
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47  K  Y.  282;  Meyer  v.  Goedell,  31  How.  456;  Anthony  v.  Smith, 
4  Bosw.  503  ;  Sh^a/rd  v.  Potter,  4  Hill,  202 ;  Eastings  v.  Palmer, 
20  Wend.  225 ;  Ldand  v.  Bennett,  5  Hill,  286 ;  Romertze  v.  East 
Biver  National  Bank,  2  Sweeny,  82 ;  Seihert  v.  AUen,  61  Mo.  482 ; 
Oher  V.  Ca/rson,  62  id.  209. 

In  one  case  a  learned  judge  said  :  "  In  strict  practice,  he  wlio  lias  the, 
affirmative  ought  to  introduce  all  the  evidence  to  make  out  his  side  of  the 
issue ;  then  the  evidence  of  the  negative  side  is  heard ;  and  finally,  the 
rebutting  proof  of  the  affirmative,  which  closes  the  examination.  In 
doing  this,  neither  side  ought  to  be  permitted  to  give  evidence  by 
piecemeal,  then  to  apply  for  instructions,  and  again  to  mend  and  add 
to  his  proof,  until,  by  repeated  experiments,  he  shall  make  it  come  up  to 
the  opinion  of  the  court.  An  adherence  to  these  rules,  generally,  will 
be  found  necessary  in  all  courts  of  original  jurisdiction ;  and,  without 
them,  confusion,  loss  of  time,  and  captious  and  irritable  conduct  must 
foUow.  "We  say  generally,  for  it  will  often  be  found  necessary  for  the 
presiding  court,  for  good  reasons,  to  depart  from  them,  to  attain  com- 
plete justice ;  and  when  they  ought  or  ought  not  to  be  varied,  must  in 
a  great  measure  be  left  to  the  sound  discretion  and  prudence  of  the 
court,  and  a  court  of  error  ought  never  to  interfere  for  such  depart- 
ure, except  where  injustice  is  done  by  it."  Per  Mills,  J.,  in  Braydon 
V.  Ooulmam,,  1  Monr.  115,  117,  118.     See  cases  above  cited. 

The  principle  is  so  clearly  stated  in  the  foregoing  extract,  that  little 
need  be  added. 

In  a  justice's  court,  where  so  many  causes  are  tried  by  the  party  in 
person,  or  at  least  with  the  assistance  of  some  unprofessional  person, 
neither  of  whom  is  expected  to  be  familiar  with  technical  rules,  it  would 
not  be  proper  to  enforce  the  strict  rule  to  its  full  extent.  But,  even  in 
such  cases,  it  would  be  proper  for  the  justice  to  inform  them  of  the 
nature  and  extent  of  the  rule,  and  then  require  a  reasonable  observance 
of  it.  Where  the  cause  is  conducted  by  members  of  the  legal  profession, 
there  would  be  more  propriety  in  enforcing  a  proper  and  substantial 
compliance  with  the  rule.  The  practice,  however,  has  been  so  loose  in 
this  particular,  in  justices'  courts,  that  it  would  be  difficult  to  attempt 
any  thing  more  than  a  general  observance  of  the  principle  of  the  rule. 
If  a  disregard  of  the  rule  will  promote  the  cause  of  justice,  fair  practice, 
and  of  truth,  then  a  disregard  of  it  wiU  be  proper ;  while,  on  the 
other  hand,  if  a  strict  enforcement  of  it  will  defeat  an  unfair  practice 
as  to  the  introduction  of  evidence,  or  will  prevent  a  willful  or  useless 
wkste  of  time,  or  will  in  any  manner  defeat  injustice  or  oppression, 
then  an  enforcement  of  the  rule  will  be  a  solemn  duty  on  the  part  of  the 
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court.  The  rule  itself  must  not,  however,  be  misunderstood  in  one  im- 
portant respect.  In  no  ease  is  either  party  bound  to  do  more  than  to 
prove  the  issues  which  are  upon  him  at  the  time  he  offers  his  evidence. 
He  need  not  anticipate  and  disprove  any  matters  alleged  affirmatively  on 
the  opposite  side.  For  instance,  suppose  the  plaintifE  sues  on  a  promissory 
note,  and  the  defendant  interposes  a  general  denial,  with  a  notice  of  set- 
off for  goods,  wares,  etc.,  and  for  work,  etc.  In  such  case  the  plaintiff 
need  only  prove  his  own  side  of  the  case  by  proving  a  liability  on  the 
note.  He  need  not  disprove  the  set-off  until  after  it  has  been  sustained 
by  the  evidence  of  the  defense.  And  this  same  rule  applies  to  all  instan- 
ces which  are  similar  in  principle. 

In  the  examination  of  a  witness  in  chief,  the  first  rule  to  be  attended 
to  is,  that  the  questions  be  relevant  to  the  matter  in  issue.  If  this  is 
not  attended  to  and  observed,  the  examination  wiU  be  rambling,  tedious 
and  uncertain,  and  likely  to  confuse  and  perplex  the  jury,  from  the 
very  circumstance  of  its  comprising  irrelevant  matter.  Besides,  the 
courts  have  a  right  to  prevent  any  questions  from  being  put,  which 
do  not  tend  to  the  proof  of  some  of  the  issues.  Ante,  476. 

A  juror  occasionally  asks  questions  ;  whether  either  party  can  take 
exception  is  sometimes  of  importance  to  the  parties.  In  one  case,  a  juror 
put  a  question  to  a  witness,  and  it  was  answered  without  objection  by 
either  party.  But  upon  a  repetition  of  the  question,  one  of  the  parties 
objected  to  it ;  and  on  an  appeal,  where  this  objection  was  urged  as  a 
ground  of  error,  the  court  said :  "  I  have  not  been  able  "to  find  any 
authority  for  the  responsibility  of  a  party  for  a  juror's  improper  ques- 
tion ;  one  has  as  much  right  to  except  to  it  as  another,  and  neither  has 
the  power  to  withdraw  it.  It  would  be  rather  hard  to  make  either 
party  snffer  for  the  illegal  questioning  of  a  juror.  A  more  appropriate 
remedy  would  be  to  move  to  strike  out  the  answer,  or  to  call  upon  the 
court  to  direct  the  jurors  to  disregard  it.  But  in  this  case  the  defend- 
ants were  too  late  with  their  objection,  after  allowing  it  to  be  asked  and 
answered  once  without  objecting  to  it."  Kelly  v.  Commonwealth  Ins. 
Go.  of  Fenn.,  10  Bosw.  83,  99. 

The  court  has  no  authority  to  propound  improper  questions  to  a 
witness  against  the  objection  of  counsel,  and  if  it  does  so,  its  action  will 
be  corrected  on  appeal.     People  v.  Zacoste,  37  N.  Y.  192. 

Each  party  is  to  decide  whether  he  will  offer  any  witnesses,  or  whom 
those  witnesses  shall  be,  and  the  court  may  then  decide  as  to  their 
competency.  But  no  court  has  a  right  to  require  a  witness  to  be  sworn 
in  favor  of  a  party  who  does  not  desire  to  call  him.  And,  therefore, 
a  justice  has  no  legal  power  to  compel  a  party  to  be  sworn  as  a  witness 
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when  he  objects  to  being  a  witness  for  himself,  and  when  the  opposite 
party  does  not  call  him  as  a  witness.  McCormiGh  v.  Mulvihill,  1  Hilt. 
131.  See  Rutherford  v.  Holmes,  66  N.  Y.  368.  And  when  a  wit- 
ness has  been  duly  sworn,  the  court  cannot  examine  him  so  as  to  pre- 
vent any  right  which  would  exist  in  an  ordinary  course  of  examination. 
And,  therefore,  when  a  defendant,  on  the  trial  of  a  cause,  called  the 
plaintifE  as  a  witness,  and,  in  reply  to  a  question  put  to  him  by  the 
court,  the  plaintiff  testified  to  new  matter,  going  beyond  the  point  to 
which  he  was  examined  by  his  adversary,  it  was  held,  that  the  defend- 
ant was  entitled  to  offer  himself  as  a  witness,  for  the  purpose  of 
answering  such  new  matter.     Myers  v.  McCa/rty,  2  Sandf.  399. 

A  party  cannot  be  compelled  to  accept  his  adversary's  admissions  in 
lieu  of  record  evidence.  John  Hancook  Mut.  Life  Ins.  Co.  v. 
Moore,  34  Mich.  41 ;  Kimhall,  etc.,  Manuf.  Co.  v.  Vrooman,  35 
id.  310.  Nor  is  he  bound  to  anticipate  the  evidence  of  the  ad- 
verse party.  Dodge  v.  Denham,  41  Ind.  188.  Subject  to  the  control 
of  the  court  in  the  exercise  of  a  sound  discretion,  a  party  may  introduce 
evidence  in  whatever  order  he  prefers.  Crosett  v.  Whelcm,  44  Cal. 
200.  And  when  the  cause  is  tried  before  a  justice  without  a  jury  it  is  a 
matter  of  perfect  indifference  in  what  order  the  evidence  is  heard. 
Wright  V.  Eamho,  21  Gratt.  (Ya.)  158. 

§  25.  Cross-examination.  Before  entering  wupon  a  cross-examina- 
tion, a  preliminary  question  may  arise  whether  the  witness  has  so  far 
given  evidence  in  chief  as  to  entitle  the  opposite  party  to  cross-examine. 
if  a  witness  is  called  by  a  party  merely  for  the  purpose  of  producing  a 
written  instrument  belonging  to  the  party,  which  is  to  be  proved  by  an- 
other witness,  he  need  not  be  sworn,  and  if  he  is  not  sworn,  he  will 
not  be  subject  to  cross-examination. 

If  a  witness  is  sworn,  and  gives  some  evidence,  as  for  instance,  to 
prove  an  instrument,  however  formal  the  proof  may  be,  he  is  to  be 
considered  a  witness  for  all  purposes. "  Or,  if  a  witness  is  sworn,  and 
would  be  competent  to  give  evidence  for  the  party  calling  him,  the  other 
party  wiU  be  entitled,  strictly,  according  to  the  general  rule,  to  cross- 
examine  him,  although  he  has  not  been  examined  in  chief.  But,  if 
the  counsel  of  one  of  the  party  calls  a  witness  by  mistake,  and  discovers 
the  mistake  before  he  puts  a  question  to  him,  the  witness,  though 
sworn,  will  not  be  subject  to  cross-examination.  So, .  where  a  witness 
has  been  asked  only  one  immaterial  question,  and  his  evidence  is  stopped 
by  the  court,  the  other  party  has  no  right  to  cross-examine  him. 

After  a  witness  has  been  examined  in  chief,  the  adverse  party  is  at 
liberty  to  cross-examine  him.     The  purpose  of  a  cross-examination  is, 
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either  to  impuga  the  credit  of  a  witness,  or  to  get  him  to  explain  or 
give  a  color  to  what  he  has  already  stated,  in  his  examination  in  chief, 
so  as  to  render  it  less  unfavorable  to  the  party  cross-examining.  You 
may  cross-examine  him  for  the  purpose  of  showing  that  he  has  no  great 
respect  for  the  moral  obligation  of  the  oath  he  has  taken ;  or  to  show  that 
however  he  may  design  to  speak  the  truth,  his  means  of  knowledge 
upon  the  subject  of  his  evidence  were  so  limited,  he  may  possibly  have 
been  deceived  in  what  he  asserted  in  his  examination  in  chief ;  or  to 
show  that  he  is  interested  in  the  event  of  the  action,  for,  although  in- 
terest would  not  disqualify  him  from  testifying,  it  would  be  a  question 
whether  it  affected  his  credit ;  or  to  show  that  he  has  been  arrested  or 
punished  for  offenses,  or  otherwise  so  degraded  that  no  dependence  can 
with  safety  be  placed  upon  his  testimony ;  or  to  impeach  his  veracity, 
by  showing  that  he  has,  at  other  times,  made  declarations,  by  parol  or 
in  writing,  or  done  acts  inconsistent  with  the  evidence  he  has  given 
upon  his  examination.  But,  in  this  latter  case,  you  will  not  be  allowed 
to  impeach  the  testimony  of  the  witness,  by  proving  his  former  declara- 
tions or  acts  to  the  contrary,  unless  you  first  cross-examine  him  particu- 
larly as  to  his  having  made  such  declarations  or  done  such  acts.  This 
subject  will  be  more  fully  explained  hereafter,  when  treating  of  im- 
peaching witnesses. 

The  credibility  of  a.  witness  is  compounded  of  his  knowledge  of 
the  facts  he  testifies ;  his  disinterestedness ;  his  integrity ;  his  veracity, 
and  his  being  bound  to  speak  the  truth,  by  such  oath  as  he  deems 
obligatory  upon  his  conscience. 

If  he  be  deceived  in  the  facts,  no  dependence  of  course  can  be  placed 
on  his  testimony,  however  disinterested  he  may  be,  and  however  unim- 
peachable his  character  may  be  for  integrity  and  veracity.  But  because 
a  witness  cannot  give  all  of  a  conversation  which  took  place  at  a  cer- 
tain time,  his  testimony  is  not  to  be  excluded  if  he  can  give  the  sub- 
stance of  so  much  of  the  conversation  as  relates  to  the  matters  in  issue. 
Pope  V.  Machias  Water  Power  Oo.,  52  Me.  535.  See  Davis  y.  Smith, 
75  N.  C.  115.  And  the  fact  that  the  cross-examination  of  a  witness 
has  shown  that  his  memory  is  weak  or  unreliable  about  the  matters  to 
which  he  has  testified  will  not  warrant  a  motion  to  strike  out  his  testi- 
mony, though  it  will  affect  its  credibility  or  sufficiency.  JVew  Orleans, 
etc.,  E.  E.  Go.  V.  Eehols,  54  Miss.  264. 

Where  there  is  a  doubt  whether  the  evidence  given  by  a  witness  be 
not  founded  in  some  misconception,  it  is  the  duty  of  the  counsel  who 
cross-examines  him  to  question  as  to  the  sources  of  his  knowledge; 
his  reasons  for  believing  the  facts  to  be  as  he  has  stated ;  his  reasons  for 
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recollecting  it ;  the  circumstances  attending  its  occurrence;  whether  it  was 
light  or  dark  ;  whether  few  or  many  persons  or  none  at  all  were  pres- 
ent ;  whether  it  was  late  or  early  in  the  day  ;  and  whether  he  was  near 
or  distant  at  the  time  it  occurred,  and  the  like  ;  so  that  the  court  and 
jury  may  be  able  to  judge  of  the  degree  of  confidence  they  may  repose 
in  the  witness'  testimony. 

But,  valuable  as  the  right  of  cross-examination  is,  it  is  sometimes  a 
dangerous  instrument  in  the  hands  of  an  unskillful  or  inexperienced 
person.  If,  by  an  unfortunate  or  unskillful  question  put  on  cross-ex- 
amination, a  fact  be  extracted  or  elicited  which  would  not  |have  been 
evidence  upon  an  examination  in  chief,  it  then  becomes  evidence 
against  the  party  cross-examining.  But  a  witness  is  not  allowed  volun- 
tarily to  obtrude  inadmissible  evidence,  and  if  he  does  so,  it  is  not  to 
be  considered  as  evidence  in  the  action,  and  the  court  and  jury  should 
give  it  no  consideration  whatever.  This  is  a  just  and  a  most  import- 
ant rule  ;  for  a  fraudulent  and  subtile  witness  will  sometimes  endeavor 
to  baffle  and  annoy  his  cross-examiner  for  the  purpose  of  deterring  him 
from  pursuing  his  course  by  introducing  into  his  answers  matters  which 
are  foreign  to  the  question  put,  and  which  are  unfavorable  to  the  cross- 
examining  party. 

With  regard  to  the  relevancy  to  the  matters  in  issue  of  questions 
which  may  be  put  on  cross-examination,  it  is  to  be  observed  that  con- 
siderable latitude  is  allowed  in  this  respect,  where  the  tendency  of  the 
questions  is  to  affect  the  credit  of  the  witness.  Missouri,  Kansas  &  Texas 
H.  R.  Co.  V.  Havnes,  10  Kans.  439.  Strictly  speaking  the  cross-examina- 
tion of  a  witness  should  be  restricted  to  the  matters  as  to  which  he 
has  been  interrogated  on  his  direct  examination,  with  the  exception,  of 
course,  that  questions  may  be  allowed  tending  to  discredit  him  as 
hereafter  stated.  See  Stafford  v.  Fa/rgo,  35  lU.  481 ;  JSelser  v.  Mg- 
Qraih,  52  Penn.  St.  531 ;  Chicago,  etc.,  R.  B.  Co.  v.  Northern  Illi- 
nois, etc.,  Co.,  36  111.  60  ;  Rhodes  v.  Oommonwealih,  48  Penn.  St.  396 ; 
Ho%ightorh  v.  Jones,  1  Wall.  702  ;  Beandieu  v.  Parsons,  2  Minn.  3Y  ; 
Brown  v.  State,  28  Ga.  199  ;  Aurora  v.  Cdbh,  31  Ind.  492  ;  Union 
BamJc  V,  Mott,  39  Barb.  180  ;  Campam,  v.  Dewey,  9  Mich.  381.  But 
see  State  v.  Say&rs,  58  Mo.  585. 

The  court  is  not  bound  to  permit  a  cross-examination  on  questions 
about  which  the  witness  gave  no  evidence  on  lis  direct  examination. 
Chicago,  etc.,  R.  R.  Co.  v.  Northern  Illinois,  etc.,  Co.,  36  111.  60. 
And  the  court  may  properly  refuse  to  allow  counsel  on  cross-examina 
tion  to  question  a  witness  as  to  a  conversation  not  referred  to  by  him 
71 
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on  his  direct  examination.      Wilhehni  v.  Leonard,  13  Iowa,  330  ;  Da 
Lee  V.  Blacklurn,  11  Kans.  190. 

The  rule  must  not  be  extended  beyond  its  meaning.  On  cross-ex- 
amination the  examining  counsel  should  not  go  into  an  affinnative  or 
independent  case,  or  examine  the  witness  on  the  merits,  but  should  con- 
fine himself  to  controverting  ihe  prima  facie  case  which  the  direct  evi- 
dence tends  to  prove.  It  is  the  tendency  of  the  direct  examination  of 
a  witness,  which  determines  the  subject  of  it,  as  a  test  for  the  propriety 
of  the  cross-examination.     Compan  v.  Dewey,  9  !Mjch.  381. 

It  is  always  competent  on  cross-examination  to  call  out  any  fact  which 
will  break  the  force  and  destroy  the  effect  of  the  testimony  given  by  a 
witness  on  his  direct  examination,  or  which  will  tend  to  qualify  the 
statements  made  by  him  on  his  examination  in  chief,  and  show  that 
they  do  not  necessarily  establish  the  facts  which  they  were  introduced 
to  prove.  See  Baird  v.  Daly,  68  JST.  T.  547. 

On  the  cross-examination  counsel  should  be  allowed  a  free  range 
within  the  subject-matter  of  the  direct  examination  ;  Buchley  v.  Buck- 
ley, 12  Nev.  423 ;  and  a  wide  latitude  should  be  given  to  a  party  who 
has  to  prove  a  negative ;  Anderson  v.  Bussell,  34  Mich.  109 ;  or  to  one 
examining  a  witness  who  was  a  participant  in  an  alleged  fraud.  Ander- 
son V.  Walker,  34  Mich.  113  ;  Jacdbson  v.  Metzger,  35  id.  103. 

And  generally  the  cross-examination  should  not  be  restricted  to  the 
precise  subjects  called  to  the  attention  of  the  witness  on  his  examina- 
tion in  chief,  but  should  be  allowed  to  extend  to  any  matter  not  foreign 
to  the  subject-matter  of  such  examination,  and  tending  to  limit,  modify 
or  explain  it.  Haines  v.  Ledyard,  33  Mich.  319.  See  Ferguson  v. 
Rutherford,  7  Nev.  385.  If  upon  his  examination  in  chief  a  witness 
testifies  that  he  has  never  done  a  certain  act,  the  witness  may  be  re- 
quired on  cross-examination  to  answer  whether  at  a  certain  time  and 
place  he  did  not  state  to  a  person  named  that  he  had  done  the  act. 
Pruitt  V.  Brockman,  46  Ind.  56.  If  on  direct  examination  the  wit- 
ness gives  his  opinion  as  to  value,  he  may  be  cross-examined  in  full  as 
to  his  reasons  for  such  opinion.  Missouri,  Kansas  cfc  Texas  It.  B.  Co. 
V.  Haines,  10  Kans.  439;  Atchison,  Tojpeka  <&  Santa  Fe  R.  R.  Co. 
V.  Blackshire,  id.  477.  So  if  a  witness  swears  to  the  general  bad 
character  of  another  witness  he  may  on  cross-examination  be  asked 
to  name  the  individuals  whom  he  heard  speak  disparagingly  of  the  wit- 
ness ;  State  v.  Perkins,  66  N.  C.  126  ;  but  not  what  was  said.  Gulerette 
V.  McKvnley,  27  Hun,  320.  But  see  State  v.  Perkins,  66  N.  0. 126  ; 
Stape  V.  People,  85  JST.  T.  390. 

If  the  witness  is  also  a  party,  and  testifies  on  his  direct  examination 
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to  a  transaction  which  is  not  strictly  within  the  issues  to  be  tried,  but  is 
calculated  to  throw  light  on  them,  he  may  be  cross-examined  as  to  such 
other  transaction,  but  to  what  extent  will  be  a  matter  within  the  sound 
discretion  of  the  judge.  Ray  v.  Douglass,  8  Abb.  (N".  S.)  217.  But  a 
witness  cannot  be  questioned  on  cross-examination  as  to  a  matter  which 
does  not  tend  to  impeach,  rebut,  explain,  modify  or  in  any  manner 
qualify  any  thing  that  he  has  testified  to  on  his  examination  in  chief. 
Sumner  v.  Blavr,  9  Kans.  521. 

Questions  not  strictly  material  may  be  asked  a  witness  in  reference 
to,  and  as  bearing  upon  the  course  he  has  pursued  in  the  transaction 
under  consideration,  and  to  suggest  a  possible  motive  for  his  acts.  The 
rules  of  cross-examination  allow  considerable  latitude  in  this  direction 
by  way  of  sifting  and  testing  evidence  given  by  a  witness  on  his 
direct  examination,  and  allow  an  inquiry  into  the  interest,  the  motive, 
the  inclinations  and  prejudices  of  the  witness,  his  situation  in  respect  to 
the  parties  and  the  like.  Lefler  v.  Field,  50  Barb.  407.  Thus  in  an 
action  to  recover  the  price  of  grain  agreed  to  be  sold  and  delivered,  it 
may  be  shown,  on  cross-examination,  that  after  making  the  contract 
there  was  a  decline  in  the  price  of  grain,  not  as  evidence  upon  the  issue 
of  contract  or  no  contract,  or  of  delivery  and  acceptance,  but  as  having 
some  bearing  upon  the  conduct  and  entire  credibility  of  the  witness.  lb. 

It  is  within  the  discretion  of  the  court  to  permit  counsel  on  cross- 
examination  to  ask  a  witness  whether  he  has  not  sworn  falsely  on  some 
specified  occasion,  or  in  a  particular  suit.  Hannah  v.  Kellip,  4-9  Barb. 
342.  But  the  witness  cannot  be  asked  whether  some  person  has  not 
accused  the  witness  of  swearing  falsely.  lb. 

A  witness  may  be  asked  questions  afiecting  his  own  character,  and 
consequently  his  credit,  though  such  questions  have  no  relation  to  the 
matters  in  issue.  He  may  be  asked  questions  disclosing  his  past  life 
and  conduct,  and  thus  impairing  his  credibility.  People  v.  Casey,  72 
N.  Y.  393.  Certain  restrictions  have  been  placed  on  this  species  of 
cross-examination  in  criminal  trials  when  the  accused  is  the  witness 
under  examination.     See  People  v.  Brown,  72  N.  T.  571. 

In  the  trial  of  civil  cases  a  witness  cannot  be  cross-examined  as  to 
any  facts  which,  if  admitted,  would  be  collateral  and  wholly  irrelevant 
to  the  matters  in  issue,  and  which  would  in  no  way  affect  his  credit,  and 
still  less  can  he  be  cross-examined  as  to  such  facts,  for  the  purpose  of 
contradicting  him  by  other  evidence,  and  in  this  manner  to  discredit  his 
testimony.  Carpenter  v.  Ward,  30  N.  Y.  243  ;  State  v.  Benner,  64 
Me.  267 ;  Kobbe  v.  Price,  14  Hun,  55 ;  Kailer  v.  BuUders^  Mut.  Fire 
Ins.   Co.,  120  Mass.  333;  People  v.  Cox,  21  Hun,  47.  See  GamdolfoY. 
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Appleton,  40  N.  Y.  533.  And  if  the  witness  answers  such  an  irrele- 
vant question  before  it  is  disallowed  or  withdrawn,  evidence  cannot 
afterward  be  admitted  to  contradict  his  testimony  on  the  collateral 
matter.  Plato  v.  Reynolds,  27  N.  Y.  586  ;  Ma/rh  v.  People,  63  Barb. 
618;  Eosenweig  v.  People,  id.  634;  DaA}is  v.  Roly,  64  Me.  427; 
Iron  Mov/ntain  Bank  v.  Mv/rdodk,  62  Mo.  70 ;  Kdbhe  v.  Price,  14 
Hun,  55, 

The  principfe  of  a  rule  which  excludes  an  inquiry  into  such  collateral 
matters  is,  that  it  would  render  an  inquiry,  which  ought  to  be  simple, 
and  confined  to  the  matter  in  issue,  intolerably  complicated  and  prolix, 
by  causing  it  to  branch  out  into  an  indefinite  number  of  collateral 
issues. 

Witnesses  are  frequently  cross-examined  in  relation  to  writings,  such 
as  deeds,  contracts,  letters,  papers  and  documents,  and  justices  are  not  a 
little  perplexed  as  to  the  rule  which  ought  to  be  observed  in  such  cases. 
For  that  reason  a  few  of  the  principles  which  govern  in  such  cases  will 
be  here  stated.  When  a  witness  is  cross-examined  as  to  such  writings, 
the  examination  is  conducted  with  a  view  either  to  establish  in  evi- 
dence the  contents  of  the  writing  as  material  to  the  cause,  or  to  test  the 
memory  or  the  credit  of  the  witness.  When  the  object  of  the  cross- 
examination  is  to  establish  the  writing  in  evidence,  the  cross-examin- , 
ing  counsel  has  no  right  to  represent  or  state  the  contents  of  the  writ- 
ing in  the  form  of  a  question,  and  then  ask  the  witness  whether  he 
wrote  such  a  paper  or  writing  to  any  person,  with  such  contents,  or 
contents  to  the  like  effect,  without  first  showing  the  writing  to  the  wit- 
ness, and  asking  him  whether  he  wrote  the  letter  or  paper.  The 
Queen's  Case,  2  Brod.  &  Bing.  284^-315;  Speyer  v.  Stern,  2  Sweeny, 
516. 

If  the  paper  is  shown  to  the  witness,  and  he  admits  that  he  wrote  it, 
the  whole  paper  will  be  made  evidence  when  introduced  at  the  proper 
time.  So,  again,  on  cross-examination  it  is  permitted  to  show  a  wit- 
ness a  part  of  a  letter,  or  one  or  more  Hnes,  and  not  the  whole  of  the 
letter,  and  then  ask  him  if  he  wrote  that  part  of  it.  lb.  But  if  the  wit- 
ness does  not  state  whether  he  did  or  did  not  write  what  is  shown  him,  he 
cannot  be  cross-examined  as  to  the  contents  of  that  letter,  because  the 
letter  itself  is  the  best  evidence.  lb.  See  Gqfney  v.  People,  50  N.  Y. 
416. 

If  the  witness  admits  that  he  wrote  the  letter,  he  cannot  be  cross-ex- 
amined as  to  the  contents  by  means  of  questions  put  to  him  by  the 
cross-examinicig  counsel,  but  the  letter  itself  must  be  read  to  show 
whether  it  contains  such  statements  as  are  encibodied  in  the  question. 
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If  the  letter  or  paper  is  admitted  by  the  witness,  it  is  sometimes  a 
question  when  it  shall  be  introduced  in  evidence.  The  general  rule  is 
that  it  is  to  be  read  as  the  evidence  of  the  cross-examining  counsel,  as 
part  of  his  evidence  in  his  turn,  after  he  shall  have  opened  his  case ; 
but  if  the  counsel  who  is  cross-examining  suggests  to  the  court  that  he 
wishes  to  have,  the  letter  or  paper  read  immediately,  in  order  that  he 
may,  after  the  contents  of  that  paper  shall  have  been  made  known  to 
the  court,  found  certain  questions  upon  such  contents,  which  could  not 
well  or  effectually  be  done  without  reading  it,  that  becomes  an  excep- 
ted case,  and,  for  the  convenient  administration  of  justice,  it  is  per- 
mitted to  be  read  at  the  suggestion  of  counsel,  but  considering  it,  how- 
ever, aa  a  part  of  the  evidence  of  the  counsel  proposing  it,  and  subject 
to  all  the  consequences  of  having  it  considered  as  apart  of  his  evidence. 
The  QueerHs  Case,  2  Brod.  &  Bing  284-315.  See  Houstvne  v. 
O'Donnell,  5  Hun,  473. 

But,  as  a  general  rule,  evidence  given  on  cross-examination  is  to  be 
regarded  as  testimony  on  the  part  of  the  party  calling  the  witness,  and 
not  of  the  party  cross-examining.     Schratz  v.  Schratz,  35  Mich.  485. 

On  cross-examination,  counsel  are  not  permitted  to  ask  a  witness 
"whether  he  has  made  representations  of  a  particular  nature,  and  not 
specifying  in  his  question  whether  the  question  refers  to  representations 
in  writiags  or  in  words.  T?ie  Qvsen^s  Case,  2  Brod.  &  Bing.  284.  In 
such  a  case  the  opposite  counsel  have  a  right  to  interpose  and  ask  the 
court  to  direct  the  cross-examining  counsel  to  ask  whether  the  repre- 
sentation was  in  writing  or  in  spoken  words.  lb. 

But,  it  may  be  properly  asked,  on  cross-examination,  whether  the 
witness  has  said  such  a  thing,  for  that  implies  that  it  was  words  spoken 
and  not  vn-itten.  lb. 

The  instances  in  which  evidence  is  rejected,  when  it  is  sought  to 
show  the  contents  of  a  writing,  by  examining  a  witness,  is  founded 
upon  the  principle  that  the  paper  is  the  best  evidence  of  its  contents. 
Bat  it  frequently  happens  that  the  cross-examination  of  a  witness  as  to 
what  he  has  before  said  or  written  on  the  subject  of  inquiry,  is  material 
only  as  a  test  to  try  his  memory  and  his  credit. 

Such  evidence  is  usually  admissible  for  no  other  purpose  than  to  try 
the  credit  or  the  capacity  of  the  witness.  What  a  witness  stated  on  a 
former  occasion  may  be  very  material  evidence  to  contradict  him,  or  to 
impeach  his  testimony,  but  can  rarely  be  evidence  of  the  fact  stated  ; 
and  it  is  a  remarkable  circumstance,  that  the  question  was  never,  in 
the  course  of  inquiry  in  the  case  which  occasioned  so  much  discussion 
on  the  subject,  directly  raised,   whether  a   cross-examination   as   to 
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something  written  by  the  witness  for  the  purpose,  not  of  proving  any 
fact  in  the  cause,  but  simply  of  trying  the  credit  or  ability  of  the  wit- 
ness, was  subject  to  the  same  strict  rules  as  governed  an  examination 
for  proving  material  facts ;  and  whether  the  witness  might  not  be 
cross-examined  as  to  what  he  had  written,  without  producing  the  writ- 
ing, where,  although  not  proved  to  be  lost,  it  was  not  in  the  possession 
of  the  examining  party.  But  the  question  has  been  decided  in  the 
English  courts,  one  of.which  held,  in  1852,  that  upon  a  cross-examina- 
tion, a  witness  cannot,  even  for  the  purpose  of  discrediting  him,  be 
asked  as  to  the  contents  of  a  written  paper,  which  is  neither  produced, 
nor  its  absence  accounted  for.  Macdonnell  v.  Evans,  2  J.  Scott,  930. 
But  see  RoUinghmn  v.  Head,  4  J.  Scott  (N.  S.)  388.  In  Bellinger  v. 
People,  8  Wend.  595,  a  letter  in  the  handwriting  of  the  witness  was 
shown  to  him,  and  he  was  then  asked  :  "  Did  you  not  writq  that  letter 
in  answer  to  a  letter  charging  you  with  forgery?  "  And  it  was  held 
that  the  question  was  inadmissible  for  any  purpose,  inasmuch  as  it 
was  an  attempt  to  get  at  the  contents  of  a  written  document,  which, 
for  any  thing  that  appeared,  might  have  been  produced. 

So,  where  a  question  is  put  to  a  witness,  asking  him  whether  he  had 
made  certain  specified  statements  in  an  affidavit  which  was  not  produced, 
it  was  held  that  the  evidence  was  objectionable,  on  the  ground  that  the 
affidavit  was  the  best  evidence  upon  that  subject.  Newcorrib  v.  Gris- 
wold,  24  N.  Y.  298. 

At  common  law  a  witness  cannot  properly  be  asked  on  cross-examina- 
tion whether  he  has  been  convicted  of  a  crime,  as  the  record  furnishes 
the  best  evidence  of  the  matter ;  and  if  the  proper  objection  is  taken 
such  evidence  will  be  excluded.  IfewcomhY.  Oriswold,  24  N.  Y.  298  ; 
Rathhun  v.  Rose,  46  Barb.  127 ;  Tift  v.  Moore,  59  id.  619.  And 
the  same  rule  applies  to  a  question  whether  a  witness  has  been  indicted 
for  any  alleged  offense.  Lee  v.  Chadsey,  2  Keyes,  543 ;  3  id,  225 ; 
Pech  V.  Tories,  47  Barb.  131.  This  fact  should  be  proven  by  indict- 
ment or  a  certified  copy.  lb.  But  a  witness  may  be  asked  whether  he 
has  been  in  jail,  the  penitentiary  or  State  prison  or  any  other  place  that 
would  tend  to  impair  his  credibility,  and  also  how  much  of  his  life  he  has 
passed  in  such  places.  Real  v.  People,  42  N.  Y.  270 ;  People  v. 
Casey,  72  id.  393 ;  Russle  v.  St.  Nicholas  Fire  Ins.  Co.,  51  id.  643. 
See  People  v.  Manning,  48  Cal.  335.  But  the  evidence  sought  to  be 
obtained  must  legitimately  tend  to  impair  the  credit  of  the  witness  for 
veracity,  either  directly  or  by  its  tendency  to  establish  a  bad  moral 
character.     People  v.  Brown,  72  N.  Y.  571. 

■  Under  the  Code  a  person  who  has  been  convicted  of  a  crime  or  mis- 
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demeanor  is  notwithstanding  a  competent  witness  in  a  civil  or  crimi- 
nal action  or  special  proceeding ;  but  the  conviction  may  be  proved  for 
the  purpose  of  affecting  the  weight  of  his  testimony  either  by  the 
record,  or  by  his  cross-examination,  upon  which  he  must  answer  any 
question  relevant  to  that  inquiry ;  and  the  party  cross-examining  is 
not  concluded  by  his  answer  to  such  a  question.  Code,  §  832.  See 
Oal.  Code  Civil  Pro.,  §  2051 ;  People  v.  Chin  Mooh  Sow,  51  Cal.  697. 

The  fact  that  a  person  has  been  arrested,  Brown  v.  People,  8  Hun, 
562,  or  has  been  convicted  of  assault  and  battery,  does  not  legitimately 
affect  his  credibility.  State  v.  Huff,  11  Nev.  17.  See  Crapo  v. 
People,  15  Hun,  269 ;  Jackson  v.  Osborn,  2  "Wend.  555  ;  People  v.  Oay, 
7  N.  T.  378. 

A  party  having  produced  a  document  for  the  purposes  of  cross-ex- 
amination is  not  bound  to  read  it  before  he  comes  to  his  own  side  of 
the  cause,  although  he  may  have  shown  it  to  the  witness  and  have  cross- 
examined  him  upon  it.  Speyer  v.  Stern,  2  Sweeny,  516.  And  if  a 
party,  on  cross-examination,  obtains  proof  of  a  document,  the  opposite 
side,  it  has  been  said,  has  no  right  to  see  the  paper  for  the  purpose  of 
re-examining  the  witness,  as  to  the  paper  being  in  the  handwriting  of 
the  party  whose  handwriting  is  sworn  to. 

When  a  book  is  put  into  the  hands  of  a  witness  to  refresh  his  recol- 
lection, and  questions  are  asked  upon  it  on  the  cross-examination,  the 
book  is  not  thereby  made  evidence  for  the  party  producing  it,  and 
against  the  party  cross-examining ;  though  when  a  book  is  so  produced, 
the  party  against  whom  it  is  produced  may  use  it  as  evidence  in  his 
own  favor.  Payne  v.  Ibhotson,  8  Hurlst.  &  Norm.  960.  Opposing 
counsel  have  a  right  to  see  a  memorandum  which  a  witness  uses  to  re- 
fresh his  memory  ;  Oity  Bank  of  Macon  v.  Kent,  57  Ga.  283 ;  but  if  a 
cross-examining  counsel  merely  produces  a  paper,  and  asks  the  witness 
whether  it  is  in  his  own  handwriting,  that  does  not  entitle  the  other 
side  to  see  it ;  but  if  he  proceeds  to  found  any  question  on  the  docu- 
ment, the  opposite  counsel  has  a  right  to  see  it ;  and  if,  upon  a  writ- 
ing being  put  into  the  witness'  hand  for  the  purpose  of  cross-examin- 
ation, the  cross-examination  wholly  fails,  the  adverse  counsel  is  not  en- 
titled to  look  at  the  paper. 

If  in  the  examination  of  a  witness  it  appears  that  a  writing  had  been 
drawn  and  signed  by  the  witness  and-  is  in  the  possession  of  the  plaint- 
iff's coimsel,  and  the  writing  is  produced  at  the  request  of  the  defend- 
ant's counsel  and  examined  by  him,  the  paper  cannot  be  shown  the 
witness  for  further  identification  and  for  the  purpose  of  obtaining  an 
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explanation  of  the  circumstances  attending  its  execution.     Hotchkiss 
V.  Oermomia  Fire  Ins.  Co.,  5  Hun,  90. 

And  it  has  been  held  that  when  a  witness  has  been  examined  as  to 
entries  in  a  book,  the  adversary  cannot  cross-examine  as  to  other  entries 
which  have  not  been  used,  without  putting  them  in  as  evidence.  Where, 
upon  the  examination  in  chief  of  a  witness,  a  valid  objection  has  been 
taken  to  the  admission  of  illegal  or  incompetent  evidence,  a  cross-exam- 
ination as  to  the  same  matter,  by  the  objecting  party,  will  not  waive 
the  previous  valid  objection.  Simpson  v.  Wat^us,  3  Hill,  619  ;  Wor- 
rall  V.  Parmelee,  1  N.  Y.  519 ;  Duff  v.  Lyon,  1  E.  D.  Smith,  536. 

The  court  possesses  ample  power  to  prevent  an  abuse  of  the  privilege 
of  cross-examination.     Peoh  v.  Richmond,  2  E.  D.  Smith,  380. 

Still,  as  the  right  of  cross-examination  is  a  very  valuable  one,  the 
courts  ought  to  allow  it  liberally  and  indiilgently,  in  every  case,  unless 
there  is  an  evident  intent  to  abuse  the  privilege.  In  one  case  the  court 
remarked,  "  that  cross-examination  had  gone  to  an  unreasonable  length ; 
but  he  had,  in  general,  permitted  gentlemen  to  go  as  far  as  they  pleased, 
because,  if  there  was  an  honest  case  on  the  other  side,  it  would  do  them 
no  good."  And  a  learned  writer  comments  upon  the  subject  as  fol- 
lows :  "  The  benefits  of  cross-examination  are  sometimes  defeated  by 
the  interposition  of  the  court,  to  require  an  explanation  of  the  motive 
and  object  of  the  question  proposed,  or  to  pronounce  judgment  upon 
them  immediately;  whereas,  experience  frequently  shows,  that  it  is 
only  by  an  indirect  and  apparently  irrelevant  inquiry,  that  a  witness 
can  be  brought  to  divulge  the  truth  which  he  had  prepared  himself  to 
conceal ;  the  explanation  of  the  motives  and  tendency  of  the  question 
furnishes  the  witness  with  a  caution  that  may  wholly  defeat  the  object 
of  it,  which  might  have  been  successfully  attained,  if  the  gradual  pro- 
gress from  immateriality  to  materiality  was  withheld  from  his  observa- 
tion. The  importance  of  an  inquiry  may  sometimes  be  strongly  felt 
by  an  advocate,  and  upon  very  reasonable  grounds,  from  his  own  in- 
structions with  respect  to  the  bearing  and  circumstances  of  the  cause, 
which  the  judge,  acting  only  upon  the  impressions  of  what  has  already 
been  disclosed,  cannot,  by  any  possibility,  anticipate.  The  full  exposi- 
tion of  the  motives  can  only  be  attained  by  a  premature  exposition  of 
the  case  that  is  to  be  brought  forward,  and  even  when  that  can  be  done 
without  prejudice  to  the  party,  the  endeavor  to  satisfy  the  court  would 
have  the  common  efEect  of  an  interruption  of  the  regular  course  of  in- 
quiry, and,  instead  of  assisting  the  accurate  discussion  of  the  question, 
would,  in  all  probability,  terminate  in  confused  and  desultory  alterca- 
tion."     The   right  of_  cross-examining   a  witness,  by  inquiring   into 
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collateral  facts  for  the  purpose  of  discrediting  tlie  witness,  is  so  far  a 
matter  of  discretion  with  the  court  that  it  may  be  limited  by  the  cir- 
cumstances of  the  case.  Allen  v.  Bodine,  6  Barb.  383.  And  see  Fry 
V.  Bennett,  3  Bosw.  201,  239  ;  Great  Western  Turnpike  Co.  v.  Zoomis, 
32  N.  T.  127 ;  White  v.  MoLecm,  57  id.  670 ;  Kings  v.  New  TorJc 
Central  &  Hudson  JRiver  R.  R.  Co.,  72  id.  607 ;  Marks  v.  King, 
64  id.  628;  Commonwealth  y.  Lyden,  113  Mass.  452;  Wallace  v. 
Taunton  Street  R.  R.  Co.,  117  id.  91 ;  State  v.  McCartney,  17  Minn. 
76 ;  Wroe  v.  State,  20  Ohio  St.  460  ;  Saulishury  v.  Village  of  Ithaca, 
24  Hun,  12. 

The  time  when  a  witness  shall  be  cross-examined  is  also  in  the  dis- 
cretion of  the  court.  It  is  usually  done  immediately  after  the  examina- 
tion in  chief  is  closed.  But  it  may  be  delayed  by  the  court  to  any 
stage  of  the  cause  before  the  cause  is  finally  submitted.  There  ought, 
however,  to  be  some  good  reason  shown,  before  the  ordinary  course  is 
abandoned,  and  the  exceptional  practice  adopted.  The  general  rule  is, 
that  the  court  will  require  counsel  to  avail  themselves  of  the  oppor- 
tunity of  a  cross-examination  before  the  witness  leaves  the  stand,  un- 
less for  some  good  reason  the  court  should  allow  them  the  privilege,  at  a 
subsequent  stage  of  the  trial.  Sheffield  v.  Rochester  and  Syracuse  R. 
R.,  21  Barb.  339.  And,  in  the  case  last  cited,  plaintiff' s  counsel  pub- 
licly inquired  of  the  defendant's  counsel,  before  dismissing  the  witness 
from  the  stand,  whether  any  of  the  facts  testified  to  by  this  witness 
would  be  controverted  on  the  trial,  to  which  the  defendant's  counsel 
replied,  that  they  should  introduce  no  evidence  on  the  points  testified 
to  by  him.  The  right  to  cross-examine  the  witness  was  not  reserved 
by  the  defendant's  counsel.  At  the  close  of  the  trial,  the  defendant's 
counsel  called  for  the  witness  for  a  further  examination,  but  he  did  not 
appear,  as  he  had  gone  home  without  leave  ;  and  the  plaintiff's  coun- 
sel received  no  intimation  that  he  was  wanted  until  after  he  had  gone. 
And  the  court  held  that  the  right  to  further  examination  by  the 
defendants  was  lost  by  their  own  acts ;  and  that  the  plaintiff  was  not 
bound,  under  the  circumstances,  to  detain  the  witness  longer  than  he 
had  done.  See,  also,  Brown  v.  Mayor,  11  Hun,  21 ;  Price  v.  Wilson, 
67  Barb.  1. 

It  may  be  taken  as  a  rule  that  when  a  party  is  deprived  of  the  bene- 
fit of  the  cross-examination  of  a  witness,  by  any  means,  other  than  the 
act  of  God,  the  act  of  the  party  himself,  or  some  cause  to  which  he  has 
assented,  the  testimony  given  on  the  examination  in  chief  may  not  be 
read.  Slmrm  v.  Atlamtic  Mut.  Ins.  Co.,  63  N.  Y.  77,  87 ;  People  v. 
Cole,  43  id.  508  ;  Smith  v.  Griffith,  3  Hill,  333.  ^q%  Forrest  v.  Kissam, 
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7  id.  465.  It  was  formerly  held  by  the  court  for  the  correction  of 
errors,  that  if  a  witness  died  after  his  direct  examination,  and  before 
the  cross-examination,  the  evidence  could  not  be  rejected,  but  was  to 
be  taken  as  part  of  the  evidence  in  the  cause.  Forrest  v.  Kissam, 
7  Hill,  463.  But  the  value  of  this  case  as  authority  has  been  much 
shaken  by  a  later  decision  of  the  Court  of  Appeals,  holding  that  it  is 
error  to  sufEer  any  evidence  given  by  a  witness  in  direct  examination 
to  go  to  the  jury,  when  by  the  sudden  iUness,  death  or  other  cause, 
without  fault  of  the  adverse  party,  and  beyond  his  control,  the  latter 
is  deprived  of  his  right  of  cross-examination.  People  v.  Cole,  43  N. 
T.  508. 

If  a  party  to  an  action  is  a  witness,  and  he  refuses  to  answer  proper 
questions  on  his  cross-examination,  his  evidence  may  be  struck  out. 
Burnett  v.  Phalon,  19  How.  530  ;  S.  C,  11  Abb.  157.  ^q%  Rutherford 
V.  Holmes,  66  N.  Y.  368.  If  it  appears  from  the  cross-examination  of  a 
witness  that  he  has  not  the  moral  sense  requisite  to  make  him  a  com- 
petent witness  the  court  may  strike  out  his  testimony.  People  v. 
Ha/rper,  1  Edm.  Sel.  Cas.  180. 

Some  very  vague  notions  have  prevailed  as  to  the  party  to  be  con- 
sidered as  introducing  evidence  given  on  cross-examination.  It  is  not 
unusual  for  the  cross-examining  party  to  claim  the  evidence  drawn  out 
by  him,  as  evidence  introduced  by  him  and  tending  to  prove  his  case. 
This  is  always  an  incorrect  view  of  evidence  drawn  out  on  a  legitimate 
cross-examination.  All  testimony  elicted  on  such  cross-examination, 
consisting  as  it  does  of  facts  which,  though  relating  to  the  direct  exam- 
ination, may  have  been  omitted  or  concealed  in  that  examination,  or 
facts  tending  to  contradict,  explain  or  modify  such  facts,  or  to  rebut  or 
modify  some  inference  which  might  have  been  drawn  from  them,  must 
in  the  nature  of  things  constitute  a  part  of  the  evidence  given  in  chief, 
and  both  ahke  and  together  must  be  treated  as  evidence  given  on  the 
part  of  the  party  calUng  the  witness.  The  evidence  given  by  the  wit- 
ness is  not  that  alone  given  on  the  direct  examination,  but  that  given 
on  the  direct  as  contradicted,  explained,  enlarged,  narrowed  or  modified 
by  the  cross-examination.      Wilson  v.  Waga/r,  26  Mich.  452. 

The  rule  that  a  party  is  not  allowed  to  contradict  collateral  matter 
drawn  out  by  him  on  the  cross-examination  of  the  witness  of  his  adver- 
sary does  not  apply  in  all  cases  to  testimony  which  is  not  collateral; 
but  is  material  to  the  issue.  The  reason  of  prohibiting  the  contradic- 
tion of  collateral  matter  so  drawn  out  is  not  that  the  cross-examining 
party  has  by  such  examination  made  the  witness  his  own,  but  that  the 
contrary  rule  would  lead  to  the  trial  of  numerous  collateral  issues,  and 
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such,  too,  as  the  opposite  party  is  not  supposed  to  have  expected  to 
try.  When,  therefore,  a  party  on  cross-examination  brings  out  evidence 
material  to  the  issue,  he  is  not  necessarily  bound  by  it,  but  may  con- 
tradict it  by  other  witnesses.  Newberry  v.  Ftirnival,  46  How. 
139  ;  Greenfield  Y.  People,  13  Hun,  242. 

On  the  other  hand,  the  rule  that  a  witness  cannot  be  cross-examined  as 
to  any  fact  which  is  collateral  and  irrelevant  to  the  issue,  merely  for  the 
purpose  of  contradicting  him  by  other  evidence  if  he  shoiild  deny  it, 
and  thereby  discredit  his  testimony,  does  not  by  any  means  imply  that 
a  witness  may  be  cross-examined  for  such  purpose,  as  to  every  fact 
which  is  relevant  to  the  issue.  The  right  of  cross-examination  for  such 
purpose  is  limited  to  those  matters  which  tend  to  contradict,  discredit) 
vary,  qualify  or  explain  the  testimony  given  by  the  witness  on  direct 
examination.  People  v.  Cox,  21  Hun,  47 ;  S.  C.  affirmed,  83  N.  Y. 
610. 

§  26.  Ke-examination.  After  a  witness  has  been  cross-examined, 
he  may  be  re-examined  by  the  party  whoi  called  him  ;  and  upon  such 
re-examination  he  may  be  examined  as  to  all  matters  upon  which  he 
has  been  cross-examined,  which  will  give  an  opportunity  for  explaining 
any  new  facts  which  have  thus  come  out.  Counsel  have  a  right,  on 
such  re-examination,  to  ask  all  such  questions  as  may  be  proper  to  draw 
forth  an  explanation  of  the  sense  and  meaning  of  the  expressions  used 
by  the  witness  on  cross-examination,  if  they  are  in  themselves  doubtful ; 
and  also  to  ascertain  the  motive  by  which  the  witness  was  induced  to 
use  those  expressions ;  but  he  has  no  right  to  go  further,  and  to  intro- 
duce matter  new  in  itself,  and  not  suited  to  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness.  Schaser  v.  State, 
36  Wis.  429. 

Where  a  cross-examination  is  limited  to  a  particular  subject  of  a  con- 
versation had  by  him,  the  re-examination  wiU  be  limited  to  the  matter 
inquired  about  on  the  cross-examination,  and  the  whole  conversation 
cannot  be  required  on  the  re-examination.  Oreaton  v.  Smith,  1  Daly, 
380 ;  S.  C.  affirmed,  33  K  Y.  245.  And  see  Union  Bank  v.  Matt,  39 
Barb.  180. 

It  has  ah'eady  been  seen  that  a  witness  cannot  obtrude  evidence  on 
cross-examiuation  which  he  could  not  have  been  permitted  to  give  on 
an  examination  in  chief  ;  ante,  555  ;  but  if  counsel  voluntarily  cross- 
examine  as  to  inadmissible  matter,  the  opposite  counsel  is  entitled  to 
re-examine  upon  it.  Blewett  v.  Tregonnimg,  3  Ad.  &  El.  554  ;  Che- 
ville  v.  Cha^pmam,,  5,  Ad.  &  El.  (N.  S.)  731.  In  the  case  last  cited,  a 
witness  for  the  plaintiff  stated,  on  cross-examination,  that  by  the  rules 
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of  the  jockey  club  the  owaer  of  a  horse  might  bet  against  his  own  horse 
and  then  withdraw  him  ;  but  it  was  held  that  he  might  be  asked,  on 
re-examination,  whether  he  did  not  consider  such  conduct  dishonorable. 

A  party  calling  a  witness  may  re-examine  him  in  respect  to  a  matter 
drawn  out  on  cross-examination  or  which  furnishes  a  circumstance  by 
which  a  transaction  in  question  was  impressed  upon  the  mind  of  the 
witness.     Farmers',  etc.,  Bcmk  v.    Young,  36  Iowa,  45. 

If  the  cross-examining  counsel  has  called  out  collateral  facts 
tending  to  create  distrust  of  the  integrity,  fidelity  or  truth  of  the  wit- 
ness, the  party  calling  him  may  on  a  re-direct  examination  ask  the  wit- 
ness for  an  explanation  which  might  show  the  consistency  of  such 
facts  with  the  integrity,  fidelity  and  truth  of  the  witness,  although  cir- 
cumstances are  thus  put  in  evidence  which  are  foreign  to  the  principal 
issues,  and  which  could  not  have  been  put  in  evidence  but  for  the  pre. 
vious  cross-examination.  United  States  v.  Ba/rrels  of  High  Wvnes, 
8  Blatchf.  475. 

The  party  producing  a  witness  may  call  his  attention  to  an  error  into 
which  he  had  inadvertently  fallen  on  cross-examination  for  the  purpose 
of  having  it  corrected.     Gilbert  v.  Sage,  57  N.  T.  639. 

§  27.  Further  examination.  After  the  witness  has  been  examined 
in  chief,  on  cross  and  on  a  re-examination,  it  not  unf requently  happens 
that  one  or  the  other  of  the  parties  desires  to  ask  further  questions  of 
the  witness,  on  account  of  the  accidental  omission  to  inquire  as  to 
some  fact  which  escaped  attention  or  recollection,  or  because  the  party 
then  learned,  for  the  first  time,  that  the  witness  knew  some  fact  which-, 
was  not  before  known  to  such  party,  or  for  some  similar  reason.  And 
so,  in  other  cases,  after  the  evidence  in  the  entire  case  has  been  closed, 
one  of  the  parties  sometimes  desires  to  recall  a  witness  and  further  ex- 
amine him ;  or  he  may  even  wish  to  call  a  new  witness,  who  has  not 
before  been  sworn.  In  aU  such  cases,  the  matter  is  entirely  within  the 
discretion  of  the  court.  People  v.  Mather,  4  "Wend.  229  ;  People  v. 
Rector,  19  id.  569  ;  Gla/rh  v.  Yorce,  15  id.  193.  In  ordinary  practice, 
this  discretion  is  liberally  exercised,  if  it  is  for  the  furtherance  of  justice. 

As  to  each  witness,  the  practice  is,  as  we  have  seen,  ante,  556,  for 
the  party  who  calls  the  witness  to  examine  him  first.  He  is  then  cross- 
examined  and  finally  re-examined.  So,  too,  on  the  whole  trial,  the 
party  holding  the  affirmative  of  the  issue  calls  his  witnesses  and  they  are 
examined,  and  he  then  rests  his  side  of  the  case.  The  opposite  side 
then  calls  his  witnesses,  who  are  also  examined,  and  that  side 
of  the  case  submitted;  and  finally  the  party  opening  the  case 
introduces  his    evidence    in  reply,    when,   in   the   msual    course  of 
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practice,  the  evidence  in  the  case  is  considered  tfosed.  But 
there  are  so  many  causes  of  error  and  of  omission  as  to  the  intro- 
duction of  evidence,  that  this  strict  rule  is  scarcely  ever  enforced.  The 
material  rights  of  either  party  ought  never  to  be  permitted  to  suffer  by 
reason  of  an  excusable  omission.  A  single  material  question  may  have 
been  inadvertently  omitted,  and  the  month  of  the  witness  ought  not  to 
be  closed  for  that  reason.  And  it  may  sometimes  be  necessary  to  ex- 
amine a  witness  as  to  entirely  new  matter,  or  to  call  several  new  wit- 
nesses, for  the  purpose  of  attaining  entire  justice  in  the  cause.  In  such 
cases  a  further  examination  is  permitted,  and  with  it  the  right  to 
further  cross-examine,  re-examine,  etc. 

So  the  court  has  power  to  permit  a  witness  to  be  examined,  cross, 
examined  and  re-examined,  over  and  over  again,  at  any  time  during 
the  trial.  But  great  care  should  be  taken  in  the  exercise  of  this  dis- 
.  cretion,  so  as  to  prevent  either  party  from  gaining  any  advantage  over 
the  other  by  any  trick,  artifice  or  fraud.  If  the  plaintiff  should  de- 
clare that  he  had  finished  his  evidence,  and  in  consequence  of  such 
declaration  the  defendant  should  dismiss  some  or  all  of  his  witnesses, 
and  the  plauitifiE  should  then  offer  to  produce  new  evidence,  which 
might,  perhaps,  have  been  contradicted,  or  answered,  or  explained  by 
the  witnesses  who  were  dismissed,  the  court  would  never  tolerate  so  un- 
fair a  practice,  nor  suffer  a  plaintiff  to  avail  himself  of  the  advantage 
of  such  ungenerous  and  fraudulent  conduct. 

This  same  rule  applies,  of  course,  to  both  parties,  and,  therefore,  if 
the  defendant  declares  his  evidence  closed,  and  the  plaintiff  dismisses 
his  witnesses  in  consequence,  the  defendant  will  be  precluded  from  call- 
ing witnesses  as  to  any  matter  which  might  have' been  answered  by 
the  plaintiff's  witnesses,  who  were  dismissed. 

When  evidence  has  been  duly  taken  on  a  trial,  without  objection, 
and  it  bears  upon  material  issues,  the  court  has  no  right  to  strike  it  out, 
or  to  exclude  it  from  the  consideration  of  the  court  or  jury.  Hall  v. 
Ea/rnest,  36  Barb.  585,  591.  If  the  evidence  is  proper  in  kind,  though 
not  in  degree,  or  if  it  is  objectionable  otherwise  upon  some  technical 
ground,  all  right  of  exception  to  it  is  waived  by  the  parties,  by  not  ob- 
jecting in  time,  and  all  rightful  control  over  it  by  the  court  is  gone. 
lb. 

It  is  only  when  evidence  is  received  upon  some  condition,  mistake 
or  contingency,  that  the  court  can  properly  direct  the  jury  to  disregard 
it  and  treat  it  as  not  received.  But  when  it  has  been  given  and  re- 
ceived absolutely,  it  cannot  in  any  way  be  stricken  out  of  the  case  or 
disregarded.    lb. 
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Parties  sometimes  introduce  evidence  which  does  not  answer  then* 
purpose,  or  they  elicit  an  answer  from  a  witness  which  is  unfavorable ; 
in  all  such  cases  they  must  abide  by  the  election  made  and  its  results, 
for  they  cannot  withdraw  the  evidence,  nor  require  it  to  be  struck  out. 
Decker  v.  Bryant,  1  Barb.  183,  189  ;  Vihhard  v.  Staats,  3  Hill,  144. 
Evidence  once  given  belongs  to  the  cause,  and  is  the  common  property 
of  all  the  parties.  lb.  There  are  some  cases  in  which  evidence  may 
be  struck  out,  even  after  if  has  been  given.  But  it  is  to  be  done  by 
the  party  opposed  to  the  introduction  of  the  evidence.  If,  for  instance, 
property  has  been  sold  by  a  bill  of  sale,  and  the  plaintifE  proves  the 
sale  by  oral  evidence,  and  the  defendant  first  discovers  on  a  second 
cross-examination  that  the  sale  was  by  writing,  he  may  move  to  strike 
out  the  oral  evidence.     Dunn  v.  Hewitt,  2  Denio,  637. 

So  where  a  witness  has  given  considerable  evidence  before  it  is  dis- 
closed that  he  is  not  a  competent  witness,  the  opposite  party  must  then 
move  to  strike  out  his  evidence  if  he  would  avail  himself  of  the  objec- 
tion.    Heely  v.  Barnes,  i  Denio,  73. 

Parties  sometimes  estop  themselves  from  objecting  to  evidence 
which  would  have  been  objectionable  but  for  their  own  acts. 

If  both  parties  give  parol  evidence  of  the  contents  of  a  written  in- 
strument, without  any  objection  by  either  of  them,  both  parties  will 
be  held  to  have  acquiesced  in  receiving  parol  evidence  of  its  contents, 
and  neither  party  will  be  permitted  to  object  to  showing  fully  the  en- 
tire contents  of  the  instrument  by  parol  evidence.  Moss  v.  Stone,  5 
Barb.  516  ;  Seaman  v.  Benson,  4  id.  445.  And  when  one  party  agrees 
that  the  opposite  party  may  introduce  evidence  which  is  legally  inad- 
missible if  objected  to,  he  cannot  afterward  complain  of  the  recep- 
tion of  such  evidence,  nor  of  the  reception  of  other  evidence  of  a  simi- 
lar character.  Rundell  v.  Butler,  10  Wend.  119.  When  a  party  con- 
sents to  establish  a  law  of  his  own  as  to  evidence,  he  must  abide  by  it. 
lb. 

In  taking  notes  of  evidence,  it  is  sometimes  the  case  that  a  question 
is  raised  as  to  what  the  witness  testified.  In  such  a  case,  if  the  witness 
is  requested  to  repeat  his  answer,  and  he  does  so  partially,  but  omits  to 
state  the  whole  of  it,  or  if  it  is  claimed  by  counsel  that  a  part  of  it  is 
omitted,  and  the  witness  asserts  that  he  has  repeated  the  entire  answer, 
the  party  claiming  the  entire  answer  may  call  the  stenographer  or  short- 
hand writer  of  the  court,  and  swear  him  as  to  the  fact  whether  he  has 
taken  such  answer,  and  whether  the  witness  has  repeated  the  whole  of 
it.  Rex  V.  Slater,  6  Carr.  &  Payne,  334.  So,  too,  any  other  person 
would  be  equally  competent  for  the  same  purpose,  if  he  took  the  entire 


EVIDENCE.  575 


Opinions  and  belief,  skill  and  science,  etc. 


answer  down  in  tlie  language  employed  by  the  witness,  and  he  can 
swear  positively  that  it  was  used  by  the  witness. 

§  28.  Opinions  and  belief,  skill  and  science,  etc.  A  witness  is 
examined,  either  as  to  facts,  simply,  which  he  himself  knows,  or,  in 
some  instances,  as  to  his  own  inferences  from  facts,  or  as  to  facts  which 
he  has  heard  from  others.  In  ordinary  cases,  the  witness  ought  to  be 
examined  as  to  facts  only,  and  not  as  to  any  opinion  or  conclusion  which 
he  may  have  drawn  from  facts,  for  those  are  to  be  formed  by  the  court 
or  a  jury,  except,  indeed,  where  the  conclusion  is  an  inference  of  skill  and 
judgment.     Morehouse  v.  Mathews^  2  IST.  Y.  514. 

A  witness  examined  as  to  facts  ought  to  state  those  only  of  which 
he  has  personal  knowledge ;  and  such  knowledge  is  supposed,  if  not 
expressly  stated,  upon  the  examination  in  chief ;  and  upon  cross-ex- 
amination, his  means  of  knowledge  may  be  fully  investigated,  and  if 
he  has  not  had  sufficient  and  adequate  means  of  knowledge,  his  evidence 
will  be  struck  out.  A  witness,  on  his  examination  in  chief,  must  not, 
as  a  general  rule,  be  examined  as  to  his  helief,  or  his  persuasion,  but 
only  as  to  his  knowledge  of  the  facts  in  the  case,  because  judgment  is 
to  be  given  according  to  the  allegations  and  th.ejproofs.  An  old  case 
will  illustrate  this  principle  :  The  question  in  the  case  was,  whether  a 
notice  of  protest  was  duly  served.  The  service  was  made  by  a  clerk 
of  the  notary  ;  and  on  the  trial  he  was  a  witness,  but  he  had  no  recol- 
lection whether  the  service  was  made  at  the  proper  time.  He  produced 
a  copy  of  the  protest,  at  the  foot  of  which  was  a  memorandum  in  these 
words :  "  Served  notices  of  protest  at  indorsers'  offices ;  "  which  mem- 
orandum was  in  his  handwriting.  He  further  testified  that  he  had  no 
recollection  of  the  service,  except  what  was  indicated  by  the  memoran- 
dum ;  that  he  was  certain  that  the  memorandum  was  made  on  the  day 
of  the  protest,  though  he-  had  no  positive  recollection  when  it 
was  made ;  that  he  was  confident  of  the  service,  from  his  invari- 
able custom ;  and  that  it  was  possible  that  the  service  was  not  made  as 
the  memorandum  stated.  The  court  held  the  proof  of  service  defect- 
ive, and  used  the  following  language  :  "  The  testimony  of  the  clerk,  in 
respect  to  the  time  of  the  service,  is  nothing  more  than  the  conclusion 
he  draws  from  the  existence  of  the  memorandum,  the  time  of  protest, 
and  his  custom  in  serving  such  notices.  It  was  no  proof  of  the  fact 
that  the  service  was  made  within  the  time  required  by  law,  but  simply 
a  conclusion  formed  in  his  mind,  from  the  existence  of  other  facts.  If 
he  had  any  recollection  of  the  circumstance  of  having  served  the 
notices,  however  faint  may  have  been  the  impression  remaining  upon 
his  memory,  it  would  be  evidence  of  the  fact  to  submit  to  a  jury.     But 
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he  had  none.  His  memory  totally  failed  him.  "When  he  saw  the 
memorandum,  he  was  convinced  that  he  had  made  the  service,  and  was 
willing  to  swear  positively  that  he  made  it  on  the  14th,  but  not  because 
the  memorandum  recalled  or  revived  the  recollection  of  a  circumstance 
which  had  passed  from  his  memory,  but  from  a  conviction  in  his  mind, 
the  result  of  an  operation  of  reason  and  judgment.  The  recollection 
of  a  fact  by  a  witness  is  one  thing,  and  his  presuming  or  being  con- 
vinced of  the  existence  of  a  fact,  in  respect  to  which  he  has  no 
recollection,  is  another.  The  former  is  the  only  testimony  which  it  is 
competent  for  a  witness  to  give ;  the  other,  upon  a  fact  which  is 
disputed,  is  no  testimony  at  all."  Dalt,  J.,  Ta/ylor  v.  Strvnger,  1 
Hilt.  377, 381.  The  mere  opinion  of  a  witness  who  has  no  knowledge 
of  the  subject  of  which  he  speaks  is  inadmissible.  Atlomtic  .Dock  Co. 
V.  Lilly,  45  N.  T.  499. 

In  another  case  it  was  important  to  show  that  a  specified  conversa- 
tion alluded  to  a  particular  time,  at  which  it  was  alleged  a  warranty 
was  made  as  to  a  certain  horse.  The  witness  testified  that  there  was 
nothing  in  the  conversation  from  which  he  could  say  that  the  plaintiff 
alluded  to  the  time  of  the  sale  as  the  period  when  the  defendant  had 
given  this  information.  He  was  then  asked  by  the  defendant's  counsel 
what  his  lelief  was  as  to  that  fact.  This  was  objected  to,  but  the  evi- 
dence was  allowed,  and  the  judgment  was  reversed.  The  court  said  : 
"  The  justice  erred  in  permitting  the  witness  to  state  his  lelief,  after  he 
had  sworn  that  there  was  nothing  in  the  conversation  from  which  he 
could  say  that  the  plaintiff  referred  to  the  time  of  the  sale.  Cutler  v. 
Carpenter,  1  Cow.  81,  83.  And  see  Butler  v.  Benson,  1  Barb.  527, 
537.  It  is  not  proper  to  ask  a  witness  what  he  supposed,  at  the 
time,  was  the  effect  of  a  particular  transaction,  or  to  ask  what  im- 
pression was  produced  upon  his  miud  by  what  passed.  The  inquiry 
ought  to  be  what  was  said  or  done.  Weber  v.  Kingsland,  8'  Bqsw. 
416.     See  Eiglee  v.  Qua/rdian  Mut.  Ins.  Co.  of  N.  T.,  66  Barb.  462. 

A  witness  should  never  be  allowed  to  give  his  "  best  impressions  " 
as  to  a  matter  of  which  he  has  no  personal  knowledge.  State  v.  Thorp, 
72  N.  C.  186. 

A  witness  who  has  testified  as  to  conversations  had  with  a  party 
cannot  testify  as  to  the  impression  left  on  his  mind  by  the  conversa- 
tion. He  must  either  state  the  language  used  or  the  substance  of  it. 
^llin  V.  Wilson,  33  Md.  135.  But  where  a  witness  has  testified  as  to 
facts  coming  under  his  observation  and  has  declined  to  swear  positively 
whether  a  certain  act  was  or  was  not  done,  it  is  competent  for  him  to 
testify  to  an  impression  or  belief  on  the  subject.     Blake  v.  People,  73 
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jS".  Y.  586  ;  Snell  v.  Moses,  1  Johns.  96,  103  ;  Lewis  v.  Freeman,  17 
Me.  260;  FranUin  v.  City  of  Macon,  12  Ga.  257;  Bex  v.  Pedley,  1 
Leach,  325 ;  Regina  v.  Schlesinger,  12  Q.  B.  670  ;  FolTces  v.  Ghadd,  3 
Doug.  157,  159.  It  will  be  error  to  exclude  a  statement  made  by  a 
witness  merely  because  he  qualifies  it  with  the  remark  "  this  is  my  im- 
pression," as  the  added  clause  is  equivalent  to  saying,  "  this  is  my  best 
recollection  of  the  matter,  though  I  am  not  absolutely  certain."  Swin- 
ney  v.  Booth,  28  Texas,  113. 

So  far  as  it  regards  mere  belief  or  persuasion,  which  does '  not  rest 
upon  a  sufiicient  or  legal  foundation,  the  cases  just  cited  show  that  they 
are  not  competent  evidence.  But  there  are  cases  of  persuasion  or  belief, 
founded  upon  the  actual  knowledge  of  the  witness,  in  which  the  belief 
of  the  witness  is  proper  evidence.  On  question  of  identity  of  persons, 
or  of  handwriting,  when  the  witness  is  familiar  with  the  handwriting 
in  question,  or  with  the  person  whose  identity  is  in  dispute,  such  wit- 
ness may  state  his  belief  as  to  the  identity  of  the  person  or  the  genuine- 
ness of  the  signature,  although  he  may  not  be  able  or  willing  to  swear 
positively.  Iii  such  a  case,  however,  the  question  is  not  merely  one  of 
belief,  as  in  the  cases  cited.  It  is  clearly  a  matter  of  recollection,  and 
the  question  is,  how  confidently  the  witness  can  speak  upon  that  subject. 
Thebelief  of  thewitness,  insuchacase,isa  mere  matter  of  recollection, 
and  its  value  is  entirely  a  question  for  the  jury  or  the  justice  in  their 
place. 

There  are  well-established  exceptions  to  the  rule  that  witnesses  must 
speak  as  to  facts  alone.  One  of  these  exceptions  is  when  the  question 
is  one  of  skill  or  science.  "When  professional  men  and  others  give  evi- 
dence on  matters  of  skill  and  judgment,  their  evidence  frequently  does 
not,  and  often  cannot,  from  the  nature  of  the  case,  extend  beyond 
opinion  and  belief.  And  the  general  rule  is,  that  when  the  question  is 
one  of  skiU  or  science,  or  the  inference  is  one  of  skiU  and  judgment, 
the  opinion  of  experienced  persons  is  admissible,  for  by  such  means 
only  can  a  court  or  jury  be  enabled  to  form  a  correct  conclusion.  The 
general  distinction  is  this,  that  the  jury  must  judge  of  the  facts  for 
themselves,  but  that  whenever  the  question  depends  on  the  exercise  of 
peculiar  skill  and  knowledge  that  may  be  made  available,  it  is 
not  a  decision  by  the  witness  on  a  fact  to  the  exclusion  of  the  jury,  but 
the  establishment  of  a  new  fact,  relation,  or  connection,  which  would 
otherwise  remain  unproved.  Not  to  admit  such  evidence  would  be  to 
reject  what  was  essential  to  the  investigation  of  truth.  But,  to  render 
opinions  competent  evidence,  it  is  important  that  two  things  should 
exist  in  the  case.  First,  the  matter  upon  which  it  is  proposed  to  intrO' 
73 
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duce  evidence  of  opinions  must  be  one  of  shUl  or  science.  Weane  v. 
K.  J).  (&  M.  B.  E.  Co.,  45  Iowa,  246 ;  Milwaukeei  etc.,  B.  B.  Co.  v. 
Kellogg,  94  U.  S.  469  ;  Baptist  Ohiirch  v.  Brooklyn  Fire  Ins.  Co.,  28 
N.  Y.  153.  And,  secondly,  the  witness  must  be  shown  to  possess  snch 
knowledge  or  skill  as  to  render  him  competent  to  give  an  opinion. 
Binds  V.  Harbon,  58  Ind.  121 ;  Haggerty  v.  Brooklyn  City  <&  New- 
town B.  B.  Co.,  61  N.  T.  624 ;  Baptist  Church  v.  Brooklyn  Fire 
Ins.  Co.,  28  id.  153.  "Where  the  question  is  not  one  of  skill  or  science, 
opinions  will  not  be  evidence  no  matter  how  learned  or  scientific  the 
witness  may  be  whose  opinion  is  asked. 

A  few  illustrations  from  the  adjudged  cases  will  not  be  inappropriate^ 
by  way  of  applying  these  principles. 

In  one  case,  Lamoure  v.  Caryl,  4  Denio,  370,  the  opinion  of  a 
farmer  was  held  to  be  incompetent  to  prove  the  value  of  the  services  of 
a  clerk  in  a  country  store.  And  the  court  said,  pages  373,'  374  :  "  A 
witness  for  the  defendant,  who  had  known  him  a  clerk  while  in  the 
service  of  the  plaintiff,  was  asked  by  the  defendant  what  his  services 
were  worth.  The  witness  had  testified  that  he  was  a  farmer,  and  did 
not  know  what  clerks  in  country  stores  usually  received.  The  plaintiff 
objected  to  the  inquiry,  but  the  objection  was  overruled,  and  the  ques- 
tion was  answered.  In  general  the  opinion  of  a  witness  is  not  evidence 
for  a  jury,  although  there  are  exceptions  to  the  rule.  But  they  all 
proceed  upon  the  principle,  that  the  question  is  one  of  science  or  skill, 
or  has  reference  to  some  subject  upon  which  the  jury  are  supposed  not 
to  have  the  same  degree  of  knowledge  with  the  witness.  The  evi- 
dence of  experts  is  received,  on  the  ground  of  science  or  skill,  and  wit- 
nesses may  speak  on  the  value  of  property  or  labor,  when  it  appears  they 
have  any  peculiar  sources  of  knowledge  to  guide  them  on  these  subjects, 
and  which  are  not  presumed  to  be  equally  within  reach  of  the  jury. 
The  witness  whose  opinion  was  received  was  not  shown  to  have  any 
means  of  knowledge  on  this  subject,  beyond  the  range  of  the  jury. 
Objection  was  made  to  his  opinion  being  received  as  evidence.  The 
objection  was  well  founded,  and  should  have  been  sustained.  The  par- 
ties were  entitled  to  the  judgment  of  the  jury  on  the  value  of  the  de- 
fendant's services,  and  how  were  they,  rightfully,  to  be  aided  by  the 
mere  opinion  of  a  witness  who  had  no  means  of  information  beyond 
their  own  ?  Opinions  are  to  be  formed  by  jurors,  but  it  is  the  business 
of  the  witnesses  to  dealVith  facts.  Even  where  their  opinions  are  al- 
lowable, it  is  more  with  a  view  to  inform  the  jury  on  some  matter  of 
fact  than  for  the  mere  purpose  of  obtaining  an  opinion.  The  ex- 
pressed opinion  of  an  expert,  or  of  a  person  acquainted  with   some 
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peculiar  subject  or  business,  is  little  more  than  a  brief  abstract  of  a 
long  examination.  The  law,  in  such  case,  allows  the  opinion  as  a  sub- 
stitute for  an  extended  examination.  It  is  brief  and  intelligible,  and 
may  very  properly  be  received  as  the  result  of  what  would  be  estab- 
lished by  the  evidence  of  the  witness,  if  given  in  detail.  But  when  the 
witness  has  no  such  information  to  impart,  the  law  will  in  no  case 
permit  his  opinion  to  be  received."  And  see  Jefferson  Ins.  Co.  v.  Go- 
theal,  1  Wend.  72,  T8 ;  Mercer  v.  Vose,  67  N.  T.  56 ;  Soott  v.  LiU- 
enthal,  9  Bosw.  225. 

The  clerk  might  have  testified  as  to  the  value  of  his  services,  as  it  is 
a  general  rule  that  one  who  has  rendered  services  for  another  is  com- 
petent to  give  an  -opinion  as  to  their  value,  leaving  the  value  of  such 
opinion  to  be  determined  by  the  court  or  jury.  Mercer  v.  Vose,  67  N. 
Y.  56. 

An  expert  who  has  no  knowledge  as  to  the  character  of  services  ren- 
dered in  nursing  a  sick  person,  or  the  condition  of  a  patient  at  the  time 
except  from  the  description  of  other  witnesses,  is  incompetent  to 
give  an  opinion  as  to  their  value,  although  if  he  had  personal  knowl- 
edge of  such  facts  he  would  be  competent  to  give  an  opinion  of  the 
value  of  such  services.  Reynolds  v.  Bohinson,  64  N.  T.  589 ;  People 
V.  Lake,  12  id.  358  ;  Carpenter  v.  Blake,  2  Lans.  206.  In  such  cases 
it  is  not  the  province  of  the  witness  to  reconcile  and  draw  inferences 
from  the  evidence  of  other  witnesses  and  to  take  in  such  facts  as  he 
thinks  their  evidence  has  established,  or  as  he  can  recollect  and 
carry  in  his  mind,  and  thus  form  and  express  an  opinion.  But 
his  opinion  may  be  obtained  by  stating  to  him  a  hypothetical 
case,  taking  in  some  or  all  of  the  facts  stated  by  witnesses,  and 
claimed  by  the  counsel  putting  the  question  to  be  established  by  their 
evidence,  and  when  the  question  is  thus  stated,  the  witness  has  in  his 
mind,  a  definite  state  of  facts  and  the  province  of  the  jurors  is  not  inter- 
fered with.    Reynolds  v.  Robinson,^^.  JST.  T.  589. 

Where  a  party  seeks  to  exclude  a  question  which  calls  for  the  opinion 
of  a  witness,  on  the  ground  that  he  has  not  been  shown  to  be  compe- 
tent as  an  expert,  such  reason  must  be  specified  in  the  objection ;  and  if 
a  mere  general  objection  is  taken,  it  may  properly  be  overruled.  Mal~ 
lory  V.  Perkirvs,  9  Bosw.  672.  So  where  no  proper  foundation  has 
been  laid  for  the  introduction  of  expert  testimony,  the  objection  to  the 
receipt  of  the  evidence  must  specify  that  no  such  foundation  had  been 
laid.  A  general  objection  will  not  be  available  on  appeal.  Cushman  v. 
United  States  Life  Ins.  Co.,  70  IST.  T.  72 ;  Ldvin  v.  Russell,  42  id. 
251 ;    Williams  v.  Sa/rgeaM,  46  id.  481. 


580  EVIDENCE. 


Opinions  and  belief,  skill  and  science,  etc. 


In  putting  hypothetical  questions  for  the  purpose  of  obtaining  the 
opinion  of  experts  counsel  may  assume  facts  as  they  claim  them  to  ex- 
ist, and  an  error  in  the  assumption  will  not  make  the  interrogatory  ob- 
jectionable if  it  is  within  the  possible  or  probable  range  of  the 
evidence.     Harnett  v.  Oarvey,  66  N.  Y.  641. 

After  a  witness  has  testified  as  to  the  character  of  services  rendered, 
the  average  length  of  time  the  party  was  employed  each  day,  etc.,  a 
witness  who  has  heard  such  testimony  may  be  asked  "  assuming  that 
the  services  rendered  were  as  described  by  the  witness,  what  were 
they  worth  per  month ? "  A  question  in  this  form,  or  its  equivalent 
leaves  it  for  the  jury  to  pass  upon  the  credibility  of  the  testimony, 
upon  which  the  opinion  is  based.     MGCollum  v.  Seward,  62  N.  T.  316. 

The  amount  of  damages  which  may  result  from  the  breach  of  a 
contract  cannot  be  proved  by  the  opinion  of  a  witness. 

In  an  action  upon  a  lease  for  the  recovery  of  rent,  the  defendant 
claimed  to  recoup  damages,  which  he  alleged  he  was  entitled  to,  by 
reason  of  the  neglect  or  refusal  of  the  plaintiff  to  construct  or  keep 
in  repair  certain  water  arrangements  upon  the  premises  occupied  by 
the  defendant,  for  the  purposes  of  a  tavern,  and  an  innkeeper  was 
called  as  a  witness  for  the  defendant,  and  the  witness  was  asked, 
in  a  great  variety  of  forms,  how  much  it  was  worth  to  the  defend- 
ant to  have  that  water  supplied  by  the  aqueduct,  by  the  day,  the 
quarter,  and  by  the  year  ;  and  what  damage  the  defendant  would  sus- 
tain, per  day,  quarter,  and  year,  by  being  deprived  of  the  water ;  but 
this  evidence  was  excluded,  which  was  held  right.  Marger  v.  Ed- 
monds,  4  Barb.  256.  "  The  great  objection  to  this  species  of  evidence  is, 
that  it  calls  for  the  opinion  of  the  witness  upon  a  question  on  which 
the  opinions  of  witnesses  are  not  evidence.  The  diminution  in  the 
annual,  quarterly,  or  daily  value  of  the  premises,  occasioned  by  the 
withdrawal  of  this  water ;  or,  in  other  words,  the  amount  of  the  dam- 
age of  the  defendant,  arising  from  such  withdrawal  or  deprivation, 
would  depend,  for  its  just  determination,  not  on  any  professional  skill 
or  knowledge  of  the  witness,  but  on  a  vast  variety  of  facts,  from  which 
any  sensible  man  could  form  a  judgment,  as  well  as  a  tavern-keeper, 
living  in  another  town.  The  situation  of  the  tavern,  the  amount 
of  business  or  custom  it  enjoyed,  the  kind  of  customers  who  frequented 
it,  the  distance  from  a  stream,  well,  spring,  or  other  siipply  of  water, 
and  perhaps  the  expense  of  digging  a  well,  would  all  be  material  facts 
on  which  to  found  a  correct  opinion.  When  these  facts,  should  be 
spread  before  a  jury,  with  the  length   of  time  which  the  water  was 
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■withheld,  the  jury  would  be  enabled  to  give  a  reasonable  estimate  of 
the  damages."  Id.  258,  per  Geidlet,  J. 

So,  in  an  action  by  a  tenant  against  a  landlord  for  his  refusal  to  de- 
liver possession  of  the  premises  to  the  plaintiff,  it  is  not  competent  to 
prove  the  amount  of  damages  by  the  opinions  of  witnesses.  Oiles  v. 
<9'roo?e,4Barb.^261. 

Again,  in  an  action  for  the  recovery  of  damages  for  not  feeding  the 
plaintiffs  cattle  as  good  hay  as  the  defendant  agreed  to  do,  it  is  not 
competent  to  prove  the  amount  of  damages  by  asking  a  witness  what 
damage  accrued  in  consequence  of  feeding  the  cattle  upon  the  hay  in 
question,  instead  of  the  hay  agreed  upon.  Morehouse  v.  Mathews,  2  N. 
Y.  514.  The  court  said,  page  516  :  "  In  the  case  before  us,  the  witness 
could  have  legally  testified  to  the  degree  of  inferiority  of  the  hay  fed  to 
that  agreed  to  be  fed  by  the  defendant.  He  could  also  have  testified  as 
to  the  condition  of  the  cattle  when  brought  to  the  defendant's  and  when 
taken  away ;  and  to  any  other  fact  calculated  to  enable  the  court  or 
jury  to  form  a  just  opinion  on  the  question  of  damages  ;  but  the  mere 
opinion  of  the  witness  on  the  amount  of  damage  was  entitled  to  no 
weight.  If  the  witness  had  testified  that  he  was  acquainted  with  the 
value  of  cattle,  I  think  he  might  have  been  allowed  to  state  how  much 
less  valuable  these  were  when  taken  away  than  when  driven  to  the  de- 
fendant's, in  consequence  of  the  inferior  quality  of  the  food.  But 
then  he  should  state  the  facts  upon  which  he  founded  his  valuation,  so 
that  the  jury  might  be  able  to  appreciate  his  estimate  at  its  just  value." 
And  see  Nellis  v.  MeCarn,  35  Barb.  115  ;  and  opinion  in  DeWitt  v. 
Ba/rly,  17  N.  Y.  345 ;  Schemerhorn  v.  Tyler,  11  Hun,  649. 

In  an  insurance  action,  a  witness  will  not  be  permitted  to  testify  what 
is  meant  by  &j>ermcment  policy,  where  it  does  not  appear  that  the 
term  is  one  of  art,  or  that  it  was  employed  in  any  particular  business,  or 
that  the  witness  had  any  qualifications  for  interpreting  it  which  were 
not  equally  possessed  by  the  court  and  jury.  Baptist  Church  v.  Brook- 
lyn Fire  Ins.  Co.,  28  N.  Y.  153. 

But  where  the  question  is  one  of  skill  or  science,  and  the  witness  is 
competent  to  express  an  opinion,  he  may  be  asked  his  opinion.  When, 
for  instance,  the  witness  is  a  brick  or  a  tile  maker,  and  he  has  followed  the 
business  several  years,  he  may  be  asked  whether  a  certain  described  mode 
of  placing  the  brick  in  the  kiln  is  a  proper  one ;  or  he  may  be  asked  what 
effect  it  would  have  if  the  tiles  or  bricks  were  burned  when  lying  flat, 
instead  of  upon  an  end.  Wiggins  v.  Wallace,  19  Barb..  338.  Whether 
a  witness  is  competent  to  express  an  opinion  is  a  question  for  the 
justice,  yet  if  he  misjudges,  it  is  as  much  an  error  as  thoiigh  he  mis- 
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judged  upon  any  other  question.  lb. .  But  see  Nelson  v.  Sun  Mutual 
Ins.  Co.,  71  N.  Y.  453,  460  ;  Jones  v.  Tucker,  41  N.  H.  546. 

But  when  a  person  is  liable  for  proper  advances  which  may  be  needed 
for  the  support  of  an  infant,  it  is  not  proper  to  prove  by  a  witness  that 
certain  payments  were  properly  made  for  articles  purchased  for  such 
infant.     Merritt  v.  Seaman,  6  N.  T.  168. 

In  actions  for  negligence  it  is  not  competent  to  ask  a  witness  whether 
the  negligence  of  one  of  the  parties  caused  the  alleged  injury  for  which 
the  action  is  brought,  or  whether  certain  specified  acts  constitute  negli- 
gence. In  an  action  for  injuries  arising  from  a  collision  of  vessels,  it  is 
not  competent  for  the  defendant  to  ask  his  pilot  either  of  the  following 
questions :  "  Was  that  collision  caused  by  any  negligence  of  yours  ?  " 
or,  " From  what  you  discoveredof  the  tug  in  coming  down,  was  she  in 
fault,  and  how  ? "  because  such  questions  are  intended  to  elicit  the 
opinion  of  the  witness  upon  questions  which  are  to  be  decided  by  the 
court  or  jury  upon  the  evidence  introduced  on  the  trial.  Crofut  v. 
BrooUyn  Ferry  Co.,  36  Barb.  201. 

So  in  an  action  to  recover  for  damages  for  injuries  to  plaintiff's  canal 
boat  alleged  to  have  been  caused  by  the  defendant's  negligence  it  is  not 
proper  to  ask  a  witness  whether  the  defendant,  in  the  opinion  of  the 
witness  as  a  canal  boatman,  in  any  way  omitted  or  neglected  to  do  any 
thing  which  might  have  been  done  to  save  the  boat.  Ca/rpenter  v. 
Eastern  TroMsportation  Co.,  71  IS".  Y.  574. 

An  expert  may  be  asked  whether  certain  acts  which  are  proven  are 
seamanlike  and  proper,  under  a  given  state  of  circumstances,  but  he 
cannot  be  allowed  to  express  an  opinion  as  to  what  was  or  was  not  done 
as  a  matter  of  fact.  lb. 

Upon  a  question  of  negligence  in  mooring  a  vessel,  it  is  proper  to 
ask  a  witness,  who  has  been  shown  to  be  competent  to  give  an  opinion, 
what  was  the  condition  of  the  fastenings  of  the  vessel  as  to  safety  ; 
because  this  is  a  subject  of  science  and  experience,  and  not  one  of 
common  knowledge.  Moore  v.  Westervelt,  9  Bosw.  558 ;  S.  C. 
affirmed,  27  IST.  Y.  234. 

So  in  an  action  to  recover  damages  for  losses  sustained  from  fire, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant  in  the 
use  of  a  steam  dredging  machine,  it  is  not  competent  to  ask  a  witness 
whether  he  considers  it  dangerous  to  use  a  steam  dredge  without  a 
spark  catcher.  Teall  v.  Barton,  40  Barb.  137 ;  S.  C,  25  K  Y. 
544,  by  name  of  Hinds  v.  Barton. 

So,  in  an  action  by  a  traveler  for  the  recovery  of  money  which  had 
been  stolen  from  a  locked  portmanteau  left  in  a  locked  room  of  the  de- 
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fendant,  who  was  an  innkeeper,  it  was  held  that  the  opinions  of  other 
innkeepers  that  the  plaintiff  was  negligent  in  thus  leaving  his  money 
were  not  competent  evidence.     Taylor  v.  Monnot,  4  Duer,  116, 

In  an  action  against  a  defendant  for  the  loss  of  a  considerable  quan- 
tity of  wheat,  which  it  is-  alleged  was  lost  by  reason  of  the  negligence 
of  the  defendant  in  threshing  it,  the  cases  are  conflicting  whether  the 
plaintifE  is  permitted  to  ask  a  witness  how  much  wheat  was  wasted  by  the 
defendant  in  threshing  six  hundred  and  forty-eight  bushels  of  wheat, 
according  to  the  defendant's  tally  of  the  plaintiff's  wheat.  It  was  held 
that  he  could  not  do  so,  in  Cooh  v.  Broclcvjay,  21  Barb.  331.  But  see 
Harjoending  v.  Shoemaker,  37  id.  270,  to  the  contrary,  where  the 
following  question  was  held  to  be  proper,  after  showing  the  wit- 
ness to  be  competent  to  express  an  opinion :  "  How  much  less 
buckwheat  was  there  than  there  would  have  been  if  the  same  had 
been  properly  threshed  ?  " 

In  an  action  brought  in  a  justice's  court  for  trespasses  upon  the 
plaintiff's  land  by  the  defendant's  cattle  and  horses,  in  a  case  in  which 
the  defendant  does  not  appear  in  the  action,  and  where  the  only  evi- 
dence to  show  the  amount  of  the  plaintiff's  damages,  or  from  which  the 
justice  could  properly  determine  the  amount,  was  the  opinions  of  a 
witness,  it  was  held  that  there  was  not  sufficient  legal  evidence  to  sup- 
port a  judgment  in  favor  of  the  plaintiff,  and  it  was,  therefore,  reversed. 
Armstrong  v.  Smith,  4A  Barb.  120.  This  ease  overrules  Nellis  v.  Mo- 
Carn,  35  Barb.  115,  on  this  point,  and  reviews  a  large  number  of 
cases.     See,  also,  Seamans  v.  Smith,  46  Barb.  320. 

In  an  action  of  trespass  for  damages  done  by  the  defendant's  cattle, 
horses  and  sheep  to  the  plaintiff's  orchard  and  crops,  the  plaintiff  was 
a  witness  in  his  own  behalf,  and  after  he  had  testified  that  he  had  one 
and  three-quarter  acres  of  buckwheat  on  his  land  in  1861,  and  that  after 
it  was  cut,  the  defendant's  horses  got  into  the  lot  and  tore  the  buck- 
wheat to  pieces  and  ate  what  they  wanted,  it  was  held  the  following 
question  was  competent :  "  State,  if  you  can,  what  portion  of  the  buck- 
wheat the  defendant's  horses  destroyed  in  the  fall  of  1861  ? "  because 
the  plaintiff  was  shown  to  be  a  farmer,  and  his  knowledge  rendered 
him  competent  to  give  an  opinion  ;  and  on  such  a  question,  opinion  is 
competent  evidence.  Seamans  v.  Smith,  46  Barb.  320,  approving 
Armstrong  v.  Smith,  44  id.  120.  So,  in  the  same  case,  the  plaintiff 
testified  that  the  defendant's  cattle  went  into  one  acre  of  his  peas,  and 
destroyed  two-thirds,  and  that  they  were  worth  $4  a  bushel ;  and  it  was 
held  that  his  counsel  might  ask  him  the  following  question :  "  If  that 
piece  of  peas  had  not  been  injured  by  the  stock,  how  much  would  it 
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have  produced  that  season  1 "  lb.  The  plaintiff  also  testified'  that  the 
defendant's  hogs  destroyed  all  his  peas,  thirty  rods ;  that  they  were 
good  peas  and  podded  when  destroyed ;  and  that  he  could  tell  what  the 
ground  would  have  produced  if  the  peas  had  not  been  destroyed  ;  and 
it  was  held  that  it  was  competent  to  ask  him  what  the  ground  would  have 
produced  if  the  peas  had  not  been  destroyed  by  the  defendant's  hogs, 
lb. 

In  an  action  for  damages  to  grass  done  by  the  defendant's  cattle,  it  is 
proper  for  a  witness  to  state  the  amount  of  meadow  land  trespassed 
upon,  the  quality  of  the  grass  growing  upon  it,  and  his  opinion  as  to  the 
value  of  the  grass  ;  but  he  cannot  testify  directly  that  the  damage  to 
the  grass  was  a  specified  sum.  It  is  for  the  jury  to  estimate  the  damages. 
Richardson  v.  Northrup,  QQ  Barb.  85. 

In  an  action  for  the  recovei-y  of  damages  sustained  by  the  plaintiff, 
by  reason  of  having  his  land  burned  over,  and  the  wood  and  timber 
thereon  burned  and  injured,  by  the  negligence  of  the  defendant  in  im- 
properly setting  fire  to  brush  on  his  own  farm,  it  is  not  competent  for 
the  plaintiff  to  ask  a  witness  to  state,  from  what  he  saw,  how  much 
damage  was  done  to  the  farm.     Simons  v.  Monier,  29  Barb.  420. 

In  an  action  against  a  guarantor  on  the  covenants  contained  in  a 
lease  that  the  lessor  would  not  sow  any  mustard  seed  or  white  daisies 
on  the  farm  diiring  his  tenancy  it  is  not  competent  to  ask  a  witness 
"  How  much  was  the  damage  to  that  farm  in  consequence  of  the  daisies 
upon  it?  "  Thompson  v.  Dickhart,  %Q  Barb.  604. 

So  in  an  action  to  recover  the  possession  of  a  canal  boat,  with  dam- 
ages for  the  taking  and  detention,  it  is  error  to  allow  a  witness  to  answer 
the  question,  "  State  the  damages  for  the  taking  and  withholding  of  the 
boat  diaring  that  time?"  Oreen  v.  Plmik,  48  IST.  Y.  669.  See  Van 
Deusen  v.  Young,  29  id.  9 ;  Treepenning  v.  Corn  Exchange  Ins. 
Co.,  43  id.  279. 

In  an  action  against  a  carrier  for  the  recovery  of  the  value  of  a  horse, 
which,  it  was  alleged  by  the  plaintiff,  had  died  from  injuries  caused  by 
the  negligence  of  the  defendant,  it  is  not  competent  to  ask  the  opinion 
of  a  witness  whether  a  woimd,  which  he  saw  inflicted  on  the  horse,  was 
suificient  to  cause  the  death  of  the  horse, when  the  witness  has  testified 
previously  to  asking  such  question,  as  follows :  "  I  have  been  acquainted 
with  horses  twenty-five  years ;  I  have  owned  horses  for  twenty-five 
years,  from  one  to  sixty,  all  the  time ;  I  have  doctored  all  my  own 
horses  for  fifteen  years,  and  the  same  for  other  people ;  I  doctor  a  horse 
pretty  much  as  I  do  myself."  Harris  v.  Panama  Bail/road  Co.,  3 
Bosw.  7.     In  the  case  last  cited,  the  witness,  after  expressing  an  opinion 
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that, the  wound  was  sufficient  to  cause  the  death  of  the  horse,  testified 
as  follows  in  cross-examination :  "  1  am  not  a  horse  doctor ;  I  have 
seen  the  skeleton  of  a  horse,  but  never  have  seen  the  sinews  and  nerves ; 
I  was  called  up  to  doctor  a  horse  about  two  years  ago ;  the  mare  had 
run  away,  and  had  run  a  shaft  into  her  shoulder  ;  I  bled  the  mare  that 
night ;  that  wound  did  not  bleed."  The  court  said,  pages  12,  13  : 
"  Whether  a  man  had  owned  only  one  horse  or  a  span  continuously,  or 
has  owned  from  one  to  sixty,  if  he  has  never  studied  the  diseases  of 
horses,  and  more  especially  if  he  is  unskilled  as  to  the  effect  of  wounds, 
an(J  has  never  treated  siich  injuries,  it  is  difficult  to  say  on  what  principle 
his  mere  opinion  upon  the  question  whether  a  particular  wound  was 
sufficient  to  produce  death,  is  admissible  as  evidence.  In  such  a  case 
the  opinion  is  not  based  upon  skill  or  science,  which  the  jury  cannot  be 
supposed  to  possess  to  the  same  extent  as  the  witness." 

"When  it  is  alleged  that  a  horse  has  a  particular  disease,  medical  books 
are  not  competent  evidence  to  prove  the  existence  of  the  disease,  but 
the  facts  stated  in  such  books  must  be  proved  in  the  same  manner  as 
any  other  facts  are  established  on  the  trial.  lb.  And  see  Collier  v. 
Simpson,  5  Carr.  &  Payne,  73.  A  general  dictionary  of  the  English 
language  is  not  authority  to  show,  on  a  trial,  the  meaning  of  a  word 
which  is  relied  on  as  deriving  a  peculiar  meaning  from  mercantile  usage. 
Houghton  v.  Gilhm't,  7  Carr.  &  Payne,  TOl. 

In  actions  for  torts,  the  amount  of  damages  cannot  be  proved  by 
opinions.  And  in  an  action  by  a  landlord  against  a  tenant  for  commit- 
ting waste  by  cutting  down  trees,  it  is  not  competent  for  the  tenant  to 
prove,  by  the  opinion  of  witnesses,  that  such  acts  were  not  injurious  to 
the  inheritance,  and,  therefore,  not  waste.  McGregor  v.  Brown,  10 
N.  T.  114. 

But  it  had  been  held  that,  in  an  action  for  the  recovery  of  damages 
for  a  negligent  destruction  of  fruit  trees  it  is  competent  to  prove  the 
value  of  such  trees,  independent  of  their  connection  with  the  land,  if 
such  value  is  proved  by  a  witness  who  is  competent  to  speak  of  their 
value,  as,  for  instance,  a  nurseryman.  Whiibeck  v.  New  York  Central 
H.  B.  Co.,  36  Barb.  644.  This  rule  does  not  extend  so  far  as  to  per- 
mit a  witness  to  give  his  opinion  as  to  the  amount  of  damages  which  a 
plaintiff  sustains  in  consequence  of  a  wrongful  act  of  the  defendant. 
And,  in  an  action  by  a  tenant  against  a  landlord  for  unlawfully  cutting 
a  door  into  one  of  the  tenant's  rooms,  it  was  held  that  the  tenant  could 
not  ask  a  witness  how  much  damage  was  sustained  in  the  operation 
of  the  work.  Rodgers  v.  Fletcher,  13  Abb.  299. 
74 
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So  in  an  action  of  trespass  by  a  tenant  against  his  landlord  for  enter, 
ing  upon  the  demised  premises,  and  making  alterations  and  additions 
to  the  building,  it  is  not  competent  to  ask  witnesses  the  general  ques- 
tion, what  was  the  amount  of  the  damage  sustained  by  the  plaintiff. 
Duff  V.  Lyon,  1  E.  D.  Smith,  536.  The  witness  should  state  the  facts, 
and  they  may  also  give  evidence  of  any  special  damages  alleged  in  the 
complaint,  and  the  jury  are  then  to  estimate  and  assess  the  damages 
upon  all  the  evidence.  lb. 

So  in  an  action  for  wrongfully  preventing  the  plaintiff  from  using  a 
saw-mill,  it  is  not  proper  to  ask  a  witness  what  amount  of  damage  -the 
plaintiff  sustained  in  consequence  of  the  mill's  lying  still  for  a  fort- 
night. Doolittle  V.  Eddy,  7  Barb.  74.  Though,  if  the  question  is  im- 
properly allowed,  and  the  witness  does  not  give  any  opinion  upon  the 
matter,  but  merely  states  proper  facts,  the  erroneous  decision  will  do 
no  harm.  lb. 

The  value  of  a  dog  cannot  be  proved  by  opinion,  when  the  action  is 
for  unlawfully  killing  him.  Dunlap  v.  Snyder,  17  Barb.  661,  over- 
ruling Brill  V.  Flagler,  23  Wend.  354 ;  and  see  Smith  v.  Oriswold,  15 
Hun,  273 ;  Brown  v.  Hdburger,  52  Barb.  15.  In  the  case  last  cited  the 
court  says  :  "  Opinions  in  regard  to  the  value  of  dogs,  which  have  no 
standard  or  marketable  value,  are  necessarily  fanciful,  depending  on  the 
fancy  or  predilection  of  the  witness  and  are  not  competent.  In  order 
to  render  opinions  as  to  the  value  of  a  dog  competent,  it  should  first  be 
shown  that  the  dogin  question  is  a  marketable  animal  usually  vendible 
at  some  proximately  regular  price." 

In  actions  for  the  recovery  of  damages  for  a  nusiance,  the  amount  of 
damages  sustained  cannot  be  proved  by  the  opinions  of  witnesses. 
Fish  V.  Dodge,  4  Denio,  312.  This  was  so  held  in  the  case  last  cited, 
in  which  the  plaintiff  sued  the  defendant,  for  causing  dust  and  noise 
to  annoy  the  plaintiff,  by  doing  the  work  of  finishing  steam  boilers  in 
a  part  of  the  building  adjoining  that  in  which  the  plaintiff  lived. 

There  is  one  important  exception  to  the  rule,  that  witnesses  cannot 
give  opinions  as  evidence,  when  the  question  is  not  one  of  skill  and 
science.  It  is  now  well  settled  that  any  person  who  is  acquainted  with 
the  value  of  the  particular  kind  of  property  sold,  or  the  kind  of  ser- 
vices rendered,  may  express  an  opinion  as  to  its  value.  Rochester  and 
Syracuse  R.  R.  Co.  v.  Budlong,  10  How.  289  ;  Holton  v.  Board  of 
Commissioners  of  LaTee  County,  55  Ind.  194 ;  Tate  v.  Missouri,  etc., 
R.  R.  Co.,  64  Mo.  149.  But  on  a  question  of  value,  a  witness  can  tes- 
tify to  an  opinion  only  when  shown  competent  to  speak  upon  the  sub- 
ject.    Treepenning  v.  Corn  Exchange  Ins.  Co.,  43  JST.  Y.  279.     Farm- 
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ers  who  have  examined  lands  and  made  the  usual  inquiries  to  inform 
themselves  may  testify  as  to  their  value,  although  they  are  not  residents 
of  the  immediate  vicinity.     Stone  v.  Oovell,  29  Mich.  579. 

In  an  action  for  fraud  in  the  sale  of  a  horse,  a  -witness  who  swears 
that  he  has  a  knowledge  of  the  value  of  horses. from  having  kept  them 
and  dealt  in  them  for  a  number  of  years,  and  who  further  testifies 
that  he  knows  the  horse  in  question,  is  competent  to  give  an  opinion 
as  to  the  value  of  the  horse.  McDonald  v.  Christie,  42  Barb.  36. 
But,  if  the  witness  does  not  know  the  qualities  of  the  animal  spoken 
of,  he  is  not  competent  to  give  an  opinion  of  its  value.  Thorn  v. 
Cottchman,  28  How.  95,  Schoharie  County  Court. 

In  an  action  to  recover  the  value  of  articles  lost  by  a  carrier,  a  party 
who  has  been  in  this  country  for  five  years  is  competent  to  testify  as 
to  the  value  of  articles  brought  with  him  from  a  foreign  country,  but 
lost  by  the  carrier  on  the  passage ;  and  it  may  be  shown  that  he  has 
made  inquiries  here  as  to  the  value  of  such  articles.  Merrill  v.  Orin- 
nell,  30  N.  Y.  594. 

A  person  who  has  been  a  farmer,  but  has  abandoned  that  business  to 
become  a  mechanic,  is,  notwithstanding  such  change,  a  competent  wit- 
ness as  to  the  value  of  land  in  his  neighborhood.  Robertson  v.  Knapp, 
35  N.  Y.  91.  So  farmers  and  other  residents  of  the  immediate  neigh- 
borhood are  competent  witnesses  as  to  the  price  or  value  of  land  in 
that  neighborhood.  lb. 

A  person  who  has  acted  in  the  capacity  of  book-keeper  in  a  large 
brewery  for  more  than  four  years  is  naturally  and  necessarily  acquainted 
with  the  market  price  of  ale  and  beer  during  that  time,  and  he  is  a  com- 
petent witness  to  speak  of  its  value.  Kerr  v.  MoOuire,  28  How.  28  ; 
S.  C,  28  N.  Y.  446.  See  Harland  v.  LilUenthal,  53  id.  438. 

In  an  action  to  recover  compensation  for  drawing  leases,  etc.,  the 
value  of  such  services  can  be  proved  by  the  opinion  of  an  attorney  at 
law.  Beehman  v.  Planter,  15  Barb.  550. 

The  value  of  horses  may  be  proved  in  this  manner,  by  competent 
witnesses.  And  in  an  action  for  a  breach  of  warranty  in  the  sale  of  a 
span  of  horses,  which  were  warranted  to  be  only  ten  and  eleven  years 
old,  respectively,  when  the  proof  showed  that  they  were  over  twenty 
years  old  at  the  time  of  the  sale,  a  witness  was  allowed  to  state  what 
the  value  of  the  horses  would  be  if  they  were  of  the  age  represented, 
and  also  what  their  value  was  at  the  age  they  were  proved  to  be.  Rog- 
ers V.  Acherman^'iii  Barb.  134.  So,  in  an  action  to  recover  damages 
for  a  fraud  in  the  sale  of  a  horse,  a  competent  witness  may  be   asked 
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what  the  horse  in  question  would  be  worth  at  the  time  of  the  sale,  if 
kind  and  not  balky.  Nickley  v.  Thomas,  22  Barb.  652. 

So,  the  value  of  a  stove  may  be  proved  by  opinion  in  the  same  man- 
ner. Smith  V.  EUl,  22  Barb.  656. 

So,  in  an  action  to  recover  damages  for  the  breach  of  a  contract  of 
warranty  in  the  sale  of  a  cow,  as  good  and  young,  which  was  not  as 
warranted,  a  witness  who  had  seen  the  cow  was  allowed  to  state  what 
she  would  have  been  worth  if  good  and  young ;  and  also  to  state  what 
she  would  have  been  worth,  provided  she  gave  but  four  quarts  of  milk 
daily.     Joy  v.  HopTcvns,  6  Denio,  84. 

The  value  of  services  rendered  may  always  be  proved  by  those  com- 
petent to  speak  of  such  value.  But,  where  the  plaintiff  worked  for 
the  defendant,  and  was  boarded  and  clothed  by  him,  it  is  not  compe- 
tent for  the  defendant,  in  an  action  for  the  recovery  of  the  value  of  such 
services,  to  ask  a  witness  how  much  the  plaintiff's  services  were  worth 
over  and  above  his  board,  clothing,  etc.,  without  proving  or  offering  to 
prove  that  the  witness  knew  the  quantity  or  value  of  either  item  as- 
sumed by  the  question  to  have  been  furnished.  Lewis  v.  Trichey,  20 
Barb.  387.  Nor,  in  such  a  case,  can  the  defendant  put  this  general 
question  to  the  witness :  How  much,  under  all  the  circumstances, 
were  the  plaintiff's  services  worth  over  his  board  %  lb . 

So,  although  the  value  of  the  property  may  be  proved  by  the  opin- 
ions of  competent  witnesses,  it  is  not  proper  to  receive  the  opinion  of 
a  witness  as  to  the  value  of  property  which  he  has  not  seen.  WestlaJce 
V.  St.  Lawrence  Go.  Mutual  Ins.  Co.,  14  Barb.  206.  And  see  Jefferson 
Ins.  Co.  V.  Ootheal,  7  Wend.  72. 

But,  as  one  species  of  opinion,  it  is  competent  to  show  what  the  goods 
in  question  brought  at  a  fair  public  sale  by  auction.  Campiell  v. 
Woodwofth,  20  N.  T.  499.  Such  evidence  is  competent,  and  it  is  for 
the  jury,  or  the  court  in  their  place,  to  give  it  such  weight  as  it  may  be 
entitled  to  when  compared  with  the  other  evidence  in_  the  case.  lb. ; 
Gill  V.  MoNamee,  42  N.  Y.  44 ;  Dixon  v.  BwTc,  42  Barb.  70.  So  a 
price  list  stating  the  price  at  which  a  manufacturer  will  sell,  or  state- 
ments of  dealers  in  answers  to  inquiries,  are  competent  evidence  of  the 
market  price  of  a  marketable  comodity,  and  is  a  common  way  of  ascer- 
taining or  establishing  a  market  price.  Harrison  v.  Glover,  72  N.  T. 
451 ;  GUquofs  Champagne,  3  Wall.  143 ;  Lush  v.  Druse,  4  Wend.  313. 

So,  when  it  is  important  to  determine  who  was  in  actual  possession 
of  real  estate  at  a  specified  time,  a  witness  who  knows  the  fact  may  be 
asked  the  question,  who  was  in  such  possession.  Parsons  v.  Brown, 
15  Barb.  590.     The  question  may  be  said  to  be  a  mixed  one  of  law  and 
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fact ;  but  that  will  not  render  the  question  objectionable  ;  and  if  the 
opposite  party  desires  to  question  the  accuracy  of  such  opinion,  it  must 
be  done  by  a  cross-examination  of  the  witness.  lb. 

In  the  case  of  uninclosed,  unoccupied  woodland,  it  is  incompetent  to 
ask  a  witness  whether  he  was  in  the  possession  of  the  land.  The  pe- 
culiar facts  should  be  shown  which  in  law  constitute  possession  in  such 
cases.  If  the  witness  should  answer  to  such  a  question  that  he  was 
in  possession,  it  would  prove  nothing  if  the  facts  also  testified  to 
showed  that  he  was  not  in  possession.  Miller  v.  Long  Island  JR.  R. 
Go..,  71  N.  Y.  380. 

Where  the  question  relates  to  the  intention  of  a  party  when  he  is  the 
witness,  it  is  sometimes  competent  to  ask  for  his  intentions  so  far  as 
they  relate  to  some  act  done  by  him.  When  it  is  a  question  of  fact 
whether  an  assignment  was  made  with  an  intent  to  hinder,  delay  or 
defraud  creditors,  it  is  competent  to  ask  the  assignor,  if  he  is  a  witness, 
whether  he  intended  to  hinder,  delay  or  defraud  his  creditors  in  mak- 
ing the  assignment.     Seymour  v.  Wilson,  14  N.  Y.  567. 

In  an  action  to  recover  a  balance  alleged  to  be  due  iipon  the  sale  of 
chattels  when  the  defense  is  fraud  in  the  sale,  it  is  not  competent  to 
ask  the  plaintiff,  after  the  defendant  has  given  in  evidence  the  plaint- 
iff's representations  and  the  defects  in  the  property  sold,  "  Did  you  give, 
or  intend  to  give,  the  defendant  any  thing  more  than  your  opinion  in 
regard  to  the  matter  ? "      Waugh  v.  Fielding,  48  N.  Y.  681. 

In  an  action  to  recover  damages,  sustained  by  reason  of  the  fraudu- 
lent representations  of  the  defendant  as  to  the  credit  and  good  standing 
of  another  person  doing  business  under  the  designation  of  an  agent, 
the  defendant  will  not  be  allowed  to  state,  as  a  witness,  that  he  did  not 
intend  to  mislead  or  deceive  the  plaintiff,  nor  that  he  spoke  and  acted 
in  good  faith  in  the  belief  that  what  he  stated  was  true.  Ballard  v. 
Loohwood,  IDaly,  158;  distinguishing  this  case  from /S'e?/moM/' v.  Wil- 
son, 14  E".  Y.  567. 

In  an  action  for  falsely  representing  that  W.,  a  tradesman,  was  trust- 
worthy, the  defendant  called  as  a  witness  his  counterman,  who  was  ac- 
quainted with  the  transaction  between  the  defendant  and  W.,  and  asked 
him:  "  Was  W.,  at  the  time  of  the  transaction,  trustworthy,  to  your  be- 
lief ? "  and  the  defendant  also  called  four  tradesmen  of  the  same  town, 
who  were  asked  as  to  the  general  reputation  of  W.  for  trustworthiness  ; 
and  it  was  held  the  evidence  was  admissible.  Sheen  v„  Bumpstead, 
2  Hurlst.  &  Colt.  193  ;  affirming  S.  C,  1  id.  358.  The  principle  upon 
which  this  evidence  was  received  was,  that  if  it  was  a  common  opinion 
in  the  neighborhood  among  tradesmen  that  W.  was  solvent,  and  the 
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jury  should  find  that  the  defendant  shared  in  that  belief,  it  would  be 
some  evidence  that  he  acted  in  good  faith  in  making  the  representation. 

If  the  defendant  believed  W.  to  be  solvent  at  the  time  of  making 
the  representation,  he  would  not  be  liable.     Vol.  2,  p.  428. 

But  in  an  action  of  replevin,  where  it  is  alleged  that  the  property  in 
question  was  fraudulently  sold  for  the  purpose  of  hindering,  delaying 
and  defrauding  creditors,  the  purchaser  may  be  examined  as  to  his  in- 
tention in  making  the  purchase.  Bedell  v.  Ohase,  34  N.  T.  386; 
Starin  v.  Kelly,  88  id.  418. 

So  where  it  is  sought  to  impeach  a  general  assignment  for  the  benefit 
of  creditors,  it  is  proper  to  inquire  of  the  assignor  as  to  his  object  and 
intent  in  making  it.  Forbes  v.  Waller,  25  N.  Y.  430 ;  Watki/ns  v. 
Wallace,  19  Mich.  67.  And  in  an  action  for  a  malicious  proseciition, 
the  defendant  may  be  asked  as  a  witness  in  his  own  behalf,  as  to  the 
absence  of  malice,  and  as  to  the  existence  of  probable  cause ;  and  he 
may  state  that  he  believed  the  truth  of  the  charge  made  by  him  against 
the  plaintiff  in  the  action  alleged  to  have  been  malicious.  McKovm 
V-  Hunter,  30  N.  Y.  625.  See,  also,  Griffim,  v.  Marquardt,  21  id.  121. 
These  cases  in  the  Court  of  Appeals  are  all  of  them,  in  principle,  op- 
posed to  the  decision  in  Ballard  v.  LocTcwood,  above  cited.  There  are 
cases  in  which  an  act  is  lawful  or  unlawful,  depending  on  the  par- 
ticular intent  of  the  actor.  In  such  cases  it  is  competent  to  prove  the 
motive  ''and  intent  of  the  party.  Seymour  v.  Wilson,  14  JS".  Y.  567  ; 
Fiedler  v.  Darin,  50  id.  437 ;  Thurston  v.  Cornell,  38  id.  281 ;  Snow 
V.  Paine,  114  Mass.  510 ;  Conway  v.  Clinton,  1  Utah  T.  215.  The 
intent  in  such  cases  is  a  material  fact  in  issue.  Cortland  County  v. 
HerTiimer  County,  44  JST.  Y.  22.  So  when  an  act  is  equivocal  in  its 
character  the  intent  must  be  ascertained  in  order  to  give  it  its  proper 
efEect  and  assign  it  its  proper  place  in  the  transaction.  For  example,  in 
an  action  upon  a  promissory  note  where  the  defense  is  usury,  and  it  is 
shown  that  the  plaintiff  reserved  a  sum  of  money  ostensibly  for  the 
purpose  of  obtaining  pay  for  the  trouble  and  expense  incurred  in  ob- 
taining the  money  to  make  the  loan,  it  is  competent  to  ask  the  plaintiff 
whether  the  sum  reserved  was  intended  as  compensation  for  the  loan, 
or  as  compensation  for  the  trouble  and  expense  incurred  in  collecting 
the  money  to  be  loaned.  Thurston  v.  Cornell,  38  IST.  Y.  281.  See,  also, 
Haughwout  v.  Garrison,  69  id.  339.  This  is,  however,  an  extreme  case 
which  the  courts  will  not  willingly  extend.  Dillon  v.  Anderson,  43 
N.  Y.  231. 

But  when  the  act  is  illegal  the  intent  of  the  offender  is  immaterial. 
It  will  not   avail  one  who  deliberately  fires  his  neighbor's  house  to' 
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swear  that  he  did  not  intend  to  commit  arson.  And  one  who  deliber- 
ately and  intentionally  secures  to  himself  $1,650  at  the  end  of  four 
months  in  return  for  the  present  advance  of  $1,500  cannot  avoid  the 
consequences  of  his  acts  by  swearing  that  he  did  not  intend  to  take 
usury ;  that  is,  that  he  intended  to  give  the  transaction  a  different  name 
from  that  which  the  law  gives  it,  and  call  that  a  purchase  and  sale  which 
the  law  calls  a  loan  of  money  secured  by  mortgage.  Fiedler  v.  Dar- 
rin,  50  K  Y.  43Y. 

In  one  of  the  cases  cited  the  court,  in  commenting  on  the  authorities 
which  hold  that  a  witness  may  be  asked  his  motive  or  intent  in  doing 
an  act,  says :  "  "We  think  that  they  hold  no  more  than  this  :  That  where 
the  doing  of  the  act  is  not  disputed,  but  is  affirmed,  and  whether  the  act 
shall  be  held  valid  or  invahd  hangs  upon  the  intent  with  which  it  is 
done,  which  intent  from  its  nature  would  be  formed  and  held  without 
avowal,  there  he  upon  whom  the  intent  is  charged  may  testify  whether 
he  secretly  held  such  intent  when  he  did  the  act."  Dillon  v.  Anderson, 
43  K  Y.  231,'roLGEE,  J. 

It  must  be  remembered,  too,  that  the  intent  with  which  an  act  was 
done  may  be  so  far  a  part  of  the  transaction  under  consideration  that  a 
witness  who  would  be  permitted  to  testify  to  it  as  against  a  living  per- 
son would  be  incompetent  to  testify  to  it  when  the  transaction  was 
with  a  person  since  deceased.     See  Tooley  v.  Bacon,  YO  N.  Y.  34. 

Whenever  a  fraudulent  intent  is  imputed  to  a  person,  or  forms  an 
element  of  a  crime  with  which  he  is  charged,  he  may  deny  the  fraudu- 
lent intent,  whether  the  effect  is  to  defeat  a  cause  of  action  or  lessen  the 
damages  or  punishment  which  may  be  inflicted.  BabcooTc  v.  People, 
15  Hun,  347.  Thus,  in  an  action  for  a  fraud,  as  in  the  case  of  a  sale  or 
exchange  of  horses,  if  the  party  charged  with  the  fraud  is  a  witness,  he 
may  testify  that  he  did  not  cheat  or  defraud,  and  that  he  had  no  inten- 
tion to  cheat  or  defraud  the  opposite  party.  Pope  v.  Rart,  35  Barb..630 ; 
S.  C,  23  How.  215.  In  the  case  last  cited,  the  action  was  for  a  fraud 
in  the  sale  of  a  span  of  horses  ;  and  on  the  trial,  the  counsel  for  the 
defendant  asked  him  the  following  question  :  "  Did  you  intend,  on 
that  sale,  to  cheat,  defraud  or  deceive  the  plaintiff  in  any  manner  ? "  The 
justice  refused  to  allow  the  question  to  be  answered  ;  but  the  Supreme 
Court  held  the  question  to  be  proper,  and  reversed  the  judgment  of  the 
justice   and  that  of  the  County  Court  in  affirmance  of  it. 

The  terms  of  a  contract  may  in  some  cases  be  proved  without  stating 
the  precise  language  used  in  making  it.  In  one  case,  the  action  was 
for  the  use  and  occupation  of  certain  premises  which  had  been  leased 
by  the  witness  as  an  agent  of  the  plaintiffs.     On  the  trial,  he  testified 
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to  the  leasing  of  the  premises  by  a  parol  lease.     The  witness  was  then 
requested  to  "  go  on  and  state  the  terms  on  which  he  leased  the  premises 
to  the  defendant."     This  was  objected  to  by  the  defendant,  on  the 
ground  that  the  witness  should  state  what  was  said  between  the  parties, 
and  that  it  was  for  the  court  to  decide  from  that,  what  the  terms  of 
the  lease  were,  but  the  question  was  allowed,  and  the  witness  then 
stated  that  he  leased  the  premises  to  the  defendant  for  one  year,  at  $50 
a  year,  payable  quarterly ;  that  the  defendant  accepted  it  on  those 
terms,  and  went  on  and  occupied  the  premises.     This  was  held  right, 
and  the  com-t  said,  in  Frost  v.  Benedict,  21  Barb.  248,  249  :  "  "We  think 
the  questions  upon  these  objections  were  correctly  decided  by  the  jus- 
tice.    The  question  objected  to  did  not  call  for  the  conclusion  of  the 
witness,  as  the  counsel  for  the  appellant  supposes.     The  witness  had 
just  before  stated  the  fact,  without  objection,  that  he  had  leased  the 
premises  for  the  plaintiff  to  the  defendant,  at  $50  a  year,  and  the  ques- 
tion required  him  to  state  the  terms  on  which  the  premises  were  leased 
to  the  defenda-nt.     The  leasing  was  by  parol,  and  the  question  was 
nothing  more  or  less  than  asking  the  witness  to  state  what  the  contract 
was ;  to  state  what  each  party  agreed  to ;  to  state  the  terms  or  pro- 
visions  of  the  parol   contract,  or  the   particulars  of  the  transaction. 
When   the   witness   stated  that  the  defendant  accepted  it  on  those 
terms,  and  went  on  and  occupied  it,  it  was  equivalent  to  stating  the 
fact  that  he,  the  defendant,  agi'eed  to  take  the  lot  upon  the  terms 
mentioned,  and  consummated  the  agreement  by  going  into  possession." 
So,  where  the  question  is  whether  the  defendant  alone,   or  he,  with 
other  persons,  employed  the  plaintiff  to  do  certain  work,  it  is  compe- 
tent, on   the   direct   examination,   to  ask   the  witness  this  question  : 
"On    the    part    and     behalf,    and    for  whom  were    the    services 
rendered  ? "  Sweet  v.  Tuttle,  14  N.  T.  465.  Such  a  question  calls  for  a 
fact,  not  a  conclusion  or  opinion.  lb.     The  court  said,  page  471 :  "  The 
fact  which  it  calls  for  may  have  been  a  conclusion  deducible  from  other 
special  facts,  but  this  could  not  well  appear  until  the  question  was 
answered  and    the    examination    then    pushed    somewhat    further. 
After    the    inquiry   was    answered,    the   plaintiff  had    a    right,   if 
he  pleased,  to  cross-examine,  and  it  might  thus  have  appeared  that  the 
fact  stated  by  the  witness  was  a  mere  deduction  of  his  own  mind  from 
the  special  circumstances  of  the  transaction.     Eut  this  course  was  not 
taken ;  and  on  the  face  of  the  question  I  think  the  answer  called  for 
belonged  to  a  class  of  facts  to  which,  a  witness  may  be  allowed  to  speak 
directly." 
,    But  this  rule  is  never  so  far  relaxed  as  to  permit  a  witness  to  give 
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his  understoMciing  of  an  agreement  or  his  opinion  as  to  what  it  was. 
Murray  v.  Bethune,  1  Wend.  191 ;  Eich  v.  Jakway,  18  Barb.  357  ; 
Simmons  v.  Fay,  1  E.  D.  Smith,  107.  The  witness  need  not  give  the 
precise  words  of  the  contract ;  the  substance  of  it  will  be  sufficient,  if 
that  is  all  the  witness  can  give.  Ante,  439.  But  a  mere  vague  im- 
pression, or  an  understanding  or  opinion,  is  entirely  illegal  evidence,  if 
properly  objected  to. 

"When  it  is  important  to  determine  the  mental  condition  of  a  person 
opinions  are  sometimes  evidence,  even  when  the  question  is  not  one  of 
skill  or  science. 

When  the  question  is  whether  a  person  was  intoxicated  at  the  time 
he  did  a  certain  act,  it  is  competent  to  ask  a  witness  who  saw  him  at 
that  time,  whether,  in  his  judgment,  such  person  was  to  any  consider- 
able extent  under  the  influence  of  intoxicating  liquors.  People  v. 
Eastwood,  14  N.  Y.  662  ;  State  v.  Pike,  49  N.  H.  399. 

In  People  v.  Eastwood,  the  court  said,  page  566 :  "  A  child  six 
years  old  may  answer  whether  a  man  (whom  it  has  seen)  was  drunk  or 
sober  ;  it  does  not  require  science  or  opinion  to  answer  the  question, 
but  observation,  merely ;  but  the  child  could  not,  probably,  describe  the 
conduct  of  the  man  so  that,  from  its  description,  others  could  decide  the 
question.  Whether  a  person  is  drunk  or  sober,  or  how  far  he  was  affected 
by  intoxication,  is  better  determined  by  the  direct  answer  of  those  who 
have  seen  him  than  by  their  description  of  his  conduct.  Many  persons 
cannot  describe  particulars ;  if  their  testimony  were  excluded,  great  in- 
justice would  frequently  ensue.  The  parties  who  rely  on  their  testi- 
mony will  still  suffer  an  inconvenience,  for  the  court  and  the  jury  are 
always  most  impressed  by  those  witnesses  who  can  draw  and  act  a 
living  picture  before  them  of  what  they  have  seen ;  so  that  if  there  is 
any  controversy  as  to  the  fact,  such  witnesses  control.  If  there  is  no 
controversy  as  to  it,  the  general  testimony  answers  all  useful  piir- 
poses." 

From  what  has  already  been  stated  it  will  be  seen  that  it  is  a  general 
but  not  universal'rule  that  a  witness  must  state  facts  and  not  opinions. 
But  the  exception  to  this  rule  is  not  confined  to  the  evidence  of  experts 
testifying  on  subjects  requiring  special  knowledge,  skill  or  learning. 
It  extends  also  to  the  evidence  of  common  observers  testifying  to  the 
results  of  their  observations  made  at  the  time  in  regard  to  common 
appearances  or  facts,  and  a  condition  of  things  which  cannot  be  repro- 
duced and  made  palpable  to  the  court  or  jury.  Wliere  a  witness  has 
had  the  means  of  personal  observation,  and  the  facts  and  circumstances 
which  lead  his  mind  to  a  conclusion  are  incapable  of  being  detailed  and 
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described  so  as  to  enable  any  one  but  the  observer  himseM  to  form  any 
intelligent  conclusion  from  them,  he  may  be  allowed  to  add  his  opinion, 
or  the  conclusion  of  his  own  mind.  What  is  thus  given  by  the  witness 
is  not  a  mere  opinion  but  a  conclusion  of  fact  to  which  his  judgment, 
observation  and  common  knowledge  have  led  him  in  regard  to  a  sub- 
ject-matter which  requires  no  special  learning  or  experience,  but  which 
is  within  the  knowledge  of  men  in  general.  Comendish  v.  Troy,  41 
Yt.  99 ;  Commonwealth  v.  Sturtwant,  117  Mass.  122 ;  Eyermcm  v. 
Sheehan,  52  Mo.  221. 

The  question  whether  a  sidewalk  made  of  rough  plank  laid  on 
stringers  is  properly  constructed  or  not  is  not  a  question  exclusively 
for  experts,  but  one  which  may  be  determined  by  any  man  of  common 
sense,  of  ordinary  observation  and  experience.  Alexander  v.  Town  of 
Mt.  Sterling,  71  111.  417.  In  an  action  for  fraud  in  selling  an  unsafe 
horse,  a  non-expert  witness,  who  is  acquainted  with  the  disposition  of 
the  horse  in  question,  may  give  his  opinion  as  to  whether  the  horse 
was  safe  and  kind.  Sydleman  v.  Beckwith,  43  Conn.  9.  But  in  an  ac- 
tion for  a  breach  of  warranty  on  an  exchange  of  a  yoke  of  cattle  by  the 
defendant  for  a  horse  of  the  plaintiff,  the  plaintiff  asked  one  of  his 
witnesses  the  following  question :  "  What  was  the  character  of  those 
cattle,  orderly  or  disorderly "?  and  this  was  held  to  be  an  improper 
question,  because  the  conclusions  or  opinions  of  the  witness  were  not 
competent  evidence  ;  and  that  the  proper  way  to  establish  the  character 
of  the  cattle  was  to  prove  the  facts  and  circumstances  and  submit  the 
question  to  the  jury  for  their  decision.  Strevel  v.  Hempstead,  44  Barb. 
518.  In  such  a  case,  the  court,  or  the  jury,  if  one  is  impaneled,  must 
form  their  conclusions  from  the  proof  of  facts,  and  not  from  the  opin- 
ion of  witnesses.  lb. 

Whether  a  person  is  nervous  and  excited  or  calm,  or  whether  drunk 
or  sober,  or  whether  a  person  is  sick,  requires  no  particular  scientific 
knowledge,  and  may  be  testified  to  by  any  one  who  knows  the  fact. 
Dimick  V.  Downs,  82  '111.  370 ;  Shawneetown  v.  Mason,  id.  337. 
But  it  may  be  otherwise  as  to  proving  the  character  of  the  sickness.  lb. 
See  Elliott  v.  Van  Buren,  33  Mich.  49 ;  Southern  Life  Ins.  Co.  v. 
Wilkinson,  53  Ga.  535. 

To  prove  a  tender,  under  an  agreement  made  by  the  defendant's  tes- 
tator, that  he  would  purchase  a  bond  if  it  was  offered  to  him  on  a  speci- 
fied day,  a  witness  testified  that,  on  that  day,  he  presented  the  bond 
at  the  testator's  place  of  business,  he  not  being  there,  and  being  repre- 
sented to  be  out  of  town  ;  that  on  a  subsequent  day  the  witness  called 
there,  and  found  a  person  who  answered  to   the  name,  and  acknowl- 
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edged  the  agreement  to  be  liis,  but  said  he  could  not  redeem  the  bond, 
and  who,  on  being  told  that  the  witness  had  been  there  twice  before, 
said  he  had  been  out  of  town.  There  was  no  evidence  that  the  testa- 
tor was  not  out  of  town,  or  that  he  was  out  of  town  and  within  the 
State;  imd  this -wns  held  to  he  prima  facie  sufficient  evidence  to  ex- 
cuse a  personal  tender  on  the  day^  and  that  it  was  sufficient  to  go  to 
the  jury  on  the  question  of  identity.  Howard  v.  HolbrooJc,  9  Bosw. 
337. 

"Where  the  mental  capacity  of  a  testator  is  in  question,  and  a  layman 
is  examined  as  to  facts  within  his  own  knowledge  and  observation, 
tending  to  show  the  unsoundness  of  the  testator's  mind,  he  may  char- 
acterize, as  rational  or  irrational,  the  acts  and  declarations  to  which  he 
testifies.  It  is  legitimate  to  give  them  such  additional  weight  as  may 
be  derived  from  the  conviction  they  produced  at  the  time.  The  party 
calling  him  may  require  it,  to  fortify  the  force  of  the  facts,  and  the 
adverse  party  may  demand  it  as  a  mode  of  probing  the  truth  and  good 
faith  of  the  narration.  But  to  render  his  opinion  admissible,  even  to 
this  extent,  it  must  be  limited  to  his  conclusions  from  the  specific  facts 
which  he  discloses.  His  position  is  that  of  an  observer,  and  not  of  a 
professional  expert.  He  may  testify  to  the  impression  produced  by 
what  he  witnessed ;  but  he  is  not  legally  competent  to  express 
an  opinion  on  the  general  question,  whether  the  mind  of  the  testator 
was  sound  or  unsound.  Olapp  v.  FuUerion,  34  N.  Y.  190.  An  ex- 
ception to  this  rule  is  recognized  in  the  ease  of  attesting  witnesses. 
They  are  present  at  the  very  act  of  execution,  and  their  opinions  on 
the  general  questions  of  testamentary  capacity  are  admitted  from  ne- 
cessity ;  and,  therefore,  subscribing  witnesses  may  be  required  to  state 
not  only  such  facts  as  they  remember,  but  their  own  convictions  as  to 
the  testator's  capacity,  for  it  may  well  happen  that 'on  so  vital  a  point 
they  may  retain  a  clear  recollection  of  the  general  result,  long  after  the 
the  particular  circumstances  are  efiBced  by  lapse  of  time  or  obscured 
by  failing  memory.  lb.  See,  also,  Bollwagen  v.  Bollwagen,  3  Hun, 
121 ;  affirmed,  63  N.  Y.  604. 

The  subscribing  witnesses  to  a  will  or  deed  are  competent  witnesses 
as  to  the  soundness  of  mind  of  a  testator  or  grantor,  at  the  time  of  exe- 
cuting the  instrument,  whether  such  witnesses  are  persons  of  science 
and  skill  or  not.  Dewitt  v.  Barley,  9  E".  Y.  3Y1 ;  Hewlett  v.  Wood, 
55  id.  634 ;  CuVoer  v.  Haslur,  7  Barb.  314 ;  Brand  v.  Brand,  39 
How.  193.  But  the  opinions  of  other  persons  are  not  thus  competent 
unless  they  are  possessed  of  the  requisite  science  or  skill   to  authorize 
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them  to  express  an  opinion  on  the  subject.     Dewitt  v.  Barley,  9  N.  Y. 
371 ;  S.  C,  17  id.  340. 

The  opinions  of  unprofessional  witnesses  must  be  confined  to  facts 
alone,  and  not  allowed  to  embrace  any  matter  of  law.  Mental  imbecil- 
ity, arising  from  old  age,  stands  upon  the  same  principle.  Dewitt  v. 
Barley,  17  N.  Y.  340. 

The  opinion  of  witnesses  who  are  not  experts  is  not  admissible  on 
the  general  state  of  a  person's  mind  and  his  mental  condition,  except  in 
the  case  above  mentioned.  Real  v.  People,  42  N.  Y.  270 ;  O'Brien 
V.  People,  36  id.  276. 

So,  upon  a  trial  involving  the  question  of  the  mental  imbecility  of 
the  testator  or  grantor,  a  non-professional  witness  cannot  be  asked  the 
broad  question  whether,  at  the  time  referred  to,  such  person  "  was  out 
of  his  mind,"  nor  the  question :  "  Was  he  so  affected  in  his  mind  as 
to  be  unfit  for  transacting  business  ? "  Deshon  v.  Merohants^  Bank,  8 
Bosw.  461. 

On  a  question  of  sanity  or  insanity,  a  medical  witness,  who  is  not 
acquainted  with  the  person  whose  sanity  is  in  question,  and  who  has 
heard  but  a  portion  of  the  evidence  on  the  trial  relating  to  that  ques- 
tion, is  not  competent  to  give  an  opinion  on  the  subject.  People  v. 
Bake,  12  N.  Y.  358. 

When  a  question  is  a  complex  one,  of  law  and  fact,  and  when  it  is 
in  the  nature  of  a  conchision  of  law,  the  general  rule  is  that  it  cannot 
be  proved  by  opinion.  H&roy  v.  Yam,  Pelt,  4  Bosw.  60.  As  to  excep- 
tions to  the  rule,  see  wnte,  591 . 

When  the  question  is,  whether  a  signature  or  an  indorsement  was 
recently  made,  it  is  not  competent  to  prove  the  fact  by  the  opinions  of, 
witnesses  as  to  the  age  of  the  ink.  Sackett  v.  Spencer,  29  Barb.  180. 
It  is  not  a  question  of  science  or  skill,  and  the  court  and  jury  are  as 
competent  to  judge  of  that  fact,  from  the  appearance  of  the  ink,  and 
whether  the  name  were  recently  written,  as  would  be  the  opinion  of 
any  other  person.  lb.  And  see  Phoenix  Fire  Ins.  Co.  v.  Philip,  13 
Wend.  81. 

Where  a  witness  is  skilled  in  a  particular  profession,  art  or  trade,  he 
is  competent  to  express  an  opinion  upon  subjects  connected  with  such 
profession,  etc.,  although,  at  the  time  the  question  is  asked,  he  may 
have  abandoned  it,  and  have  engaged  in  another  business.  Bearss  v. 
Copley,  10  N.  T.  93.  A  party  may  show,  by  an  expert,  that  a  partic- 
ular machine  was  not  constructed  in  a  good  and  workmanlike  manner, 
even  though  the  party  offering  the  evidence  declares  that  he  does  not 
propose  to  follow  it  by  proof  of  the  particulars  in  which  it  was  defect- 
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ive.  Gwrtis  v.  Oano^  26  E".  T.  426.  And,  if  the  court  rejects  the 
evidence,  on  the  ground  that  it  is  not  intended  to  show  in  what  partic- 
ulars the  machine  was  not  constructed  in  a  good  and  workmanUke 
manner,  it  will  be  an  error  which  will  be  ground  for  reversing  the 
judgment,  lb.  A  witness  who  testifies  that  he  is  somewhat  familiar 
with  railroad  car-brakes  and  with  the  operation  of  them,  and  has  used 
them  on  a  railroad,  and  knows  which  are  the  best  brakes,  is  a  compe- 
tent witness  to  testify  as  to  the  distance  within  which  any  given  train 
can  be  stopped  with  a  designated  class  of  brakes  and  a  given  number 
of  brakemen.     Mott  v.  Hudson  River  R.  R.,  8  Bosw.  345. 

The  value  and  importance  of  opinions  is  a  proper  question  for  the 
court  or  jury.  A  great  deal  of  respect  is  due  to  the  opinion  of  a 
learned  and  scientific  witness,  in  a  matter  which  requires  great  skill  to 
understand  the  subject.  But  the  opinions  of  even  such  a  witness  are 
no  more  controlling  than  those  of  any  other  intelligent  and  experienced 
witness,  when  speaking  upon  subjects  which  lie  within  the  range  of 
common  observation  and  experience.  Brehm  v.  Great  Western  Rail- 
way Co.,  34  Barb.  257,  273. 

The  order  and  time  of  admitting  evidence  is  so  much  a  matter  of 
discretion  that  it  will  be  sufficient  to  refer  to  that  title  for  all  needful 
information  upon  that  subject. 

§  29.  Examining  witnesses  separately.  It  may,  in  some  cases,  be 
thought  advisable  to  examine  witnesses  separately  and  out  of  the  hear- 
ing of  each  other,  with  a  view  to  obviate  the  danger  of  a  concerted 
story  among  them,  and  to  prevent  the  influence  which  the  account 
given  by  one  may  have  upon  another.  For  this  purpose,  the  court, 
on  the  application  of  counsel,  has  authority  to  order  the  witnesses  on 
both  sides  to  withdraw  from  the  court-room,  except  those  on  examina- 
tion. Attorneys  and  counsel  who  are  witnesses  in  the  cause,  and  scien- 
tific witnesses,  are  usually  excepted  from  the  rule.  Scientific  wit- 
nesses, who  speak  to  matters  of  opinion,  would  properly,  if  not  neces- 
sarily, be  permitted  to  remain  in  court,  because  their  opinion  is  fre- 
quently, if  not  generally,  formed  upon  the  facts  which  are  sworn  to 
by  other  witnesses. 

It  was  formerly  considered  a  matter  of  discretion  with  the  court, 
whether  to  permit  a  witness  to  be  sworn,  if  he  disobeyed  the  order  to 
withdraw ;  but  it  is  now  generally  considered  a  correct  practice  not  to 
reject  such  witness,  but  to  allow  his  disregard  of  the  order  to  be  com- 
mented on  to  the  court  or  jury,  as  to  the  credit  which  should  be  given 
his  evidence. 

In  a  proper  case,  the  court  may  enforce  the  order  by  committing  the 
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witness  for  a  cont  empt  for  his  refusal  to  obey  the  order.  But  that 
practice  should  not  be  adopted,  except  in  an  extraordinary  case.  And 
it  will  be  a  rare  case  indeed,  in  which  any  witness  can  be  found  who 
will  attempt  to  disregard  such  an  order. 

§30.  Leading  questions.  Leading  questions,  that  is  such  as  instruct 
or  intimate  to  a  witness  how  he  is  desired  to  answer  on  material  points, 
are  not  allowable  on  examination  in  chief.  This  rule  proceeds  partly 
on  the  supposition  that  the  witness  is  favorable  to  the  party  who  calls 
him,  and,  accordingly,  it  is  relaxed  whenever  it  clearly  appears  that  the 
witness  is  hostile,  or  that  a  more  searching  mode  of  examining  him  is 
necessary  to  elicit  the  truth. 

A  party,  in  preparing  to  support  his  case  by  testimony,  has  an  op- 
portunity of  examining  the  witnesses  before  the  trial,  and  of  producing 
at  the  trial  those  only  whose  testimony  he  thinks  most  likely  to  serve 
him.  The  assumption,  therefore,  that  the  witness  is  favorable  to  the 
party  who  calls  him  is  not  unreasonable ;  and  in  practice,  the  fact  is 
generally  well  known  to  support  it.  This,  however,  is  not  always  the 
case,  for  a  party  is  sometimes  so  circumstanced  that  he  is  compelled 
to  rely  upon  the  evidence  of  a  witness  whom  he  knows  to  be  hostile, 
but  who  also  knows  material  facts,  if  he  will  truly  and  fully  disclose 
them. 

And,  again,  as  the  practice  now  stands  in  this  State,  either  party  may 
call  the  other  as  a  witness,  and  the  interest  of  the  party  so  called  is 
almost  always  and  unavoidably  adverse  to  that  of  the  party  who  calls 
him. 

Leading  questions  are  such  as  may  be  answered  in  the  affirmative  or 
negative,  and  suggest  the  desired  answer.  Matliis  v.  Buford,  17 
Texas,  152.  But  a  question  may  not  be  leading,  though  it  calls  for  a 
direct  affirmative  or  negative  answer,  if  it  is  no  more  suggestive  of  one 
than  the  other.  Spear  v.  Hichardson,  37  N.  H.  23.  On  the  other 
hand  a  question  which  suggests  the  answer  is  none  the  less  leading 
because  propounded  in  the  alternative  form.  State  v.  Johnson,  29  La. 
Ann.  717. 

A  question  which  instructs  the.  witness  how  to  answer  on  material 
points,  or  puts  into  his  mouth  words  to  be  echoed  back,  or  plainly  sug- 
gests the  answer  which  the  party  desires  to  obtain  from  him,  is  leading, 
whefher  put  in  the  alternative  form  or  not.  Page  v.  Parker,  40  N. 
H.  47. 

Questions  are  objectionable  as  leading,  not  only  when  they  directly 
suggest  the  answer  which  is  desired,  but  also  when  they  embody  a 
mat  erial  fact,  and  admit  of  an  answer  by  a  simple  negative  or   affirma- 
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tive,  though  neither  the  one  nor  the  other  is  directly  suggested.  In 
this  case,  as  well  as  in  those  where  direct  leading  questions  are  put,  the 
evidence  so  drawn  from  the  witness  is  not  his  genuine  unassisted  testi- 
mony, but  a  statement  artfully  contrived,  shaped  and  colored  by  pro- 
fessional skill,  with  a  complete  knowledge  of  the  facts  which  the  party 
seeks  to  establish.  If  such  a  mode  of  examination  were  allowed  it  must 
frequently  happen  that  a  witness  would  not  state  the  whole  of  a  trans- 
action, but  a  part  only  would  be  elicited,  and  that  to  secure  a  particu- 
lar pui'pose ;  the  chance  also  of  detecting  discrepancies  in  false  or 
erroneous  testimony  would  be  much  diminished.  Nor  would  these  in- 
conveniences be  entirely  removed  by  the  power  of  cross-examination, 
which,  as  it  must  often  be  conducted  without  any  previous  knowledge 
of  the  answers  to  be  given  by  the  witness,  is  not  a  counterbalance  to 
the  facility  afforded  in  the  examination  in  chief,  of  presenting  a  selected 
and  concerted  portion  only  of  the  facts.  The  rule  as  to  leading  ques- 
tions must,  however,  be  understood  in  a  reasonable  sense ;  for  if  it 
were  not  allowed  to  approach  the  points  af  issue  by  such  questions,  the 
examination  would  be  unnecessarily  and  inconveniently  protracted. 
To  abridge  the  proceedings,  and  bring  the  witness  as  soon  as  possible 
to  the  material  points  or  facts  as  to  which  he  is  expected  to  speak,  the 
examining  counsel  may  lead  him  on  to  that  length,  and  may  recapitu- 
late to  him  the  acknowledged  facts  of  the  case  which  have  been  already 
established. 

In  an  action  to  recover  for  work  done  and  materials  furnished  in 
various  parts  of  a  building,  under  a  special  contract,  requiring  the 
plaintiff  to  conform  to  plans  and  specifications,  which  formed  a  part  of 
the  contract,  other  plans,  as  well  as  maps  and  drawings,  exhibiting 
various  parts  of  the  building  and  premises  on  which  the  work  was  to 
be  done,  are  admissible  in  evidence,  as  introductory  to  testimony  ;  and  a 
question  to  a  witness  whether  such  a  plan  is  correct,  though  leading,  is 
still  proper,  as  mere  inducement.     Stuart  v.  JBinsse,  10  Bosw.  436. 

A  question  may  be  leading  in  form,  but  still  be  unobjectionable  if 
merely  intended  to  direct  the  attention  of  the  witness  to  the  subject- 
matter  of  his  testimony.  Love  V.Love,  40  Iowa,  220;  Shields  y.  Guffey, 
9  id.  322.  And  where  a  witness  is  unwilling  or  very  ignorant,  leading 
questions  should  always  be  allowed.  Doran  v.  Mullen,  78  111.  342 ; 
State  v.  Benner,  64  Me.  267. 

Leading  questions  are  sometimes  eminently  proper  on  direct  examina- 
tion as  for  example,  when  it  becomes  necessary  in  an  action  to  prove 
the  contents  of  a  lost  paper,  and  a  witness  is  called  by  the  plaintiff  on 
that  point.     In  such  case  it  is  proper  to  ask  the  witness  to  state  whether 
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the  paper  in  the  hands  of  the  witness  is  a  true  copy  of  the  lost  paper. 
Adams  v.  Harrold,  29  Ind.  198.  See  Green  v.  Gould,  3  Allen  (Mass.), 
465. 

But  in  putting  a  leading  question  to  a  witness  where  a  leading  ques- 
tion is  proper,  the  interrogatory  must  not  assume  facts  to  have  been 
proved  which  have  not  been  proved,  nor  that  particular  answers  have 
been  given  which  have  not  been  given.  Garpenter  v.  Arribroson,  20  111. 
170;  McGlayv.  Hedge,  18  Iowa,  66;  People  v.  Mather,  4  Wend. 
229  ;  Stuart  v.  Binsse,  10  Bosw.  436. 

If  a  witness  should  appear  to  be  in  the  interest  of  the  opposite  party 
or  unwilling  to  give  evidence,  the  court  may  deem  it  right  to  relax  the 
rule  against  leading  questions,  and  allow  the  examination  in  chief  to 
assume  something  of  the  form  of  cross-examination.  People  v.  Parish, 
4  Denio,  153. 

When  one  of  the  parties  to  the  action  is  called  by  the  opposite  party 
as  a  witness,  the  party  so  called  jnust  be  necessarily  considered  as  an 
adverse  witness,  and  the  party  calling  him  has  a  right  to  put  leading 
questions  to  him,  even  if  they  assume  the  form  of  a  cross-examination. 
In  such  a  case  there  is  no  danger  that  a  leading  question  will  tempt  the 
witness  to  testify  as  the  examining  party  desires,  and  therefore  the 
reason  of  the  rule  forbidding  leading  questions  ceases. 

But,  when  a  party  offers  himself  as  a  witness  in  his  own  behalf,  he 
ought  on  no  account  to  be  examined  by  leading  questions  by  his  own 
counsel,  for  there  is  no  danger  but  he  will  answer  fully  all  fair  and 
legitimate  questions  which  may  be  put  to  him  on  his  side  of  the  case. 

His  opponent,  however,  may  on  the  cross-examination  go  into  the 
whole  case,  and  in  so  doing  may  put  leading  questions  as  to  the  motives 
of  the  witness  if  his  state  of  mind  is  a  material  question  in  the  case.  Liv- 
ingstoTb  v.  Keech,  2  Jones  &  Sp.  547. 

The  pernicious  influence  of  leading  questions  is  most  felt  and  to  be 
feared  when  the  object  of  inquiry  is  to  ascertain  the  details  of  a  conver- 
sation, admission  or  agreement,  and  therefore  more  rigor  is  called  for 
and  justified  in  confining  the  direct  examination  in  such  cases  to  its 
appropriate  rules.     Per  Maect,  J.,  in  People  v.  Mather,  4  Wend.  248. 

When  an  omission  is  caused  by  want  of  memory,  a  suggestion  may 
be  permitted  to  assist  it.  Thus  where  a  witness,  called  to  prove  the 
partnership  of  the  plaintiffs,  was  not  able  at  the  moment  to  specify  the 
several  names  of  the  parties,  the  court  permitted  the  witness  to  be 
asked  whether  certain  specified  persons  were  members  of  the  firm. 
There  are  other  cases  in  which  some  suggestions  may  be  allowed  to  be 
given  to  a  witness,  as  where  he  is  called  to  prove  a  delivery  of   goods. 
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consisting  of  numerous  items,  or  delivered  at  various  times.  Such  cases 
evidently  do  not  fall  within  the  principle  which  prohibits  leading 
questions. 

It  has  been  said  that  when  a  witness  has  been  examined  by  one  party, 
he  may  afterward  be  cross-examined  by  the  same  party,  as  an  adverse 
witness,  when  he  is  called  by  the  adversary  as  one  of  his  own  witnesses- 
Bichinson  v.  Shee,  4t  Esp.  K  P.  67.  But  if  a  party  omits,  from  pru- 
dential motives,  to  examine  his  adversary's  witness  as  to  any  branch  of 
his  own  case,  there  seems  to  be  no  reason  why,  when  he  afterward 
adopts  him  as  his  own  witness,  he  should  not  be  so  considered  for  all  pur- 
poses, and  why  the  adversary  should  not  then  be  entitled  to  cross- 
examine  him.  The  same  witness  may  know  distinct  parts  of  the  trans- 
action, one  branch  of  which  makes  for  the  plaintiff,  and  the  other  for 
the  defendant,  and  if  each  party  calls  him  as  his  own  witness,  there 
seems  to  be  no  reason  why  each  should  not  in  turn  be  bound  by  the 
same  principle  —  why  each,  in  examining  into  his  own  case,  should  not 
be  precluded  from  putting  leading  questions,  and  be  entitled  to  cross- 
examine  as  to  his  adversary's  case. 

There  is  no  settled  and  absolute  rule  as  to  what  extent  leading  ques- 
tions may  be  put  on  an  examination  in  chief,  when  the  object  is  to 
prove  that  another  witness,  examined  on  the  opposite  side,  has,  on 
some  former  occasion,  made  a  different  and  contradictory  statement. 
If,  for  example,  a  witness,  on  cross-examination,  were  to  deny  that  he 
ever  gave  a  different  account  of  the  transaction,  or  that,  in  conversing 
upon  the  subject  with  a  third  person,  he  used  certain  words  or  expres- 
sions imputed  to  him,  it  is  sometimes  considered  a  question  whether  it 
would  be  competent  for  the  counsel  in  examining  that  third  person  in 
chief  as  his  witness,  for  the  purpose  of  contradicting  the  former  wit- 
ness, to  ask  him,  in  the  first  instance,  whether  the  former  witness,  in 
conversing  with  him,  said  so  and  so,  or  used  such  and  such  expressions. 
This  form  of  putting  the  question  is  not  unconlmon,  but  frequently 
passes  without  objection. 

It  has  been  held  that  where  the  plaintiff  has  testified  that  the  defend- 
ant admitted  a  balance  to  be  due,  the  latter  may  be  asked  as  a  witness 
whether  he  made  such  admission,  and  that  it  is  not  objectionable  as  a 
leading  question.     Potter  v.  Bissell,  3  Lans.  205. 

Whether  a  leading  question  shall  be  put  to  a  witness  is  always  a  mat- 
ter which  appeals  to  the  discretion  of  the  court,  and  the  allowance  or 
the  refusal  of  such  a  question  is  never  a  ground  of  reversajl  of  the  judg- 
ment. Cheeney  v.  Arnold,  18  Barb.  435;  Budlong\.  Van  JVostrand, 
24  id.  25 ;  Williams  v.  Eldridge,  1  Hill,  250  ;  Seymour  v.  Brad- 
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field,  35  Barb.  49 ;  Weber  v.  Kingslcmd,  8  Bosw.  416.  There  may  be 
cases  in  which  there  is  such  a  palpable  abuse  of  this  discretion  as  may 
authorize  an  appellate  court  to  correct  it,  by  a  reversal  of  the  judgment, 
though  such  cases  are  very  rare.  lb. 

The  rule  that  a  leading  question  is  in  the  discretion  of  the  court  try- 
ing an  action  is  now  so  well  settled  that  it  has  ceased  to  be  considered 
as  a  matter  for  review  upon  an  appeal.  Black  v.  Ca/mden  cmd  Amhoy 
Railroad  and  Transportation  Go.,  45  Barb.  40.  See  Vrooman  v.  Grif- 
fiths, 1  Keyes,  53 ;  S.  C,  4  Abb.  Dec.  505 ;  Lewis  v.  Sogers,  2  Jones 
&  Sp.  64. 

Where  a  commission  has  been  issued,  executed,  and  returned,  it  is  a 
matter  of  discretion  with  the  justice,  when  an  objection  is  taken  to  an 
interrogatory  as  leading,  to  admit  or  to  reject  the  answer.  Hall  v.  jBar- 
ton,  25  Barb.  274  ;  Cope  v.  Sibley,  12  id.  521,  overruling  Williams  v. 
Mdridge,  1  Hill,  249. 

Leading  questions  are  admitted  on  the  cross-examination  of  a  witness 
where  much  larger  powers  are  given  to  counsel  than  in  the  original 
examination.  Witnesses  under  cross-examination  may  be  led  immedi- 
ately to  the  point  on  which  their  answers  are  required.  If  they  betray 
a  zeal  against  the  cross-examining  party,  or  show  an  unwillingness  to 
speak  fairly  and  impartially,  they  may  be  questioned  with  minuteness 
as  to  particular  facts  or  even  particular  expressions.  There  can  be  no 
danger  of  leading  too  much,  where  the  witness  is  obstinately  deter- 
mined not  to  follow. 

On  the  other  hand,  instances  frequently  occur  where  the  witness  is 
adverse  to  the  party  who  calls  him,  and  leans  strongly  to  the  other  side ; 
here  there  must  be  some  restriction  as  to  the  form  and  manner  of  cross- 
examining.  It  often  happens  that  a  witness,  on  cross-examination, 
waits  only  for  a  hint  to  shape  a  favorable  answer,  and  is,  in  effect,  the 
witness  of  the  cross-examining  party,  though  technically  called  the  wit- 
ness of  the  opposite  side,  as,  when  one  party  calls  the  other  as  a  wit- 
ness. To  put  strong  leading  questions  to  such  a  witness,  on  cross- 
examination,  without  limitation  or  reserve,  is  substantially  preparing  a 
statement  for  him,  and  appears  to  be  inconsistent  with  justice  and  a 
fair  trial. 

§  31.  Refreshing  memory.  Although,  in  general,  leading  questions 
are  not  to  be  put  to  a  witness,  yet,  where  his  memory  has  failed,  he 
may,  even  during  examination,  read,  or,  if  necessary,  have  the 
contents  of  a  document  read,  for  the  purpose  of  reviving  his  former 
recollection.      And  if,  by  that  means,  he  obtains  a  recollection   of 
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the  facts  themselves,   as  distinct  from  the  memorandum,  his  state- 
ment is  admissible  in  evidence. 

But  it  is  not,  in  every  case,  admissible  to  put  a  memorandum  into  the 
hands  of  a  witness,  and  then  request  him  to  examine  it,  for  the  pur- 
pose of  refreshing  his  recollection.  If  a  witness,  on  his  examination  in 
chief,  does  not  suggest  any  want  of  recollection,  nor  express  any  desire 
to  refresh  his  memory,  nor  manifest,  by  his  answers,  any  want  of  ability 
to  answer,  readily  and  fully,  all  questions  that  are  put  to  him,  the  ex- 
amining counsel  will  not  be  permitted  to  put  into  his  hands  any  docu- 
ment, paper,  or  memorandum,  relating  to  the  facts  concerning  which  he 
has  been  called  to  testify.  Driggs  v.  Smith,  45  How.  447 ;  Haack  \. 
Fearing,  5  Eob.  528  ;  Squires  v.  Abbott,  61  ¥.  T.  530,  535 ;  Young 
V.  Oailett,  6  Duer,  437.  In  the  case  ]ust  cited,  the  court  said,  pages 
441,  442  :  "  In  the  progress  of  the  trial,  the  defendant,  while  examining 
one  of  his  witnesses  (after  numerous  questions,  all  of  which  were 
answered  with  great  particularity,  and  without  any  suggestion  or  pre- 
tense of  want  of  recollection  of  any  detail  or  particular  called  for),  re- 
quired the  witness  to  look,  for  the  purpose  of  refreshing  his  memory, 
at  a  memorandum,  copied  by  himself  from  entries  made  in  certain  books 
of  account,  at  or  about  the  time  of  the  transactions  in  question,  by 
other  persons.  The  objection  of  plaintiff's  counsel  to  his  referring  to 
any  such  paper,  for  any  such  purpose,  was  sustained,  and  the  defendant 
excepted.  The  examination  of  the  witness  was  continued  and  com- 
pleted ;  and,  though  examined  at  a  great  length,  there  was  no  intima- 
tion of  any  failure  of  memory  to  recall  each  and  all  the  circumstances 
inquired  of  by  the  defendant's  counsel,  and  his  answers  were  explicit 
and  positive ;  nor  does  it  appear  that  there  was  any  intention  to 
examine  him  as  to  any  other  facts  than  those  to  which  he  testified. 

"  If  it  were  conceded  that  a  copy  from  entries  made  by  others  was 
no  more  liable  to  objection  than  the  original  books,  and  the  fact  that 
the  entries  were  not  made  by  himself  did  not  affect  the  question.  Huff 
V.  Bennett,  6  N.  T.  337,  still,  we  do  not  perceive  the  propriety  of 
putting  into  the  hands  of  a  witness  a  paper,  for  the  purpose  of  refresh- 
ing his  recollection,  when  his  memory  is  already  fresh  and  his  recollection 
full,  on  the  subject  of  inquiry.  On  the  contrary,  if  the  witness  assumes 
to  know  and  to  remember,  and  does  answer  the  inquiries  proposed, 
we  not  only  think  it  unnecessary  to  refresh  his  recollection,  but  that 
it  would  be  unjust  to  the  adverse  party  to  permit  it.  An  important 
ground  for  questioning  the  credibilty  of  a  witness,  whether  as  untruth- 
ful or  biased,  is  often  found  in  his  assuming  to  know  and  state  what  he 
does  not  know,  or  to  recoUect  what,  from  lapse  of  time  or  other  circum- 
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Stances,  it  is  in  a  high  degree  improbable  that  he  can  remember ;  and 
so  long  as  the  witness  assumes  to  answer  from  memory,  we  think  he 
should  be  permitted  to  do  so.  If  it  might  be  permitted  to  the  examin- 
ing party,  by  anticipation,  to  guard  against  falsehood,  mis-statements, 
or  indications  of  partiality,  by  showing  the  paper  to  the  witness  on  the 
stand,  when  he  gave  no  intimation  of  any  want  of  memory,  it  would  be 
liable  to  great  abuse,  and  deprive  the  adverse  party  of  important  means 
of  affecting  his  credibility.  And,  although  it  may  be  very  proper  to 
show  such  a  paper  to  a  witness,  for  the  purpose  of  enabling  him  to 
supply  deficiencies  in  his  testimony,  or,  perhaps,  even  to  correct  inac- 
curacies into  which  he  has  fallen,  yet,  where  there  was,  as  in  this  case, 
no  pretense  of  either,  in  respect  to  any  matter  to  which  the  memoran- 
dum related,  we  think  the  ruling  does  not  call  for  any  interference 
with  the  judgment. 

"  To  permit  the  examining  party  to  place  a  paper  in  the  hands  of  a 
witness,  under  the  circumstances  stated,  in  anticipation  of  the  contem- 
plated questions,  is  to  suggest  to  him  the  answers  that  are  desired,  and 
is  open  to  the  strongest  objections  that  can  be  urged  against  the  allow- 
ance of  leading  questions.  When  the  witness  does  not  suggest  any 
want  of  recollection,  nor  express  any  desire  to  refresh  his  memory,  nor 
manifest  by  the  answers  he  gives  any  lack  of  ability  to  answer  fully  and 
specifically,  we  cannot  think  it  is  error  not  to  permit  him  to  look  at  a 
paper,  at  the  solicitation  of  the  counsel." 

There  are  three  classes  of  cases  in  which  it  is  permitted  to  refresh  the 
recollection  of  a  witness  by  memoranda.  Eirst,  when  the  writing  serves 
merely  to  revive  or  assist  the  memory  of  the  witness,  and  to  bring  to 
his  mind  a  recollection  of  the  facts.  Golden  v.  Pierson,  42  Ala.  370 ; 
Hill  V.  State,  17  Wis.  675;  Williams  v.  Miller,  1  Wash.  Ter. 
105  ;  Ma/rcly  v.  SMlts,  29  N.  T.  346.  Secondly,  where  the  wit- 
ness recoheets'  having  seen  the  writing  before,  and  though  he 
has  no  independent  recollection  of  the  facts  mentioned  in  it,  yet 
remembers  that,  at  the  time  he  saw  it,  he  knew  the  contents 
to  be  correct.  MoCausland  v.  Ralston,  12  Nev.  195  ;  Lewis  v.  Inger- 
soll,  1  Keyes,  347 ;  Cowles  v.  State,  50  Ala.  454  ;  Mims  v.  Stnirdevam.t, 
36  id.  636  ;  Guy  v.  Mead,  22  N.  Y.  462 ;  Halsey  v.  Sinsahaugh,  15 
id.  485 ;  MoGormiok  v.  Pennsylvania  Central  P.  P.  Co.,  49  id.  303. 
Thirdly,  when  it  brings  to  the  mind  of  the  witness  neither  any  recol- 
lection of  the  facts  mentioned  in  it,  nor  any  recollection  of  the  writing 
itself,  but  which,  nevertheless,  enables  him  to  swear  to  a  particular 
fact,  from  the  conviction  on  his  mind  on  seeing  a  writing  which  he 
knows  to  be  genuine  ;  Martin  v.  Good,  14  Md.  398  ;  as,  for  instance, 
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where  a  banker's  clerk  is  shown  a  bill  of  exchange  which  has  his 
writing  upon  it,  from  which  he  khows  that  the  bill  has  passed  through 
his  hands,  though  he  has  no  recollection  of  that  fact,  nor  his  writing 
any  thing  upon  the  bill. 

In  the  first  class  of  cases,  where  the  memory  has  been  revived  by  the 
previous  inspection  of  a  writing,  it  is  not  necessary,  as  a  condition  of 
the  admission  of  his  oral  testimony,  that  the  writing  should  be  pro- 
duced in  court.  Peck  v.  Lake,  3  Lans.  136.  The  case  seems  to  differ 
only  in  degree  from  many  others  in  which  the  memory  is  revived 
by  reference  in  the  mind  of  a  witness  to  any  circumstance  to  which 
his  attention  may  have  been  drawn  with  a  peculiar  degree  of  force. 
The  absence,  however,  of  the  writing  might  afford  matter  of  obser- 
vation. If  it  is  produced,  the  counsel  of  the  other  party  has  a  right  to 
see  it,  and  cross-examine  from  it.  Peck  v.  Lake,  3  Lans.  136.  See 
Adae  v.  Lcmgs,  41  Iowa,  536 ;  Chute  v.  State,  19  Minn.  271 ;  Mc- 
Kimtt  V.  Cone,  30  Iowa,  455 ;  Commonwealth  v.  Haley,  13  Allen 
(Mass.),  587. 

Where  the  writing  has  not  the  effect  of  reviving  the  memory  of  the 
witness,  but  it  yet  enables  him  to  speak  positively  to  a  fact,  so  that  his  tes- 
timony depends  upon  his  inference  from  the  writing,  the  writing  must 
be  produced,  and  on  proper  proof  that  the  witness  knows  that  the 
statements  in  the  paper  were  true  at  the  time  it  was  made,  the  paper 
itself  is  received  in  evidence. 

According  to  Mr.  PhiUips'  view  of  the  English  rule,  such  memo- 
randa may  be  used  to  refresh  the  recollection  of  the  witness,  but  can  have 
no  force  as  evidence,  unless  the  witness,  after  referring  to  the  memo- 
randum, has  a  present  recollection  of  the  facts  to  which  the  memo- 
randum relates. 

A  different  rule  prevails  in  this  State ;  and  if  a  witness  swears  that 
at  the  time  a  memorandum  was  made,  he  knew  that  the  facts  stated  in 
it  were  true,  whether  he  made  the  writing  himself,  or  saw  one  written 
by  another,  and  he  does  not  recollect  the  facts  stated  after  refreshing 
his  memory,  by  reading  the  writing,  such  writing  may  be  read  in  evidence 
in  connection  with  the  oral  testimony  of  the  witness.  Mdlsey  v.  Sinse- 
laugh,  15  N.  T.  485  ;  Ma/rcly  v.  Shults,  29  id.  346. 

In  Russell  v.  Hudson  River  Railroad  Co.,  17  N.  T.  134,  140,  the 
court,  in  speaking  of  this  rule,  said :  "  Here,  a  witness  who  says  that 
after  refreshing  his  memory  by  a  written  memorandum,  made  by  him- 
self at  or  about  the  time  of  the  occurrence,  he  cannot  recollect  the  facts 
but  that  he  is  confident  that  he  knew  the  memorandum  to  be  correct 
when  it  was  made,  is  not  required  to  swear  to  the  fact  in   positive 
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terms,  but  the  memorandum  itself  is  received  in  connection  with,  and 
as  auxihary  to  the  oral  testimony.  I  confess  my  decided  preference  for 
the  American  practice,  since  it  is  obvious  that  nothing  whatever  is 
added  to  the  force  of  the  evidence  by  the  positive  oath  of  the  witness, 
<af ter  he  has  stated  that  he  has  no  recollection  of  the  facts  aside  from 
the  memorandum.  It  is,  however,  an  indispensable  preliminary  to  the 
introduction  of  such  a  memorandum  in  evidence,  that  it  should  appear 
that  the  witness  is  unable,  with  the  aid  of  the  memorandum,  to  speak 
from  memory  as  to  the  facts.  It  is  only  as  auxiliary  to,  and  not  as  a 
substitute  for  the  oral  testimony  of  the  witness,  that  the  writing  is  ad- 
missible. It  is  the  duty  of  the  court,  in  all-  such  cases,  to  see,  before 
receiving  the  memorandum  in  evidence,  that  it  was  made  at  or  about 
the  time  of  the  transaction  to  which  it  relates ;  that  its  accuracy  is  duly 
certified  by  the  oath  of  the  witness ;  and  that  there  is  a  necessity  for 
its  introduction,  on  account  of  the  inability  of  the  witness  to  recollect 
the  facts."  If  the  witness  recollects  the  facts  independently  of  the 
paper,  such  paper  is  not  admissible  in  evidence.  lb. 

The  rule  that  the  memorandum  must  be  one  which  is  made  in  the 
ordinary  course  of  business,  and  as  a  part  of  the  business  of  the  wit- 
ness, is  not  in  force  in  this  State ;  and  every  species  of  memorandum 
is  admissible  here,  provided  it  is  brought  within  the  rules  relating 
to  the  admission  of  any  mepaoranda.  Ouy  v.  Mead,  22  N.  Y.  462.  In 
the  last  case  cited,  the  question  was  as  to  the  time  the  later  of  two  in- 
dorsements was  made  upon  a  promissory  note.  A  witness  testified 
that  he  made  a  computation  of  interest  upon  the  note ;  and  that  at 
the  time  he  made  it  there  was  but  one  indorsement  upon  the  note. 
He  also  swore,  on  his  direct  examination,  that  the  computation  was  made 
on  the  1st  day  of  April,  1848 ;  but  on  his  cross-examination,  he  stated 
that  he  had  no  recollection  as  to  the  time  when  it  was  made,  independ- 
ently of  the  writing ;  but  that  he  had  no  doubt  that  the  computation 
was  accurate,  and  that  the  last  indorsement  was  not  on  the  note  at  the 
time  when  the  written  computation  was  made.  This  memorandum 
or  computation  was  held  to  be  competent  evidence  in  connection  with 
the  oral  evidence  of  the  witness  who  made  it. 

^  A  witness  may  look  at  a  memorandum  for  the  purpose  of  refreshing 
his  recollection,  and  if,  after  reading  it,  his  memory  is  so  much  revived 
that  he  can  speak  accurately  and  confidently  of  the  fact  to  which  such 
memorandum  relates,  his  evidence  will  be  competent.  And  the  wit- 
ness may,  in  such  a  case,  refresh  his  recollection  by  looking  at  an  un- 
stamped writing,  even  though  the  paper  itself  may  be  inadmissible  for 
want  of  a  proper  stamp,  Maugham  v.  Euhiard,  8  Barn.  &   Ores.  14. 
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It  is  competent  to  read  an  entry,  made  by  a  witness,  of  any  fact  ma- 
terial to  the  issue,  if  made  at  or  near  the  time  when  the  fact  occurred, 
and  he  can  swear  that  it  was  made  correctly.  Maroly  v.  Skults,  29 
N.  Y.  346 ;  affirming  S.  C,  39  Barb.  600.  So,  the  witness  may  use 
an  entry  made  by  himself,  or  any  other  person,  or  a  copy  of  an  entry, 
if,  on  reading  it,  he  can  testify  that  he  then  recollects  the  fact  to  which 
the  entry  relates.  lb. ;  Sturm  v.  Atlantic  Mut.  Ins.  Co..,  6  Jones  & 
Sp.  281.  A  witness  testified  that  he  had  measured  the  flush-board  on 
a  dam  in  1852  or  1853,  and  had  made  a  memorandum  of  the  width  on 
a  piece  of  paper,  and  that  he  had  a  correct  copy  of  it,  then  in  coiu't ; 
that  he  fijst  made  the  memorandum  on  paper,  then  marked  it  on  the 
shop  or  work-house,  and  that  he  made  the  copy,  then  in  his  possession, 
from  the  marks  in  the  building.  The  plaintiff's  counsel  then  told  the 
witness  to  look  at  the  paper  and  state  the  width  of  the  flush-boards. 
The  witness  had  previously  stated  the  width  of  the  flush-boards,  from 
the  memorandum,  without  objection,  but  it  was  held  that  it  was  not 
competent  for  the  witness  to  read  the  memorandum,  because  it  was  not 
an  original  entry,  and,  therefore,  not  evidence  of  its  contents,  and  it 
was  not  used  or  offered  to  refresh  the  recollection  of  the  witness.  lb. 

§  32.  Criminating  answers.  The  privilege  of  witnesses  in  not 
being  compellable  to  answer  those  questions  which  may  affect  their  own 
personal  rights  is  a  matter  of  frequent  occurrence,  and  of  considerable 
importance.  The  cases  which  will  be  here  considered  are  those  where 
the  witness  may,  by  answering,  subject  himself,  first  to  a  criminal 
prosecution,  to  a  penalty,  or  forfeiture ;  or,  secondly,  to  an  action 
commenced  by  civil  process. 

In  the  first  place,  then,  it  is  clear  that  a  witness  cannot  be  compelled 
to  answer  any  question,  the  answering  of  which  may  expose  or  tend  to 
expose  him  to  a  criminal  charge,  or  to  any  kind  of  punishment. 
Rutherford  v.  Commonwealth,  2  Mete.  (Ky.)  387  ;  Fellows  v.  Wilson, 
31  Barb.  162 ;  Eaton  v.  Farmer,  46  jS".  H.  200  ;  State  v.  Marshall, 
36  Mo.  400;  Wilhins  v.  Malone,  14  Ind.  153.  He  is  exempted  by 
his  privilege  from  answering  not  merely  what  will  criminate  him  di- 
rectly, but  also  from  what  has  any  tendency  to  criminate  him  ;  and  the 
reason  is,  because  otherwise  question  might  be  put  after  question,  and 
though  no  single  question  might  be  asked  which  directly  criminates, 
yet  enough  might  be  got  from  him  by  successive  questions  whereon  to 
found  a  criminal  charge  against  him.  Henry  v.  Bank  of  Salina,  1 
N.  Y.  83.     See  Printz  v.  'Cheeney,  11  Iowa,  469. 

It  is  the  province  of  the  court  to  decide  whether  a  proposed  question 
has  a  tendency  to  criminate  a  witness ;  State  v.  Duffy,  15  Iowa,  425  ; 
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and  it  is  the  duty  of  the  court,  while  it  protects  the  witness  in  the  due 
exercise  of  his  privilege,  to  take  care  that  he  does  not,  under  the  pre- 
tense of  defending  himself,  secure  others  from  justice,  or  withhold  evi- 
dence which  he  might  safely  give.  The  court  will  require  to  be  satis- 
fied that  the  witness  is  acting  an  honest  part,  and  that  he  may  incur 
danger  by  answering.  When  satisfied  of  this,  it  will  allow  the  privilege- 
To  f  oi-ce  him  to  reveal  particulars  might  lead  to  a  prosecution,  against 
which  he  has  a  right  to  protect  himself.  Eaton  v.  Farmer,  46  N.  H. 
400. 

The  privilege  of  refusing  to  answer  a  question  is  the  privilege  of 
the  witness,  and  not  of  the  party  by  whom  he  is  called,  and  for  that 
reason  the  court  will  not  allow  counsel  to  argue  in  support  of  the 
privilege  as  belonging  to  the  party  whom  he  represents.  Thomas  v. 
Newton,  Mood.  &  Malk.  48,  note  a  /   Olarh  v.  Reese,  35  Oal.  89. 

The  counsel  of  the  parties  have  no  right  to  interrupt  an  examination, 
by  advising  a  witness  that  he  is  not  bound  to  answer  the  question. 
Taylor  v.  Wood,  2  Edw.  Ch.  94.  It  is  the  duty  of  the  court  to  in- 
form the  witness  of  his  legal  rights,  and  to  say  to  him .  that  he  is  not 
bound  to  answer  questions  which  will  criminate  him  or  subject  him  to 
a  penalty.  lb.  The  court  will,  therefore,  always  apprise  a  witness  of 
his  privilege  as  soon  as  a  question  is  asked  which  may  place  him  in 
danger. 

Such  is  the  rule  as  to  a  witness  who  is  not  himself  a  party.  Cloyes 
v.  Thayer,  3  Hill,  564 ;  Southard  v.  Rexford,  6  Cow.  254 ;  People  v 
Brown,  72  JST.  T.  571. 

But  when  the  witness  is  also  a  party  there  is  no  reason  for  the  ap- 
plication of  the  rule.  By  taking  the  stand  as  a  witness,  while  he  may 
subject  himself  to  the  rules  applicable  to  either  witnesses,  he  is  not 
thereby  deprived  of  his  rights  as  a  party,  and  it  follows  that  his  coun- 
sel, while  he  is  in  the  witness  box,  has  a  right  to  speak  for  him, 
and  that  an  error  committed  by  the  court  against  him  may  inure 
to  his  benefit  as  a  party.     People  v.  Brown,  72  N.  Y.  571. 

On  the  trial  of  an  indictment,  the  public  prosecutor  has  no  right 
to  object  that  a  question  put  to  a  witness  will  subject  him  to  a 
criminal  punishment.  It  is  the  personal  privilege  of  the  witness 
alone;      Ward  v.  People,  6  Hill,  144. 

So,  in  a  civil  action,  the  privilege  is  exclusively  that  of  the  wit- 
ness ;  and  if  he  asserts  it,  but  is  notwithstanding  compelled  to 
answer,  the  party  cannot  allege  this  as  a  ground  of .  error.  Cloyes 
V.  Thayer,  3   Hill,  564.     But  if  the   court   improperly   allows   the 
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privilege,  aud  excludes  the  evidence   when  it    ought   to    have   been 
admitted,  this  will  be  error.  lb. 

If  the  witness  is  willing  to  criminate  himself  the  party  cannot 
object.  NewcoTnb  v.  State,  37  Miss.  383.  And  if  the  witness  vol- 
untarily testifies  in  chief  on  a  particular  subject,  he  may  be  cross- 
examined  on  the  subject,  even  though  his  answers  may  criminate 
or  disgrace  him.     Norfolk  v.   Graylord,  28  Conn.  309. 

The  same  rule  of  law  which  excuses  a  witness  from  answering 
questions  which  may  tend  to  convict  him  of  a  crime  or  misdemeanor 
undoubtedly  excuses  him  from  producing  books  or  papers,  the  con- 
tents of  which  may  be  used  against  him,  and  tend  to  the  same  re- 
sult.    £yass  v,  Sullivan,  21  How.  50,  53. 

"When  the  court  can  see  that  the  statute  of  limitations  has  barred  a 
prosecution  for  the  offense,  and  all  suits  to  enforce  the  penalty,  the 
court  must  see  that  the  witness  cannot  be  prejudiced,  and  in 
such  a  case  he  is  not  left  to  judge  whether  he  can  safely  testify  or 
not,  but  the  court  is  bound  to  pronounce  against  his  exemption.  Close 
V.  Olney,  1  Denio,  819,  323. 

Although  it  should  be  assumed  that  a  defendant,  who  is  called  as  a 
witness  by  the  plaintiff,  is  privileged  from  answering  a  question  put  to 
him  on  the  stand,  by  the  plaintiff,  his  refusal  to  answer  it,  followed 
by  the  decision  of  the  justice,  that  he  is  not  bound  to  answer,  furnishes 
no  ground  for  reversing  a  judgment  in  favor  of  the  plaintiff,  on  the 
mere  conjecture  that  his  refusal  to  answer  may  have  created  an  impres- 
sion in  the  minds  of  the  jurors,  that  the  answer,  if  given,  would  have 
tended  to  make  out  the  plaintiff's  case,  provided  the  judgment  is  in  all 
other  respects  unobjectionable.     Murphy  v,  Tripp,  44  Barb.  189. 

A  pai'don  under  the  great  seal  takes  away  the  privilege  of  a  witness 
in  not  answering,  so  far  as  it  regards  any  danger  of  prosecution  by  the 
sovereign  power  of  the  State.  Regina  v.  Boyes,  1  Best  &  Smith,  311. 
A  merely  remote  and  naked  possibility  of  legal  peril  to  a  witness,  from 
answering  a  question,  is  not  sufficient  to  entitle  him  to  the  privilege  of 
not  answering.  To  entitle  him  to  the  privilege  of  silence,  the  court 
must  see,  from  the  circumstances  of  the  case,  and  the  nature  of  the  evi- 
dence which  he  is  called  to  give,  that  there  is  reasonable  ground  to 
apprehend  danger  to  the  witness,  from  his  being  compelled  to  answer. 
Moreover,  the  danger  to  be  apprehended  must'  be  real  and  appreciable, 
with  reference  to  the  ordinary  operation  of  law  in  the  ordinary  course 
of  things,  not  a- danger  of  an  imaginary  and  unsubstantial  character, 
having  reference  to  some  extraordinary  and  hardly  possible  contingency, 
77 
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SO  improbable  that  no  reasonable  man  would  suffer  it  to  influence  his 
conduct.  lb. 

But,  before  the  privilege  of  the  witness  can  be  declared  against  and 
set  aside,  it  must  appear  affirmatively  that  no  legal  prosecution  or  steps 
have  been  taken  for  the  purpose  of  punishing  the  offense,  or  of  collect- 
ing the  penalty.  Bank  of  Salina  v.  Henry,  2  Denio,  156  ;  S.  C,  1 
N.  Y,  83. 

In  an  action  at  law,  where  the  defendant  pleads  or  gives  notice  of 
usury  as  a  defense,  and  verifies  his  answer  or  notice  by  affidavit,  the 
plaintiff  may  be  called  as  a  witness  to  prove  the  usury.  3  R.  S.  74, 
§  11,  5th  ed.  But  the  evidence  so -given  by  the  plaintiff  cannot  be  used 
against  him  before  a  grand  jury,  nor  on  the  trial  of  any  indictment 
against  him.     3  R.  S.  74,  §  17,  5th  ed. 

A  witness  cannot  be  asked  on  cross-examination  whether  he  has  not 
been  convicted  of  petit  larceny,  although  he  does  not  object  to  answer- 
ing the  question,  provided  the  objection  is  taken  by  the  opposite  party. 
Newooinb  v.  Oriswold,  24  N.  Y.  298.  So  a  party  may  object  to  a  ques- 
tion whether  the  witness  had  not  made  certain  statements  in  an  affidavit, 
which  is  not  produced,  although  the  witness  does  not  object  to  answer- 
ing, lb. 

If  a  witness  claims  the' protection  of  the  court,  on  the  ground  that 
his  answer  would  tend  to  criminate  himself,  and  there  appears  to  be 
reasonable  ground  to  believe  that  it  would  do  so,  'he  is  not  compellable 
to  answer ;  and,  if  obliged  to  answer,  notwithstanding,  what  he  says 
must  be  regarded  to  have  been  obtained  by  compulsion,  and  cannot  be 
given  afterward  in  evidence  against  him.  Regina  v.  Garhett,  2  Car. 
&  Kir.  N.  P.  474.  It  makes  no  difference  to  the  right  of  the  witness 
to  protection,  that  he  had  before  answered  in  part,  as  he  is  entitled  to 
claim  the  privilege  at  any  stage  of  the  inquiry,  and  no  answers  forced 
from  him  by  the  court,  after  such  claim,  can  be  afterward  given  in 
evidence  against  him.  lb. 

A  witness  is  not  bound  to  answer  any  question  which  will  subject 
him  to  a  penalty,  or  have  a  tendency  to  subject  him  thereto.  The  cases 
in  which  penalties  are  recoverable  are  so  numerous  that  no  attempt  at 
illustration  from  the  cases  will  be  made. 

''  Any  competent  witness  in  a  cause  shall  not  be  excused  from  answer- 
ing a  question  relevant  to  the  matter  in  issue,  on  the  ground  merely 
that  the  answer  to  such  question  may  establish  or  tend  to  establish  that 
such  witness  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit.  But 
this  provision  shall  not  be  construed  to  require  a  witness  to  give  any 
answer  which  will  have  a  tendency  to  accuse  himsel    of  any  crime  or 
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misdemeanor,  or  to  expose  him  to  aay  penalty  or  forfeiture,  nor  in  any 
respect  to  vary  or  alter  any  other  rule  respecting  the  examination  of 
■witnesses."     3  E.  S.  690,  §  102,  5th  ed. ;  Code  of  Civ.  Pro.,  §  837. 

A  witness  may  waive  his  privilege,  and  answer  any  such  questions, 
and  his  evidence  will  then  be  competent,  however  much  it  may  affect 
the  interest  of  the  parties  to  the  action.  And  in  all  cases  counsel  have 
a  right  to  put  questions  which  might  call  for  a  criminating  answer. 
After  the  question  is  put,  it  is  then  for  the  witness  to  claim  his  exemp- 
tion from  answering,  or  to  waive  it  and  answer  tlie  question. 

§  33.  Degrading  answers.  The  English  authorities  are  so  contra- 
dictory on  the  question  how  far  a  witness  may  be  compelled  to  answer 
questions  which  are  degrading  to  his  character,  that  but  little  assistance 
can  be  derived  from  a  review  of  them.  One  point  is  clearly  established 
in  relation  to  the  matter.  Where  the  transaction  as  to  which  the  wit- 
ness is  interrogated  forms  a  part  of  the  issue  to  be  tried,  he  is  bound  to 
answer  the  questions,  however  strongly  the  evidence  may  reflect  upon 
his  character.  But,  when  the  question  is  asked  for  a  mere  collateral 
purpose,  such,  for  instance,  as  the  impeachment  of  the  character  of 
the  witness,  he  is  not  bound  to  answer  any  question  which  will  degrade 
or  tend  to  degrade  his  character.     Lohman  v.  People,  1  N.  Y.  380. 

A  witness  on  his  cross-examination  may  be  asked  for  the  purpose  of 
affecting  the  weight  of  his  testimony  whether  he  has  been  convicted  of 
a  crime  or  misdemeanor,  and  may  be  compelled  to  answer  the  question. 
Code  of  Civil  Pro.,  §  832. 

Whether  a  ^ffl^'^y  called  as  a  witness  has  any  right  to  refuse  to  answer 
which  is  not  possessed  by  any  other  witness  is  not  clear.  See  People 
v.  Browrt,  72  N.  Y.  571 ;  Brandon  v.  People,  42  id.  265 ;  Conners  v. 
People,  50  id.  240 ;  Real  v.  People,  42  id.  270 ;  People  v.  Gasey,  72 
id.  393 

The  language  of  the  Code  is  broad  enough  to  include  all  persons  of- 
fered as  witnesses  whether  parties  or  otherwise. 

The  refusal  of  a  witness  to  answer  a  question  which  imputes  dis- 
credit generally  has  an  effect  unfavorable  to  character,  and  excites  sus- 
picion ;  whether  reasonable  or  justly  must  depend  upon  the  sort  of 
person  produced  and  the  question  put.  A  man  of  high  honor  and 
character  may  be  disposed  to  refuse,  with  scorn  and  indignation,  to 
answer  a  question  as  he  feels  as  an  insult ;  and  to  infer  dishonor  in  such 
a  case  might  be  the  height  of  injustice.  A  refusal  to  answer  such  a 
question  is  never  to  be  taken  as  an  admission  of  the  truth  of  the  impu- 
tation conveyed  by  asking  the  question.  A  refusal  to  answer  leaves 
the  matter  just  as  it  would  have  stood  if  no  such  question  had   been 
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asked.  But,  if  the  witness  chooses  to  answer  the  question,  the  answer 
will  be  conclusive,  and  not  liable  to  contradiction,  unless  the  answer  is 
to  a  question  asked  the  witness  on  cross-examination  which  seeks  to 
discover  whether  he  has  been  convicted  of  a  crime  or  misdemeanor. 
The  answer  of  a  witness  to  such  questions  are  not  conclusive.  Code  of 
Civil  Pro.,  §  832.  There  is  another  exception  to  this  rule,  perhaps,  and 
that  is,  where  a  witness  denies,  on  his  cross-examination,  that  he  has 
attempted  to  dissuade  a  witness  of  the  opposite  party  from  attending 
the  trial.  In  such  a  case  he  may  be  contradicted.  Atwoodv.  Welton, 
7  Conn.  QQ,  70,  72.  So  it  may  be  shown  that  a  witness  has  attempted 
to  suborn  another  witness  to  swear  falsely,  if  he  denies,  on  cross-exam- 
ination, that  he  has  done  so.  Morgan  v.  Frees,  15  Barb.  342  ;  Schultz 
v.  Third  Ave.  E.  R.  Co.,  89  N.  Y.  242,  250. 

§  34.  ConMential  commnnications.  Communications,  made  on  the 
faith  of  that  professional  confidence  which  a  client  reposes  in  his  coun- 
sel, attorney  or  solicitor,  are  not  allowed  to  be  revealed  in  a  court  of 
justice,  to  the  prejudice  of  the  client.  Yates  v.  Olmsted,  56.  N.  T. 
632 ;  Britton  v.  Lorenz,  45  id.  51 ;  Whiting  v.  Burney,  30  id.  303  ; 
Coventry  v.  Tannahill,  1  Hill,  33 ;  Batik  of  TJtica  v.  Mersereau, 
3  Barb.  Ch.  533  ;  Kings  v.  Barrett,  11  Ohio  (N.  S.),  261. 

The  Code  declares  that  an  attorney  or  counselor  at  law  shall  not  be  al- 
lowed to  disclose  a  communication  made  by  his  client  to  him  or  his 
advice  given  thereon,  in  the  course  of  his  professional  employment. 
Code,  §  835.  This  prohibition  applies  to  every  examination  of  a  per- 
son as  a  witness  unless  the  client  expressly  waives  the  benefit.  Code  of 
Civil  Pro.,  §-836. 

The  prohibition  of  the  Code  extends  in  terms  to  attorneys  and  coun- 
selors only ;  and  it  has  been  held  in  Massachusetts,  that  while  the 
policy  of  the  law  will  not  allow  the  counsel  himself  to  make  disclosures 
of  confidential  communications  from  his  client,  yet  if  the  client  sees 
fit  to  be  a  witness,  he  makes  himself  liable  to  full  cross-examination 
like  any  other  witness  and  may  be  compelled  to  testify  to  what  he  said 
to  his  counsel.  Inhabitants  of  Woburn  v.  Hensham,  101  Mass.  193  ;  S. 
C,  3  Am.  Rep.  333.  See,  also,  Commonwealth  v.  Mullen,  97  Mass.  545. 
But  contra,  see  State  v.  White,  19  Kans.  445  ;  Games  v.  Pratt,  15 
Abb.  Pr.  (N".  S.)  337. 

The  expediency  of  the  rule  prohibiting  counsel  from  disclosing  con- 
fidential communications  must  depend,  not  on  the  impropriety  of  vio- 
lating the  confidence  reposed,  but  on  a  consideration  that  the  collateral 
inconvenience,  which  would  ensue  if  no  such  confidence  were  reposed, 
would  preponderate  over  the  direct  mischief  produced  by  a   chance 
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of  the  failure  of  justice,  resulting  from  the  exclusion  of  evidence. 
If,  in  the  cases  within  the  operation  of  the  rule,  the  only  con- 
fidence reposed  were  a  confession  of  guilt  or  dishonesty,  the  rule 
would  be  obviously  detrimental  to  the  interest  of  justice ;  but  it  is  con- 
ceived that,  in  a  multitude  of  instances,  a  person  possessed  of  just  rights 
would  be  materially  impeded  in  vindicating  them,  if  every  communica- 
tion, made  to  his  professional  adviser,  might  be  used  against  him  ;  if 
such  were  the  law,  it  would  be  necessary",  in  self-defense,  to  accompany 
all  communications  made  to  a  professional  adviser,  with  a  statement  of 
the  several  circumstances  and  explanations,  which,  however  unneces- 
sary for  the  purpose  of  communication,  would  be  requisite  to  prevent 
it  from  being  unfairly  used. 

If,  touching  matters  that  came  within  the  ordinary  scope  of  profes- 
sional employment,  attorneys,  counsel  or  solicitors  receive  a  communi- 
cation in  their  professional  capacity,  either  from  a  client,  or  on  his 
account  and  for  his  benefit,  in  the  transaction  of  his  business,  or,  what 
amounts  to  the  same  thing,  if  they  commit  to  paper,  in  the  course  of  ■ 
their  employment  in  his  behalf,  matters  which  they  know  only  through 
their  professional  relation  to  the  client,  they  are  not  only  justified  in 
withholding  such  matters,  but  bound  to  withhold  them,  and  will  not  be 
compelled  to  disclose  the  information  or  produce  the  papers,  in  any 
court  of  law  or  equity,  either  as  party  or  as  witness.  If  this  protec- 
tion were  confined  to  cases  where  proceedings  had  been  commenced, 
the  rule  would  exclude  the  most  confidential,  and  it  may  be  the  most 
important,  of  all  communications  —  those  made  with  a  view  of  being 
prepared  either  for  instituting  or  defending  a  suit,  up  to  the  instant  that 
the  process  of  the  court  was  issued. 

If  it  were  confined  to  proceedings  begun  or  in  contemplation,  then 
every  communication  would  be  unprotected  which  a  party  makes  with 
a  view  to  his  general  defense  against  attacks  which  he  apprehends, 
although  at  the  time  no  one  may  have  resolved  to  assail  him.  But, 
were  it  allowed  to  extend  over  such  communications  the  protection 
would  be  insufficient  if  it  only  concluded  communications  more  or  less 
connected  with  judicial  proceedings ;  for  a  person  oftentimes  requires 
the  aid  of  professional  advice  upon  the  subject  of  his  rights  and  liabilities 
with  no  reference  to  any_  particular  litigation,  and  without  any  other 
reference  to  litigation  generally  than  all  human  affairs  have,  in  so  far 
as  every  transaction  may,  by  possibility,  become  the  subject  of  judicial 
inquiry.  Williams  v.  Fitch,  18  N.  T.  546  ;  Oreenough  v.  OasTcell, 
1  Mylne  &  Keene,  102, 103 ;  Root  v.  Wright,  84  N.  T.  Y2. 

It  would  be  most  mischievous  if  it  could  be  doubted  whether  or  not 
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an  attorney,  consulted  upon  a  man's  title  to  an  estate,  was  at  liberty  ta 
divulge  a  flaw.  The  reason  of  the  rale  is  obvious.  It  is  out  of  regard 
to  the  interests  of  justice  which  cannot  be  upheld,  and  to  the  adminis- 
tration of  justice  which  cannot  go  on,  without  the  aid  of  men  skilled 
in  jurisprudence,  in  the  practice  of  the  courts,  and  in  those  matters 
affecting  rights  and  obligations  which  form  the  subject  of  all  judicial 
proceedings.  If  the  privilege  were  confined  to  communications  con- 
nected with  suits  begun,  or  intended,  or  expected,  or  apprehended,  no 
one  could  safely  adopt  such  precautions  as  might  eventually  render  any 
proceedings  successful  or  all  proceedings  superfluous. 

The  rule  deducible  from  the  authorities  is  that  aU  communications 
made  by  a  client  to  his  counsel  for  the  purposes  of  professional  advice 
or  assistance  are  privileged  from  disclosure  by  the  counsel,  whether 
such  advice  relates  to  a  suit  pending,  one  contemplated  or  any  other 
matter  proper  for  such  advice  or  aid  ;  that  when  the  communications  are 
made  in  the  presence  of  all  the  parties  to  the  controversy,  they  are  not 
privileged,  but  the  evidence  is  competent  between  such  parties.  Brit- 
ton  V.  Lorenz,  45  N.  Y.  51 ;  Whiting  v.  Barney,  30  id.  330.  See  Carr  v. 
Weld,  4  Green  (JST.  J.),  319 ;  Prouty  v.  Eaton,  41  Barb.  409 ;  Galla- 
gher V.  Williamson,  23  Cal.  331.  Thus  an  attorney  employed  to  draw 
a  complaint  in  an  action  pending  in  favor  of  his  client  would  not  be 
permitted  to  disclose  the  communications  made  to  him  by  the  client  in 
relation  to  the  subject-matter  of  the  suit.  "Sibley  v.  Waffle,  16  N.  Y. 
180,  183.  But  an  attorney  employed  to  draw  a  deed  is  competent  to 
testify  as  to  directions  received  by  him  from  the  parties  as  to  the 
transaction  between  them  at  the  time.  Knowledge  acquired  under 
such  circumstances  is  not  within  the  class  of  privileged  communica- 
tions.    Hebhard  v.  Haughian,  70  N.  Y.  54. 

The  privilege  is  that  of  the  client  and  not  of  the  professional  adviser 
and  an  attorney  or  counsel  will  not  be  allowed,  against  his  client's  will, 
to  disclose  matters  of  professional  confidence,  althoiigh  he  himself  is 
willing  to  do  so.  The  client,  however,  may  waive  his  privilege ;  in 
which  case  the  court  will  compel  the  legal  adviser  to  discover  what  he 
knows,  even  though  the  interest  in  the  subject-matter,  respecting 
which  the  confidential  communication  was  made,  has  passed  to  a  third 
person,  and  he  objects  to  the  disclosure.  Bevjamin  v  Coventry,  19 
Wend.  353.  But  he  is  not  to  be  considered  as  waiving  it,  by  calling 
his  attorney  or  counsel  as  a  witness,  unless  he  examines  him  as  to  con- 
fidential communications.  But,  where  the  privilege  belongs  to  several 
clients,  it  cannot  be  waived  by  one  only,  nor  even  by  a  majority,  con- 


•EYIDENCE.  615 


Confidential  communications. 


trary  to  the  expressed  wish  of  the  others.  Boimk  of  TJtica  v.  Mer- 
sereau,  3  Barb.  Ch.  533,  596. 

The  privilege  endures  forever,  unless  removed  by  the  client.  lb. 
But  it  extends  only  to  information  derived  from  the  client,  as  such, 
either  by  oral  communications,  or  books  or  papers  shown  to  him,  or 
put  in  his  hands  by  his  client,  and  not  to  information  derived  from 
other  persons  or  sources,  while  acting  as  such  attorney  or  counsel. 
Spenceley  v.  Schulenhurgh,  1  East,  357 ;  Crosby  v.  Berger,  11  Paige, 
377. 

The  seal  of  professional  confidence  will  not  cover  a  communication 
made  to  an  attorney  or  counsel  to  obtain  professional  advice  or  assistance 
as  to  the  commission  of  a  felony  or  other  crime  which  is  tnalwrn  in  se. 
Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  534,  598,  599,  600.  But 
when  the  communication  merely  relates  to  a  fraud  which  is  not  punish- 
able criminally,  the  communication  is  protected.  lb. 

A  communication  made  to  a  clerk  of  the  plaintifE's  attorney  for  the 
purpose  of  enabling  such  clerk  to  draw  a  complaint  in  an  action  pend- 
ing in  favor  of  the  person  making  such  communication  is  protected. 
Sibley  V.  Waffle,  16  K  T.  180,  183. 

When  a  client  makes  communications  to  his  counsel  in  the  presence 
x)f  a  third  person,  not  connected  with  the  latter,  the  privilege  does  not 
extend  to  such  third  person,  and  he  may  be  compelled  to  testify  what 
he  has  heard  upon  the  subject.  Jackson  v.  French,  3  Wend.  337.  An 
attorney  or  counsel  cannot,  after  he  ceases  to  act  in  that  capacity,  dis- 
close what  was  communicated  to  him  prof  essionaHy.  Yordan  v.  Hess, 
13  Johns.  492.  But  if  the  client,  after  the  professional  relation  ceases, 
chooses  to  repeat  to  such  attorney  any  such  communication,  it  will  not 
then  be  privileged.  lb. 

The  same  principle  which  protects  oral  communications  to  counsel 
also  extends  to  papers  or  writings  in  the  hands  of  an  attorney  or  coun- 
sel, if  placed  there  for  professional  purposes.  People  v.  Benjam,in,  9 
How.  419 ;  Jackson  v.  Burtis,  14  Johns.  392 ;  Jackson  v.  Denison, 
4  Wend.  558.  And  he  will  not  be  permitted  to  testify  as  to  their 
appearance  at  the  time  they  were  exhibited  to  him.  Gray  v.  Fox,  43 
Mo.  570.  Nor  whether  a  certain  writing  was  indorsed  thereon  at  that 
time.  Diei/rich  v.  Mitchell,  43  111.  40. 

The  court  will  not,  in  any  case,  compel  an  attorney  or  counselor  to 
disclose  a  confidential  comraunication  made  to  him  by  a  client.  Peo- 
ple, ex  rel.  Mitchell,  v.  Sheriff  of  N.  T.,  29  Barb.  622;  S.  C,  7  Abb. 
96.  So,  on  the  other  hand,  the  court  will  not  tolerate  a  combination 
between  attorney  and  client,  where  the  object  is  to  prevent  the   court 
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from  compelling  the  productioa  of  important  papers  which  ought  to  be 
produced  as  evidence.  lb. 

Thus  where  an  attempt  is  made  to  establish  a  will  claimed  to  have 
been  lost  or  destroyed  after  the  death  of  the  testator,  and  its  execution, 
and  its  existence  at  the  time  of  such  death  has  been  shown,  and  also  its 
delivery  to  one  of  the  heirs,  the  attorney  who  drew  the  will,  and 
who  has  subsequently  been  retained  by  the  heirs  to  oppose  its  pro- 
bate, will  not  be  allowed  to  cause  a  failure  of  justice  by  refusing 
to  answer  proper  questions  put  to  him  in  regard  to  the  will,  upon  the 
pretext  that  he  is  not  at  liberty,  having  been  counsel  for  the  testator, 
to  disclose  what  he  chooses  to  consider  confidential  communications. 
Sheridcm  v.  Houghton,  16  Hun,  628. 

But  the  court  has  no  power  to  compel  the  counsel  for  one  of  the 
parties  to  testify  in  spite  of  his  claim  of  privilege,  whether  he  has  in 
court  one  of  his  client's  title  papers,  and  on  obtaining  an  affirmative 
answer,  to  order  it  to  be  produced,  to  be  used  as  evidence  for  the  ad- 
verse party,  especially  where  no  previous  notice  to  produce  it  has  been 
given.  Dover  v.  Harnell,  58  Ga.  572.  But  see  People  v.  Sheriff  of 
N.  Y.,  29  Barb.  622.  It  has  been  held  that  communications  made  to 
an  attorney  in  the  course  of  a  professional  consultation,  but  not  relating 
to  the  subject-matter  of  the  consultation,  are  not  privileged.  State 
V.  Mewherter,  46  Iowa,  88. 

On  the  other  hand  it  has  been  held  that  the  privilege  extends  to  all 
that  passes  between  client  and  attorney  in  the  cause  and  for  the  pur- 
pose of  the  business.     Zengsjleld  v.  Richardson,  55  Miss.  443. 

An  attorney  may  be  compelled  to  disclose  the  name  of  the  party  by 
whom  he  is  employed.  Satterlee  v.  Bliss,  36  Cal.  489.  And  the  man 
ner  and  time  of  his  retainer.     Shaughnessy  v.  Fogg,  15  La.  Ann.  330. 

An  attorney  is  a  competent  witness  against  his  client  in  matters  not 
professionally  confidential  between  them.    Milan  v.  State,  24  Ark.  346. 

The  rule  of  professional  sanctity  being  for  the  benefit  of  the  client 
who  may  waive  the  objection,  the  heir  of  the  client  is  entitled  to  the 
same  privilege.     Fossler  v.  Schriber,  38  111.  172. 

A  clergyman,  or  other  minister  of  any  religion,  is  not  allowed  to 
disclose  a  confession  made  to  him,  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  rules  or  practices  of  the  rehgious 
body  to  which  he  belongs.  Code  Civ.' Pro.,  §  833.  And  a  person  duly 
authorized  to  practice  physic  or  surgery  is  not  allowed  to  disclose  any 
information  which  he  acquired  in  attending  a  patient  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that  capacity; 
Id.,  §834. 
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A  person  who  consults  a  physician  as  to  the  means  of  procui'ing  an 
abortion,  and  who  gives  the  name  of  the  female  who  is  pregnant,  does 
it  at  the  risk  of  an  exposure  of  the  information  given,  for  such  com- 
munication is  not  privileged  within  this  statute.  Hewit  v.  Prime,  21 
Wend.  Y9. 

In  an  action  by  a  physician  to  recover  for  his  professional  services, 
he  may  prove  the  nature  of  the  disease,  and  the  character  of  the  treat- 
ment adopted,  for  the  purpose  of  determining  the  value  of  the  services 
rendered.  Kendall  v.  Orey,  2  Hilt.  300. 

The  privilege  extends  only  to  physicians  and  surgeons,  and  the  infor- 
mation given  to  enable  them  to  act  or  prescribe  professionally ;  and  it 
does  not  extend  to  communications  which  may  be  made  to  a  person 
who  may  be  in  charge  of  the  office  of  such  physician  in  his  absence, 
when  it  is  not  shown  that  such  communication  was  made  as  the  basis  of  a 
prescription.  lb. 

Where  an  action  is  brought  on  a  life  insurance  policy  a  physician  can- 
not disclose,  as  a  witness,  information  as  to  the  condition  of  the  insured, 
acquired  while  attending  upon  him  and  which  was  necessary  to  enable 
him  to  prescribe.  Dilleber  v.  Home  Life  Ins.  Co.,  69  N.  T.  256 ; 
Edington  v.  Mutual  Life  Ins.  Co.,  67  id.  185. 

The  right  of  objecting  to  the  disclosures  of  such  privileged  communi- 
cations is  not  limited  to  the  patient  and  his-personal  representatives, 
but  this  right  may  be  exercised  by  an  assignee,  and  his  right  is  not 
affected  by  the  decease  of  the  patient.  lb. 

Admissions  made  to  a  clergyman,  but  not  in  the  course  of  discipline 
of  his  church,  are  not  protected  by  the  statute,  even  when  the  confes- 
sions relate  to  a  criminal  offense.  People  v.  Gates,  13  Wend.  312. 

A  conversation,  between  a  person  who  had  been  tried  upon  an  in- 
dictment and  acquitted,  and  one  who  was  his  counsel  at  the  trial,  and 
which  was  had  after  the  relation  of  counsel  and  chent  had  ceased,  no 
further  proceedings  being  contemplated,  upon  a  subject  not  connected 
with  that  to  which  the  employment  of  the  witness  as  counsel  related, 
is  not  a  privileged  communication.  Mandeville  v.  Guernsey,  38  Barb. 
225. 

If  the  communication  is  a  privileged  one,  and  it  was  made  by  two 
or  more  cHents,  jointly,  to  their  mutual  legal  adviser,  the  seal  of  con- 
fidence connot  be  removed  unless  by  the  consent  of  all  the  clients. 
Whiting  v.  Barney,  38  Barb.  393.  The  consent  of  even  a  maijority 
is  not  sufficient ;  and  one  or  more  of  the  clients  cannot  require  a  disclos- 
ure of  the  communication  as  evidence  'against  the  others,  without  their 

consent.  lb. 
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§  35.  Impeaching  credit  of  witnesses.  There  are  several  modes 
of  impeaching  witnesses,  each  of  which  will  be  briefly  noticed  in  its 
order.  And  first,  it  may  be  premised  generally,  that  the  credit  of  a 
witness  may  be  impeached  either  by  cross-examination,  or  by  general 
evidence  affecting  his  credit,  or  by  evidence  that  he  has  before  said  or 
done  that  which  is  inconsistent  with  his  evidence  on  the  trial ;  or, 
lastly,  by  contrary  evidence  as  to  the  facts  themselves. 

There  are  numerous  matters  as  to  which  a  witness  may  be  cross-ex- 
amined, for  the  purpose  of  impeaching  his  credit.  But  there  are  limits 
beyond  which  a  party  is  not  permitted  to  go  ;  and,  therefore,  on  cross- 
examination,  a  witness  cannot  be  examined  as  to  what  he  has  said  at 
other  times  in  relation  to  a  fact  at  issue  in  the  action,  where  he  has  not 
been  examined  as  to  such  fact  by  the  party  calling  him  ;  and  the  mat- 
ters inquired  about  are  not  such  as  could  legally  affect  his  credibility. 
BearssY.  Copley,  10  JST.  T.  93. 

In  cross-examining  a  witness,  for  the  purpose  of  affecting  his  credit, 
courts  are  usually  quite  liberal  toward  the  cross-examining  counsel. 
But  where  the  sole  object  of  the  cross-examination  is  the  impeachment 
of  the  witness,  and  the  matters  inquired  about  are  collateral  and  not 
pertinent  to  the  matters  in  issue,  the  extent  to  which  such  cross-exam- 
ination shall  extend  is  entirely  discretionary  with  the  court.  Allen  v. 
Bodvne,  6  Barb.  383  ;  LaBecm  v.  People,  34  N.  T.  223;  Heal  v. 
People,  42  id.  270.  And  it  is  in  the  discretion  of  the  court  to  inter- 
pose and  protect  a  witness  against  any  inquiries  not  relevant  to  the 
issues  to  be  tried,  and  having  no  object  in  view  but  the  impeachment 
of  the  witness.  Yarona  v.  Socarvas,  8  Abb.  302 ;  Oreat  W.  Turn- 
pike Co.  V.  Loomis,  32  IS".  T.  127. 

And  the  rule  is  conclusively  settled,  that  a  witness  cannot  be  cross- 
examined  as  to  any  fact  or  matter  which  is  collateral  or  irrelevant  to 
the  issue,  merely  for  the  purpose  of  contradicting  him  by  other  evi- 
dence, if  he  should  deny  it,  with  intent  thereby  to  discredit  his  testi- 
mony, Plato  V.  Reynolds,  27  N.  T.  586  ;  Gomdolfo  v.  Appleton,  40 
id.  533 ;  Nation  v.  People,  6  Park.  Cr.  258  ;  Kaler  v.  Bmlderi  Mut. 
Fi/re  Ins.  Co.,  120  Mass.  333  ;  Carpenter  v.  Ward,  30  N.  T.  243.  Such 
cross-examination  would  be  idle,  for  if  the  witness  should  answer  in  the 
negative,  the  court  would  not  permit  the  cross-examining  counsel  to 
contradict  the  witness.  Stohes  v.  People,  53  N.  Y.  164 ;  LawrenAX  v. 
Barker,  5  "Wend.  301 ;  Howard  v.  City  Fvre  Ins.  Co.,  4  Denio,  502 ; 
Hester  v.  Commonwealth,  85  Penn.  St.  139 ;  Henderson  v.  State,  1 
Texas  App.  432 ;  Davis  v.  Pohy,64:  Me.  427 ;  Iron  Moimtain  Bank 
V.  Murdoch,  62  Mo.  70. 
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It  is  also  perfectly  well  settled  that  the  credit  of  a  witness  can  be  im- 
peached by  evidence  as  to  general  character  only,  and  not  by  evidence 
as  to  particular  facts  not  relevant  to  the  issue,  for  this  would  cause  the 
inquiry,  which  ought  to  be  simple  and  confined  to  the  matters  in  issue, 
to  branch  out  into  an  indefinite  number  of  issues.  Newcomb  v.  Gris- 
wold,  24  N.  T.  298 ;  Corning  v.  Cornvng,  6  id.  97 ;  Jackson  v.  Lewis, 
13  Johns.  504;  McDonalds.  Oa/rrison,'2,'<^ii\.t.  610;  Boon\.  Weath- 
erhead,  23  Texas,  675 ;  Qrdbl/ree  v.  Kill,  21  111.  180 ;  Bimich  v. 
Downs,  82  id.  570 ;  Moreland  v.  Lawrence,  23  Minn.  84 ;  Leverich  v. 
Frank,  7  Oregon,  212. 

The  characters,  not  only  of  the  witnesses  in  the  principal  cause,  but 
of  every  one  of  the  impeaching  collateral  witnesses,  might  be  impeached  ' 
by  separate  charges,  and  loaded  with  such  an  accumulated  burden  of 
collateral  proof,  that  the  administration  of  justice  would  become  im- 
practicable. Besides  this,  no  man  could  come  prepared  to  defend  him- 
self against  charges  which  might  thus  be  brought  against  him,  without 
previous  notice ;  and  though  every  man  may  be  supposed  to  be  capable 
of  defending  his  general  character,  he  cannot  be  prepared  to  defend 
himself  against  particular  charges  of  which  he  has  had  no  previous  notice. 
But  it  must  not  be  forgotten  that,  under  the  Code,  the  fact  that  a 
witness  has  been  convicted  of  a  crime  or  misdemeanor  may  be  shown 
for  the  purpose  of  affecting  the  weight  of  his  testimony  either  by  the 
record  or  by  his  cross-examination  ;  and  that  the  cross-examining  party 
is  not  concluded  by  the  answers  of  the  witness  on  this  question.  Code 
of  Civil  Pro.,  §  832. 

Before  one  witness  is  permitted  to  speak  of  the  general  character  of 
another,  it  must  be  proved  that  the  former  has  had  a  proper  knowledge 
of  that  character. 

In  one  case,  Curtis  v.  Fay,  37  Barb.  64,  69,  70,  the  plaintiff  called 
a  witness  named  Pritchard  to  speak  as  to  the  character  of  a  witness 
named  Jones.  Pritchard  did  not,  of  himself,  know  any  thing  about 
Jones'  reputation.  All  he  could  testify  on  the  subject  of  his  reputation 
was  what  some  person  at  Genoa,  whom  he  did  not  know,  told  him  -it 
was.  This  was  held  to  be  insufficient,  and  the  court  said  :  "  An  im- 
peaching or  sustaining  witness  is  not  to  speak  of  the  reputation  unless 
he  knows  it,  and  such  knowledge  must  be  founded  upon  an  acquaintance 
and  intercourse  with  the  neighbors  and  acquaintances  of  the  individual 
whose  character  is  in  question,  and  that  intercourse  must  be  of  some 
length  of  time  —  sufficient,  at  least,  to  enable  him  to  gather  the  general 
estimation  in  which  he  is  held  in  the  community  where  he  resides." 
'.     The  character  of  a  witness  may  be  impeached  by  persons  in  whose 
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neighborhood  the  attacked  witness  had  resided  until  within  four  years 
prior  to  the  trial,  notwithstanding  such  witness  had  then  removed  to  a 
place  fourteen  miles  distant  from  that  neighborhood,  where  he  had  since 
resided,  and  the  impeaching  witness  did  not  know  the  character  borne 
by  the  attacked  witness  at  the  latter  place.  Sleeper  v.  Van  Middle- 
worth,  4  Denio,  431.  But  when  the  acquaintance  with  the  witness  is 
limited,  and  its  existence  was  at  a  remote  period,  a  different  rule  pre- 
vails. See  Keator  v.  People,  S2  Mich.  484 ;  Teese  v.  Hunbrngdon, 
23  How.  (tr.  S.)  2. 

It  has  been  held  in  the  Court  of  Appeals  that  to  impeach  a  witness' 
testimony  as  to  his  character  eight  or  ten  years  previous  to  the  trial 
is  competent,  though  there  has  been  no  knowledge  of  his  character  by 
the  impeaching  witness  since  that  time  ;  and  that  the  presumption  of 
the  continued  bad  character,  thus  raised,  must  be  met  by  testimony 
tending  to  establish  the  fact  of  a  change  of  character.  Graham  v. 
Chrystal,  2  Keyes,  21 ;  S.  C,  2  Abb.  App.  Dec.  263.  See  Dollinsr  v. 
Liniz,  84  N.  Y.  669 ;  Willa/rd  v.  Ooodnough,  30  Yt.  397 ;  People  v. 
Haynes,  55  Barb.  450 ;  Pucker  v.  Beaty,  3  Ind.  70  ;  Rogers  v.  Lewis, 
19  id.  405  ;  Arnolds.  Cobb,  21  id.  492. 

The  law  does  not  presume  that  a  person  of  mature  age,  whose  general 
character  has  been  notoriously  bad  up  to  within  a  period  of  five  years,  has 
so  reformed  as  to  have  acquired  an  unimpeachable  reputation  since  that 
time.  Kef  ormation  may  be  shown  in  answer  to  the  attack,  but  the 
law  wiU  not  presume  it  in  advance.  Raihbvm,  v.  Ross,  46  Barb.  127. 
A  party  who  desires  to  impeach  the  general  character  of  his  adversary's 
witness  may  prove  his  general  character  five  years  previous  to  the  trial, 
although  the  witness  sought  to  be  impeached  had  resided  at  a  fixed 
residence  for  the  last  three  or  four  years,  at  a  place  different  from  that 
of  the  impeaching  witness ;  and  if  such  evidence  is  excluded,  it  will  be 
error.  lb. 

In  one  case,  Wilrnot  v.  Richardson,-  6  Duer,  328,  340,  the  character 
of  a  witness  on  the  part  of  the  plaintiff  had  been  thorougly  impeached. 
A  supporting  witness  was  then  called,  who  had  seen  the  impeached 
witness  for  some  six  months,  at  a  period  twelve  years  before  the  trial, 
and,  who  had  not  seen  the  impeached  witness  since  then  until  within 
six  months  of  the  time  of  the  trial ;  and  he  further  testified  that  he  had 
never  heard  the  other  witness  spoken  of  one  way  or  the  other.  The 
court  below  permitted  him  to  testify  as  to  the  character  of  the  impeached 
witness,  which  was  held  to  be  wrong,  and  the  court  said :  "  This  de- 
cision cannot  be  sustained,  unless  it  be  a  sound  rule  that  a  witness 
whose  character  is  impeached  may  counteract  the  effect  of  the  impeach- 
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ing  evidence  by  proof  that,  in  the  opinion  of  others  who  have  but  a 
slight  acquaintance  with  him,  and  never  heard  him  spoken  of  one  way 
or  the  other,  and  who  know  nothing  of  his  general  character,  he  is  a 
credible  witness.  I  presume  no  one  holds  the  opinion  that  a  witness 
can  be  impeached  by  the  testimony  of  persons  who  really  know  noth- 
ing of  his  general  character,  and  never  heard  him  spoken  of,  that  they 
do  not  consider  him  a  credible  witness.  If  such  evidence  is  incom- 
petent for  the  purpose  of  impeaching  a  witness,  I  think  ^t  is  equally  so 
to  sustain  one  who  has  been  effectually  impeached." 

But  where  a  witness  called  to  sustain  the  character  of  an  impeached 
witness  testifies  tha,t  he  does  not  know  the  general  character  of  such 
witness  for  truth  and  veracity,  but  gives  evidence  importing  an  ac- 
quaintance with  his  associates  and  a  knowledge  of  his  character,  and 
testifies  that  he  has  heard  his  character  questioned,  it  is  competent  for 
him  to  testify  that  he  would  believe  the  witness  under  oath.  Adams 
V.  Greenwich  Ins.  Co.,  70  N.  T.  166 ;  People  v.  Davis,  21  Wend.  309. 

It  is  within  the  discretion  of  the  court  to  determine  whether  the 
time  to  which  the  question  put  to  the  impeaching  witness  relates  is  so 
remote  as  to  make  the  answer  immaterial  and  inadmissible.  Teese  v. 
Huntingdon,  23  How.  (U.  S.)  2 ;  Snow  v.  Grace,  29  Ark.  181. 

A  witness  who  has  never  heard  about  the  character  of  another  wit- 
ness until  after  the. controversy  arose  is  nevertheless  competent  to 
state  what  he  knows  about  it.  Mash  v.  State,  36  Miss.  77. 

A  witness  is  not  incompetent  as  an  impeaching  witness  merely  be  ■ 
cause  he  has  not  heard  the  character  of  the  witness  sought  to  be  im- 
peached canvassed,  if  he  knows  the  character  of  such  witness.  Ohilds 
V.  State,  55  Ala.  28.  But  it  would  be  otherwise  if  the  witness  only 
knows  the  individual  and  does  not  know  his  character.  Hoadley  v. 
State,  55  Ala.  31. 

The  proper  inquiry  as  to  the  character  of  the  witness  must  be  as  to 
his  general  reputation  where  he  is  best  known.  It  is  not  enough  that 
the  impeaching  or  the  sustaining  witnesses  can  state  what  "  others  say," 
for  those  others  may  be  few  in  number,  and  their  acquaintance  with 
the  witness  may  be  extremely  limited.  Ordinarily,  the  impeaching  or 
sustaining  witness  ought  to  come  from  the  neighborhood  of  the  person 
whose  character  is  in  question. 

A  person  is  not  permitted  to  manufacture  evidence  for  the  purpose 
of  impeaching  witnesses.  And  where  a  person  went  a  distance  to  a 
strano'e  place,  for  the  purpose  of  ascertaining  the  character  of  a  wit- 
ness, and  for  the  purpose  cf  subpoenaing  impeaching  witnesses  against 
him,  he  was  not  permitted  to  testify  as  to  the  result  of  his  inquiries, 
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nor  to  give  his  views  as  to  tlie  character  of  the  witness  whose   credit 
was  in  question.     Douglass  v.  Tousey,  2  Wend.  352. 

In  the  impeachment  of  witnesses,  it  is  general  character  alone 
that  is  in  question;  and,  therefore,  specific  acts  of  immorahty  on 
the  part  of  a  witness  cannot  be  given  in  evidence  to  impair  his 
credibility.  Gornvng  v.  Corning,  6  N.  Y.  97 ;  Yarona  v.  So- 
carras,  8  Abb.  302 ;  Qreaton  v.  Smith,  1  Daly,  330 ;  Zee  v.  Cfhad- 
sey,  2  Keyes,  543  ;  LaBeau  v.  People,  34  N".  T.  223  ;  Wehrhamp  v. 
Willett,  1  Keyes,  250 ;  S.  C,  4  Abb.  Ct.  A.pp.  Dec.  548 ;  Mc- 
Donald V.  Garrison,  2  Hilt.  510;  S.  C,  9  Abb.  178;  Boon  v. 
Weatherhead,  23  Texas,  675;  Crdbtree  v.  Kile,  21  111.  180 
Dimiok  V.  Downs,  82  111.  570  ;  Moreland  v.  Lawrence,  23  Minn.  84 
Leverich  v.  Framk,  6  Oregon,  212  ;  Conley  v.  Meeher,  85  N.  Y.  618 
Bakemam,  v.  Eose,  18  Wend.  146.  As  was  said  in  the  case  last  cited 
you  cannot  inquire  whether  the  witness  has  the  general  reputation  of 
being  a  thief,  prostitute,  murderer,  forger,  adulterer,  gambler,  swindler, 
or  the  like,  although  each  and  every  of  such  offenses  to  a  greater  or  less 
degree  impairs  the  moral  character  of  the  witness  and  tends  to  impeach 
his  or  her  veracity.  The  inquiry  must  be  general  in  its  scope  and 
tendency. 

Petit  larceny  is  not  a  felony,  and  a  conviction  for  that  offense 
does  not  destroy  the  competency  of  a  witness,  but  the  record  of 
conviction  may  be  introduced  for  the  purpose  of  affecting  the 
credit  of  the  witness.  Carpenter  v.  Nixon,  5  Hill,  260.  Interest 
does  not  render  a  witness  incompetent,  but  it  may  affect  his  credit,  and, 
therefore,  it  may  be  shown  by  a  witness,  on  cross-examination,  that  he 
is  the  real  party  in  interest,  and  that  a  transfer  of  his  interest  to  the 
plaintiff  was  a  mere  sham.  Hoyt  v.  Lynch,  2  Sandf .  328 .  When  a 
party  to  the  action  is  a  witness,  he  may  be  impeached  in  the  same  man- 
ner as  any  other  witness.    Yarona  v.  Sooarras,  Abb.  302. 

What  should  be  the  question  put  to  an  impeaching  witness,  both  as 
regards  substance  and  form,  has  often  been  matter  of  grave  discussion. 

It  has  been  held,  that  merely  proving  that  the  general  character  of 
a  witness  is  bad  is  not  enough  to  effectually  impeach  him,  when  the 
impeaching  witness  is  not  asked  whether  he  would  believe  the  other 
witness  on  oath.  Gilbert  v.  Sheldon,  13  Barb.  623.  To  show  general 
bad  character  is  immaterial ;  the  party  must  go  further,  and  prove  that 
the  character  of  the  witness  is  bad  as  to  truth  and  veracity,  or  must 
show,  by  the  impeaching  witness,  that  he  would  not  believe  the  other 
on  oath.  lb.  In  the  case  last  cited,  it  was  not  even  shown  that  the 
general  moral  character  of  the  witness  was  bad. 
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But,  in  a  later  case,  it  has  been  held,  that,  after  impeaching  witnesses 
are  shown  to  be  acquainted  with  the  general  moral  character  of  the 
person  whose  credit  is  assailed,  and  they  declare  it  to  be  bad,  the 
question  of  credit  is  then  for  the  jury,  under  proper  comments  from 
the  court,  without  any  inquiry  of  the  discrediting  witnesses  as  to  whether 
they  would  believe  him  under  oath.  Wright  v.  Paige,  36  Barb.  438, 
446 ;  S.  C,  3  Keyes,  581. 

In  the  case  just  cited,  the  court  said :  "  In  the  case  at  bar,  a  female 
witness  is  shown  to  be  of  bad  moral  character  —  reputed  to  be  dishonest, 
unchaste,  wanting  integrity,  untruthful,  thievish,  and  a  keeper  of  a 
resort  for  vile  characters  ;  and  the  court  is  asked  to  charge  the  jiiry 
that  she  stands  before  them,  as  regards  the  question  of  general  impeach- 
ment, a  perfectly  fair  witness ;  in  the  exact  language  of  the  request, 
'  that  the  impeaching  testimony  in  that  behalf  was  of  no  force ; '  and 
for  the  reason  simply  that  the  witnesses  were  not  asked  whether  they 
would  believe  her  under  oath.  The  proposition  is  contrary  to  the  dic- 
tates of  reason  and  propriety  —  simply  absurd."  Per  Bookes,  J.  See 
AlUs  V.  Leona/rd,  58  E".  Y.  288. 

The  almost  invariable  practice,  however,  of  asking  the  impeaching 
witness  whether  he  would  believe  the  other  on  oath  is  not  to  be  disre- 
garded in  practice.  And  a  neglect  or  refusal  to  put  the  question  implies 
a  doubt  whether  the  impeaching  witness  would  declare  against  the 
credit  of  the  witness,  so  far  as  to  swear  that  he  was  not  to  be  believed 
under  oath.  In  these  cases,  "  the  true  object  to  be  effected  is,  to  prove, 
the  witness'  general  character  for  truth  to  be  bad.  His  general  char- 
acter, in  other  respects,  is  of  no  consequence.  All  experience  shows 
that  the  general  characters  of  many  men  are  bad,  in  the  common 
acceptation  of  the  word,  while  their  veracity  is  unimpeachable.  Indeed, 
most  men  term  that  -man's  general  character  bad,  who  has  some  one 
cardinal  vice,  although  in  other  respects  he  may  be  irreproachable.  In 
short,  I  hold,  that  proof  of  general  bad  character,  as  that  term  is  gene- 
rally understood  and  used  in  society,  does  not,  necessarily  and  legally, 
prove  the  fact  that  the  witness'  character  for  veracity  is  bad ;  and, 
therefore,  I  consider  it  to  be  immaterial  evidence,  where  the  party 
avows  his  intention  to  stop  with  that  question.  AU  the  elementary 
writers,  in  their  formula  of  queries  to  the  impeaching  witness,  indicate, 
most  clearly  and  decidedly,  that  further  questions  must  be  put,  in  order 
to  render  the  impeachment  effectual."  Per  SHA:sKLAMr),  J.,  in  Gilhert 
Y.  Sheldon,  13  Barb.  626,  627.  And  it  is  proper  to  remark  here,  that 
where  a  witness  is  sought  to  be  impeached,  on  account  of  his  bad  char- 
acter, and  witnesses  are  called  for  that  purpose,  who  testify  that  they 
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are  acquainted  with  the  general  character  of  the  witness  whose  credit 
is  in  question,  they  may  be  asked  whether  they  would  believe  him  on 
oath,  notwithstanding  they  disclaim  all  knowledge  of  the  witness'  char- 
acter for  truth  and  veracity.  Johnson  v.  People,  3  Hill,  178.  See 
Runt  V.  Scott,  3  A.  K.  Marsh.  260. 

Yarious  methods  of  examining  an  impeaching  witness  have  been 
suggested  by  the  text-books,  some  authorizing  an  inquiry  as  to  the 
general  character  of  the  witness  sought  to  be  impeached,  without  limit- 
ing the  inquiry  as  to  the  character  o£  the  witness  for  truth,  and  without 
adding  the  further  question  as  to  whether  the  witness  would  believe 
the  other  under  oath ;  others  limiting  the  question  to  general  rejputation 
for  truth ;  others  addiTig  an  inquiry  as  to  the  moral  character  of  the 
witness  sought  to  be  impeached ;  while  others  again  limit  the  inquiry 
to  the  point  whether  the  impeaching  witness  would  believe  the  other 
under  oath.  On  looking  "into  the  reports  it  will  be  found  that  the 
courts  have  first  and  last  given  sanction  to  questions  in  each  and  every 
form  above  suggested.  Nor  are  these  the  only  questions  which  may  be 
asked  of  the  impeaching  witness.  In  addition  to  any  or  all  of  them 
the  witness  may  be  asked  whether  he  would  believe  the  witness  sought 
to  be  impeached  on  oath,  but  in  this  State  at  least  it  is  not  necessary  to 
do  so.    Wright  v.  Paige,  3  Keyes,  681 ;  Allis  v.  Leonard,  58  N.  Y.  288. 

Where  it  is  sought  to  impeach  a  witness,  on  the  ground  that  he  has 
made  statements,  out  of  court,  which  are  contrary  to  what  he  has  sworn 
.on  the  trial,  such  proof  may  be  made  by  any  competent  witness  who 
heard  his  previous  statements.  And,  where  such  previous  statements 
were  made  on  oath  as  a  witness,  any  person  who  was  present  in  court, 
and  heard  the  testimony  of  the  witness,  is  as  competent  to  testify  what 
he  swore  to  as  the  judge  who  presided  at  the  trial,  or  as  counsel  who 
took  minutes  of  the  evidence.  Orimm  v.  ILamd,  2  Hilt.  434 ;  TooTcer 
V.  Gormer,  id.  71.  Written  notes  or  minutes  of  the  evidence  may 
be  more  reliable,  and  therefore  a  jury  or  court  might  attach  more  credit 
to  them  than  to  a  statement  from  mere  memory,  if  any  conflict  existed 
between  them. 

On  the  subject  of  relevancy,  it  has  been  long  settled,  that  a  witness 
may  be  asked  whether,  on  some  former  occasions,  he  has  not  given  a 
different  and  contradictory  representation  of  the  same  subject. 

If  the  witness  answers  in  the  affirmative,  the  question  and  its  answer 
of  course  affects  his  credit,  whether  the  subject-matter  of  the  answer 
be  relevant  or  irrelevant  to  the  matters  in  issue ;  if  he  answers  in  the 
negative,  and  the  subject  of  the  answer  be  irrelevant  to  the  matters  in 
issue,  the  answer  is  conclusive,  and  evidence  cannot  be  given  to  con- 
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tradict  the  witness ;  but  if  the  subject  of  the  answer  be  relevant  to  the 
matters  in  issue,  then  evidence  may  be  given,  to  show  that  the  witness 
has,  on  a  former  occasion,  given  a  different  representation  of  the 
subject ;  and  the  inquiry  is  made,  in  order  to  lay  a  foundation  for  proof 
of  contradictory  statements.  Carf  enter  v.  Ward^  30  IST.  T.  243 ;  Sloan 
T.  New  York  Central  R.  B.  Co.,  45  id.  125  ;  Patchin  v.  Astor  Mut. 
Ins.  Co.,  13  id.  268 ;  Oandolfo  v.  Appleton,  40  id.  533. 

It  is  competent  to  inquire  of  a  witness  what  he  has  testified  to  on  a 
former  trial  as  to  matters  involved  in  the  trial  then  before  the  court ; 
and  in  case  the  witness  is  unable  to  state  what  he  did  testify,  to  ask 
hypothetical! y,  if  he  testified  in  a  given  way,  was  that  testimony  true. 
This  the  witness  may  answer  or  not,  as  he  chooses.  If  he  answers  that 
he  does  not  recollect,  he  cannot  be  compelled  to  answer  the  hypotheti- 
cal question.  If  he  answers  that  he  does  not  recollect  how  he  testified, 
but  if  he  did  testify  as  supposed,  it  was  true,  evidence  cannot  then  be 
received  that  he  did  so  testify,  as  proof  of  the  fact,  for  this  would  be 
substituting  evidence  given  on  a  former  trial  for  evidence  in  the  case 
at  bar.  Evidence  of  what  a  witness  testified  to  on  a  former  trial  is 
admissible  only  on  the  question  of  credibility,  and  not  as  proof  of  the 
fact.     McCdbe  v.  Brayton,  38  N.  Y.  196. 

But  a  witness,  or  a  party  who  is  a  witness,  is  not  bound  to  state  what 
he  swore  to  on  the  former  trial,  since  his  statements  might  be  used 
against  him  in  a  prosecution  for  perjury  if  there  was  a  contradiction 
between  the  two  statements.     PioTcard  v.  Collins,  23  Barb.  444. 

Although  it  appears  that  a  witness  has  sworn  differently  upon  the 
same  point  on  a  former  occasion,  he  is  not  to  be  pronounced  incompe- 
tent by  the  judge,  and  his  evidence  stricken  out  and  wholly  excluded 
from  consideration,  as  though  he  had  been  convicted  of  a  crime,  ren- 
dering him  incompetent  to  testify  as  a  witness ;  but  his  testimony  must 
remain  in  the  case,  to  be  considered  by  the  jury  in  connection  with  the 
other  evidence,  under  such  prudential  instructions  as  may  be  given  by 
the  court,  and  subject  to  the  determination  of  the  court  having  a  juris- 
diction to  grant  new  trials  in  cases  of  verdicts  against  evidence.  Dunn 
V.  People,  29  N.  Y.  523 ;  Warren  v.  Haight,  62  Barb.  490. 

To  entitle  the  examining  counsel  to  show  a  discrepancy  between  a 
statement  made  on  a  former  trial  and  that  made  by  the  witness  on  the 
present  trial,  for  the  purpose  of  impeaching  his  credibility,  it  must 
appear  that  the  testimony  related  to  a  point  material  to  the  issue  on 
trial  or  to  a  fact  brought  put  on  the  examination  of  the  adverse  counsel. 
Carpenter  v.  Ward,  30  N.  Y.  243  l  Henderson  v.  State^  1  Texas  App. 
432. 
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A  party  has  the  right,  for  the  purpose  of  discrediting  the  testimony 
of  an  adverse  witness,  to  prove  statements  made  by  him  contradicting 
the  testimony  given  after  the  requisite  examination  of  the  witness  in 
regard  to  such  statement,  but  he  cannot  be  cross-examined  upon  a  point 
not  material  to  the  issue,  and  his  testimony  in  respect  thereto  shown 
to  be  untrue  by  other  evidence.  Schell  v.  Plumb,  55  N.  T.  592.  See 
a/rde,  p.  563. 

If  a  party  desires  to  discredit  a  witness  by  showing  that  he  has  made 
statements  out  of  court  in  conflict  with  his  evidence  in  court  upon  a 
material  question  in  the  case,  the  examining  counsel  should  first  lay  the 
foundation  for  contradiction  by  asking  the  witness  specifically  whether 
he  has  made  such  statements ;  Sloan  v.  New  York  Cervbral  R.  R.  Co., 
45  N.  Y.  125 ;  Budlong  v.  Tan  Nostrand,  24  Barb.  26 ;  People  v. 
Devine,  44  Gal.  452 ;  Spannhorst  v.  Linh,  46  Mo.  197 ;  and  should  so 
frame  his  question  as  to  direct  his  attention  to  the  particular  time, 
place,  subject  or  circumstance  to  which  it  relates.  State  v.  .McLaugh- 
lin, 44  Iowa,  82 ;  Oafney  v.  People,  50  N.  Y.  416 ;  Pendleton  v.  Mn- 
pire  Stone  Dressing  Co.,  19  id.  13 ;  Sprague  v.  Cadmell,  12  Barb.  516 ; 
Rill  V.  Gust,  55  Ind.  45. 

The  witness  sought  to  be  impeached  should  have  an  opportunity  of 
making  explanation  in  order  that  it  may  be  seen  whether  there  is  a 
serious  conflict,  or  only  a  misunderstanding  or  misaapprehension. 
Sloam,  V.  New  Yorh  Central  R.  R.  Co.,  45  K  Y.  125;  Qafney  v. 
People,  50  id.  416. 

For  in  every  such  case  there  are  two  questions ;  first,  whether  the  wit- 
ness ever  did  the  act  or  used  the  expressions  alleged ;  secondly,  whether 
his  having  done  so  impeaches  his  credit,  or  is  capable  of  explanation.  It 
would  be  manifestly  unjust  to  receive  the  testimony  of  the  adversary's 
witness  to  prove  the  fact,  without  also  admitting  the  party's  witness 
to  deny ;  and  assuming  the  act  to  have  been  done,  or  the  expression  to 
have  been  used,  it  would  also  be  unjust  to  deny  to  the  party,  or  the 
witness  who  admits  the  act  or  expression,  the  best,  or,  it  may  be,  the 
only  means  of  explanation. 

If  the  witness  admits  the  words,  declarations  or  acts,  proof  on  the 
other  side  becomes  unnecessary,  and  an  opportunity  is  afforded  to  the 
witness  of  giving  such  reasons,  explanations,  or  exculpations  of  his 
conduct,  if  any  there  be,  as  the  circumstances  may  furnish ;  and  thus 
the  whole  matter  is  brought  before  the  court  at  once,  which  is  the  most 
convenient  course. 

If  the  witness  denies  the  words,  declarations  or  acts  imputed  to  him, 
then  the  foimdation  having  been  thus  laid  for  contradiction,  the  party 
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seeking  to  discredit,  the  witness  may,  on  reaching  his  part  of  the  case, 
call  witnesses  for  the  purpose  of  showing  that  the  statements  embraced 
in  the  questions  asked  the  adverse  witness  were  in  fact  made  by  him. 
The  usual  and  most  accurate  mode  of  examining  the  contradicting 
witness  is  to  ask  the  precise  questions  put  to  the  principal  witness. 
Otherwise,  hearsay  evidence  not  strictly  contradictory  might  be  in- 
troduced, to  the  injury  of  the  parties,  and  in  violation  of  legal  rules. 
But  this  is  a  matter  to  some  extent  under  the  control  and  discretion 
of  the  court.  Sloan  v-  New  YorTc  Central  R.  R.  Go.,  45  IST.  T.  125. 
See  HotcJikiss  v.  Germania  Ins.  Co.,  5  Hun,  91. 

If  the  witness  neither  directly  admits  nor  denies  the  act  or  declara- 
tion, as  when  he  merely*  says  that  he  does  not  recollect ;  or,  if  he  gives 
any  other  indirect  answer  not  amounting  to  an  admission,  it  is  compe- 
tent for  the  adversary  to  prove  the  affirmative,  for  otherwise  the  witness 
might  in  every  such  case  exclude  evidence  of  what  he  had  said  or  done, 
by  answering  that  he  did  not  remember.  Jones  v.  People,  2  Col.  T.  351 ; 
Nute  V.  NuU,  41  ]Sr.  H.  60 ;  Ray  v.  Bell,  24  111.  444 ;  Oregg  v.  Jami- 
son, 55  Penn.  St.  458. 

If  the  witness  declines  to  answer  on  account  of  the  tendency  of  the 
question  to  criminate  him,  the  adverse  party  is  still  at  liberty  to  ad- 
duce the  same  proof.  And  the  possibility  that  the  witness  may  on  that 
ground  decline  to  answer  affords  no  sufficient  reason  for  not  giving  him 
the  opportunity  of  answering  with  a  view  to  explain  the  circumstances 
and  to  exculpate  himself. 

So  strict  is  the  rule  in  relation  to«the  examination  of  a  witness  as  to 
contradictory  statements,  that  a  witness  whose  testimony  has  been 
taken  conditionally  {de  bene  esse),  cannot  be  impeached  on  the  trial,  by 
proving  that  subsequent  to  such  conditional  examination  he  had  made 
statements  inconsistent  with  his  testimony,  or  had  said  that  what  he 
had  sworn  to  was  false.  Before  such  evidence  can  be  given,  the  wit- 
ness must  be  interrogated  in  relation  to  it.  StaGy  v.  Graham,,  14  N. 
T.  492 ;  S.  C,  3  Duer,  444. 

And  if  a  court  allows  a  witness  to  be  impeached  by  such  a  contra- 
diction before  the  witness  has  been  interrogated,  it  will  be  error,  and 
the  error  will  not  be  cured  by  afterward  recalling  the  witness  and  per- 
mitting him  to  explain  his  testimony.  Sprague  v.  Oadwell,  12  Barb. 
516.  Such  an  explanation  would  not,  or  at  least  might  not,  in  aU 
cases,  reinstate  the  witness  to  the  same  standing  with  the  jury,  as  he 
would  have,  in  case  he  had  been  permitted  to  make  the  explanation 
before  being  contradicted.    An  explanation  made  afterward  might  be 
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said  to  be  forced  from  the  witness,  which  otherwise  would  appear  to  be 
frank  and  ingenuous. 

The  reason  of  the  foregoing  rules  apply  as  strongly  to  written  as  to 
oral  statements  made  by  the  witness ;  and  when  his  evidence  is  sought 
to  be  impeached  by  written  statements  alleged  to  have  been  made  by 
him,  the  writing  should  be  first  produced,  so  that  he  may  have  an  oppor- 
tunity for  inspection  and  examination.  But  as  the  writing  is  the  best 
evidence  of  the  statement  made  by  the  witness  therein,  questions  as  to 
the  contents  are  not  ordinarily  admissible.  Qafney  v.  People,  50  N. 
T.  416. 

It  is  sufficient  to  show  the  paper  to  the  witness  or  read  it  to  him,  and 
if  its  genuineness  is  admitted,  the  party  can  introduce  it  in  evidence 
when  he  has  the  case  and  the  right  to  put  in  evidence.  Neither  the 
other  party  nor  the  witness  have  a  legal  right  to  enter  into  any  explana- 
tion of  the  contents  of  the  paper  until  after  it  has  been  introduced  in 
evidence.  The  court  may,  however,  in  its  discretion,  vary  the  order  of 
proof.  JRomertze  v.  East  Rimer  Nat.  BamJc,  49  1^.  Y.  577.  See  Qlapp 
V.  Wilson,  5  Denio,  285. 

It  is  only  when  a  witness  has  stated  facts  differently  from  what  he 
swears,  that  he  can  be  contradicted ;  and,  therefore,  it  is  not  competent 
to  show  that  a  witness  has  previously  expressed  an  opinion  contradict- 
ory to  his  present  opinion  or  statement.  Holmes  v.  Anderson,  18 
Barb.  420 ;  Mton  v.  La/rhins,  5  Oarr.  &  Payne,  385.  This  rule,  how- 
ever, does  not  seem  to  be  without  exceptions.  In  one  case,  Patchin  v. 
Astor  Mutual  Ins.  Co.,  13  N'.  T.  268,  the  question  was,  whether  a 
certain  steamer  was  seaworthy  or  unseaworthy,  on  account  of  an  al- 
leged defect  in  the  fire  jackets,  and  whether  the  vessel  took  fire  from 
this  cause.  A  witness  for  the  plaintiff,  named  Stebbins,  was  on  board 
at  the  time  of  the  fire,  as  chief  engineer,  and  he  was  competent  to  give 
an  opinion  upon  the  subject.  He  testified  that  the  vessel  was  sea- 
worthy, and  his  evidence  tended  to  show  that  the  fire  did  not  originate 
from  such  defect.  On  his  cross-examination  he  was  asked  whether  he 
did  not  say  on  the  day  of  the  loss,  "  My  God  !  is  it  possible  that  so 
many  lives  should  be  lost,  when  $500  expended  on  those  water 
jackets  would  have  saved  the  whole  ;  "  and  he  denied  any  recollection 
of  using  that  expression,  and  stated  that  he  had  no  such  idea.  It  was 
held  that  the  defendant  might  contradict  this  witness,  by  showing  that 
he  made  such  statement,  for  the  purpose  of  discrediting  him.  The 
question  put,  for  the  purpose  of  contradiction,  was  in  this  form  :  "  Did 
Stebbins  say,  My  God !  is  it  possible  that  boat  has  burned,  when  $500 
laid  out  on  the  water  .jackets  would  have  saved  her?  "    And  it  was 
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ield  that  the  slight  discrepancy  between  the  expression  about  which  he 
was  examined  and  the  one  offered  to  be  proved  was  not  material. 

But,  where  a  party  calls  a  witness  and  has  him  sworn  and  examined, 
he  cannot,  for  the  purpose  of  impeaching  the  witness,  give  evidence  to 
show  that  he  has  at  other  times  made  declarations  or  statements  which 
are  contradictory  of  those  sworn  to  on  the  trial.  Thomvson  v.  Blan- 
chard,  4  N.  T.  303  ;  People  v.  Saffc/rd,  5  Denio,  112. 

The  testimony  of  a  witness  as  to  a  matter  of  fact  is  not  affected  by 
proof  that  he  was  a  public  officer  required  by  law  to  make  a  record  of 
the  facts  in  question  ;  and  that  such  record,  as  originally  made  by  him, 
did  not  include  a  statement  contained  in  his  oral  testimony ;  and,  there- 
fore, proof  of  the  alteration  of  the  record  by  a  subsequent  insertion  of 
such  statement  is  not  admissible  to  contradict  his  oral  testimony. 
Mallory  v.  Perkins,  9  Bosw.  572. 

It  is  always  competent  to  show  that  a  witness  is  hostile  to  the  party 
against  whom  he  is  called  ;  that  he  has  threatened  revenge,  or  that  a 
quarrel  exists  between  them.  JSTewton  v.  Harris,  6  I^.  T.  345 ;  Chelton 
V.  State,  45  Md.  564.  The  fact  itself  is  all  that  the  law  will  permit  to 
be  shown.  Boynton  v.  Boynton,  43  How.  380.  A  jury  would  scrutin- 
ize more  closely  and  donbtingly  the  evidence  of  a  hostile  than  that  of 
an  indifferent  or  a  friendly  witness.  Hence  it  is  always  competent  to 
show  the  relations  which  exist  between  the  party  against  as  well  as  the 
one  for  whom  he  was  called.     StarTcs  v.  People,  5  Denio,  106,  108. 

A  party  cannot  bring  evidence  to  confirm  the  character  of  a  witness 
before  the  credit  of  that  witness  has  been  impeached,  either  upon  cross- 
examination,  or  by  the  testimony  of  other  witnesses;  but  if  the 
character  of  a  witness  has  been  impeached,  although  upon  cross-exami- 
nation only,  evidence  on  the  other  side  may  be  given  to  support  the 
character  o'f  the  witness  by  general  evidence  of  good  conduct. 

It  is  a  general  rule  that  a  party  will  not  be  permitted  to  give  evidence 
of  his  witness'  good  character  until  it  has  been  attacked  on  the  other 
side,  either  by  the  evidence  of  witnesses  called  for  such  purpose,  or  by 
the  evidence  of  the  witness  on  cross-examination  going  to  impeach  his 
general  character.  People  v.  Gay,  7  N.  Y.  378 ;  Bracy  v.  Kihle,  31 
Barb.  273 ;  Frost  v.  McOa/rga/r,  29  id.  617  ;  Rarmah  v.  McKellip,  49 
id.  342 ;  Adams  v.  Greenvdch  Ins.  Co.,  70  N.  Y.  166,  170. 

In  the  case  of  People  v.  Oay,  above  cited,  the  witness  had  stated,  on 
cross-examination,  that  he  had  been  committed  for  trial  upon  a  charge 
of  perjury,  but  this  was  held  not  to  be  a  sufficient  impeachment  to 
authorize  evidence  in  his  behalf  of  general  good  character,  on  the 
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ground  that  it  is  a  legal  presumption  that  the  witness  is  innocent  of 
the  charge  made  against  him. 

Evidence  which  merely  goes  to  show  that  the  account  given  by  a 
witness  is  improbable,  to  show  that  the  facts  were  different  from  the 
account  he  has  given,  or  to  show  that  the  witness  had  made  declarations 
hostile  to  the  party  agaiast  whom  he  was  called,  does  not  amount  to  an 
attack  upon  general  character,  which  will  authorize  the  party  to  call 
witnesses,  to  show  the  general  character  of  the  attacked  witness  to  be 
good.  Starks  v.  People,  5  Denio,  106.  And  see  People  v.  Hulse,  3 
Hill,  309  ;  Leonori  v.  Bishop,  4  Duer,  420. 

"Where  the  veracity  of  a  witness  is  attacked,  and  he  is  sought  to  be 
impeached  only  by  proof  of  contradictory  statements  made  by  him  on 
other  occasions,  in  respect  to  the  same  matter,  or  by  proof  of  particular 
facts  stated  by  such  witness  against  himself,  on  his  examination,  evi- 
dence of  his  general  good  character,  or  of  good  character  for  truth  and 
veracity,  is  incompetent  for  the  purpose  of  supporting  the  witness. 
Frost  V.  McGargar,  29  Barb.  617 ;  Webb  v.  State,  29  Ohio  St.  351  ; 
Ecmnah  v.  MoKelUp,  49  Barb.  842. 

If  a  witness  is  impeached  by  showing  that  he  has  made  statements 
at  other  times  inconsistent  with  his  testimony  he  may  be  corroborated 
by  proving  other  declarations  in  harmony  with  it,  whether  they  were 
made  before  or  after  the  impeaching  declarations.  BrooTcbank  v.  State, 
55  Ind.  169.  See aS&o,  Adamns  v.  Germam,ia  Ins.  Co.,  70  N".  T.  166, 170 ; 
Hotchkiss  V.  Germania  Ins.  Co.,  5  Hun,  91 ;  People  v.  Doyell,  48 
Cal.  8.5  ;  Bailey  v.  State,  28  Ind.  285.  But  see  Butler  v.  Truslow,  55 
Barb.  293 ;  Qiieener  v.  Morrow,  1  Cold.  (Tenn.)  123  ;  Dudley  v. 
Bolles,  24  Wend.  465  ;  Smith  v.  Stiokney,  17  Barb.  489. 

"Where  the  cross-examination  of  a  witness  is  conducted  in  a  manner 
which  tends  to  impair  his  credibility,  by  showing  that  a  certain  prose- 
cution was  the  result  of  a  conspiracy  in  which  the  witness  was  con- 
cerned, it  is  competent  for  the  party  to  sustain  his  witness  by  evidence 
corroborating  his  statements  and  vindicating  his  motives.  Zohman  v. 
PeopU,  1  ]Sr.  T.  380. 

Evidence  which  is  given  for  the  purpose  of  sustaining  the  character 
of  a  witness  should  be  as  to  his  character  for  truth  and  veracity,  and 
not  to  his  honesty.  Gurney  v.  Kenny,  2  E.  D.  Smith,  132.  And  an 
opinion  that  a  witness  is  honest  can  have  little  weight  against  his  own 
testimony  that  he  had  committed  numberless  larcenies.  lb.  And  it 
has  been  held  that  after  the  credit  of  a  witness  has  been  impeached 
by  the  production  of  a  record  of  his  conviction  for  the  crime  of  lar- 
ceny, it  is  not  competent  for  the  party  calling  him  to  give  evidence 
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explanatory  of  the  conviction,  and  in  favor  of  the  innocence  of  the  wit- 
ness, notwithstanding  the  conviction.  Oardner  v.  Bartholomew,  40 
Barb.  325.  But  in  a  late  case  it  was  held  that  where  a  party  had  testi- 
fied as  a  witness  in  his  own  behalf,  and  the  adverse  party  had  put  in 
evidence  a  record  of  the  conviction  of  the  witness  in  another  State  for 
a  felony,  the  counsel  for  the  party  thus  impeached  should  be  allowed 
to  ask  his  client  whether  he  was  guilty  of  the  offense  for  which  he  was 
convicted,  and  that  to  exclude  such  testimony  was  error.  Sims  v.  Sims, 
Y5  K  T.  466. 

Where  the  cross-examination  of  a  witness  tends  to  impeach  his  credi- 
bility, it  is  competent  for  the  party  calling  him  to  sustain  him  by  giv- 
ing in  evidence  letters  of  the  adverse  party  which  tend  to  show  that  the 
witness  is  worthy  of  credit.  Stacey  v.  Graham,  14  N.  Y .  492 ; 
S.  0.,  3  Duer,  444. 

When  an  attempt  is  made  to  impeach  a  witness  by  showing  a  bias, 
on  his  part,  toward  the  party  calling  him,  on  account  of  relationship, 
it  is  competent  for  such  party  to  show  that  he  and  the  witness  are  at 
variance,  and  not  on  good  terms.     Clapp  v.  Wilson,  5  Denio,  285. 

When  the  character  of  a  witness  is  impeached  by  general  evidence, 
the  party  who  called  the  witness  is  at  liberty  to  examine  the  impeach- 
ing witnesses  as  to  the  grounds  of  their  belief.  And  the  impeaching 
witnesses  may  themselves  be  impeached  in  the  same  manner  as  any 
other  witnesses. 

It  would  seem  that  there  is  no  particular  stage  in  the  trial  of  a  cause, 
at  which  a  party  must  produce  his  evidence  to  impeach  the  character  of 
a  witness  for  truth  and  veracity.  Thus,  after  the  plaintiff  has  been 
sworn  as  a  witness  in  chief,  and  the  defendant  has  put  in  his  defense, 
and  the  plaintiff  has  again  testified  in  reply,  the  defendant  may  put  in 
evidence  in  rebuttal,  impeaching  the  character  of  the  plaintiff  for  truth 
and  veracity.     Foster  v.  Newbrough,  58  N.  Y.  481. 

The  effect  of  an  impeachment  on  the  testimony  given  by  the  wit- 
ness will  be  noticed  hereafter. 

§  36.  Impeaching  a  party's  own  witness.  It  is  now  proposed  to 
inquire  whether  a  party  can  be  allowed  to  produce  evidence  for  the 
purpose  of  disproving  or  impeaching  the  testimony  of  his  own  witness, 
although  such  evidence  should  have  the  effect  of  throwing  discredit 
upon  the  witness. 

It  is  clear  that  a  party  is  not  to  be  sacrificed  to  his  witness ;  he  is  not 
represented  by  him,  nor  ought  he  to  be  identified  with  him,  or  bound 
by  all  he  may  say.  On  the  other  hand,  a  party  ought  to  be  placed 
under  such  restrictions  as  may  be  necessary  for  preventing  unfair  or 
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dishonest  practice.  If  a  party  produces  a  witness,  knowing  him,  at  the 
■time,  to  be  a  man  of  infamous  character,  and  that  witness,  in  giving  evi- 
dence, disappoints  or  deceives  him,  he  ought  not  to  be  allowed  to  prove 
his  infamy,  for  the  purpose  of  destroying  the  effect  of  his  evidence. 
Knowing  the  infamy  of  his  cliaracter,  he  had  more  reason  to  suspect 
and  disbelieve  than  to  trust  him  ;  nor  has  he  any  just  ground  to  com- 
plain that  his  cause  is  prejudiced  by  false  evidence,  as  he  could  ex- 
pect nothing  less  from  such  a  witness ;  and  he  suffers  not  unjustly  for 
using  a  witness  whom  he  knew  to  be  infamous. 

But,  if  a  party,  not  acting  himself  a  dishonest  part,  is  deceived  by 
his  witness  —  or,  if  a  witness,  professing  himself  a  friend,  turns  out  an 
enemy,  and,  after  promising  proof  of  one  kind,  gives  evidence  directly 
contrary  —  is  the  party  to  be  restrained  from  laying  the  true  state  of 
the  case  before  the  court  ?  The  common  sense  of  mankind  might  be 
expected  to  answer  this  proposition  in  the  negative,  and  to  decide  that 
the  true  state  of  the  case  should  be  made  known.  Further,  if  a  wit- 
ness, whether  from  mistake,  from  ignorance,  or  from  design,  gives 
evidence  unfavorable  to  the  party  who  calls  him,  is  the  party  to  be  re- 
strained from  calling  other  witnesses  to  prove  facts  different  from  those 
which  he  has  represented  ?  All  must  agree  that  such  proof  of  a  differ- 
ent state  of  facts  ought  to  be  allowed. 

But,  in  the  first  place,  it  is  to  be  remembered  that  it  is  an  established 
rule  that  a  party  shall  never  be  permitted  to  produce  general  evidence 
to  discredit  his  own  witness  ;  for  that  would  be  to  enable  him  to  de- 
stroy the  witness  if  he  spoke  against  him,  and  to  make  him  a  good 
witness  if  he  spoke  for  him,  with  the  means  in  his  hand  of  destroying 
his  credit  if  he  spoke  against  him.  The  meaning  of  the  rule  is  that  a 
party,  after  producing  a  witness,  cannot  prove  him  to  be  of  such 
general  bad  character  as  would  render  him  unworthy  of  credit. 
Thompson  v.  Blanchard,  4  N.  T.  303,  311 ;  Williams  y.  Sargeant, 
46  id.  481  ;  Pollock  v.  Pollock,  71  id.  137.  And  see  Griffin  v.  Wall, 
32  Ala.  149.;  Brolley  v.  Lapham,  13  Gray  (Mass.),  294 ;  Bockwood  v. 
Poundstone,  38  111.  199 ;  Thorn  v.  Moore,  21  Iowa,  285 ;  People  v. 
Sheehan,  49  Barb.  217. 

Nor  can  the  party  producing,  a  witness  be  permitted  to  prove  that 
such  witness  has,  at  another  time,  made  declarations  or  statements  con- 
tradictory to  the  statements  to  which  he  testified,  for  the  purpose  of 
affecting  his  credibility  as  a  witness.  Hunt  v.  Fish,  4  Barb.  324; 
Thompson  v.  Blanchard,  4  N.  T.  303 ;  Coulter  v.  American 
Merchants'    Utiioti  Express  Go.,  56  id.  585;    People  v.  Safford,  5 
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Denio,  112 ;  Sancliez  v.  People,  20  IST.  Y.  147 ;  Adams  v.   Wheeler, 
97  Mass.  67 ;  Stearns  v.  Merchants'  Bank,  53  Penn.  St.  490. 

"Whatever  maybe  the  rule  of  evidence  elsewhere,  it  is  settled  in  this 
State  that  a  party  may  not  impeach,  either  by  general  evidence  or  by  proof 
of  contradictory  statements  out  of  court,  a  witness  whom  he  has  presented 
to  the  court  as  worthy  of  credit.  He  may  contradict  him  as  to  a  fact 
material  in  the  cause,  although  the  effect  of  that  proof  may  be  to  dis- 
credit him,  but  he  cannot  adduce  such  a  contradiction  when  it  is  only 
material  as  it  bears  upon  his  credibility.  Coulter  v.  American  Mer- 
chants' Union  Express  Co.,  56  N.  T.  585 ;  Williams  v.  Sargeant,  46 
id.  481 ;  Hunter  v.  Wetsell,  84  id.  549,  556.  See  Warren  v.  Gabriel, 
61  Ala.  235 ;  Whitney  v.  Eastern  R.  R.  Co.,  9  Allen  (Mass.),  364  ; 
Olmstead  v.  Winsted  Bank,  32  Conn.  278  ;  Norwood  v.  Kenfield,  30 
Oal.  393  ;  Rockwood  v.  Poundstone,  38  111,  199  ;  Thorn  v.  Moore,  21 
Iowa,  285.  For  example,  in  an  action  to  recover  damages  for  injuries 
received  by  the  plaintiff  in  attempting  to  avoid  danger  of  being  run  over 
by  an  express  wagon"  belonging  to  the  defendant,  which  was  being  rap- 
idly driven  on  the  sidewalk  behind  the  plaintiff,  if  the  plaintiff  calls 
the  driver  as  a  witness  to  prove  his  employment  by  the  defendant,  and 
the  defendant  afterward  calls  the  driver  as  a  witness  to  prove  that  he  did 
not  drive  upon  the  sidewalk,  the  plaintiff  will  be  at  liberty  to  contra- 
dict the  witness  as  to  his  not  having  driven  on  the  sidewalk,  because 
that  fact  is  generally  material  in  the  cause,  but  will  not  be  at  liberty  to 
show  that  after  the  affair  was  over  the  witness  made  a  statement  which 
conceded'  that  he  had  driven  on  the  walk,  becaiise  that  statement  does 
not  bear  upon  the  question  whether  he  did  or  did  not  drive  upon  the 
walk,  but  only  upon  the  question  whether  his  testimony  that  he  did 
not  so  drive  was  worthy  of  belief.  Coulter  v.  American  Merchants' 
Union  Express  Co.,  56  N.  Y.  585.  But  where  a  party  calling  a  wit- 
ness is  surprised  by  testimony  contrary  to  his  expectations,  he  may  be 
permitted  to  interrogate  the  witness  in  respect  to  previous  declarations 
made  by  him  inconsistent  with  his  testimony,  for  the  purpose  of  prob- 
ing his  recollection,  and  by  showing  the  witness  that  he  is  mistaken, 
inducing  him  to  correct  his  evidence,  or  by  recalling  to  his  mind  the 
statements  previously  made  drawing  out  an  explanation  of  his  appar- 
ent inconsistency,  and  also  for  the  pm'pose  of  showing  the  circumstances 
which  induced  the  party  to  call  him.  Such  inquiries  will  not  be  ex- 
cluded simply  because  they  may  result  unfavorably  to  the  witness. 
But  when  the  sole  effect  of  an  affirmative  answer  to  a  question  asked 
by  a  party  to  his  own  witness  will  be  to  discredit  the  witness,  it  must 
be  excluded.  Bullard  v.  Pearsall,  53  N.  Y.  230. 
80 
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The  declarations  and  admissions  of  a  party  to  the  record,  of  any  fact 
material  to  the  issue,  are  always  competent  evidence  against  him.  Mar- 
vin V.  Richmond,  3  Denio,  58. 

And  a  party  may  prove  the  declarations  of  an  adverse  party,  as  to  a 
fact  material  to  the  issne,  although  such  declarations  are  inconsistent 
with  and  tend  to  contradict  the  testimony  of  a  witness  previously  called 
by  the  party  offering  to  prove  such  declarations.  Williams  v.  Sa/r- 
geant,  46  K  Y.  481. 

So  while  a  party  cannot  cross-examine  his  own  witness,  and  is  in 
general  bound  by  the  answers  made,  it  is  not  objectionable,  after  the 
witness  has  given  an  ambiguous  answer,  to  inquire  as  to  any  facts  or 
circumstances  tending  to  enable  him  to  recollect  the  fact  sought  to 
be  proved  more  clearly  or  certainly.  O'Hagan  v.  Dillon,  76  N.  Y. 
170. 

And  when  a  witness  by  surprise  gives  evidence  against  the  party 
who  called  him,  that  party  will  not  be  precluded  from  proving  his 
case  by  other  witnesses  ;  for  it  would  be  contrary  to  justice  that  the 
treachery  of  a  witness  should  exclude  a  party  from  establishing  the 
truth  by  the  aid  of  other  testimony.  When  a  party  is  thus  surprised 
by  the  statements  of  his  own  witness,  and  he  calls  other  witnesses  to 
contradict  him  as  to  particular  facts,  it  does  not  follow  from  necessity 
that  the  whole  of  the  evidence  of  the  contradicted  witness  is  to  be  re- 
jected. The  whole  matter  is  a  question  for  the  jury.  Bradley  v. 
Bicardo,  8  Bing.  57. 

A  party  is  not  precluded  from  giving  evidence  to  matters  in  issue 
between  the  parties  in  any  ease  merely  because  it  contradicts  his  own 
witness.  If  the  testimony  offered  is  material,  and  goes  to  the  very 
facts  in  issue,  it  is  competent,  although  it  should  contradict  every  other 
witness  whom  the  party  has  examined.  Th«  rule  prohibits  a  contra- 
diction which  is  attempted  for  the  mere  purpose  of  impeachment  of 
the  party's  own  witness,  or  where  the  matter  sought  to  be  contradicted 
is  collateral  only,  and  not  going  to  the  issue.  Pa/rsons  v.  Suydam,,  3 
E.  D.  Smith,  376,  282,  283 ;  Pickard  v.  Collins,  23  Barb.  444. 

A  party  calling  a  witness  is  not  bound  by  his  testimony  in  all  its 
parts.  He  may,  if  he  is  able,  satisfy  the  court  or  jury,  from  the  facts 
and  circumstances  stated  by  the  witness  himself,  that  the  witness  is 
mistaken  in  some  of  his  statements  or  conclusions,  while  he  is  correct 
in  the  others .     Keutgen  v.  Po/rhs,  2  Sandf.  60,  67. 

When  a  witness  is  cross-examined  as  to  collateral  matters,  for  the 
purpose  of  affecting  his  credit,  his  answers  in  relation  to  .  such  matters 
are  conclusive.    Ante,  564,  618.     But,  when  the  questions  relate  to 
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matters  which  are  material  to  the  issues,  liis  answers  are  not  con- 
clusive, even  though  the  evidence  came  out  on  cross-examination,  and 
he  may  be  contradicted  by  other  witnesses.  Mills  v.  Carnly,  1  Bosw. 
160. 

If  either  party  to  an  action  calls  his  adversary  as  a  witness,  he  will  be 
bound  by  the  same  rules  which  apply  to  other  witnesses  ;  and  he  can- 
not impeach  the  general  character  of  such  witness,  nor  show  that  he 
has  made  contradictory  statements.  Pichard  v.  Collins,  23  Barb.  444:. 
The  cross-examination  of  a  witness  does  not,  as  a  general  rule,  make 
him  the  witness  of  the  cross-examining  party,  so  as  to  prevent  him  from 
impeaching  the  witness.  And  where  a  witness  for  the  plaintiff  was 
cross-examined  by  the  defendant,  and  the  cross-examination  suspended 
and  then  renewed  after  the  plaintiff  had  rested,  and  he  was  then  re- 
examined by  the  plaintiff,  and  again  cross-examined  by  the  defendant, 
this  was  held  not  to  preclude  the  defendant  from  impeaching  the  gen- 
eral character  of  the  witness,  and  from  showing  that  he  had  made 
contradictory  statements.  Matioe  v.  Allen,  33  Barb.  543.  And  see 
People  V.  Moore,  15  "Wend.  419.  But,  if  the  cross-examination  re- 
lates to  entirely  new  matter ;  or  if  the  party  entitled  to  cross-examine 
a  witness  calls  him  subsequently  to  prove  new  matter  on  his  own  side, 
it  may  be  that  he  will  so  far  make  the  witness  his  own  as  not  to  be 
permitted  to  impeach  his  general  character.  lb.  See  Craig  v.  Grant, 
6  Mich.  447 ;  Fairchild  v.  Bascoml,  35  Vt.  398. 

"When,  however,  a  party  is  under  the  necessity  of  calling  a  witness 
for  the  purpose  of  satisfying  the  formal  proof  which  the  law  in  some 
cases  requires,  he  is  not  precluded  from  impeaching  such  a  witness. 
And,  for  that  reason,  a  party  may  impeach  a  subscribing  witness,  whom 
he  has  been  compelled  to  introduce  as  a  witness.  Dennett  v.  Dow,  5 
Shepley,  19 ;  Shorey  v.  Hussey,  32  Me.  579.  And  see  Greenough  v. 
Ecdes,  5  J.  Scott  (JST.  S.).  807,  note,  and  cases  cited.  But  see  Brown  v. 
BucUey,  1  McCarter  (N.  J.),  294. 

A  party,  after  cross-examining  a  witness  of  the  adverse  party,  may, 
by  permission  of  the  court,  recall  and  question  him  for  the  purpose  of 
impeaching  him,  and  afterward  introduce  other  testimony  to  that  end. 
He  does  not,  by  so  recalling  him,  make  the  witness  his  own.  State 
V.  Jones,  64  Mo.  391. 

The  justice  has  a  discretion  as  to  the  number  of  witnesses  to  be 
called  for  the  purpose  of  impeaching  a  witness.  Green  v.  Brown,  2 
Barb.  120 ;  Wolton  v.  Moses,  3  id.  31,  35.  A  reasonable  number 
ought  to  be  allowed  on  each  side  ;  and  five  or  six  witnesses  on  each  side 
would  ordinarily  be  a  reasonable  number.  lb.     If  the  circumstances  of 
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the  case  require  it,  the  court  will  of  course  allow  the  examination  of  a 
larger  number.  lb. 

§  37.  Duty  of  jury  in  weighing  evidence.  A  jury  taken  from  the 
body  of  the  community  may  well  be  presumed  to  be  possessed  of  such 
knowledge  and  experience,  derived  from  their  intercourse  with  society, 
as  will  peculiarly  fit  them  for  the  determination  of  all  disputed  facts 
arising  out  of  the  ordinary  transactions  of  life. 

It  must,  however,  be  recollected,  that  jurors,  unaccustomed  as  they 
usually  are  to  judicial  investigations,  require,  in  complicated  cases,  all 
the  aid  which  can  be  derived  from  the  arguments  of  counsel,  and  from 
the  experience  and  penetration  of  the  court,  to  direct  their  attention  to 
the  essential  points,  and  enable  them  to  arrive  at  a  just  conclusion. 
"When  a  jury  is  called,  the  law,  in  its  wisdom,  ultimately  relies  upon 
their  integrity  and  understanding,  but  it,  nevertheless,  anxiously  pre- 
pares the  way  for  a  correct  conclusion,  by  excluding  from  their  con- 
sideration all  such  evidence  as  is  likely  to  embarrass,  mislead,  or  preju- 
dice them  in  the  course  of  their  inquiry.  So  far  the  law  proceeds  by 
certain  and  definite  rules.  Much  yet  remains  to  be  done  of  a  na- 
ture which  cannot  be  defined. 

The  law,  to  use  an  ordinary  phrase,  has  no  scales  wherein  to  weigh 
the  diflFerent  degrees  of  probability,  stiU  less  to  ascertain  what  weight 
of  evidence  shall  amount  to  absolute  proof  of  any  disputed  fact.  Its 
business  is  to  define,  to  distinguish,  and  to  apply  legal  consequences  to 
ascertained  facts ;  but  whether  a  fact  is  probable  or  improbable,  true 
or  false,  admits  of  no  legal  definition  or  test.  The  principles  on  which 
the  investigation  or  ascertainment  of  truth  depend  are  fixed  and  in- 
variable, however  the  particular  process  prescribed  by  diflEerent  systems 
of  law,  for  the  purpose  of  investigation,  may  vary. 

As  the  power  of  discriminating  between  truth  and  falsehood  depends 
rather  upon  the  exercise  of  an  experienced  and  intelligent  mind  than 
upon  the  application  of  artificial  and  technical  rules,  the  law  has  dele- 
gated this  important  ofiice  to  a  jury  of  the  country,  whenever  either  of 
the  parties  choose  to  call  one.  If  no  jury  is  called,  the  justice  takes 
the  place  of  a  jury,  and  he  is  governed  by  the  same  legal  rules 
which  apply  to  a  jury  trial. 

Although  all  questions  of  pure  fact  belong  peculiarly  to  the  province 
of  a  jury,  who  are  to  be  guided  in  their  decision  by  their  conscien- 
tious judgment  and  belief,  yet  it  is  to  be  recollected  that  in  many  in- 
stances the  effect  of  particular  evidence  is  the  subject  of  legal 
definition  and  cognizance,  as  in  the  case  of  legal  presumptions  result- 
ing in  particular  facts. 
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Juries  are  bound  by  all  the  rules  and  presumptions  of  law,  as  far  as 
they  apply ;  they  are  to  confine  themselves  strictly  to  the  matters 
put  iu  issue  by  the  pleadings;  they  are  bound  by  the  admissions  of 
the  parties  upon  the  record,  and  by  all  estoppels  which  in  point  of  law 
conclude  the  parties.  They  are  also  bound  to  give  proper  legal  effect 
to  all  instruments  established  by  competent  evidence,  and  to  notice  all 
matters  which  are  judicially  noticed  by  the  court.  They  are  to  be 
governed  by  the  order  of  proof  which  the  law  prescribes,  and  their 
verdict  must  be  founded  on  the  evidence  adduced  in  the  cause.  It  is 
now  perfectly  settled  that  a  juror  cannot  give  a  verdict  founded  on  his 
own  private  knowledge,  for  it  could  not  be  known,  in  that  case,  whether 
the  verdict  was  according  to  the  evidence,  or  against  it ;  and  besides, 
it  is  very  possible  that  the  private  grounds  of  belief  might  not  amount 
to  legal  evidence.  And  if  such  evidence  were  to  be  privately  given 
by  one  juror  to  the  rest,  it  would  want  the  sanction  of  an  oath,  and  the 
juror  would  not  be  subject  to  cross-examination.  If,  therefore,  a  juror 
knows  any  fact  material  to  the  issues,  he  ought  to  be  sworn  as  a  witness, 
and  he  is  then  liable  to  a  cross-examination  like  other  witnesses ;  and 
if  he  privately  states  such  facts  to  the  other  jurors,  it  will  be  a  good 
ground  for  a  new  trial. 

It  sometimes  happens  that  evidence  is  admitted  for  one  purpose, 
while  it  is  not  competent  evidence  for  another  purpose.  Or  it  is  some- 
times admitted  as  against  one  party,  while  it  is  not  competent  evidence 
against  the  other  parties.  In  aU  such  cases  the  jury  is  bound  to  apjply 
the  evidence  so  far  only  as  it  is  legally  applicable. 

Suppose  the  case  of  an  action  against  two  defendants  for  the  recovery 
of  a  demand  which,  it  is  claimed,  is  barred  by  the  statute  of  limitations. 
If  there  is  evidence  of  a  new  promise,  or  of  a  payment  by  one,  such 
promise  or  payment  is  no  evidence  as  against  the  other.  So,  if  two 
persons  are  tried  together  for  a  criminal  offense,  a  confession  made  by 
one  which  crimiaates  the  other  is  not  evidence  except  as  against  the 
party  confessing. 

Previous  to  the  remarks  which  will  be  made  on  the  force  and  weight 
of  evidence,  whether  direct  or  circumstantial,  it  is  to  be  observed  that 
the  measure  of  proof  sufficient  to  warrant  the  verdict  of  a  jury  varies 
much,  according  to  the  nature  of  the  case. 

Evidence  which  satisfies  the  minds  of  the  jury  of  the  truth  of  the 
fact  in  dispute,  to  the  entire  exclusion  of  every  reasonable  doubt,  con- 
stitutes full  proof  of  the  fact.  Absolute,  mathematical,  or  metaphysical 
certainty  is  not  essential,  and  in  the  course  of  judicial  investigations 
would  be  usually  unattainable. 
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Even  the  most  direct  evidence  can  produce  nothing  more  than  such 
a  high  degree  of  probabihty  as  amounts  to  moral  certainty.  From  the 
highest  degree  it  may  decline,  by  an  infinite  number  of  gradations,  until 
it  produces  in  the  mind  nothing  more  than  a  mere  preponderance  of 
assent  in  favor  of  a  particular  fact. 

The  distinction  between  full  proof  and  mere  preponderance  of  evi- 
dence is,  in  its  application,  very  important.  In  all  criminal  cases  what- 
soever, it  is  essential  to  a  verdict  of  condemnation,  that  the  guilt  of 
the  accused  should  be  fully  proved ;  neither  a  mere  preponderance  of 
evidence,  nor  any  weight  of  preponderant  evidence  is  sufficient  for 
the  purpose,  unless  it  generates  full  belief  of  the  fact,  to  the  exclusion 
of  aU  reasonable  doubt. 

But,  in  many  cases  of  a  civil  nature,  where  the  right  is  dubious,  and 
the  claims  of  the  contesting  parties  are  supported  by  evidence  nearly 
equipoised,  a  mere  preponderance  of  evidence  on  either  side  may  be 
sufficient  to  tiim  the  scale.  But,  even  where  the  contest  is  as  to  civil 
rights  only,  a  mere  preponderance  of  evidence,  such  as  would  induce 
a  jury  to  inchne  to  the  one  side  rather  than  to  the  other,  is  frequently 
insufficient.  And  it  is  so  in  all  cases  in  which  it  falls  short  of  fully 
disproving  a  legal  right  once  admitted  or  established,  or  of  rebutting  a 
presumption  of  law. 

One  who  seeks  to  charge  another  with  a  debt  must  do  so  by  full  and 
satisfactory  proof ;  and,  on  the  other  hand,  when  a  debt  has  once  been 
established  by  competent  proof,  the  debtor  cannot  discharge  himself 
but  by  full  proof  of  its  satisfaction. 

Again,  where  the  law  raises  a  presumption  in  favor  of  the  fact,  the 
contrary  must  be  fully  proved,  or  at  least  such  facts,  must  be  proved  as 
are  sufficient  to  raise  a  contrary  and  stronger  presumption. 

Another  distinction  which  requires  notice  is  that  between  prima 
faaie  and  conclusive  evidence.  Prima  facie  evidence  is  that  which, 
not  being  inconsistent  with  the  falsity  of  the  hypothesis,  nevertheless 
raises  such  a  degree  of  probability  in  its  favor,  that  it  must  prevail, 
if  it  is  accredited  by  the  jury,  unless  it  is  rebutted  or  the  con- 
trary proved. 

Conclusive  evidence,  on  the  other  hand,  is  that  which  excludes,  or  at 
least  tends  to  exclude,  the  possibility  of  the  truth  of  any  other  hypothesis 
than  the  one  attempted  to  be  established.  All  evidence  is  weak  or 
strong,  by  comparison.  In  civil  actions,  slight  evidence  of  right  or 
title  is  sufficient,  as  against  a  stranger  who  possesses  no  color  of  title. 
Thus,  the  mere  possession  c*f  goods  by  one  who  has  found  them  is 
evidence  of  property,  as  against  a  wrong-doer,  in  an  action  for  their 
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conversion,  and  so  the  mere  occupation  of  land,  however  recent,  will 
enable  the  occupier  to  maintain  trespass  against  a  stranger. 

The  evidence  to  be  weighed  by  a  jury,  or  by  a  court  sitting  in  their 
place,  consists  either  in :  First,  the  direct  testimony  of  witnesses ;  or, 
secondly,  indirect  or  circumstantial  evidence ;  or  thirdly,  in  both,  either 
united  or  opposed  to  each  other.  The  nature  and  force  of  such  evi- 
dence may.  be  considered  either  separately  or  in  conflict. 

First,  as  to  the  direct  testimony  of  witnesses.  The  credit  due  to  the 
testimony  of  witnesses  depends  upon  :  1st,  their  integrity  and  honesty  ; 
2d,  their  ability ;  3d,  their  number,  and  the  consistency  of  their  testi- 
mony ;  4:th,  the  conformity  of  their  testimony  with  experience ;  and, 
5th,  the  coincidence  of  their  testimony  with  collateral  circumstances. 

1st.  Their  integrity.  A  witness,  to  be  trustworthy,  must  be  both 
willing  and  able  to  declare  the  truth.  His  credibility  is  founded,  in 
the  first  instance,  upon  experience  of  human  veracity,  from  which  the 
law  presumes  that  a  disinterested  witness,  who  delivers  his  testimony 
under  the  sanction  of  an  oath,  and  under  the  peril  of  the  temporal  pun- 
ishments due  to  perjury,  will  speak  the  truth. 

A  witness  of  depraved  and  abandoned  character  may  not  be  un- 
worthy of  credit,  where  it  appears  that  there  is  not  the  slightest  mo- 
tive or  inducement  for  misrepresentation ;  for  there  is  a  natural  tend- 
ency to  declare  the  truth,  which  is  never  wholly  eradicated,  even'  from 
the  most  vicious  minds  ;  and  the  danger  of  detection,  and  the  risk  of 
temporal  punishment,  may  operate  as  restraints  upon  the  most  unprin- 
cipled, even  where  motives  for  veracity  of  a  higher  character  or  nature 
are  entirely  wanting. 

But  it  is  to  be  remarked,  that  it  is  difficult  to  detect  the  motives 
which  may  influence  a  depraved  and  corrupted  mind ;  and  hence  it  is 
for  the  jury  to  consider  whether  the  apparent  want  of  motive  to  de- 
ceive is  sufficient  to  give  credit  to  an  exceptionable  witness,  and  whether 
some  assurance  of  the  actual  absence  of  such  a  motive  is  not  necessary 
to  warrant  them  in  placing  confidence  in  such  a  witness. 

It  frequently  happens  that  a  witness  labors  under  some  influence, 
arising  from  natural  affection,  near  connection,  or  mere  expectation  of 
contingent  benefit  or  evil,  which  may  afford  a  strong  temptation  to 
perjury.  In  these,  as  in  so  many  other  cases,  it  is  for  the  jury  to  es- 
timate the  degree  of  influence  by  which  the  testimony  of  a  witness  is 
likely  to  be  corrupted,  and  to  determine  whether,  under  all  the  circum- 
stances, he  is  the  vritness  of  truth. 

In  arriving. at  this  conclusion,  a  consideration  of  the  demeanor  of 
the  witness  upon  the  trial,  and  of  the  manner  of  giving  his  evidence. 
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both  in  chief  and  upon  cross-examination,  is  oftentimes  not  less  ma- 
terial than  the  testimony  itself.  An  over-forward  and  hasty  zeal,  on 
the  part  of  the  witness,  in  giving  testimony  which  will  benefit  the 
party  whose  witness  he  is ;  his  exaggerations  of  circumstances ;  his  re- 
luctance in  giving  adverse  evidence  ;  his  slowness  in  answering  ;  his 
evasive  replies  ;  his  afEectation  of  not  hearing  or  not  understanding  the 
question,  for  the  purpose  of  gaining  time  to  consider  the  effect  of  his 
answer ;  precipitancy  in  answering,  without  waiting  to  hear  or  to  un- 
derstand the  nature  of  the  question  ;  his  inability  to  detail  any  circum- 
stances wherein,  if  his  testimony  were  untrue,  he  would  be  open  to 
contradiction;  of  his  forwardness  in  minutely  detailing  those  where  he 
knows  contradiction  to  be  impossible ;  an  affectation  of  indifference ; 
are  all,  to  a  greater  or  less  extent,  obvious  marks  of  insincerity. 

On  the  other  hand,  his  promptness  and  frankness  in  answering 
questions,  without  regard  to  consequences,  and  especially  his  unhesi- 
tating readiness  in  stating  all  the  circumstances  attending  the  transac- 
tion, by  which  he  opens  a  wide  field  for  contradiction  if  his  testimony 
is  false,  are,  as  well  as  numerous  others  of  a  similar  nature,  strong  in- 
ternal indications  of  his  sincerity.  The  means  thus  afforded  by  a  viva 
voce  examination,  of  judging  of  the  credit  due  to  witnesses,  especially 
where  their  statements  are  in  conflict,  are  of  incalculable  advantage  in  the 
investigation  of  truth,  and  they  not  unfrequently  supply  the  only  true 
test  by  which  the  real  character  of  the  witnesses  can  be  appreciated. 

2d.  Their  ability.  The  ability  of  a  witness  to  speak  the  truth  must 
of  course  depend  on  the  opportunities  which  he  has  had  of  observing 
the  facts,  the  accuracy  of  his  powers  of  discerning,  and  the  faithful- 
ness of  his  memory  in  retaining  the  facts  once  observed  and  known. 

Where  a  witness  testifies  to  a  fact,  which  is  wholly  or  partially  the 
result  of  reason  upon  particular  circumstances,  it  is  obvious  that  the 
reasons  of  the  witness  for  drawing  that  conclusion  are  of  the  most  es- 
sential importance,  for  the  purpose  of  ascertaining  whether  his  conclu- 
sion was  a  correct  one,  although  it  should  be  borne  in  mind  that  the 
reasons  which  a  witness  gives  for  his  belief  are  those  which  occur  to 
him  upon  his  examination,  and  are  frequently  different  from  those 
which  actually  produced  his  belief  or  conviction. 

These  observations  apply  with  peculiar  force  to  all  questions  of  skill 
and  science,  and  even  to  many  of  mere  ordinary  fact ;  thus  where  a 
witness  is  called  to  state  that  another  witness  is  not  to  be  believed  upon 
his  oath,  his  grounds  for  arriving  at  that  conclusion  are  of  the  highest 
importance.  Where,  on  the  other  hand,  a  witness  states  the  impres- 
sion on  his  senses,  by  any  subject-matter  of  frequent  experience,   his 
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reasons  are  of  little  weight ;  for  he  will  frequently  assign  a  bad  reason 
where  his  knowledge  is  certain. 

The  probability  that  the  witness  had  originally  a  clear  perception  of 
the  facts  and  their  circumstances  is  strengthened  and  confirmed  by 
the  consideration,  that  they  were  of  such  a  nature  as  were  likely  to  at- 
tract his  attention. 

On  the  other  hand,  it  is  diminished  by  the  consideration,  that  the 
transaction  was  remote,  and  such  as  was  not  likely  to  excite  notice  or 
observation.  Such  considerations  operate  strongly  where  detailed  evi- 
dence is  given  of  oral  declarations,  after  the  lapse  of  a  considerable  in- 
terval of  time. 

Of  all  kinds  of  evidence,  that  of  extra-judicial  and  casual  declara- 
tions is  the  weakest  and  most  unsatisfactory.  Such  words  are  often 
spoken  without  serious  intention,  and  they  are  always  liable  to  be 
mistaken  and  misremembered ;  and  their  meaning  is  liable  to  be  mis- 
represented and  exaggerated. 

The  necessity  for  caution  cannot  be  too  strongly  and  emphatically 
impressed,  where  particular  expressions  are  detailed  in  the  evidence, 
which  were  used  at  a  remote  period  of  time,  or  to  which  the  attention 
of  the  witness  was  not  particularly  called ;  or  where  misconception 
was  likely  to  arise  from  their  situation  and  the  circumstances  under 
which  they  were  placed ;  or  from  the  prejudice  of  the  witness,  especi- 
ally if  his  object  was  to  extract  an  admission  for  the  purposes  of  the 
cause.  Such  evidence  is  fabricated  easily  and  contradicted  with  difiS- 
eulty. 

In  cases  of  this  kind,  the  conduct  of  the  parties,  and  those  facts  and 
circumstances  of  the  case  which  are  free  from  suspicion,  are  frequently 
the  safest  and  Surest  g'uides  to  truth.  And  evidence  of  this  kind  is  of 
the  very  weakest  kind  where  it  is  doubtful  whether  the  party  making 
the  admission  knew  his  legal  rights  and  situation. 

3d.  Their  number  and  consistency.  The  testimony  of  a  single  wit- 
ness, where  there  is  no  ground  for  suspecting  either  his  ability  or  his 
integrity,  is  a  sufficient  legal  ground  for  belief.  That  it  is  strong 
enough  to  produce  actual  belief,  every  man's  experience  will  vouch. 

Where  direct  testimony  is  opposed  by  conflicting  evidence,  or  by  ordi- 
nary experience,  or- the  probabilities  of  the  case,  the  consideration  of  the 
number  of  witnesses  becomes  most  material.  It  is  more  improbable 
that  a  number  of  witnesses  should  be  mistaken,  or  that  they  should  have 
conspired  to  commit  a  fraud  by  direct  perjury,  than  that  oQe  or  a  few 
should  be  mistaken  or  willfully  perjured.  In  the  next  place,  not  only 
must  the  diffictilty  of  procuring  a  number  of  false  witnesses  be  greatly 
81 
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increased  in  proportion  to  the  number,  but  the  danger  and  risk  of  de- 
tection must  be  increased  in  a  far  higher  proportion ;  for  the  points  on 
"which  their  false  statements  may  be  compared  with  each  other,  and 
with  ascertained  facts,  must  necessarily  be  greatly  multiplied. 

The  consistency  of  testimony  is  also  a  strong  and  most  important 
test  for  judging  of  the  credibility  of  witnesses. 

Where  several  witnesses  bear  testimony  to  the  same  transaction,  and 
concur  in  their  statement  of  a  series  of  particular  circumstances 
and  the  order  in  which  they  occur,  such  coincidences  exclude  all 
apprehension  of  mere  chance  and  accident,  and  can  be  accounted 
for  only  by  one  or  other  of  two  suppositions — -either  the  testimony 
is  true,  or  the  coincidences  are  the  result  of  concert  and  conspiracy. 
If,  therefore,  the  independency  of  the  witnesses  be  proved  and 
the  supposition  of  previous  conspiracy  be  disproved  or  rendered 
highly  improbable,  to  the  same  extent  will  the  truth  of  their  testi- 
mony be  established.  So  far  does  this  principle  extend,  that  in 
many  cases,  except  for  the  purpose  of  repelling  suspicion  of  fraud 
and  concert,  the  credit  of  the  witnesses  themselves  for  honesty  and 
veracity  may  become  wholly  immaterial.  Where  it  is  once  established 
that  the  witnesses  to  a  transaction  are  not  acting  in  concert,  then  al- 
though individually  they  should  be  unworthy  of  credit,  yet  if  the  coin- 
cidences in  their  testimony  are  too  numerous  to  be  attributed  to  mere 
accident,  they  cannot  possibly  be  explained  on  any  other  supposition 
than  that  of  the  truth  of  their  statement. 

The  considerations  which  tend  to  negative  any  suspicion  of  concert 
or  collusion  between  the  witnesses  are  either  extrinsic  of  their  testi- 
mony, such,  for  instance,  as  relate  to  their  character,  situation,  their 
remoteness  from  each  other,  the  absence  of  previous  intercourse  with 
each  other  or  with  the  parties,  and  of  all  interest  in  the  subject-matter 
of  the  litigation;  or  they  arise  internally  from  a  minute  and  critical 
examination  and  comparison  of  the  testimony  itself. 

The  nature  of  such  coincidences  is  most  important  as  an  aid  in 
determining  whether  they  are  of  artificial  creation  or  the  natural  result 
of  a  truthful  statement  of  actual  events. 

It  is  here  to  be  observed,  that  partial  variances  in  the  testimony  of 
different  witnesses,  on  minute  and  collateral  points,  although  they  fre- 
quently afford  the  adverse  advocate  or  counsel  a  topic  for  copious  ob- 
servation, are  of  little  importance,  unless  they  are  of  too  prominent 
and  striking  a  nature  to  be  ascribed  to  mere  inadvertence,  inattention 
or  defect  of  memory.  It  has  been  weU  remarked  by  a  great  observer, 
that  "  the  usual  character  of  human  testimony  is  substantial  truth  under 
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circumstantial  variety."  It  so  rarely  happens  that  witnesses  of  the 
same  transaction  perfectly  and  entirely  agree  in  all  points  connected 
"with  it,  that  an  entire  and  complete  coincidence  in  every  particular,  so 
far  from  strengthening  their  credit,  not  unfrequently  engenders  a  sus- 
picion of  practice  and  concert. 

The  real  question  must  always  he,  whether  the  points  of  variance 
and  of  discrepancy  are  of  so  strong  and  decisive  a  natxire  as  to  render 
it  impossible,  or  at  least  difficult,  to  attribute  them  to  the  ordinary 
sources  of  such  varieties,  inattention,  or  want  of  memory.  It  would, 
theoretically  speaking,  be  improper  to  omit  the  observation,  that  the 
weight  and  force  of  the  united  testimony  of  numbers,  upon  abstract 
mathematical  principles,  increases  in  a  higher  ratio  than  that  of  the 
mere  numbers  of  such  witnesses. 

Such  considerations,  however,  are  of  little  practical  importance. 
The  maxim  of  the  law  is  ponderantur  testes,  non  numerantur  /  or,  in 
other  words,  witnesses  are  weighed,  not  counted ;  that  is,  they  are  esti- 
mated by  the  weight  and  value  of  their  testimony,  and  not  by  their 
number. 

No  definite  degrees  of  probability  can,  in  practice,  be  assigned  to  the 
testimony  of  witnesses ;  their  credibility  usually  depends  upon  the 
special  circumstances  attending  each  particular  case,  upon  their  connec- 
tion with  the  parties  and  the  subject-matter  of  litigation,  their  previous 
characters,  the  manner  of  delivering  their  evidence,  and  many  other 
circumstances  by  a  careful  consideration  of  which  the  value  of  their 
testimony  is  usually  so  well  ascertained  as  to  leave  no  room  for  mere 
numerical  comparison. 

4th.  The  conformity  of  their  testimony  'with  experience.  As 
one  principal  ground  of  faith  in  human  testimony  is  experience,  it 
necessarily  follows  that  such  testimony  is  strengthened  or  weakened 
by  its  conformity  or  its  inconsistency  with  our  previous  knowledge  and 
experience.  A  man  easily  credits  a  witness  who  states  that  to  have 
happened  which  he  himself  has  known  to  happen  under  similar  circum- 
stances ;  and  he  may  still  believe,  although  he  should  not  have  had 
actual  experience  of  similar  facts;  but  where  that  is  asserted  which  is 
not  only  unsupported  by  common  experience,  but  contrary  to  it,  belief 
is  slow  and  difficult.  Mr.  Locke  gives  an  amusing  instance :  "  The 
Dutch  embassador  told  the  king  of  Siam  that  m.  his  country  the  water 
was  so  hard  in  cold  weather  that  it  would  bear  an  elephant  if  he  were 
there."  The  king  replied:  "Hitherto  I  have  believed  the  strange 
things  you  told  me,  because  I  looked  upon  you  as  a  sober,  fair  man,  but 
now  I  am  sure  you  lie." 
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In  ordinary  cases,  if  a  witness  were  to  state  that  which  was  incon- 
sistent with  the  known  course  of  nature,  or  even  with  the  operation 
of  the  common  principles  by  which  the  conduct  of  mankind  is  usually 
governed,  he  would  probably  be  disbelieved  ;  for  it  might  be  more  prob- 
able in  the  particular  instance,  that  the  witness  was  mistaken,  or  meant 
to  deceive,  than  that  such  an  anomaly  had  really  occurred.  But  although 
the  improbabiUty  of  testimony,  with  reference  to  experience,  affords  a, 
just  and  rational  ground  for  doubt,  the  very  illustration  cited  by  Locke 
shows  that  mere  improbabiUty  is  by  no  means  a  certain  test  for  trying 
the  credibility  of  testimony,  without  regard  to  the  number,  consistency, 
character,  independence,  and  situation  of  the  witnesses,  and  the  col- 
lateral circumstances  which  tend  to  confirm  their  statement. 

In  ordinary  cases  where  a  witness  stands  wholly  unimpeached  by  any 
extrinsic  circumstances,  credit  ought  to  be  given  to  his  testimony, 
unless  it  is  so  grossly  improbable  as  to  satisfy  the  jury  that  he  is  not  to 
be  trusted. 

6th.  Conformity  with  collateral  circumstances.  Direct  testimony 
is  not  only  capable  of  being  strengthened  or  weakened,  to  an  indefinite 
extent,  by  its  conformity,  on  the  one  hand,  or  its  inconsistency  on  the 
other,  with  circumstances  which  are  collateral  to  the  disputed  fact,  or 
the  main  fact  in  question  in  the  case.  The  value  of  these  collateral 
circumstances,  as  evidence,  is  determined  by  the  rules  applicable  to 
circumstantial  evidence.  Any  evidence  which  is  not  direct  and  positive 
is  of  this  class. 

An  inference  or  conclusion  from  circumstantial  or  presumptive  evi- 
dence may  be  either  the  pure  result  of  previous  experience  of  the 
ordinary  or  the  necessary  connection  between  the  known  or  admitted 
facts  and  the  fact  inferred ;  or,  of  both  reason  and  experience  con- 
jointly. And  hence  such  an  inference  or  conclusion  differs  from 
presumption,  although  the  latter  term  has  sometimes,  yet  not  with 
strict  propriety,  been  used  in  the  same  extended  sense ;  for  a  presump- 
tion, in  strictness,  is  an  inference  as  to  the  existence  of  one  fact,  from 
a  knowledge  of  the  existence  of  some  other  fact,  made  solely  by  virtue 
of  previous  experience  of  the  ordinary  connection  between  the  known 
and  the  inferred  facts,  and  independently  of  any  process  of  reason  in 
the  particular  instance. 

By  circumstantial  or  presumptive  proof  is  meant  that  measure  and 
degree  of  circumstantial  evidence  which  is  sufficient  to  produce  convic- 
tion in  the  minds  of  the  jury  of  the  fact  in  question. 

To  the  validity  of  every  such  proof,  it  is  essential,  fiv'st,  that  a  basis 
of  facts  be  established  by  sufficient  evidence  ;  and,  in  the  next  place 
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that  the  proper  conclusion  should  he  deduced  by  the  aid  of  reason  and 
experience  from  those  facts  and  circumstances  so  established.  The 
force  and  tendency  of  circumstantial  evidence  to  produce  conviction 
and  belief  depend  upon  a  consideration  of  the  coincidence  of  circum- 
stances with  the  fact  to  be  inferred ;  that  is,  with  the  hypothesis,  and 
the  adequacy  of  such  coincidences  to  exclude  every  other  hypothesis. 

J^o  one  fact  or  circumstance  ever  happens  which  does  not  owe  its 
birth  to  a  multitude  of  others,  which  is  not  connected  on  every  side 
by  kindred  facts,  and  which  does  not  tend  to  the  generation  of  a  host 
of  dependent  ones,  which  necessarily  coincide  and  agree  in  their 
minutest  bearings  and  relations,  in  perfect  harmony  and  concord,  with- 
out the  slightest  discrepancy  or  disorder. 

It  is  obvious  that  all  facts  and  circumstances  which  have  really  hap- 
pened were  perfectly  consistent  with  each  other,  for  they  did  so  actu- 
ally consist.  It  is,  therefore,  a  necessary  consequence,  that  if  a  number 
of  the  circumstances  which  attended  a  disputed  fact  be  known  and  as- 
certained, and  those  so  coincide  and  agree  with  the  hypothesis  that  the 
disputed  fact  is  true,  that  no  other  hypothesis  can  consist  with  those 
circumstances,  the  truth  of  that  hypothesis  is  necessarily  established. 

And  again,  where  the  known  and  ascertained  facts  so  coincide  and 
agree  with  the  hypothesis  that  the  disputed  fact  is  true,  as  to  render 
the  truth  of  any  other  hypothesis,  on  the  principles  of  reason  and  ex- 
perience, exceedingly  remote  and  improbable,  and  reasonably,  though 
not  absolutely  and  metaphysically,  impossible,  the  hypothesis  is  estab- 
lished as  morally  true.  It  also  follows,  that  if  any  of  the  established 
circumstances  be  absolutely  inconsistent  with  the  existence  of  the  sup- 
posed fact,  the  hypothesis  cannot  be  true,  notwithstanding  the  degree 
and  extent  of  coincidence  in  other  respects ;  for,  if  that  fact  really 
existed,  it  was  necessarily  consistent  with  all  the  circumstances. 

Thus,  in  the  first  place,  it  sometimes  happens  that  the  coincidence 
between  the  known  facts  and  the  hypothesis  is  such  as  absolutely  and 
demonstratively  to  exclude  any  other.  If,  for  instance,  it  were  to  be 
proved  that  A.  entered  a  room  containing  a  watch^  and  that  the  watch 
was  gone  on  his  departure,  and  it  were  also  proved  that  no  agent  but 
A.  in  the  interval  had  had  access  to  the  room,  the  proof  that  A.  took  the 
watch  would  be  conclusive  and  complete,  for  the  supposition  that  it 
had  been  removed  by  any  other  agent  would  be  entirely  excluded. 

In  the  next  place,  the  nattire  and  degree  of  coincidence  between  the 
circumstances  and  the  hypothesis  may  oftentimes  be  sufficient  to  exclude 
all  reasonable  doubt,  and  thus  generate  f  uU  moral  conviction  and  belief, 
although  it  is  not,  as  in  the  former  case,  of  an  absolute  and  demonstra- 
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tive  nature.  The  probability  of  a  hypothesis  must  always  be  propor- 
tioned to  the  nature,  extent  and  number  of  its  coincidences  with  the 
circumstances  proved. 

Connections  and  coincidences  between  circumstances  and  the  hypothe- 
sis which  they  tend  to  prove  are  either  those  of  a  natural  or  mechanical 
nature,  which  are  the  objects  of  sense,  or  they  are  of  a  moral  nature. 
Those  of  the  first  class  may  consist  generally  in  proximity  in  point  of 
time  and  space,  and  all  other  circumstances  which  show  that  the  sup- 
posed agent  had  the  means  and  opportunity  of  doing  the  particular 
act,  and  connect  him  with  it.  As  common  instances,  the  possession 
of  stolen  goods,  in  case  of  burglary,  robbery  or  larceny,  and  stain 
of  blood  upon  the  person,  the  possession  of  deadly  weapons  recently 
used,  marks  of  conflict  and  violence,  in  case  of  homicide,  may  be  cited. 

.Circumstances  of  the  above  description,  although  they  may  be  in 
themselves  of  an  imperfect  and  inconclusive  nature,  frequently  derive 
a  conclusive  tendency  from  those  which  are  of  a  moral  kind,  and  which 
depend  upon  a  knowledge  and  experience  of  man  as  a  rational  and 
moral  agent. 

There  are,  in  fact,  no  existing  relations,  natural  or  artificial,  no  occur- 
rences or  incidents  in  the  course  of  nature  or  dealings  of  society,  which 
may  not  constitute  the  materials  of  proof,  and  become  important  links 
in  the  chain  of  evidence.  Experience  points  out  some  laws  of  human 
conduct  almost  as  general  and  constant  in  their  operation  as  the  me- 
chanical laws  of  the  material  world  themselves  are. 

That  a  man  will  consult  his  own  preservation,  and  serve  his  own 
interests  ;  that  he  wiU  prefer  pleasure  to  pain,  and  gain  to  loss ;  that 
he  will  not  in  a  state  of  sanity  commit  a  crime  or  any  other  act  mani- 
festly tending  to  endanger  his  person  or  property,  without  a  motive  ; 
and  conversely,  that  if  he  has  done  such  an  act  he  had  a  motive  for 
doing  it,  are  principles  of  action  and  of  conduct  so  clear  that  they  may 
be  properly  regarded  as  axioms  in  the  theory  of  evidence. 

In  estimating  the  force  of  a  number  of  circumstances  tending  to  the 
proof  of  a  disputed  fact,  it  is  of  essential  importance  to  consider  whether 
they  are  dependent  or  independent.  If  the  facts  A,  B,  C,  and  D,  are 
so  essential  to  the  particular  influences  to  be  derived  from  them,  when 
established,  that  the  failure  in  the  proof  of  any  one  of  them  would 
destroy  the  inference  altogether,  they  are  dependent  facts ;  if,  on  the 
other  hand,  notvrithstanding  the  failure  in  proof  of  one  or  more  of 
those  facts,  the  rest  of  them  would  still  afford  the  same  inference  or 
probability  as  to  the  contested  fact  which  they  did  before,  they  would 
be  properly  termed  independent  facts. 
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The  force  of  a  particular  inference,  drawn  from  a  number  of  depend- 
ent facts,  is  not  augmented,  neither  is  it  diminished,  in  respect  of  the 
number  of  such  independent  facts,  provided  they  are  established ;  but 
the  probability  that  the  inference  itself  rests  upon  sure  grounds  is,  in 
general,  weakened  by  the  multiplication  of  the  number  of  circum- 
stances essential  to  the  proof;  for  the  greater  the  number  of,  circum- 
stances essential  to  the  proof  is,  the  greater  latitude  is  there  for  mis- 
take or  deception. 

On  the  other  hand,  where  each  of  a  number  of  independent  circum- 
stances, or  combinations  of  circumstances,  tends  to  the  same  conclusion, 
the  probability  of  the  truth  of  the  fact  is  necessarily  greatly  increased 
in  proportion  to  the  number  of  those  independent  circumstances. 

In  concluding  the  subject  of  circumstantial  evidence,  a  few  of  the 
general  rules  will  be  noticed.  And  these  rules  are  always  essential  in 
the  application  of  circumstantial  proof. 

First.  The  circumstances  from  which  the  conclusion  is  drawn 
inust  he  fully  established.  If  the  basis  be  unsound,  the  superstructure 
cannot  be  secure.  The  party  upon  whom  the  burden  of  proof  rests 
is  bound  to  prove  every  single  circumstance  which  is  essential  to  the 
conclusion,  in  the  same  manner  and  to  the  same  extent  as  if  the  whole 
issue  had  rested  upon  the  proof  of  each  individual  and  essential  circum- 
stance. Black  V.  State,  1  Texas  App.  368 ;  People  v.  Kennedy,  32 
ISr.  T.  141 ;  Douglass  v.  Mitchell,  35  Penn.  St.  440. 

Circumstantial  evidence  consists  in  reasening  from  facts  which  are 
known  or  proved,  to  establish  such  as  are  conjectured  to  exist ;  but  the 
process  is  fatally  vicious,  if  the  circumstances  from  which  we  seek  to 
deduce  the  conclusion  depends  itself  upon  conjecture.  lb. 

It  is  obvious  that  proof  of  this  nature  is  more  strong  and  cogent 
where  the  circumstances  are  numerous,  and  derived  from  many  different 
and  independent  sources,  than  where  they  are  few,  and  depend  on  the 
credit  and  testimony  of  one  or  two  witnesses.  Where  all  the  circum- 
stances rest  on  tbe  testimony  of  a  single  witness,  the  evidence  can  never 
be  superior  to  the  lowest  degree  of  direct  evidence,  and  must  frequently 
fall  below  it ;  for,  in  addition  to  the  question,  whether  the  witness  was 
trustworthy,  another  question  would  arise,  that  is,  whether  the  infer- 
ence was  correctly  drawn  from  the  facts  which  he  was  supposed  to  prove. 

A  few  circumstances  may  be  consistent  with  several  solutions  ;  but 
the  whole  context  of  circumstances  can  consist  with  one  hypothesis 
only :  and  the  wider  the  range  of  circumstances  is,  the  more  certain 
will  it  be  that  the  hypothesis  which  consists  with,  and  reconciles  them 
all,  is  the  true  one. 
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Secondly.  It  is  essential  that  all  the  facts  should  he  consistent  loith 
the  hypothesis.  For,  as  all  things  which  have  happened  were  necessa- 
rily congruous  and  consistent,  it  follows  that  if  any  one  established  fact 
is  wholly  irreconcilable  with  the  hypothesis,  the  latter  cannot  be  true. 
Such  an  incongruity  and  inconsistency  is  sufficient  to  negative  the  hy- 
pothesis, even  although  it  coincides  and  agrees  with  all  the  other  facts 
and  circumstances  of  the  case  to  the  minutest  extent.  Undoubtedly 
such  an  intimate  coincidence  in  other  respects  would  suggest  the  neces- 
sity of  investigating  the  truth  of  the  incongruous  circumstances  with 
great  caution  ;  yet,  if  the  incongruity  could  not  eventually  be  removed, 
the  hypothesis  would  fall,  although  no  other  could  be  suggested. 

Thirdly.  It  is  essential  that  the  circumstances  should  he  of  a  con- 
clusive nature  and  tendency.  Evidence  is  always  indefinite  and  incon- 
clusive, when  it  raises  no  more  than  a  limited  probability  in  favor  of 
the  fact,  as  compared  with  some  definite  probability  against  it,  whether 
the  precise  proposition  can  or  cannot  be  ascertained.  It  is,  on  the  other 
hand,  of  a  conclusive  nature  and  tendency,  where  the  probability  in 
favor  of  the  hypothesis  exceeds  all  arithmetical  or  definite  limits. 

Such  evidence  is  always  insufficient,  where,  assuming  all  to  be  proved 
which  the  evidence  tends  to  prove,  some  other  hypothesis  may  still  be 
true ;  for  it  is  the  actual  exclusion  of  every  other  hypothesis  which  in- 
vests the  circumstances  with  the  force  of  proof. 

Whenever,  therefore,  the  evidence  leaves  it  indifferent  which  of  sev- 
eral hypotheses  is  true,  or  merely  establishes  some  finite  probability  in 
favor  of  one  hypothesis  rather  than  another,  such  evidence  cannot 
amount  to  proof,  however  great  the  probability  may  be. 

Fourthly.  It  is  essential  that  the  circumstances  should,  to  a  mm^al 
certainty,  actually  exclude  every  hypothesis  hut  the  one  proposed  to  he 
proved.  Stephens  v.  People,  i  Park.  396 ;  Williams  v.  State,  41  Tex. 
209 ;  Barnes  v.  State,  id.  342 ;  Jefferds  v.  People,  5  Park.  522 ;  People 
V.  Cunningham,  6  id.  398.  Hence  results  the  rule  in  criminal  cases, 
that  the  coincidence  of  circumstances  to  indicate  guilt,  however  numer- 
ous they  may  be,  avails  nothing  unless  the  corpus  delicti,  the  fact  that 
the  crime  has  been  actually  perpetrated,  be  first  established.  So  long 
as  the  least  doubt  exists  as  to  the  act,  there  can  be  no  certainty  as  to 
the  criminal  agent. 

Hence,  in  charges  of  homicide,  it  is  an  established  rule  that  the 
accused  shall  not  be  convicted  unless  the  death  be  first  distinctly  proved, 
either  by  direct  evidence  of  the  fact,  or  by  an  inspection  of  the  body. 

So  a  prisoner  cannot  be  convicted  of  larceny  in  stealing  the  goods  of 
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a  person  unknown,  unless   the  fact   of  the  larceny  or  robbery  be 
previously  proYed. 

Lastly.  Mere  circumstantial  evidence  ought  in  no  case  to  be  relied  on 
when  direct  and  positive  evidence,  which  might  have  been  given,  is  will- 
fully withheld  by  the  prosecutor,  or  the  person  attempting  to  establish  the 
issue  in  his  favor  by  the  introduction  of  evidence.  Where  direct  evi- 
dence is  attainable,  circumstantial  evidence  is  of  a  secondary  nature ; 
and  besides  this,  the  great  excellence  of  indirect  evidence  is  its  freedom 
from  suspicion,  and  no  greater  discredit  can  be  thrown  upon  it  than  by 
the  withholding  of  direct  evidence. 

Weighing  conflicting  eyidence.  Where  the  evidence  is  conflicting, 
the  first  step  in  the  process  of  inquiry  must  naturally  and  obviously  be, 
to  ascertain  whether  the  apparent  inconsistencies  and  incongruities 
which  such  evidence  presents  may  not,  without  violence,  be  reconciled ; 
and  if  not,  to  what  extent,  and  in  what  particulars,  the  adverse  evi- 
dence is  irreconcilable  ;  and  then,  by  careful  investigation  and  compar- 
ison, to  reject  that  which  is  vicious ;  and  thus,  if  it  is  practicable,  to 
reduce  the  whole  to  testimony  and  circumstances  of  uniform  and  con- 
sistent tendency. 

Where  the  testimony  of  direct  witnesses  is  found  to  be  irreconcila- 
ble, it  becomes  an  important  duty  to  distinguish  between  the  miscon- 
ceptions of  an  innocent  witness,  which  may  not  affect  his  general  tes- 
timony, and  willful  and  corrupt  misrepresentations,  which  destroy  his 
credit  altogether.  The  presumption  of  reason  as  well  as  of  law,  in 
favor  of  innocence,  will  attribute  a  variance  in  testimony  to  the  former 
rather  than  to  the  latter  origin.  Partial  incongruities  and  discrepan- 
cies in  testimony,  as  to  collateral  points,  are  to  be  expected ;  and  it  is 
for  a  jury  to  determine  whether  they  are  of  such  a  nature  and  charac- 
ter that  they  may  be,  or  cannot  be,  attributed  to  mistake.  In  estimating 
the  probability  of  mistake  and  error,  and  also  in  deciding  on  which 
side  the  mistake  lies,  much  must  depend  on  the  natural  talents  of  the 
adverse  vdtnesses,  their  quickness  of  perception,  strength  of  memory, 
their  previous  habits  of  general  attention,  or  of  attention  to  particular 
subject-matters.  A  physician  or  surgeon  would  be  much  more  likely 
to  observe  particular  symptoms  or  appearances,  in  a  medical  or  surgi- 
cal case,  and  to  form  from  them  correct  conclusions,  than  an  unskillful 
and  inexperienced  person  would  be  likely  to  do.  Much  also  must  de- 
pend upon  a  comparison  of  the  means  and  opportunity  which  the  wit- 
nesses had  for  making  observations  of  the  circumstances  which  were 
likely  to  excite  and  engage  their  attention,  and  of  their  reasons  and 
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motives  for  attending ;  and  here  it  is  to  be  observed  that  there  is  an  im- 
portant distinction  between  positive  and  negative  testimony. 

If  one  witness  were  to  swear  positively  that  he  saw  or  heard  a  fact, 
and  another  were  to  swear  that  he  was  present,  but  did  not  see  or 
hear  it,  and  the  witnesses  were  equally  trustworthy,  the  general  prin- 
ciple would,  in  ordinary  eases,  create  a  preponderance  in  favor  of  the 
affirmative ;  for  it  would  usually  happen  that  a  witness  who  swore 
positively,  minutely  and  circumstantially  to  a  fact  which  was  untrue, 
would  be  guilty  of  perjury :  but  it  would  by  no  means  follow  that  a 
witness  who  swore  negatively  would  be  perjured,  although  the  affirma- 
tive were  true  ;  because  the  falsity  of  the  testimony  might  arise  fi'om 
inattention,  mistake,  or  defect  of  memory  ;  and,  therefore,  even  inde- 
pendently of  the  usual  presumption  in  favor  of  innocence,  the  proba- 
bility would  be  in  favor  of  the  affirmative. 

When  the  evidence  in  a  case  is  of  both  an  affirmative  and  negative 
character,  the  affirmative  evidence  is  entitled  to  the  greater  weight. 
Frantz  v.  Lenhwrt,  56  Penn,  St.  365  ;  Pool  v.  Devers,  30  Ala.  6T2  ; 
Stitt  V.  Huidehopers,  17  "Wall.  384.  See  McKeever,  v.  W.  Y.  G.  <&  H. 
B.  E.  B.  Co.,  88  ISr.  Y.  667 ;  Gulhcme  v.  N.  Y.  C.  <&  H.  R.  JR.  B. 
Co.,  60  id.  133.  But  it  is  not  true  as  a  matter  of  law  that  negative 
evidence  may  not  be  sufficient,  in  fact,  to  counterbalance  the  positive 
testimony  of  a  single  witness.  Campbell  v.  New  England  Ins.  Co., 
98  Mass.  381.  Where  there  is  no  conflict,  negative  testimony  may 
have  all  the  force  of  positive  evidence.  Bennioh  v.  N.  Y.  C.  R.  B. 
Co.,  36  ]Sr.  T.  132.  An  issue  of  fact  may  be  proved  by  either  affirma- 
tive or  negative  evidence.     Duffield  v.  Delanoy,  36  111.  258. 

If  two  persons  should  remain  in  the  same  room  for  the  same  period 
of  time,  and  one  of  them  should  swear  that  during  that  time  he  heard 
a  clock  in  the  room  strike  the  hour,  and  the  other  should  swear  that  he 
did  not  hear  the  clock  strike,  it  is  very  possible  that  the  fact  might  be 
true  that  the  clock  did  strike,  and  yet  each  might  swear  truly.  It  is 
not  only  possible  but  it  is  probable  that  the  latter  witness,  though  in 
the  same  room,  through  inattention,  might  be  unconscious  of  the  fact, 
or  being  conscious  of  it  at  the  time,  that  the  recollection  had  after- 
ward faded  or  escaped  from  his  memory.  It  follows,  therefore,  by 
way  of  corollary  to  the  last  proposition,  that  in  such  cases,  unless  the 
contrary  manifestly  appears,  the  presumption  in  favor  of  human 
veracity  operates  to  support  the  affirmative.  See  Chicago  <&  Bock 
Island  B.  R.  Co.  v.  Stitt,  19  111.  499. 

And  further,  when,  in  cases  of  conflicting  testimony,  upon  a  com- 
parison between  the  witnesses  in  respect  of  the  means  and  opportunity 
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which  they  have  had  of  ascertaining  the  facts  to  which  they  testify,  it 
turns  out  that  the  one  class  has  had  more  competent  and  adequate 
means  of  information  than  the  other  ;  or  that,  under  the  circumstan- 
ces, the  attention  of  the  latter  was  not  so  likely  to  be  fully  excited  and 
particularly  directed  to  the  facts,  this  principle  co-operates  with  the 
weight  of  evidence  in  favor  of  the  former,  in  all  cases  where  there  is 
room  for  error  or  mistake.     See  JOurham  v.  Holeman,  30  Ga.  619. 

The  application  of  this  principle  supposes  that  the  positive  can  be 
reconciled  with  the  negative  testimony  without  violence  and  constraint. 
Evidence  of  a  negative  nature  may,  under  particular  circumstances, 
not  only  be  equal,  but  superior,  to  positive  evidence.  This  must  al- 
ways depend  upon  the  question,  whether,  under  the  particular  circum- 
stances, the  negative  testimony  can  be  attributed  to  inattention,  error 
or  defect  of  memory.  If,  in  the  instance  already  supposed,  two  per- 
sons were  placed  in  the  room  where  the  clock  was,  for  the  express  pur- 
pose of  ascertaining,  by  their  senses,  whether  it  would  strike  or  not, 
there  would  be  little  room  to  attribute  the  variance  between  their  nega- 
tive testimony  and  the  positive  testimony  of  a  third  witness  to  mistake 
or  inattention,  and  the  real  question  would  be  as  to  the  credit  of  the 
witnesses. 

The  negative  testimony  of  witnesses  familiar  with  a  certain  com- 
modity, and  who  have  long  dealt  in  it,  that  they  never  saw  any  of  a 
specified  brand,  may  be  weighed  against  the  testimony  of.  another  wit- 
ness that  he  had  seen  it,  in  determining  the  existence  of  such  a  brand, 
and  whether  it  was  known  in  the  market.  Pollen  v.  Leroy,  10  Bosw. 
38. 

If  a  witness  swears  that  three  persons  had  an  important  conversation 
together,  and  one  of  these  persons  swears  that  no  such  conversation 
ever  took  place,  the  rule  giving  affirmative  testimony  preference  over 
negative  will  not  apply  and  the  jury  must  be  guided  by  other  tests  in 
determining  the  truth.  Beeves  v.  Pomdexter,  8  Jones'  L.  (N.  C.)  308. 
It  will  be  seen  from  the  cases  that  no  general  and  universal  rule  can 
be  laid  down,  respecting  the  comparative  value  of  positive  and  nega- 
tive testimony.  Denham  v.  Hohnmi,  26  Ga.  182.  But  when  positive 
testimony  on  the  one  side  is  met  by  belief  or  impressions  on  the  other, 
and  there  are  no  means  of  determining  the  truth  other  than  by  the 
testimony  itself,  there  is  in  fact  no  conflict  of  evidence,  and  a  finding 
which  rejects  the  positive  testimony  and  adopts  the  mere  impression  is 
not  only  not  conclusive,  but  is  against  evidence.  Dresser  v.  Yam,  Pelt, 
1  Hilt.  316.  But  it  must  be  remembered  that  circumstances  may  out- 
weigh direct  evidence.     Bowie  y.  Madox,  29  Ga.  285.     An  inherent 
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improbability  in  a  statement  may  deny  all  its  claims  to  belief.  Blanh- 
man  v.  Vallejo,  1 5  Cal.  638 ;  Stilwell  v.  Carpenter,  2  Abb.  N.  C. 
238. 

Wliere  the  testimony  of  conflicting  witnesses  is  irreconcilable,  and 
cannot  be  attributed  to  incapacity  or  error,  it  frequently  becomes 
a  painful  and  difficult  task  to  decide  to  whicli  class  credit  is  due.  And 
here  it  is  to  be  observed,  in  the  first  place,  that  all  those  considerations 
which  have  been  applied  as  tests  of  the  credit  and  veracity  of  wit- 
nesses uncontradicted,  are  also  tests  of  credibility  in  cases  of  conflict  in 
their  evidence.  The  first  point  of  comparison  is  their  character  for  in- 
tegrity. 

This  may  either  depend  on  positive  evidence  as  to  their  previous 
situation,  conduct  and  character,  or  may  be  a  matter  of  inference 
and  presumption  from  their  relative  situation  as  to  the  parties  or  the 
subject-matter  of  the  cause,  and  the  various  and  almost  innumerable 
circumstances  by  which  their  testimony  may  be  influenced  or  biased. 
Where  the  testimony  is  equally  balanced  in  all  other  respects,  a  slight 
degree  of  interest  or  connection  may  be  sufficient  to  turn  the  scale.  In 
such  cases,  also,  any  variance  in  the  testimony  of  witness  from  a  former 
statement  relating  to  the  same  transaction,  if  it  is  established  and  not 
explained,  necessarily  tends  to  impeach  either  his  integrity  or  his 
ability. 

All  those  circumstances  which  were  likely  to  influence  and  bias 
a  witness  in  favor  of  the  party  are  of  course  entitled  to  great  considera- 
tion in  weighing  their  credit,  although  they  do  not  exclude  their  testi- 
mony. These  are  of  too  obvious  and  extensive  a  nature  to  require 
enumeration.  Not  only  may  the  stronger  motives  arising  from  the  ties 
of  consanguinity,  affinity,  friendship  or  expectation  of  future  gain  cast 
a  doubt  upon  the  credit  of  witnesses  whose  testimony  is  contrasted 
with  that  of  persons  who  stand  wholly  indifferent,  but  so  also  in  cases 
where,  in  other  respects,  the  weight  of  testimony  is  nicely  balanced, 
many  considerations  of  an  inferior  and  weaker  description,  such  as 
the  interest  which  the  witness  may  possess  in  a  similar  question,  or  the 
bias  and  prejudice  which  may  arise  in  favor  of  a  party  from  connection 
in  the  way  of  trade,  profession  or  membership  of  any  description 
which  would  aflEord  not  the  slightest  ground  for  questioning  the  credit 
of  an  unimpeached  witness,  may  become  of  essential  importance. 

Such  considerations  become  still  more  important  where  any  suspicion 
arises  from  the  manner  and  demeanor  of  the  witness  in  delivering  his 
testimony.  These,  indeed,  frequently  afford  strong  tests  for  judging 
of  his  sincerity,  although  his  motive  be  not  apparent. 
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But,  above  all,  where  the  credit  of  conflicting  witnesses  is  doubtful, 
as  far  as  regards  their  number,  their  integrity,  their  means  of  knowl- 
edge, and  the  consistency  and  probability  of  their  testimony,  a  com- 
parison of  their  statements  with  each  other,  and  with  undisputed  or 
established  facts,  is  a  great  test  of  credibility. 

The  relative  consistency  of  testimony  is  a  most  important  test  of 
comparison.  If  a  witness  testifies  to  facts  incoherently  oV  inconsist- 
ently, that  circumstance  goes  to  the  credibility  of  the  witness ;  and  if 
his  manner  is  very  inconsistent  or  incoherent,  his  testimony  should  be 
received  with  great  caution.    Evans  v.  Lipsoourt,  31  Ga.  71. 

In  cases  of  conflicting  testimony,  and  particularly  where  the  subject 
of  litigation  is  remote  in  point  of  time,  or  the  question  depends  upon 
the  terms  of  oral  communications,  the  evidence  of  written  instruments 
or  documents  connected  with  the  transaction  are,  on  account  of  their 
permanency,  of  the  most  obvious  and  essential  importance. 

As  the  depositions  of  dead  or  absent  witnesses  are,  in  point  of  law, 
of  a  secondary  nature  to  be  viva  voce  testimony  of  witnesses  subjected 
to  the  ordeal  of  cross-examination,  so  are  they  inferior  and  weaker  in 
point  of  force  and  efEect. 

As  the  credit  due  to  a  witness  is  founded  in  the  first  instance  on 
general  experience  of  human  veracity,  it  follows  that  a  witness  who 
gives  false  testimony  as  to  one  particular  cannot  be  credited  as  to  any, 
according  to  the  legal  maxim,  faisus  in  lino,  falsus  in  omnibus. 
The  presumption  that  the  witness  will  declare  the  truth  ceases  as  soon 
as  it  manifestly  appears  that  he  is  capable  of  perjury.  Faith  in  a  wit- 
ness' testimony  cannot  be  partial  or  fractional.  Where  any  material 
fact  rests  on  his  testimony,  the  degree  of  credit  due  to  him  must  be 
ascertained,  and  according  to  the  result  his  testimony  is  to  be  credited 
or  rejected. 

Where  a  witness  has  testified  to  matters  which  were  material  to  the 
issues  on  trial,  and  as  to  which  deliberate  false  swearing  would  bfe  per- 
jury, and  he  is  contradicted  by  other  witnesses,  it  is  not  erroneous  for 
the  court  to  instruct  the  jury  that  they  are  the  jtidges  of  the  credibility 
of  the  witnesses,  and  that  if  they  believe  the  witness  has  knowingly 
testified  falsely  in  reference  to  any  fact,  he  is  not  entitled  to  be  be- 
lieved in  reference  to  any  other  fact  testified  to  by  him.  Both  v. 
Wells,  29  N.  T.  4:71. 

How  far  the  maxim  falsus  in  iMo,  fialms  in  omnibus  is  to  be 
relied  upon  as  a  test  in  weighing  evidence,  is  an  open  question.  The 
fact  that  the  testimony  of  a  witness  has  been  shovvn  to  be  untrue  in 
some  particular  does  not  as  a  matter  of  law  fequii'e  that  his  testimony. 
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as  to  other  matters  in  which  he  is  not  contradicted,  shall  be  disre- 
garded, where  it  is  not  clear  that  the  testimony  was  corruptly  given. 
Derring  v.  Mefoalf,  74  N.  Y.  501.  It  has  been  repeatedly  held  that 
the  maxim  applies  only  to  cases  of  willfully  false  testimony,  Chicago, 
etc.,  B.  a.  Co.  V.  Berger,  1  111.  App.  472 ;  The  Santissima  Trinidad, 
4  Wheat.  (U.  S.)  338,  339 ;  Wilkvns  v.  Earl,  44  N.  Y.  172 ;  Oallaman 
V.  Shaw,  24  Iowa,  441,  and  does  not  apply  in  cases  of  mere  contra- 
diction. GalUher  v.  People,  82  111.  145  ;  Wilhins  y.  Earl,  44  N.  Y. 
172.  If  the  jury  find  that  the  witness  has  sworn  corruptly  false  in 
one  material  thing,  they  should  pronounce  him  false  in  his  whole  testi- 
mony, and  utterly  disregard  it.  People  v.  Evans,  40  N.  Y.  1.  See 
State  V.  SchcBuwald,  31  Mo.  147,  except  so  far  as  his  testimony  is 
supported  by  corroborating  proof.  Orabtree  v.  Hagerihaugh,  25  111. 
233.  But  the  credibility  of  witnesses  is  altogether  a  question  for  the 
jury.  Bowers  v.  People,  74  111.  418 ;  Stampofshi  v.  Steffens,  79  id. 
303 ;  Wallace  v.  State,  28  Ark.  531 ;  Sohillabarger  v.  Norfue,  15 
Kans.  547.  .A.nd  while  the  jury  in  weighing  evidence  should  be  gov- 
erned by  legal  rules,  the  court  cannot  compel  them  to  disregard  the 
evidence  of  any  witness  on  the  ground  that  the  witness  is  wholly  un- 
worthy of  belief,  though  it  may  caution  them  to  weigh  his  testimony 
with  care  and  close  scrutiny.     Pease  v.  Smith,  61  N.  Y.  474. 

All  testimony  when  once  admitted  in  the  cause  is  in  general  for  the 
jury  to  consider,  whether  it  be  that  of  an  accomplice  in  crime,  or  of  a 
person  discredited  as  to  his  general  character,  or  not  strictly  regardful 
of  the  truth.  Pease  v.  Smith,  61  N".  Y.  474;  White  v.  McLean,  57 
id.  670 ;  Merritt  v.  Lyon,  3  Barb.  110 ;  Dunn  v.  People,  29  IST.  Y.  523  ; 
Wa/r7'en  v.  Haight,  62  Barb.  490.  There  may  be  an  exception  to 
this  rule  where  the  witness  is  shown  to  be  guilty  of  perjury,  though 
not  convicted  of  the  offense.  Pease  v.  Smith,  61 N.  Y.  474,  484.  See. 
Derring  v.  Metcalf,  74  id.  501 ;  Stofer  v.  State,  15  Ohio  St.  47. 

It  is  scarcely  necessary  to  observe  that  this,  the  maxim  falsus  in  uno 
falsus  in  omnibus,  does  not  extend  to  the  total  rejection  of  a  witness 
whose  misrepresentation  has  resulted  from  mistake  or  infirmity,  and 
not  from  design  ;  but  though  his  honesty  remains  unimpeached,  this  is  a 
consideration  which  necessarily  affects  his  character  for  accuracy.  State 
V.  ElUns,  63  Mo.  159.  See  EoehucTee  v.  Ross,  16  Abb.  Pr.  (N.  S.) 
345. 

Neither  does  the  principle  apply  to  the  testimony  given  in  favor  of 
the  adversary.  Such  evidence  is  rather  to  be  considered  as  truth  re- 
luctantly admitted,  and  divulged  only  because  it  was  not  in  the  power 
of  a  corrupt  witness  to  conceal  it.     Hence  it  is  a  general  principle  that 
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a  jury  may  believe  that  which  makes  against  his  point  who  swears, 
although  they  do  not  believe  that  which  makes  for  it. 

The  presumption  is  dl'wa.jB  priina facie,  and,  in  the  absence  of  cir- 
cumstances which  generate  suspicion,  in  favor  of  the  veracity  of  a  wit- 
ness ;  but,  where  the  usual  and  general  presumption  is  encountered  by 
an  opposite  one,  it  is  necessary  that  the  credit  of  the  witness  should  be 
established  by  some  collateral  aid  to  the  satisfaction  of  the  jury. 

From  the  cases  cited  it  will  be  seen  that  the  jury  are  not  bound  to 
disbelieve  an  impeached  witness,  and  upon  the  same  principle  they  are 
not  bound  to  believe  a  witness  who  has  not  been  impeached  by  direct 
testimony,  if  from  the  circumstances  of  the  case  the  testimony  of  the 
witness  seems  to  them  improbable.  BlcmhmanY.  Vallejo,  15  Cal.  638  ; 
Stilwell  V.  Carpenter,  2  Abb.  N.  C.  238.  So,  a  justice  m  the  trial  of  a 
cause  is  authorized  to  disregard  the  testimony  of  a  witness,  if  from  his 
appearance,  character  and  other  circumstances  he  disbelieves  him. 
Donohoe  v.  Henry,  4  E.  D.  Smith,  162.  But  it  is  undoubtedly  the 
general  rule  that  where  unimpeaehed  witnesses  testify  distinctly  and 
positively  to  a  fact  and  are  uncontradicted,  their  testimony  should  be 
credited  and  have  the  effect  of  overcoming  a  mere  presumption.  Elwood 
V.  Union  Telegraph  Co.,  45  N.  Y.  548 ;  Newton^.  Pope,  1  Cow.  110  ; 
Lamer  v.  Meeker,  25  N.  T.  361 ;  Conrad  y.   Williams,  6  Hill,  444. 

But  this  rule  is  subject  to  many  qualiiications.  There  may  be  siich 
a  degree  of  improbability  in  the  statements  themselves  as  to  deprive 
them  of  credit,  however  positively  made ;  the  witnesses  though  unim- 
peaehed may  have  such  an  interest  in  the  question  at  issue  as  to  affect 
their  credibility ;  and  furthermore  it  is  often  a  difficult  question  to  de- 
cide when  a  witness  is  in  a  legal  sense  uncontradicted.  He  may  be 
contradicted  by  circumstances  as  well  as  by  statements  of  others  con- 
trary to  his  own.  In  such  cases  courts  and  juries  are  not  bound  to  re- 
frain from  exercising  their  judgment  and  blindly  adopt  the  statement 
of  the  witness,  for  the  simple  reason  that  no  other  witness  has  denied 
them,  and  that  the  character  of  the  witness  is  not  impeached.  Elwood 
V.  Western  Union  Telegraph  Co.,  45  E".  T.  549.  See  Kavanah  v. 
Wilson,  TO  id.  177. 

A  few  words  more  in  relation  to  the  excuses  which  jurors  sometimes 
offer  for  the  rendering  of  a  verdict  which  is  not  in  accordance  with 
either  law  or  justice,  nor  even  with  fair  preponderance  of  evidence, 
when  that  is  properly  weighed  and  applied. 

Wliat  circumstances  will  amount  to  proof  can  never  be  matter  of 
general  definition.  The  legal  test  is  the  sufficiency  of  the  evidence  to 
satisfy  the  judgment  and  the  conscience  of  the  jury.      Sometimes   evi- 
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dence  is  given  by  a  witness  which  is  so  improbable  as  to  amount  to  a 
moral  certainty  that  it  is  false,  or  at  least  unreliable,  and  yet  effect  is 
given  to  it  by  jurors  who  found  their  verdict  upon  it.  In  such  cases 
the  excuse  is  made  by  jurors  that  the  facts  were  sworn  to,  and  they 
could  not  do  otherwise  than  to  act  upon  them.  If  the  jurors  did  not 
credit  the  evidence,  they  had  no  right,  under  their  oath,  to  give  it  any 
such  effect.  It  is  true  that  jurors  cannot  arbitrarily  disregard  the  evi- 
dence in  a  cause  ;  but,  as  we  have  already  seen,  the  law  gives  them  a 
large  latitude  in  judging  of  the  credit  of  witnesses,  and  of  the  effect  to 
be  given  to  their  evidence.  If,  on  a  full  and  careful  examination  of 
the  evidence  of  a  witness,  the  jury  are  satisfied  that  it  cannot  be  true, 
they  ought  not  to  give  effect  to  it  in  rendering  a  verdict. 

There  are  in  many  cases  difficulties  enough  as  to  the  proper  disposi- 
tion of  some  portions  of  the  evidence,  and  the  general  rules  which  have 
been  given  were  intended  to  aid  the  proper  solution  of  the  difficulty. 
No  cases  of  conflicting  evidence  are  more  difficult  of  solution  than 
those  where  facts,  apparently  well  established,  lead  to  opposite  conclu- 
sions. These,  in  some  remarkable  instances,  are  of  such  a  nature  as  to 
leave  the  mind  in  a  state  of  perplexity  after  the  most  patient  and  la- 
borious investigation.  But  it  rarely  happens  where  there  are  such  con- 
flicting probabilities,  so  nicely  balanced,  that  some  rule  of  legal  policy 
does  not  intervene  to  turn  the  scale.  And  in  all  such  cases  in  which 
the  evidence  leaves  the  matter  so  doubtful,  the  true  rule  is  to  decide  it 
against  the  party  who  holds  the  affirmative  of  the  issue,  whether  that 
party  be  plaintiff  or  defendant.  Long  v.  Hitchcoeh,  9  Carr.  &  Payne, 
619 ;  Fox  V.  Decker,  3  E.  D.  Smith,  150 ;  Cotton  v.  Wood,  8  J.  Scott 
CN".  S.),  568. 

Where  there  is  a  general  denial  of  all  the  allegations  in  the  com- 
plaint, the  plaintiff  will  be  required  to  satisfy  the  court  or  jury  that 
there  is  preponderance  of  evidence  in  his  favor,  or  he  will  fail  to  re- 
cover. So,  where  the  defendant  does  not  interpose  a  denial,  or  where 
he  concedes  that  the  plaintiff's  cause  of  action  is  established,  but  he 
relies  upon  some  affirmative  defense,  such  as  a  set-off,  recoupment, 
tender,  payment  and  the  like,  the  burden  of  proof  is  on  the  defendant 
to  establish  these  issues,  and  if  he  does  not  satisfy  the  court  or  jury 
that  the  preponderance  of  evidence  is  in  his  favor  on  these  issues,  his 
defense  will  fail. 


PAiRTVII. 

TEIAl. 

CHAPTER  I. 

PEEPAEATION  FOE  TEIAL. 

Section  1.  Snbpoeua.  After  an  issue  has  been  joined,  and  the  cause . 
adjourned  to  a  day  for  trial,  the  next  important  matter  which  requires  at- 
tention is  to  make  a  careful  preparation  for  such  trial.  This  preparation 
relates  to  two  different  subjects.  The  first  is  to  examine  the  law  in  rela- 
tion to  the  action  upon  its  merits,  and  also  as  to  the  admissibility  of  any 
evidence  which  is  not  clearly  admissible  within  the  general  rules  of  eyi- 
dence.  So,  it  is  also  proper  to  examine  such  legal  questions  as  may  be 
propei-ly  raised  by  the  matters  disclosed  by  answer.  The  duty  of  investi- 
gating all  legal  questions  will,  of  course,  devolve  upon  the  attorney  or 
counsel  who  is  to  try  the  cause.  And  to  a  young  lawyer  nothing  can 
be  of  greater  service  than  to  make  a  full  and  careful  brief  for  the  trial 
of  every  cause  of  any  importance.  No  point  of  law  and  no  class  of 
evidence  need  be  overlooked  in  the  hurry  of  a  trial  if  this  is  properly 
done.  It  is  not  necessary  to  make  a  formal  brief  in  every  case,  but  a 
methodical  and  diligent  examination  of  the  points  of  law,  and  of  the 
details  of  the  evidence  in  a  cause,  are  nearly  indispensable  to  a  certainty 
of  success,  or  to  a  thorough  and  exhaustive  trial  on  the  merits.  It  may 
be  convenient  to  state  those  points,  upon  which  a  brief  should  be  ex- 
plicit. A  brief  usually  consists  of  three  parts :  1st.  An  abstract  of 
the  pleadings ;  2d.  A  statement  of  the  case  ;  and,  3d.  A  statement  of 
the  proofs.  A  more  particular  and  formal  brief  may  contain  an  enu- 
meration of  several  important  matters :  1st.  The  names  of  the  parties, 
their  residence  and  occupation,  the  character  in  which  they  sue  or  de- 
fend, and  the  reason  why  they  prosecute  or  resist  the  action.  2d.  An 
abridgment  of  the  pleadings,  showing  what  facts  are  in  issue,  and  what 
facts  are  admitted.  3d.  A  regular  chronological  and  methodical  state- 
ment of  all  material  facts.  4th.  A  summary  of  the  points  or  ques- 
tions in  issue  and  of  the  proof  which  is  to  support  such  issues,  men- 
,  tioning  specially  the  names  of  the  witnesses  by  whom  the  facts  are  to 
83 
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be  proved,  or,  if  it  is  to  be   established  by  written  evidence,  an  ab- 
stract of  such  evidence.     5th.  The  personal  character  of  the  witnesses 
should  be  mentioned,  whether  the  moral  character  is  good  or  bad, 
whether  they  are  naturally  timid  or  over-zealous,  whether  firm  or 
wavering.'    6th.  If  known,  the  evidence  which  will  be  introduced  by 
the  opposite  party  should  be  stated,  and  such  facts  or  witnesses  as  are 
adapted  to  oppose,  rebut,  explain  or  answer  it  by  new  matter,  should 
be  mentioned.     Let  the  facts  be  stated  in  such  a  manner  that  it  will  be 
convenient,  at  any  moment,  to  find  the  desired  information  which  has 
been  noted.     Brevity  is  desirable,  but  when  the  facts  are  material  they 
cannot  be  too  extended.     7th.  A  full  and  careful  statement  of  the  legal 
principles  involved,  with  a  reference  to  the  authorities  which  sustain 
them,  is  always  an  indispensable  part  of  a  lawyer's  duty  in  the  prepara- 
tion of  a  cause  for  trial  or  for  argument.     It  is  not  to  be  understood 
that  it  is  recommended  that  a  very  formal  and  particular  brief  should 
be  made  for  the  trial  of  every  action,  since,  in  some  cases,  the  facts 
may  be  few  and  the  legal  rules  undisputed.     But  an  experienced  law- 
yer is  well  aware  of  the  numerous  surprises  which  have  been  in  reserve 
for  him,  in  cases  in  which  it  was  supposed  that  the  mattel*  was  too 
plain  to  be  doubted.     And,  when  an  inexperienced  practitioner  is  re- 
quired to  meet  counsel  of  long  experience,  the  propriety  of  a  thorough 
preparation  will  probably  be  fully  appreciated,  even  by  those  who  rely 
quite  confidently  upon  fine  natural  abilities.     And  it  may  be  stated  as 
a  rule,  that  in  the  practice  of  the  law,  thorough  examination  of  the  law, 
and    a  carefal  investigation  of   the  evidence  are   indispensable   pre- 
requisites of  professional  siiccess.     Too  many  causes  have  been  tried,  and 
a  just  cause  lost,  or  a  meritorious  defense  has  been  disregarded  for  the 
want  of  due  preparation  for  trial.     And  it  is  not  a  little  annoying  to 
find  that  a  cause  was  lost  in  consequence  of  great  negligence  in  not 
discovering  and  proving  important  facts  which  really  existed,  but  which 
a  want  of  proper  attention  has  failed  to  elicit  and  prove  on  the  trial. 
More  has  been  said  upon  this  point,  perhaps,  than  might  be  deemed 
necessary,  but  it  will  be  found,  in  practice,  that  far  too  many  impor- 
tant causes  are  disposed  of  in  such  a  hasty  and  unprepared  manner, 
that  justice  fails  and  innocent  parties  unnecessarily  and  unjustly  suffer 
loss.     Causes  are  occasionally  tried  on  the  return  day  of  the  process, 
but  this  is  so  rarely  the  case  that  no  particular  remarks  need  be  made 
in  relation  to  the  matter. 

But  when  an  issue  has  been  joined,  and  the  cause  adjourned  for 
trial,  the  first  duty  of  the  parties  is  to  obtain  a  subpoena,  and  then  im- 
mediately subpcena  every  material  witness  -who  may  be  needed  at  such 
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trial.  And,  so  far  as  it  is  practicable,  the  party  ouglit  to  acquaint  him- 
self with  the  particulars  of  the  evidence  which  each  witness  will  give. 
An  observance  of  this  rule  will  avoid  the  subpoenaing  of  unnecessary 
witnesses,  as  well  as  with  the  too  common  occurrence  of  swearing  a 
witness  before  it  is  known  whether  his  evidence  will  not  aid  the  oppo- 
site side  of  the  case  more  than  that  of  the  party  calling  him.  And  it 
is  quite  too  frequently  the  case  that  a  witness  is  called  and  sworn,  and 
then  examined,  merely  to  end  in  a  disclosure  that  he  knows  nothing 
material  in  relation  to  the  case.  Every  material  witness  ought  to  be 
duly  subpoenaed.  This  course  will  compel  his  attendance,  if  he  is 
unwilling  to  appear  voluntarily.  But  it  is  always  best  to  subpoena 
every  witness,  however  willing  he  may  be  to  attend.  Some  event  may 
occur  which  prevents  his  attendance,  and  if  an  adjournment  becomes 
necessary  in  consequence,  it  is  important  to  show  due  diligence  to  entitle 
the  party  to  such  adjournment.  Deas  v.  Smith,  1  Caines,  172.  So, 
if  an  attachment  is  desired,  it  is  important  to  show  that  the  witness 
has  been  duly  subpoenaed.  The  attendance  of  witnesses  to  give  evi- 
dence orally  is  procured  by  the  service  of  a  subpoena,  which  is  a  process 
authorized  by  the  statute  for  that  purpose. 

A  subpoena  is  usually  obtained  from  the  justice  before  whom  the 
cause  is  pending.  This,  however,  is  not  indispensable,  since  any  justice 
of  the  peace  may  issue  a  subpoena  to  compel  the  attendance  of  wit- 
nesses, either  before  himself  or  before  any  other  justice.  Vol.  1,  p.  34, 
§  2969.  But  no  justice  has  a  right  to  issue  a  subpoena  returnable 
before  any  justice  other  tha,n  himself,  unless  the  party  applying  for  it 
shall  prove  by  his  own  oath,  or  that  of  some  other  person,  that  an 
action  is  actually  pending  before  such  other  justice.  lb.  The  oath  may 
be  in  the  following  form : 

You  do  swear  that  you  will  true  answers  make  to  all  such  qtiestions 
as  may  be  put  to  you  in  relation  to  the  propriety  or  necessity  of  issuing 
a  subpoena  in  a  cause  said  to  be  now  depending  before  A.  E.,  Esq., 
a  justice  of  the  peace  of  the  town  of  New  Scotland,  in  the  county  of 
Albany,  in  which  action  0.  D.  is  plaintiff,  and  E.  L.  is  defendant. 

After  administering  the  oath,  the  justice  may  examine  the  party 

sworn  as  to  the  pendency  of  the  action,  and  when  the  actual  pendency 

,  of   such  action  is  shown,  he  should  issue  the  subpoena,  making  it 

returnable,  .of  course,  before  the  justice  before  whom  the  action  is  to 

be  tried. 

A  justice's  subpoena  extends,  territorially,  farther  than  the  limits 
of  the  county  in  which  it  is  issued.  And  a  subpoena  is  valid  to 
compel  the  attendance  of  any  witness  in  the  county  in  which  it  is- 
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sued,  or  from  any  adjoining  county,  but  in  no  other  case.  Yol.  1,  p.  34, 
§  2969. 

"When  the  subpoena  merely  requires  the  witness  to  attend  and  be 
sworn  and  examined  orally,  the  process  is  called  a  subpoena  ad  testifi- 
candum. There  are  cases,  however,  in  which  it  is  desirable  that  the 
witness  should  hring  with  him,  and  produce  at  the  trial,  certain  books, 
documents,  instruments  or  papers,  which  are  described  in  the  process,, 
and  it  is  then  called  a  subpoena  duces  tecum,. 

There  is,  however,  but  bne  subpojna,  for  when  it  is  desirable  that  a 
witness  should  produce  a  paper,  etc.,  it  is  merely  necessary  to  add  a 
clause  to  that  effect,  in  the  manner  shown  by  the  following  form  ; 

Albany  County,  )  , 
Toion  of  Watervliet,  )  ' ' 
To  John  Smith,  Greeting : 

Tou  are  hereby  commanded,  in  the  name  of  the  people  of  the  State 
of  New  York,  to  appear  before  the  undersigned,  at  his  oflBce  in  the 
said  town,  on  the  20th  day  of  June,  1882,  at  ten  o'clock  in  the  fore- 
noon, to  give  evidence  in  a  civil  action  then  and  there  to  be  tried  be- 
tween A.  B.,  plaintiff,  and  C.  D.,  defendant,  on  the  part  of  the  plaint- 
iff (or  defendant).* 

Dated  at  the'town  aforesaid,  the  14th  day  of  June,  1882. 

E.  F.,  Justice  of  the  Peace. 

If  either  of  the  witnesses  has  a  paper,  etc.,  which  is  desired  as  evi- 
dence at  the  trial,  then  add  the  following  clause  to  the  original  sub- 
poena : 

Duces  tecum,  clause. 

And  you,  John  Smith,  are  also  commanded  to  bring  with  you,  and 
there  produce  as  evidence  a  certain  promissory  note  (describe  with 
particularity)  which  is  now  in  your  possession,  or  under  your  control, 
together  with  all  papers,  documents,  deeds,  writings  or  instruments 
which  you  have  in  your  custody  and  possession,  or  under  your  control, 
which  relate  to  the  said  action. 

This  clause  should  be  inserted  immediately  after  the  *  in  the  forego- 
ing form,  and  then  conclude  as  in  that  precedent. 

The  particular  paper  must  be  described  accurately  in  the  subpoena, 
or  the  witness  will  not  be  compelled  to  produce  it.  The  description, 
however,  will  be  sufficient  if  it  fully  apprises  the  witness  what  paper, 
instrument,  etc.,  he  is  required  to  produce.  He  is  entitled  to  fair  no- 
tice of  the  paper  required,  so  that  he  may  comply  with  the  process ;  so, 
on  the  other  hand,  he  will  not  be  permitted  to  evade  the  process  under 
the  pretense  that  the  notice  was  not  sufficiently  explicit,  if  it  is  such 
that  the  court  can  say  is  reasonably  particular. 
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A  witness,  or  a  party  who  is  subpcenaed  with  a  subpoena  duces  tecum,, 
is  as  much  bound  to  produce  the  papers  or  documents  required,  as  he 
is  to  appear  and  give  evidence.  His  mere  appearance,  without  produc- 
ing them,  will  not  be  a  compliance  with  the  requirements  of  the  sub- 
poena ;  and  he  will  be  liable  to  the  party  subpoenaing  him,  to  all  dam- 
ages which  he  may  sustain  in  consequence  of  his  disobedience  of  the 
process,  as  well  as  to  all  the  consequences  of  a  contempt  of  court. 
Lane  v.  Cole,  12  Barb.  680 ;  Bonesteel  v.  Lynde,  8  How.  226,  352 ; 
MitcheWs  Case,  12  Abb.  219.  But  it  does  not  follow  that  the  court 
wiU  always  order  the  paper  to  be  introduced  as  evidence,  merely  be- 
cause the  witness  was  bound  to  produce  it  at  the  trial. 

There  are  some  cases  in  which  counsel  will  not  be  compelled  to  pro- 
duce a  paper  as  evidence,  if  it  was  put  into  his  hands  as  a  professional 
man,  MaUory  v.  Benjamin,  9  How.  419 ;  Kellogg  v.  Kellogg,  6 
Barb.  116 ;  Jackson  v.  Denison,  4  "Wend.  658  ;  Coveney  v.  Tanmahill, 
1  Hill,  33,  and  will  not  be  compelled  to  disclose  its  contents  as  a  wit- 
ness, lb.  But  he  may  be  compelled  to  prove  the  existence  of  the 
paper,  that  it  is  in  his  possession,  and  that  it  was  deposited  with  him 
by  his  client.  This  is  done  for  the  purpose  of  authorizing  secondary 
evidence  of  the  contents  of  the  paper  sought. 

The  right  to  refuse  to  produce  a  paper  does  not  seem  to  be  favored 
by  some  of  the  earlier  cases.  Pech  v.  Williams,  13  Abb.  68 ;  MitcheWs 
Case,  12  Abb.  249.  It  is  for  the  court  and  not  for  the  witness  to  de- 
cide whether  the  disclosure  will  be  a  violation  of  professional  confi- 
dence, lb.  Since  the  Code  an  attorney  or  counselor  at  law  is  not  al- 
lowed to  disclose  any  communication  made  by  his  client  to  him,  or  his 
advice  given  thereon,  in  the  course  of  his  professional  employment. 
This  has  been  sufficiently  discussed  elsewhere.     Ante,  393,  612. 

A  witness  is  bound  to  produce  a  paper  for  the  purpose  of  identifica- 
tion, if  duly  subpoenaed  for  that  purpose.  People  v.  Sheriff  of  N.  Y., 
29  Barb.  622  ;  S.  C,  7  Abb.  96.  No  collusion  or  combination  between 
a  party  and  his  counsel  will  be  tolerated,  where  the  object  is  to  defeat 
the  operation  of  the  process  of  the  court.  lb.  See  Shelp  v.  Morrison, 
13  Hun,  110.  A  person  cannot  be  compelled  to  produce  a  book  of 
account  upon  a  trial  or  hearing  otherwise  than  by  an  order  requiring 
him  to  produce  it,  or  by  a  subpoena  duces  tecum,  and  the  witness  may, 
in  a  proper  case,  procure  such  a  modification  of  the  terms  of  the  order 
as  justice  requires.  A  justice  of  the  peace  may  make  an  order  requiring 
the  production  of  a  book  of  account,  or  modifying  an  order  for  such 
production  at  any  time  after  the  commencement  of  the  action  before 
him.     Yol.  1,  p.  41,  §  867.     A  subpoena  duces  tecum,  requiring  the  pro- 
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duction  of  a  book  of  account,  may  be  issued  by  the  justice  and  modified 
by  him  after  service,  in  the  same  manner  as  the  order  before  mentioned, 
lb.  Such  subpoena  must  be  procured  from  the  justice  and  served  at 
least  five  days  before  the  day  when  the  witness  is  required  to  attend, 
lb.  If  a  subpoena  duces  tecum  is  too  broad  in  its  terms  and  will 
require  the  witness  to  produce  an  unreasonable  number  of  books,  the 
witness  should  move,  upon  such  notice  as  the  justice  prescribes,  for  an 
order  relieving  him  whoUy  or  partially  from  the  obligations  imposed 
upon  him.  The  justice  shonld  not  make  an  order  merely  relieving  the 
party  from  the  obligation  of  the  subpoena,  but  should  direct  the  witness 
to  allow  an  inspection  of  the  books,  or  should  compel  the  witness  to 
produce  copies  of  such  portions  of  the  books  as  are  material  to  the 
issues.  Clyde  v.  Rodgers,  24  Hun,  145.  It  was  formerly  held  that 
an  officer  of  a  corporation  was  not  bound  to  produce  the  corporate  books 
and  papers  under  a  subpoena  duces  tecum,  for  the  reason  that  he  has 
no  such  control  over  them,  or  any  sucb  property  in  them,  as  makes  it 
his  right  or  his  duty  to  produce  them.  La  Farge  v.  La  Fa/rge  Fire 
Ins.  Co.,  14  How.  26 ;  S.  C,  6  Duer,  680.  But  the  Code  has  swept 
away  this  distinction  and  permits  a  party  to  compel  the  production  of 
a  book  or  paper  belonging  to  or  under  i  the  control  of  a  corporation,  by 
a  subpoena  or  order  directed  to  the  president  or  head  of  the  corporation, 
or  to  the  officer  having  custody  of  the  book  or  paper,  in  the  same  man- 
ner as  if  it  were  in  the  hands  or  under  the  control  of  a  natural  person. 
Yol.  1,  p.  183,  §  868. 

This  process  does  not  require  a  party  to  produce  any  thing  but  papers, 
documents,  etc.,  and,  therefore,  a  party  cannot  be  required  to  produce 
a  chattel  in  relation  to  which  an  action  is  pending.  And  where  an  ac- 
tion was  brought  upon  a  warranty  made  on  the  sale  of  a  watch,  it  was 
held  that  the  plaintiff,  though  a  witness  on  the  stand,  was  not  compella- 
ble to  produce  it  for  inspection,  although  he  had  it  in  his  pocket  at 
the  time.  Hunter  v.  Allen,  35  Barb.  42.  But  a  witness  being  sworn, 
and  having  then  a  document  in  his  possession,  is  bound  to  produce  it, 
if  required,  though  he  has  not  received  any  notice  to  produce  it,  nor 
been  served  with  a  subpoena  duces  tecum.  Snelgrove  v.  Stevens,  1 
Carr.  &  Marsh.  508 ;  Boynton  v.  Boynton,  25  How.  490 ;  S.  C,  16 
Abb.  87 ;  41]Sr.  Y.  619,  n.   And  see  ante,  452,  454. 

This  subpcena  is  intended  to  secure  the  production  of  the  paper  de- 
sired. But  a  mere  notice  to  produce  a  paper  will  be  sufficient  to  au- 
thorize the  introduction  of  parol  evidence  as  to  its  contents,  if  such 
notice  is  served  on  a  party  to  the  action,  and  he  has  the  paper  in  his 
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possession,  or  under  his  control.     This  subject  has  been  discussed  in  a 
previous  place.     Ante,  452  to  458. 

A  party  may  take  as  many  subpoenas  as  he  chooses,  or  he  may  take 
a  single  subpoena  and  insert  the  names  of  as  many  witnesses  as  he  deems 
proper.  The  justice  sometimes  inserts  the  name  of  one  witness,  and 
then  the  party  subsequently  inserts  the  names  of  such  other  witnesses 
as  he  deems  material  or  useful.  There  is  no  law,  however,  which  re- 
quires a  justice  to  insert  the  names  of  any  of  the  witnesses,  since  the 
statute  relating  to  blank  process  does  not  include  subpoenas.  Ante, 
101.  The  name  of  the  witness  may  be  inserted  in  the  subpoena  at  any 
time,  whether  before  or  after  its  service.  Wakefield  v.  Gall,  Holt's 
N.  P.  526.  A  subpoena  may  be  served  by  a  party  to  the  action,  or  by 
an  agent  or  third  person,  or  by  a  constable.  Proof  of  service  is  rarely 
required,  unless  for  the  purpose  of  obtaining  an  attachment  or  on  the 
taxation  of  costs.  "When  it  is  served  by  a  constable,  his  return 
thereto,  stating  the  manner  of  service  and  the  sum  paid  to  the  witness, 
is  presumptive  evidence  of  the  facts  therein  stated.  Yol.  1,  p.  34, 
§  29Y0. 

Oonstaile's  Heturn. 

I  served  the  within  subpoena  on  each  of  the  undernamed  witnesses, 
by  stating  to  each  the  contents  thereof,  and  tendering  to  each  the  sum 
of  twenty-five  cents,  viz.  :  on  John  Smith  at  Northville,  in  the  county 
of  Fulton,  on  the  14th  day  of  June,  1882 ;  on  Eichard  Eoe,  at  May- 
field,  in  said  county,  on  the  15th  day  of  June,  1882  ;  and  on  John  Stiles, 
at  Gloversville,  in  said  county,  on  the  18th  day  of  June,  1882. 

G.  H.,  Constable. 

A  subpoena  must  be  served  on  the  witness  a  reasonable  time  before 
the  trial,  or  he  will  not  be  liable  to  an  attachment  for  non-attendance. 
Hammond  v.  Stewart,  1  Strange,  510  ;  Chalmers  v.  Melville,  1  E.  D. 
Smith,  502.  A  witness  is  allowed  a  reasonable  time  to  arrange  his 
own  affairs,  so  as  to  injure  his  interests  as  little  as  may  be.  And  where 
a  party  delays  subpoenaing  a  witness  to  a  very  late  hour  before  the  trial, 
he  may  be  compelled  to  suffer  such  consequences  as  may  result.  An 
attachment  was  refused  in  one  case  where  the  witness  was  served  with 
a  subpoena  about  twelve  o'clock  at  noon,  to  attend  before  a  referee  at 
half-past  three  of  the  same  afternoon.  At  the  time  of  the  service  of 
the  process,  the  witness  had  closed  his  place  of  business  on  Saturday, 
and  was  about  to  go  on  board  of  a  steamboat  to  go  to  a  specified  place, 
to  remain  over  the  Sabbath,  and  his  family  were  then  on  board  of  tlie 
boat.  The  witness  offered  to  attend  as  a  witness  on  the  Monday  fol- 
lowing, on  his  return,  and  the  court  held  this  sufiicient  and  refused  an 
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attachment.  lb.  And  see  Home  v.  Smith,  1  Marsh.  410.  A  reasona- 
ble time  for  travel  is  allowed  to  a  witness,  and  he  may  avail  himself  of 
the  ordinary  modes  of  conveyance.  Wilkie  v.  Chadwick,  13  Wend, 
49.  He  cannot  be  required  to  travel  on  the  Sabbath ;  nor  can  he 
limit  his  traveling  to  thirty  miles  a  day.  lb.  The  service,  to  be  valid, 
must  be  personal,  and  it  must  be  made  upon  the  witness  himself.  If 
the  witness  is  a  married  woman,  the  service  must  be  made  upon  her 
personally,  and  not  upon  her  husband,  and  the  fees  must  be  paid  to 
her,  and  not  to  him.  Goodwin  v.  West,  Cro.  Car.  522;  W,  Jon. 
430.  The  subpoena  must  be  served  at  some  place  within  the  county  in 
which  the  action  is  to  be  tried,  or  an  adjoining  county.    See  ante,  659. 

A  witness  may  be  subpoenaed  in  his  own  house.  And  when  the 
outer  door  of  the  house  is  open,  the  law  authorizes  the  person  having 
such  subpoena  to  enter  the  house  and  to  make  due  service  of  the  pro- 
cess. And  such  person  is  not  bound  to  leave  the  house  before  he  can 
reasonably  make  the  service,  notwithstanding  he  may  be  ordered  to 
leave.  And  if  he  entered  the  house  peaceably,  through  an  open  door, 
or  in  any  other  legal  manner,  he  may  lawfully  resist  any  person  who 
attempts  to  prevent  the  service  of  the  process.  Hager  v.  Dmvforth, 
20  Barb.  16.  A  subpoena  may  be  served  by  reading  it  to  the  witness, 
or  by  stating  its  contents  to  him.  Yol.  1,  p.  34,  §  2970.  Where  the 
service  of  a  subpoena  is  commenced,  either  by  reading,  or  by  stating 
its  contents  to  a  witness,  he  cannot  evade  such  service  by  running  off 
so  as  not  to  hear  it.  The  person  making  the  service  may  continue 
reading  or  stating  the  contents  of  the  process,  and  the  service  will  be 
entirely  valid,  notwithstanding  such  witness  failed  to  hear  what  was 
read  or  stated,  because  it  was  the  fault  of  the  witness  himself  that  he 
did  not  hear  it,  and  he  wiU  not  be  allowed  to  take  any  advantage  of 
his  own  wrong. 

As  a  part  of  the  service  of  a  subpoena,  it  is  necessary  to  pay  to  the 
witness,  or  to  tender  to  him,  at  the  time  of  such  service,  the  fees  al- 
lowed by  law  for  one  day's  attendance.  Vol.  1,  p.  34,  §  2970.  Since  the 
enactment  of  the  Code,  which  requires  a  party  to  appear  as  a  witness 
when  subpoenaed  by  the  opposite  party,  it  is  as  necessary  to  pay  fees 
to  a  party,  when  subpoenaed,  as  it  is  to  pay  them  to  any  other  witness. 
Anderson  v.  Johnson,  1  Sandf.  713  ;  Hewlett  v.  Brown,  7  Abb.  74. 
No  witness  is  bound  to  appear  in  obedience  to  the  commands  of  a  sub- 
poena until  his  legal  fees  are  paid  or  tendered  to  him.  Hurd  v.  Swan, 
4  Denio,  75 ;  FtiUer  v.  Prentice,  1  H.  Bla.  49.  JSTor  can  a  witness 
be  compelled  to  be  sworn  as  a  witness  until  his  fees  are  paid  or  ten- 
dered, although  he  may  be  actually  present  in  court    at  the    trial. 
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Hurd  V.  Swan,  4:  Denio,  75  ;  Bowles  \.  Johnson,  1  W.  Bla.  36. 
The  same  rule  applies  to  a  party  when  he  is  called  as  a  witness  by  the 
opposite  party.     Hewlett  v.  Brown,  1  Bosw.  655 ;  S.  0.,  7  Abb.  74. 

When  the  trial  of  a  cause  will  occupy  more  than  one  day,  it  is  the 
duty  of  the  plaintiff  to  seek  for  his  witnesses,  and  to  pay  or  to  tender 
to  them  their  fees  for  a  second  day's  attendance.  And  this  ought  to 
be  done  on  the  first  day,  as  the  witness  is  under  no  legal  obUgation  to 
remain  any  longer  than  the  first  day,  unless  the  fees  for  the  second  day 
are  paid  or  tendered.  Hurd  v.  Swan,  4  Denio,  75.  The  witness  is 
not  bound  to  apply  for  his  fees,  nor  to  notify  the  party  that  he  will 
leave  if  his  fees  are  not  paid.  lb.  It  is  the  duty  of  the  plaintiff,  too, 
to  be  certain  that  he  has  paid  a  sufficient  sum  as  witnesses'  fees ;  and 
if  he  pays  too  httle,  the  witness  will  not  be  bound  to  appear,  though 
he  accepted  the  money,  unless  he  expressly  agreed  to  accept  the  sum 
paid  as  sufficient,  and  promised  to  attend  court.  lb.  A  witness  may 
waive  the  payment  of  fees,  if  he  chooses  to  do  so,  by  an  express  agree- 
ment to  that  effect.  lb.  ;  Ooodwin  v.  West,  Cro.  Car.  522,  540.  So 
a  witness  may  agree  to  attend  as  a  witness,  and  accept  of  his  board  and 
traveling  expenses  in  lieu  of  fees,  and  this  will  be  a  valid  contract.  When 
there  are  two  causes  adjourned  for  trial  on  the  same  day,  and  at  the 
same  place,  the  witness  is  entitled  to  fees  in  both  suits,  even  though 
the  parties  are  the  same  in  both  actions.  Yence  v.  Spier,  18  How. 
168  ;  Hicks  v.  Brennan,  10  Abb.  305. 

A  party  cannot  charge  fees  as  a  witness  unless  he  attended  for  that 
purpose,  and  not  for  the  purpose  of  superintending  the  trial  of  the 
cause.  Logan  v.  Thomas,  11  How.  160;  Case  v.  Price,  17  id.  348; 
S.  C,  9  Abb.  Ill ;  Cornell  v.  Potter,  15  How.  278.  So  one  defend- 
ant cannot  tax  witnesses'  fees  for  the  attendance  of  a  co-defendant, 
unless  he  attended  expressly  and  solely  as  a  witness.  Waik-er  v.  Bus- 
sell,  16  How.  91.  It  has  been  held  that  if  proof  is  made  that  a  party 
attended  solely  as  a  witness,  his  fees  are  taxable.  lb. ;  Bronner  v. 
Frauenthal,  20  How.  355 ;  S.  C,  12  Abb.  183.  See  cases  cited  and 
reviewed;  see,  also,  Yan  Dunsen  v.  Bissell,  29  How.  481.  But  the 
contrary  doctrine  has  also  been  held  in  several  reported  cases.  Steere 
v.  Miller,  28  How.  266 ;  S.  C.  affirmed,  30  id.  7 ;  Delcomyn  v.  Cham- 
lerlain,  48  id.  409  ;  S.  C.  affirmed,  7  Jones  &  Sp.  359.  The  fees  of 
witnesses  cannot  be  allowed  unless  they  have  been  subpoenaed  and 
paid,  or  unless  they  have  actually  attended  at  the  trial.  Brown  v. 
Bowen,  16  How.  545  ;   Wheeler  v.  Lozee,  12  id.  446. 

The  statute  prescribes  the  amount  of  fees  payable  to  witnesses. 
84 
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Each  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
attendance.     Vol.  1,  p.  102,  §  3327. 

A  witness  who  has  been  duly  subpoenaed  is  bound  to  attend  the 
trial  in  obedience  to  its  command,  and  a  refusal  or  an  inexcusable  neg- 
lect to  do  so  will  subject  him  to  a  liability  to  a  fine,  as  well  as  to  the 
payment  of  all  damages  which  may  be  sustained  by  the  party  who  sub- 
poenaed him.  Vol.  l,pp.  35,  36,  §§2974, 2979 ;  HaslrouGk  V.Baker,  10 
Johns.  248.     And  see  Heermans  v.  Williams,  11  Wend.  636.    ■ 

But  before  an  action  will  lie,  it  must  be  made  to  appear  that  the 
witness  was  a  material  one,  and  that  the  failure  to  try  the  cause  or  the 
defeat  of  the  party  arose  from  the  absence  of  such  witness.  Hurd  v. 
Swan,  4  Denio,  75 ;  Courtney  v.  Baker,  3  id.  27  ;  vol.  1,  pp.  35,  36.  If 
the  statute  provides  a  mode  of  proof,  by  which  the  attendance  of  an  offi- 
cer may  be  dispensed  with,  by  producing  certified  copies  of  such  offi- 
cer's proceedings,  and  the  plaintiff  neglects  or  refuses  to  procure  such 
evidence,  he  cannot  maintain  an  action  against  such  officer  for  not 
attending  with  the  original  papers  or  records.  This  was  so  held,  in  an 
action  against  a  justice  of  the  peace,  for  not  producing  his  docket. 
Heermans  v.  Williams,  11  "Wend.  636.  If  the  failure  of  the  action 
arose  in  consequence  of  the  absence  of  the  witness,  it  is  not  necessary 
to  show  that  a  jury  was  impaneled  in  the  cause  in  which  such  witness 
was  subpoenaed,  Hurd  v.  Swan,  4  Denio,  75.  And  it  is  not  necessary 
to  show  that  the  plaintiff  had  a  good  cause  of  action,  if  he  was  non- 
suited for  the  non-production  of  a  book  which  the  witness  was  sub- 
poenaed to  produce  at  the  trial.  Lane  v.  Cole,  12  Barb.  680.  In  an 
action  against  a  witness  for  a  penalty  for  non-attendance,  he  may  prove, 
if  he  can,  that  the  plaintiff  declared  that  such  witness  knew  nothing 
about  the  controversy  in  the  former  action,  in  which  such  witness  was 
subpoenaed.     Courtney  v.  Baker,  3  Denio,  27. 

And  a  party  who  knowingly  subpoenas  a  witness  for  the  purpose  of 
vexation,  when  such  witness  does  not  know  any  thing  of  the  case,  is 
guilty  of  a  contempt  of  court.     lb. 

A  party  who  voluntarily  siibmits  to  a  nonsuit,  when  he  could  have 
avoided  it,  by  obtaining  and  producing  written  or  documentary  evi- 
dence instead  of  calling  such  witness,  cannot  maintain  an  action  against 
him  for  non-attendance.  Heermans  v.  Williams,  11  Wend.  636.  A 
witness  who  attends  the  trial  at  the  request  of  a  party,  and  is  sworn, 
may  recover  his  fees  notwithstanding  the  fact  that  he  was  not  subpoen- 
aed. Baker  v.  Brill,  15  Johns.  260 ;  Wheeler  v.  Zozee,  12  How.  446. 
Where  the  statute  prescribes  the  amount  of  the  fees  which  shall  be 
paid,  no  more  than  that  sum  can  be  recovered,  either  by  an  officer  or  a 
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witness,  even  upon  an  express  promise  to  pay  more,  notwithstanding 
sucli  promise  is  made  before  the  service  is  rendered.  Fuller  v.  Mat- 
tice,  14  Johns.  357.  Nor  can  a  witness  recover  for  the  loss  of  time 
while  attending  court,  even  upon  an  express  promise  to  pay  for  it. 

Willis  V.  Peokhmn,  1  Brod.  &  Bing.  515  ;  Lopes  v.  De  Tastet,  3  id. 
292.  But  a  witness  who  is  called  to  depose  to  a  matter  of  opinion, 
depending  upon  his  skill  in  a  particular  trade,  has,  before  he  is  exam- 
ined, a  right  to  demand  from  the  party  calling  him,  a  compensation  for 
his  loss  of  time ;  and  there  is  a  distinction  between  a  witness  thus 
called  and  a  witness  who  is  called  to  depose  to  facts  which  he  saw. 

Webh  V.  Page,  1  Carr.  &  Kir.  N.  P.  23.  The  last  case  cited  was  in  a 
court  of  record,  and  it  is  an  English  casfe,  and  how  far  it  would  be 
enforced  in  a  justice's  court  is  uncertain.  But,  if  a  witness  of  skill  or 
science,  or  a  professional  man,  is  requested  to  examine  any  matter  or 
question,  in  order  to  render  him  an  important  witness,  there  is  no  rea- 
son why  he  should  not  be  paid  for  the  services  so  rendered  on  request, 
and  on  a  promise,  express  or  implied,  to  pay  him  what  his  time  is  reason- 
ably worth.  A  witness  who  is  subpoenaed,  but  not  paid  his  fees,  may 
attend  the  trial  and  refuse  to  be  sworn  until  his  fees  are  paid,  and  if 
for  that  reason  he  is  not  called  by  the  party  subpoenaing  him,  such  wit- 
ness may  nevertheless  maintain  an  action  to  recover  his  fees  for  attend- 
ance. Hallet  V.  Mears,  13  East,  15.  Though  a  witness,  subpoenaed 
by  both  parties,  obtains  from  each,  without  the  knowledge  of  the  other, 
full  payment  of  his  fees,  the  party  succeeding  is  entitled  to  have  his 
payment  to  the  witness  allowed  him  in  his  taxed  costs  of  suit,  and  that, 
although  he  naade  his  payment  after  the  witness  had  been  abeady  paid 
by  the  other  party.  Bensen  v.  Schoieider,  7  Taunt.  337 ;  S.  C,  1  Moore, 
76.  A  vritness  who  has  been  subpoenaed  and  paid,  and  has  been  sworn 
in  chief,  is  bound  to  testify  on  his  cross-examination,  or  to  give  affimia- 
tive  evidence  for  the  defendant,  without  further  fees.  Edmonds  v. 
Pierson,  3  Carr.  &  Payne,  113.  The  privilege  of  a  witness  from 
arrest  has  been  noticed  in  another  chapter.     See  ante,  163. 

Attacliment  against  defaulting  witness.  When  a  material  wit- 
ness has  been  duly  subpoenaed  and  has  refused  or  neglected  to  attend  as  a 
witness  in  obedience  to  the  subpoena,  and  no  just  cause  for  the  neglect 
or  refusal  is  shown  to  exist,  a  warrant  of  attachment  may  be  issued 
by  the  justice  to  compel  his  attendance.  Vol.  1,  p.  34,  §  2971.  To  au- 
thorize the  justice  to  issue  the  attachment,  it  must  be  made  to  appear, 
to  his  satisfaction,  by  affidavit  or  other  proof,  that  the  witness  has  been 
duly  subpoenaed ;  that  he  has  neglected  to  attend  in  obedience  to  the 
subpoena,  and  that  the  testimony  of  the  witness  is  material.     The  fact 
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of  materiality  must  be  shown  by  tlie  oath  of  the  party  in  whose  behalf 
the  witness  was  subpcenaed,  or,  by  the  oath  of  his  attorney.  lb.  The 
fact  that  the  witness  was  duly  subpoenaed  may  be  shown  by  the  return 
of  the  constable  who  served  the  subpoena,  if  it  was  served  by  that  of- 
ficer, or  by  the  affidavit  of  any  person  who  made  the  service,  or  was 
present  when  the  service  was  made.  The  form  of  the  constable's  return 
to  a  subpoena  has  been  given.     Ante.i  663. 

Before  taking  proceedings  for  the  purpose  of  attaching  a  witness,  he 
ought  to  be  duly  and  publicly  called  in  open  court,  after  the  cause  has 
been  properly  called  by  the  court.  And  if  he  does  not  then  appear 
tlie  proper  steps  may  be  taken  for  issuing  an  attachment. 

Form  of  affidavit  foi^  an  aitachTnent. 

Albany  County,  ss.:  John  Doe,  the  plaintiff  named  in  the  subpoena 
which  is  hereto  annexed,  being  duly  sworn,  says,  that  on  the  17th  day 
of  March,  1865,  he  did  at  the  town  of  Watervliet,  in  said  county, 
serve  the  said  subpcena  personally  upon  John  Smith,  a  witness  therein 
named,  by  reading  said  subpoena  to  him  (or  by  stating  its  contents  to 
liim),  and  at  the  same  time  paid  (or  tendered)  to  him  the  sum  of  twenty- 
live  cents.  And  this  deponent  further  says,  that  such  service  of  said 
subpoena  was  made  on  sa;id  witness  in  the  county  in  which  such  action 
is  to  be  tried  (or  a  county  adjoining  thereto),  and  in  which  said  wit- 
ness resides.  And  this  deponent  further  says  that  the  testimony  of  the 
said  John  Smith,  is  material  to  this  deponent,  upon  the  trial  of  the  ac- 
tion mentioned  in  the  said  subpoena,  and  that  the  said  John  Smith  has 
neglected  (or  refused)  to  attend  the  trial  of  said  action,  as  he  was  com- 
manded to  do  in  and  by  said  subpoena. 

Sworn  before  me,  this  ■28th  )  JOHN  DOE. 

day  of  March,  1865,        f 

A.  B.,  Justice. 

This  affidavit  should  be  annexed  to  the  subpoena,  by  virtue  of  which 
the  witness  was  subpoenaed,  and  this  wUl  be  sufficient  proof  to  author- 
ize the  issuing  of  an  attachment  against  the  witness  named. 

It  is  not  necessary,  however,  that  the  proof  for  an  attachment  should 
be  made  by  affidavit.  If  the  party  or  any  other  competent  person  is 
sworn,  and  gives  evidence  of  such  facts  as  will  authorize  the  issuing 
of  an  attachment,  that  will  be  sufficient.  Baher  v.  Willia/ms,  12  Barb. 
52Y.  And  when  this  course  is  adopted  the  following  form  of  oath  may 
be  administered. 

Oath  to  prove  service  of  a  subpoena. 

You  do  swear  that  you  will  true  answers  make  to  all  such  questions 
as  shall  be  put  to  you  in  relation  to  the  service  of  a  subpoena,  in  an 
action  now  pending  before  me,  in  which  A.  B.  is  plaintiff  and  C.  D. 
is  defendant. 
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It  will  be  necessary  to  swear  the  party,  or  his  attorney,  as  to  the 
materiality  of  the  witness,  since  no  other  person  may  testify  to  that 
fact ;  and  it  may  be  necessary  to  swear  another  person  in  order  to  prove 
the  service  of  the  subpoena,  which  was  made  by  him.  In  any  event, 
there  must  be  due  proof  made  of  the  facts  required  by  the  statute, 
whether  such  proof  is  made  by  one  person  or  by  several.  Vol.  1,  p.  34, 
§  2971. 

"Where  a  cause  is  called  for  trial  on  an  adjourned  day,  both  parties 
should  see  that  all  their  material  witnesses  are  present,  before  the  trial 
of  the  cause  is  commenced.  If  they  are  not  present,  and  the  motion 
to  attach  them  is  made  before  the  trial  is  commenced,  an  attachment 
may  be  demanded  as  a  matter  of  right,  on  making  due  proof,  in  pur- 
suance of  the  statute.  If  the  application  is  delayed  until  the  cause  is 
partially  tried,  that  course  may  cause  an  unnecessary  waste  of  time, 
which  might  have  been  avoided  by  an  earlier  application.  And  not 
only  that,  an  application  made  at  that  late  time  may  cause  a  loss  of  time 
to  a  jury,  which  would  not  have  been  impanneled,  had  the  application 
been  made  at  the  proper  time.  A  justice  might,  perhaps,  in  his  dis- 
cretion, issue  an  attachment  on  an  application  made  after  the  trial  has 
commenced,  although  formerly  he  would  not  be  authorized  to  adjourn 
it  as  he  might  have  done  had  the  motion  been  made  at  the  proper  time. 
Aherhall  v.  Boach,  11  How.  95  ;  S.  C,  3  E.  D.  Smith,  345  ;  Story  v. 
Bishop,  4  id.  423.  But  see  vol.  1,  p.  33,  §  2967.  But,  if  a  witness  has 
been  regularly  subpoenaed,  and  he  attended  court,  and  then  left  it  after 
the  trial  commenced,  the  justice  may,  in  his  discretion,  suspend  the  trial 
until  the  witness  can  be  attached  and  brought  in,  if  that  can  be  done 
within  a  reasonable  time.     Mapelye  v.  Prince,  4  Hill,  119. 

When  the  witness  is  near  the  place  of  trial,  and  it  is  probable  that 
his  attendance  may  be  secured  in  a  short  time,  it  will  sometimes  be 
most  convenient  to  hold  the  cause  open  for  a  short  time,  instead  of 
adjourning  it.  But,  if  the  witness  is  at  a  distance,  and  it  is  probable 
that  some  time  will  elapse  before  the  attachment  can  be  served  and 
returned,  the  better  course  will  be  for  the  justice  to  adjourn  the  cause 
to  some  day  on  which  the  witness  will  be  in  court,  not  exceeding  the 
statutory  limit  of  five  days,  and  make  the  attachment  returnable  at 
that  time.  If  a  siugle  adjournment  is  not  sufficient  to  enable  the  con- 
stable to  serve  the  attachment  on  the  witness,  a  further  adjournment 
may  be  granted,  though  such  a  power  ought  to  be  cautiously  exercised. 
This  may  be  done  in  a  court  of  record,  and  a  justice  has  aU  necessary 
powers  which  courts  of  record  have.     Yol.  1,  p.  3,  §  2868. 
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Attachment  to  compel  attendance  of  witness. 

Albany  County,    ss.: 

The  People  of  the  State  of  New   York,  to  any  constable  of  said 
county.,  greeting: 

Wheeeas  it  has  been  made  to  appear  to  the  undersigned,  a  justice 
of  the  peace  of  the  town  of  New  Scotland,  in  the  county  of  Albany, 
by  due  and  legal  proof  made  before  him,  that  John  Smith  has  been 
duly  subpoenaed  to  attend  on  this  day,  at  one  o'clock  in  the  after- 
noon, at  the  office  of  said  justice  in  New  Scotland,  aforesaid,  as  a  wit- 
ness in  behalf  of  John  Doe,  in  an  action  now  depending  before  said  jus- 
tice, and  then  and  there  appointed  to  be  tried,  wherein  John  Doe  is 
plaintifE,  and  Richard  Roe  is  defendant;  and  that  the  said  John  Smith 
has  neglected  or  refused,  without  just  cause,  to  attend  as  a  witness  in 
obedience  to  the  command  of  said  subpoena ;  and  the  said  John  Doe, 
having  made  due  proof  by  his  affidavit,  or  otherwise  by  competent  testi- 
mony, to  the  satisfaction  of  the  said  justice,  that  the  testimony  of  the 
said  John  Smith  is  material  on  the  trial  of  said  cause :  We  hereby 
command  you  to  attach  the  body  of  the  said  John  Smith,  and  to  take 
him  forthwith  (or  on  some  specified  day)  before  the  said  justice,  at  his 
office  in  New  Scotland  aforesaid,  to  give  evidence  in  said  cause,  and 
also  to  answer  all  such  matters  as  shall  then  and  there  be  objected 
against  him  for  having  neglected  to  attend  the  trial  of  the  said  action 
as  a  witness.     And  have  you  then  and  there  this  precept. 

Given  under  the  hand  of  the  said  justice,  at  New  Scotland,  afore- 
said, this  28th  dav  of  March,  1865. 

A.  B.,  Justice. 

After  the  attachment  is  made  out  it  must  be  delivered  to  a  constable 
to  be  executed.  And  the  statute  declares  that  it  shall  be  executed  in 
the  sarme  manner  as  an  order  of  arrest.  The  constable  may  arrest  the 
witness  in  a  county  adjoining  his  own,  and  bring  him  before  the  justice. 
While  in  the  adjoining  county  for  the  purpose  of  executing  the  attach- 
ment, the  constable  has  all  the  powers  of  a  constable  of  that  county  with 
respect  to  the  waraant  issued  to  him.  Vol.  1,  p.  35,  §§  2972,  2973. 

The  constable  should  make  a  return  of  his  proceedings  upon  the  attach- 
ment. And  if  the  witness  has  been  attached,  it  may  be  in  the  follow- 
ing form : 

Return  of  constable. 

By  virtue  of  the  within  attachment  I  have  attached  John  Smith  as 
I  am  herein  commanded,  and  I  have  his  body,  together  with  said  attach- 
ment, before  the  said  justice  as  by  said  attachment  directed  and  re- 
quired . 

Dated  March  28,  1865.     Fees  $1.00. 

L.  M.,  Constahle. 

The  fees  of  the  officer  who  issued  and  served  the  attachment  must  be 
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paid  by  the  defaulting  witness,  unless  he  shows  reasonable  cause,  to 
the  satisfaction  of  the  justice,  why  he  omitted  to  attend.  "Vol.  1,  p.  35, 
§  2972.  In  case  the  witness  shows  satisfactory  cause  for  his  non-attend- 
ance, the  party  who  procured  the  attachment  must  pay  all  the  costs  of 
issuing  and  serving  it,  and  if  he  recovers  costs,  the  amount  thereof 
must  be  allowed  to  him  as  a  part  of  his  costs.  lb. 

Immediately  on  the  return  of  an  attachment,  and  the  appearance  of 
the  attached  witness,  the  justice  should  determine  whether  the  witness 
or  the  party  should  pay  the  costs  and  expenses  of  issuing  and  serving 
such  attachment.  If  the  witness  claims  to  have  a  legal  and  sufficient 
excuse  for  his  non-attendance  the  justice  should  hear  his  proof  of  the 
facts.  And,  for  that  purpose,  he  may  administer  an  oath  to  such  wit- 
ness, or  to  any  other  persons  who  may  be  offered  as  witnesses  to  estab- 
lish such  excuse.     The  oath  may  be  in  the  following  form  : 

Form  of  oath. 

Tou  do  swear  that  you  will  true  answers  make  to  all  such  questions  as 
may  be  put  to  you  in  relation  to  the  omission  of  John  Smith  to  attend 
as  a  witness  on  the  part  of  the  plaintiff,  in  an  action  appointed  to  be  tried 
on  the  28th  day  of  March,  1865,  before  A.  B.,  justice,  at  his  office  in 
New  Scotland,  wherein  John  Doe  was  plaintiff  and  Richard  Roe 
defendant. 

After  swearing  the  party,  he  may  be  permitted  to  state  the  reasons 
why  he  did  not  attend  as  a  witness,  in  obedience  to  the  subpoena. 
And  the  justice  or  the  person  who  procured  the  attachment  may  inter- 
rogate the  witness  as  to  any  matter  pertinent  to  the  question.  The 
burden  of  proof  is  on  the  witness  to  show  satisfactory  cause  why  he 
did  not  attend.  And  if  he  does  not  prove  satisfactorily  to  the  justice 
that  he  has  a  sufficient  cause  to  excuse  his  non-attendance,  such  justice 
should  order  the  witness  to  pay  the  costs  and  expenses  incurred.  The 
party  who  procured  the  attachment  is  primarily  liable  to  the  justice  and 
constable  for  their  fees.  But,  if  the  witness  is  ordered  to  pay  the 
costs,  and  he  neglects  to  do  so,  the  party  who  procured  the  attachment 
may  then  pay  the  amount,  and  afterward  bring  an  action  against  such 
witness  to  recover  the  amount  so  paid.  If  the  justice  decides  that  the 
party  shall  pay  the  costs,  he  will  be  liable  to  the  justice  and  constable 
in  the  same  manner  that  he  would  be  for  any  similar  service  which 
might  have  been  rendered  at  his  request. 

Imposing  a  line  upon  a  witness.  The  proceeding  to  attach  a  de- 
faulting witness  is  designed  merely  to  compel  his  attendance  upon  the 
trial,  and  not  as  a  punishment  for  the  default,  although  being  com- 
pelled to  pay  the  cost  of  the  proceeding  in  case  of  failure  to  furnish  a 
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reasonable  and  satisfactory  excuse  for  tlie  default,  may  be  regarded  by 
the  witness  in  the  nature  of  a  punishment. 

For  the  purpose  of  pimishing  a  witness  for  a  failure  to  attend  or  to 
testify,  the  statute  furnishes  an  entirely  independent  and  distinct  pro- 
ceeding. 

The  statute  provides  that  a  person  duly  subpoenaed  as  a  witness,  who 
without  a  reasonable  excuse,  proved  by  his  oath,  or  the  oath  of  another 
persou,  fails  to  attend,  or  attending,  refuses  to  testify,  must  be  fined 
by  the  justice  before  whom  the  action  is  pending,  for  each  non-attend- 
ance or  refusal,  such  sum,  not  less  than  one  dollar,  nor  more  than  ten 
dollars,  as  the  justice  thinks  reasonable  to  impose  upon  him,  as  a  fine 
therefor.  Yol.'l,  p.  35,  §  2974. 

The  fine  may  be  summarily  imposed  by  the  justice  upon  the  applica- 
tion of  the  party  in  whose  behalf  the  witness  was  subpoenaed,  at  any 
time  during  the  trial,  when  the  defaulting  witness  is  present  and  has 
an  opportunity  to  be  heard,  or  it  may  be  imposed  after  judgment  upon 
the  return  of  a  warrant  issued,  upon  the  application  of  the  party,  for 
the  purpose  of  bringing  the  witness  before  the  justice  under  arrest  to 
show  cause  why  the  fine  should  not  be  imposed.  Id.,  §  2975. 

The  statute  does  not  prescribe  the  mode  of  making  the  application 
for  the  summary  imposition  of  the  fine  when  the  witness  is  present  at 
the  trial,  nor  the  mode  of  applying  for  the  warrant  when  the  proceed- 
ings are  after  judgment  in  the  action ;  nor  does  the  statute  in  terms 
require  that  the  party  making  the  application  shall  furnish  any  proof 
of  the  materiality  of  the  witness,  or  of  his  default  or  refusal  to  testify. 
But  the  statute  does  not  authorize  the  justice  to  fine  the  witness  unless 
he  has  been  duly  subpoenaed  as  a  witness  and  fails  to  attend,  or  at- 
tending, refuses  to  testify,  and,  therefore,  proof  of  some  kind  must  be 
made  of  these  facts  before  the  justice  will  be  authorized  to  act.  If  the 
witness  has  been  brought  before  the  court  by  attachment  and  has  then 
refused  to  testify,  all  the  facts  necessary  to  authorize  the  justice  to  pro- 
ceed to  impose  the  fine  upon  the  trial,  or  to  issue  the  warrant  after 
judgment,  will  be  before  him.  In  other  cases,  proof  that  the  witness 
was  duly  subpoenaed  may  or  may  not  be  before  the  justice.  It  will  be 
the  better  practice,  in  all  cases,  for  the  party  applying  to  the  justice 
for  the  punishment  of  a  witness  by  fine,  to  base  his  application  upon  an 
afiidavit  setting  forth  the  due  service  of  the  subpoena  iipon  the  witness ; 
his  failure  to  attend ;  or,  if  he  attended,  his  refusal  to  testify ;  and  also 
the  further  fact  that  the  witness  was  material  to  the  prosecution  or  de- 
fense of  the  action.  If  the  subpoena  was  served  by  a  constable  his 
return  thereto  will  be  sufficient  evidence  of  the  facts  therein  stated,  but 
will  not  show  the  failure  of  the  witness  to  attend,  or  the  refusal  of  the 
witness  to  testify.    For  all  that  the  justice  may  know  to  the  contrary 
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the  witness  may  have  been  in  court  during  the  entire  trial  waiting  to 
be  sworn  but  was  not  called  by  either  party.  When  the  subpoena  was 
served  by  a  constable  the  party  may  state  that  fact  in  his  affidavit,  add- 
ing to  the  statement,  "  as  appears  by  the  return  of  said  constable  in- 
iiorsed  thereon." 

The  form  of  an  affidavit  to  procure  an  attachment  against  a  default- 
ing witness  may  be  readily  modified  to  serve  as  a  precedent  for  an  af- 
fidavit used  upon  an  application  of  this  nature.     See  ante,  668. 

When  the  application  is  made  upon  the  trial,  it  must  be  made  within 
five  days  after  judgment  is  rendered,  and  properly  the  affidavit  should 
state  that  five  days  have  not  elapsed  since  judgment  was  rendered  in 
the  action.  Upon  an  application  so  made  the  justice  must  issue  a  war- 
rant directed  generally  to  any  constable  of  the  county,  commanding 
him  to  arrest  the  defaulting  witness,  and  to  bring  him  before  the 
justice  at  a  time  and  place  therein  specified  to  show  cause  why  a  fine 
should  not  be  imposed  upon  him.  The  time  fixed  for  showing  cause 
must  not  be  more  than  twelve  days  after  the  issuing  of  the  warrant. 

Warra/ntfor  arrest  of  witness. 

CotlNTT   OF  ,     ) 

Town  of  ,    [**•■ 

The  People  of  the  State  of  New    Yorlc,   to  amy  constalle  of  sadd 
cownty,  greeting : 

Whereas  an  action  was  duly  commenced  and  tried  before  the  under- 
signed, a  justice  of  the  peace  of  said  town  and  county,  in  which  A.  B. 
was  plaintiff,  and  0.  D.  was  defendant  and  judgment  was  rendered 
therein  on  the       day  of  ,  1882,  and  five  days  not  having  elapsed 

since  said  judgment  was  rendered,  and  it  appearing  by  the  affidavit  for 
said  defendant  that  E.  F.  was  duly  subposnaed  to  attend  said  trial  to 
give  evidence  as  a  witness  on  behalf  of  said  defendant ;  that  the  said 
E.  F.  was  a  material  witness  for  the  defense  of  such  action,  and  that 
the  said  E.  F.  failed  to  attend  said  trial  as  a  witness  for  the  defendant 
in  obedience  to  said  subpoena,  and  no  reasonable  excuse  for  such  failure 
to  attend  having  been  proved  by  the  oath  of  said  E.  F.  or  any  other 
person,  and  the  said  defendant  having  this  day  made  application  for 
the  arrest  of  said  defaulting  witness  pursuant  to  the  provisions  of  sec- 
tion 2975  of  the  Code  of  Civil  Procedure. 

Now,  therefore,  we  hereby  command  you  to  arrest  the  said  E.  F.  if 
he  can  be  found  within  your  county,  and  to  take  him  before  said 
justice  at  his  office  in  said  town  on  the  24th  day  of  June,  1882,  at  ten 
o'clock  in  the  forenoon  of  that  day  to  show  cause  why  a  fine  should 
not  be  imposed  upon  him. 

Dated  this  I4rth  day  of  June,  1 882. 

G.  H.,  Justice  of  the  Peace. 

This  warrant  must  be  executed  by  the  officer  to  whom  it  is  directed 
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according  to  its  commands.  The  statute  does  not  authorize  the  con- 
stable to  make  the  arrest  in  an  adjoining  county,  as  in  case  of  a  war- 
rant of  attachment,  and  he  must  therefore  execute  it  within  his  county. 

Upon  the  return  day  of  the  warrant,  the  witness  should  be  brought 
before  the  justice  and  the  constable  should  make  his  return  to  the 
process. 

The  proceedings  to  impose  the  fine  upon  the  witness  are  the  same 
whether  they  are  taken  before  or  after  judgment.  The  justice  should 
distinctly  state  to  the  witness  the  nature  of  the  charge  made  against 
him  and  allow  him  an  opportunity  to  be  heard,  and  to  prove  by  his 
oath,  or  by  the  oath  of  any  other  person  whom  he  may  call  for  that 
purpose,  a  reasonable  excuse  for  his  failure  to  attend  or  to  testify.  The 
mode  of  making  this  proof  is  not  material.  It  may  be  in  the  form  of 
an  oral  examination  of  the  defaulting  witness,  or  witnesses  produced 
in  his  behalf,  or  it  may  be  made  by  affidavit.  See  People  v.  Porter, 
25  Hun,  601. 

If  the  witness  does  not  prove  a  satisfactory  excuse  for  his  failure  to 
appear  upon  the  trial  or  to  be  sworn,  the  justice  must  impose  a  fine 
of  not  less  than  one  dollar  nor  more  than  ten,  as  he  thinks  reasonable. 
Yol.  1,  p.  35,  §  2974.  Within  these  limits  the  amoimt  of  the  fine  is 
discretionary,  and  this  discretion  will  enable  the  justice  to  administer 
such  punishment  as  may  be  just  under  all  the  circumstances  of  the 
case.  When  the  disobedience  has  been  intentional,  and  with  a  view 
to  insult  the  court,  the  whole  amount  of  the  fine  should  be  promptly 
adjudged  as  the  sum  to  be  paid.  But,  on  the  other  hand,  if  the  evi- 
dence shows  mitigating  circumstances,  the  fine  may  be  reduced  to  ihe 
lowest  sum  authorized.  This  power  of  pimishing  a  refusal  to  be  sworn, 
relates  exclusively  to  the  trial  of  civil  actions  ;  and  a  justice  has  no  au- 
thority to  commit  a  witness  for  refusing  to  answer  as  to  the  cause  of 
his  intoxication,  when  he  has  been  arrested  under  section  17  of  the  act 
to  suppress  intemperance,  etc.,  passed  April  16,  1857.  People  v. 
Webster,  14  How.  242. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a  min- 
ute of  the  conviction,  of  the  cause  thereof,  of  the  amount  of  the  fine, 
and  of  the  costs.     Vol.  1,  p.  35,  §  2976. 

Minute  of  conviction. 

{Title  of  the  Proceeding.) 
County  of  ,    ) 

Town  of  ,    [**••' 

Be  it  rememhered  that  on  the  24th  day  of  June,  1882,  E.  F.  a  de- 
faulting witness,  was  brought  before  me  at  my  office,  in  said  town,  in 
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custody  of  Y.  Z.,  a  constable  of  said  town,  under  a  warrant  for  the  ar- 
rest of  the  said  E.  F.,  issued  by  me  on  the  application  of  C.  D.,  on  the 
14th  day  of  June,  1882,  pursuant  to  section  2975  of  the  Code  of  Civil  Pro- 
cedure, and  that  on  the  return  of  said  warrant,  the  said  E.  F.  was  al- 
lowed an  opportunity  to  be  heard  and  to  produce  proof  of  a  reasonable 
excuse  for  his  default,  and  such  proof  not  being  produced  the  said  E. 
F.  was  thereupon  convicted  before  me  and  fined  the  sum  of  $7,  and 
$2.50  costs  for  his  failure  to  attend  as  a  witness  before  me  at  my 
office  on  the  10th  day  of  June,  1882,  in  obedience  to  a  subpoena  duly 
issued  by  me  and  served  upon  him,  to  give  evidence  on  the  part  of  the 
defendant,  in  an  action  pending  before  me,  and  then  and  there  tried,  in 
which  A.  B.  was  plaintiff,  and  0.  D.  defendant. 

G.  H.,  Justice  of  the  Peace. 

This  minute  of  conviction  is  deemed  a  judgment  against  the  default- 
ing witness  in  favor  of  the  officer  to  whom  fines  are  directed  to  be 
paid,  by  section  2875,  of  the  Code  of  Civil  Procedure.  Yol  1,  p.  35, 
§  2976.  If  the  whole  amount  of  the  fine  and  cost  are  not  forthwith 
paid  to  the  justice,  he  is  forthwith  required  to  issue  an  execution  for 
the  coUeetion  of  the  sum  unpaid.  Yol.  1,  p.  36,  §  2977.  If  the  whole 
-amount  is  paid  to  the  justice,  he  must  pay  it  over  within  ten  days 
thereafter,  to  the  proper  officer  for  the  use  of  the  poor.     Id.,  §  2978. 

The  execution  may  be  in  the  following  form : 


Execution  to  collect  ajme. 
County  of  '    I  55   • 

Town  of  )    )       ' 

The  People  of   the  State  of  New   Torh,  to  any  constable  of  sadd 
county,  greeting  : 

Whereas  E.  F.  was,  on  the  25th  day  of  June,  1882,  convicted  before 
zne,  a  justice  of  the  peace,  of  said  town  and  county,  and  fined  the 
sum  of'  $7,  besides  $2.50  costs  for  his  failure  to  attend  as  a  witness 
before  me,  at  my  office  in  said  town,  on  the  10th  day  of  June,  1882, 
in  obedience  to  a  subpoena  duly  issued  by  me,  and  served  upon  him,  to 
give  evidence,  on  the  part  of  the  defendant,  in  an  action  pending  be- 
fore me,  and  then  and  there  to  be  tried,  in  which  A.  B.  was  plaintiff, 
and  C.  D.  defendant ;  a  minute  of  which  conviction,  the  cause  thereof, 
and  the  amount  of  the  fine  and  costs  imposed,  have  been  duly  entered 
in  the  docket-book  of  said  justice ;  and,  whereas  the  said  E.  F.  has  neg- 
lected to  pay  said  fine  and  costs,  you  are,  therefore,  commanded  to  col- 
lect the  sum  of  $9.50,  the  sum  of  said  fine  and  costs  remaining 
unpaid,  out  of  the  goods  and  chattels  of  the  said  E.  F.,  within  your 
county,  and  for  want  thereof  to  take  him  and  convey  him  to  the  jail  of 
the  said  county,  there  to  remain  until  he  pays  such  sum,  not  exceeding 
thirty  days. 

Witness  my  hand  this  24th  day  of  June,  1882. 

G.  H.,  Justice  of  the  Peace. 
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The  various  precedents  which  have  been  previously  given,  are 
intended  as  a  mere  general  guide,  and  whenever  the  circumstances  of 
the  case  differ  from  those  set  out  in  such  forms,  the  justice  will  make 
the  necessary  alterations,  so  as  to  make  them  correspond  with  the 
actual  facts  of  the  particular  case. 

The  constable  to  whom  the  execution  is  delivered  should  levy, 
advertise,  and  sell  the  property  in  the  same  manner  as  upon  any  ordi- 
nary execution.  And  if  he  cannot  lind  goods  and  chattels  to  satisfy 
the  execution,  the  arrest  of  the  defaulting  witness  is  to  be  made 
as  in  other  cases  of  arrest  upon  an  execution.  The  proceedings  of  a 
justice  in  imposing  a  fine  upon  a  witness  or  juror,  are  of  a  judicial 
nature,  and,  therefore,  no  civil  action  can  be  maintained  against  him. 
to  overhaul  his  acts,  nor  to  recover  the  amount  paid.  See  Robbi/ns  v. 
Oorham.,  26  Barb.  586 ;  S.  C.  affirmed,  25  K  Y.  588;  Moor  v.  Ames, 
3  Gaines,  170 ;  Richmond  v.  Dayton,  10  Johns.  393. 

The  only  mode  of  redress  is  by  a  review  of  the  matter  by  proceed- 
ings in  the  same  cause  or  matter.  The  conviction  will  be  valid, 
although  it  may  not  have  been  entered  in  the  justice's  docket,  since 
the  statute,  in  that  respect,  is  merely  directory. 

The  County  Court  may  make  an  order,  remitting  the  fine  wholly  or 
partly,  and  discharging  the  witness  from  imprisonment.  Code  of  Civil 
Proceedure,  §  353. 

Proceedings  against  witness  for  refusal  to  be  sworn,  etc.  The 
proceedings  to  compel  the  attendance  of  a  defaulting  witness  by  attach- 
ment, and  to  punish  a  witness  by  fine  for  a  failure  to  attend,  or  to 
testify,  have  been  noticed.  But  merely  compelling  the  attendance  of 
a  witness  upon  the  trial  is  of  little  value  to  the  party  subpoenaing  him, 
if  the  witness,  on  being  brought  before  the  justice,  refuses  to  be  sworn ; 
and  the  remedy  by  fine  for  the  refusal  of  the  witness  to  be  sworn 
offers  but  a  poor  substitute  for  material  testimony  which  the  witness 
has  been  subpoenaed  to  give.  The  witness  may  pay  his  fine  and  still 
remain  silent. 

To  meet  such  a  case  the  statute  provides  that  where  a  witness 
attending  before  a  justice  in  an  action,  refuses  to  be  sworn  or  affirmed 
in  the  form  prescribed  by  law ;  or  to  answer  a  pertinent  and  proper 
question ;  or  neglects  or  refuses  to  produce  a  book  or  paper  which  he 
has  been  duly  subpoenaed  to  produce  as  prescribed  in  section  2960  of 
this  act,  or  duly  required  to  produce  by  an  order  made  as  prescribed 
in  section  867  of  this  act,  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book  or  paper 
is  so  far  material  that  without  it  he  cannot  safely  proceed  with  the  trial 
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of  the  action,  the  justice  may,  by  warrant,  commit  the  witness  to  the 
jail  of  the  county.    Yoh  1,  p.  41,  §  3001. 

Before  a  person  can  be  committed  to  the  county  jail  for  a  refusal  to 
testify,  etc.,  proof  must  be  made  to  the  justice  that  the  person  was 
under  some  legal  obligation  to  be  sworn,  to  answer,  or  to  produce  books 
or  papers  ;  and  it  must  also  be  shown  by  the  oath  of  the  party  that  the 
testimony  of  the  witness,  or  that  the  book  or  paper  is  so  far  material 
that  without  it  the  party  cannot  safely  proceed  with  the  trial  of  the 
action. 

If  the  justice  dispenses  with  the  oath  of  the  party  as  to  the  mate- 
riaHty  of  the  testimony,  or  of  the  book  or  paper,  and  commits  the  wit- 
ness to  jail,  the  imprisonment  of  the  witness  will  be  unlawful,  and  the 
justice  will  be  liable  in  an  action  for  false  imprisonment  for  the  dam- 
ages sustained  by  the  witness  by  reason  of  the  unlawful  imprisonment. 
Butlierford  v.  Holmes,  %io  ¥.  T.  368. 

The  manner  of  proving  due  service  of  a  subpcena  will  not  be  dis- 
cussed.    See  ante,  p.  663. 

Oath  of  materiaUty  of  witness. 

You  do  swear  that  you  will  truly  answer  all  such  questions  as  may 
be  put  to  you  in  relation  to  the  materiahty  of  the  testimony  of  Charles 
Jones,  a  witness  in  the  action  now  on  trial  before  me,  in  which  A.  B. 
is  plaintifiE,  and  C.  D.,  defendant. 

If  the  party  then  states,  under  his  oath,  that  the  witness  is  a  mate- 
rial one,  and  that  he  cannot  safely  proceed  to  the  trial  of  the  cause 
without  his  testimony,  the  justice  must  require  the  witness  to  be 
sworn,  or  to  answer  the  question  proposed,  if  already  sworn,  or  to 
produce  the  book  or  paper.  If  the  witness  refuses  to  comply  with  the 
requirement  of  the  justice  the  latter  must  issue  a  warrant,  specifying 
the  cause  for  ^hich  it  is  issued,  committing  the  witness  to  the  jail  of 
the  county,  there  to  remain  in  close  confinement  until  he  submits  to  be 
sworn  or  affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  re- 
quired, as  the  case  may  be,  or  until  he  is  otherwise  discharged  accord- 
ing to  law.  If  the  warrant  is  issued  for  refusing  to  answer  a  question, 
the  question  must  be  specified  in  the  warrant ;  if  for  neglecting  or  re- 
fusing to  produce  a  book  or  paper,  the  book  or  paper  must  be  described 
with  convenient  certainty.     Vol.  1,  p.  42,  §  3002. 
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Warrcmt  of  Gommitment. 

County  of  5    1  ,„  . 

Town  of  ,    )     ■■ 

The  People  of  the  State  of  New  Yorh,  to  any  constable  of  said 
county^  amd  the  keeper  of  the  county  jail  of  said  cownty,  greet- 
vng: 
Whereas,  on  the  trial  of  a  civil  action  before  me,  the  undersigned, 
a  justice  of  the  peace  of  said  county,  on  this  3d  day  of  June,  1882, 
wherein  A.  B.  was  plaintiflF,  and  0.  D.  was  defendant,  Charles  Jones, 
on  being  called  as  a  witness  on  the  part  of  the  defendant  and  being 
present,  refused  to  be  sworn  or  affirmed  as  such  witness  in  any  form 
prescribed  by  law.  And  it  appearing  by  the  return  of  Arthur  White, 
one  of  the  constables  of  said  county,  that  the  said  Charles  Jones  was 
duly  subpoenaed  as  a  witness  on  the  part  of  the  defendant  on  the  first 
day  of  June,  1882,  and  the  said  defendant  ha^dng  made  oath,  before 
me,  that  the  testimony  of  the  said  Charles  Jones  was  so  far  material 
that  without  it  he  could  not  safely  proceed  with  the  trial  of  the  said 
action,  now,  therefore,  you,  the  said  constable,  are  hereby  commanded, 
forthwith,  to  convey  and  deliver  the  said  Charles  Jones  into  the  custody 
of  the  said  keeper  of  said  jail,  and  you,  the  said  keeper,  are  hereby 
required  to  receive  the  said  Charles  Jones  into  your  custody  in  the  said 
jail,  and  him  there  safely  keep  in  close  confinement  until  he  shall  sub- 
mit to  be  sworn  as  such  witness  as  aforesaid,  or  shall  be  otherwise  dis- 
charged according  to  law  ;  hereof  fail  not. 

Given  under  my  hand  this  3d  day  of  June,  1882. 

J.  WOOD,  Justice  of  the  Peace. 

The  foregoing  form  is  applicable  to  a  case  in  which  the  witness  re- 
fuses to  be  sworn  at  all  as  a  witness.  But  a  witness  is  frequently 
sworn,  and  answers  most  of  the  questions  put  to  him,  though  he 
may  refuse  to  answer  some  of  the  questions  propounded  to  him.  In 
that  case,  the  commitment  ought  to  be  similar  in  form  to  the  one 
just  given,  with  such  a  difference  in  the  statement  as  will  conform 
to  the  facts  of  the  case.  Instead  of  reciting  that  the  witness  refused 
to  be  sworn,  the  commitment  ought  to  state  that  the  witness  was 
duly  sworn,  and  that  he  refused  to  answer  some  specified  question 
or  questions,  which  statement  may  be  in  the  following  form : 

"  The  said  Charles  Jones  was  called  and  duly  sworn  by  me  as  a 
witness,  on  the  part  of  the  plaintiff  (or  defendant),  and  on  his  exami- 
nation (or  cross-examination)  the  said  Charles  Jones  was  asked  by  the 
said  plaintiff  (or  defendant),  the  pertinent  and  proper  question, 
'Whether  he  had  seen  C.  D.,  the  defendant  in  the  action,  write?' 
to  which  question  the  said  Charles  Jones  refused  to  make  any  answer." 

The  commitment  must  state  the  question  precisely  as  it  was  put  to 
the  witness,  which  may  readily  be  done  by  reducing  the  question  to 
writing. 
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A  witness  cannot  be  committed  to  jail  under  this  statute  for  refus- 
ing to  answer  where  he  obtained  liquor,  or  as  to  the  cause  of  his  intoxi- 
cation, when  the  proceeding  is  one  instituted  under  the  Excise  Laws 
of  1857,  chap.  628.  People  v.  Webster,  14  How.  242.  And  if  so  com- 
mitted, he  will  be  relieved  on  habeas  corpus,  and  discharged  from 
imprisonment.  lb.  In  such  a  case  the  question  is  a  jurisdictional 
one.  On  a  habeas  corpus,  issued  in  a  case  of  a  commitment  for  con- 
tempt of  court,  two  questions  only  are  examined.  One  is,  whether  the 
court  had  jurisdiction  to  make  the  commitment,  and  the  other,  whether 
the  commitment  is  regular  and  sufficient  on  its  face.  People  v.  Sheriff 
of  New  York,  29  Barb.  622 ;  S.  0.,  T  Abb.  96 ;  People  v.  Xelly,  21 
How.  54 ;  S.  C,  12  Abb.  150.  A  justice  should  never  require  an 
answer  to  a  question  which  might  tend  to  criminate  a  witness,  or  sub- 
ject him  to  an  action  for  a  penalty,  if  he  claims  his  exemption.  By  ass 
V.  Sullivan,  21  How.  50 ;  3  E.  S.,  690,  §  102,  5th  ed. 

The  recusant  witness  being  thus  committed  to  the  county  jail,  the 
justice  must,  from,  time  to  time,  at  the  request  of  the  party  in  whose 
behalf  the  witness  attended,  adjourn  the  trial  until  the  witness  testifies, 
or  produces  the  book  or  paper  required,  or  dies,  or  becomes  a  lunatic, 
or  is  discharged  according  to  law.     Vol.  1,  p.  42,  §  3003. 

§  2.  Gommissiou  to  take  testimony.  "When  a  defendant  has 
neglected  to  appear  upon  the  return  of  a  summons,  or  has  failed  to 
answer  the  complaint,  or  where  an  issue  of  fact  has  been  joined  in  an 
action,  and  it  appears,  by  affidavit,  upon  the  application  of  either  party, 
that  a  witness  not  within  the  county  where  the  action  is  pending,  or  an 
adjoining  county,  is  material  in  the  prosecution  or  defense  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent  persons, 
authorizing  them,  or  either  of  them,  to  examine  the  witness  under 
oath,  in  one  of  the  modes  prescribed  by  the  statute.  See  vol.  1,  p.  36, 
§  2980. 

The  commission  may  be  granted  at  the  time  of  joining  issue,  or  at 
any  time  afterward,  upon  the  application  of  either  party.  It  may  be 
granted  upon  the  application  of  the  plaintiff,  at  the  return  of  the  sum- 
mons, although  no  issue  is  joined.     Id.,  p.  3Y,  §  2982. 

An  apphcation  for  a  commission  to  take  testimony  may  be  granted 
by  the  justice  without  notice,  when  made  by  the  plaintiff  at  the  return 
of  the  summons,  or  by  either  party  at  the  time  of  joining  issue.  After 
the  joinder  of  issue  the  application  must  be  made  upon  notice.  This 
notice  must  be  in  writing,  and  must  be  served  upon  the  adverse  party, 
either  personally,  or  by  service  upon  the  attorney  who  appeared  for 
him  before  the  justice."   Id.,  p.  37,  §  2982. 
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Notice  of  application  for  a  commission. 
JUSTICE  COURT. 


John  Doe 

agst. 

Eichard  Doe. 


Before  A.  B.,  a  justice  of  the  peace  of  Watervliet, 
in  Albany  county. 


SiE :  —  Please  to  take  notice,  that  on  the  2lth  day  of  March,  1865,  at 
ten  o'clock,  in  the  forenoon,  at  the  ofHce  of  the  said  justice,  in  the  town 
of  Watervliet,  in  said  county,  I  shall  make  an  application  to  the  said 
justice,  A.  B.,  for  a  commission,  to  be  directed  to  0.  D.,  of  the  city  of 
Buffalo,  to  examine  E.  F.,  of  the  same  place,  as  a  witness  in  the  above- 
entitled  action,  upon  interrogatories  to  be  annexed  to  said  commission. 
Dated  March  17,  1865.  JOHN  DOE,  Plaintiff. 

To  Richard  Roe,  Defendomt. 

If  the  opposite  party  appears  at  the  time  and  place  mentioned  in  the 
notice,  and  he  does  not  require  proof  of  the  service  of  the  notice,  or  if 
the  service  is  expressly  admitted,  no  proof  of  service  need  be  made. 
But  if  such  party  does  not  appear,  either  in  person  or  by  attorney,  then 
due  proof  of  the  service  must  be  made  by  the  party  who  desires  such 
commission.  Such  proof  must  be  made  by  affidavit.  The  affidavit 
may  be  drawn  upon  the  back  of  such  notice,  or  at  the  bottom  of  it,  in 
the  following  form : 

Albany  County,  ss.:  John  Doe,  being  duly  sworn,  says  that  he  is 
the  plaintiff  named  in  the  within  (or  above)  entitled  action,  and  that, 
on  the  17th  day  of  March,  1865,  at  the  town  of  "Watervliet,  in  said 
county,  he  personally  served  said  notice  on  the  said  defendant,  by 
delivering  to  *  him  a  true  copy  thereof,  and  leaving  the  same  with  him. 
Sworn  to  before  me  this  27th')  JOHJST  DOE. 

day  of  March,  1865..         \ 

A.  B.,  Justice. 

When  service  is  made  upon  the  party  by  delivering  a  copy  of  the 
notice  to  the  attorney  who  appeared  for  him  before  the  justice,  proceed 
as  in  the  above  form  to  the  *  and  add,  "  Y.  Z.,  the  attorney  who 
appeared  for  said  defendant  before  the  justice  in  the  action,  a  true 
copy  thereof,  and  leaving  the  same  with  him." 

In  all  cases  it  is  advisable  to  prepare  an  affidavit  of  service  of  the 
notice,  as  it  will  be  filed  among  the  papers  of  the  case,  and  be  always 
available  to  prove  a  strict  compliance  with  the  statute.  A  reliance  upon 
the  admissions  or  waivers  of  an  adverse  party  is  always  dangerous, 
unless  the  admission  or  waiver  is  in  writing  and  duly  signed ;  and 
when  a  statute  requires  proof  of  a  fact  ly  affidavit  in  order  to  author- 
ize the  justice  to  issue  any  mandate,  the  substitution  of  any  other  form 
of  proof  is,  at  least,  of  doubtful  propriety.     The  notice  may  be  served 
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by  any  person,  and  tlie  proof  of  service  may,  of  course,  be  made  by  the 
person  who  serves  the  notice.  If  the  opposite  party  should  not  appear, 
and  the  commission  should  be  issued  without  proof  of  the  service  of 
the  notice,  the  issuing  of  the  commission  will  be  irregular,  and  unless 
the  irregularity  is  subsequently  waived,  the  evidence  returned  by  the 
commissioner  will  not  be  legally  admissible.  If  the  notice  is  defective 
in  form,  or  if  it  is  not  served  in  time,  or  personally,  an  objection  may 
be  taken  by  the  opposite  party.  But  these  objections,  and  all  others 
of  a  similar  character,  must  be  taken  at  the  first  opportunity,  or  they 
will  be  waived ;  and  if  a  notice  is  defective,  either  in  form  or  sub- 
stance, the  objection  must  be  taken  at  the  time  when  the  commission 
is  awarded.  It  will  be  too  late  to  raise  the  objection,  for  the  first  time, 
at  the  trial,  by  objecting  to  the  evidence.  Allen  v.  Edwards,  3  Hill, 
499.  After  proper  notice  has  been  given,  the  party  should  appear 
before  the  justice  on  the  day  and  at  the  place  mentioned  in  the  notice, 
for  the  purpose  of  furnishing  interrogatories  and  of  obtaining  the  com- 
mission. As  will  appear  hereafter,  a  commission  may  issue  without 
written  interrogatories,  and  the  deposition  may  be  taken  upon  oral 
questions,  if  both  parties  expressly  consent.  Vol.  1,  p.  37,  §  2981. 
But  as  the  consent  pf  the  adverse  party  may  be  withheld,  it  will  be 
prudent  for  the  party  applying  for  the  commission  to  be  prepared  with 
at  least  an  outline  of  the  questions  he  wishes  answered  by  the  absent 
witness. 

Before  issuing  a  commission,  the  justice  ought  to  be  satisfied  that 
the  evidence  of  the  witness  is  material  in  the  prosecution  or  defense 
of  the  action,  and  that  the  witness  is  not  within  the  county  where  the 
action  is  pending,  nor  within  an  adjoining  county.  This  can  be  made 
to  appear  by  affidavit  only.  Vol.  1,  p.  36,  §  2980.  It  is  not  neces- 
sary, under  the  Code,  to  show  that  the  witness  does  not  reside  within 
the  county  where  the  action  is  pending,  or  within  the  adjoining 
county,  as  was  required  by  the  Revised  Statutes.  It  is  siifficient  to  es- 
tablish that  the  witness  is  not  in  fact  within  either  county.  But  the 
affidavit  must  show  that  fact  or  it  will  be  fatally  defective.  See  Par- 
melee  V.  Thompson,  7  Hill,  77.  To  state  merely  that  the  witness  is  in 
another  county,  is  not  sufficient  since  that  is  consistent  with  .his 
being  in  an  adjoining  county.  lb.  Under  the  Revised  Statutes,  the 
fact  that  the  witness  did  not  reside  in  the  trial  county,  nor  in  an  ad- 
joining county  might  be  sworn  to  upon  information  and  beUef.  See 
Eaton  V.  Worth,  7  Barb.  631.  Probably  a  similar  mode  of  proof  of 
the  absence  of  the  witness  from  the  trial  county  and  the  county  ad- 
86 
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joining  will  be  sufficient  under  the  Code  if  the  sources  of  the  inf  onna^ 
tion  are  given,  and  the  grounds  of  the  belief.     See  a/nte,  114. 

The  proof  of  the  materiality  of  a  witness  may  be  made  by  the  agent 
or  attorney  of  the  party,  if  he  is  able  to  prove  facts  sufficient  to  make 
a  case.  Beall  v.  Bey,  1  "Wend.  513 ;  Murray  v.  Kirhpatrick,  1  Cow. 
210;  Bemarv.  Van  Zandt,  2  Johns.  Cas.  69.  And  this  is  especially  the 
case  when  the  party  himself  is  absent  from  the  county  in  which  the 
action  is  to  be  tried.  Saton  v.  Worth,  1  Barb.  631.  It  will  be  sufficient 
if  the  materiality  of  the  witness  is  sworn  to  positively,  as  it  is  not 
necessary  to  swear  to  the  advice  of  counsel  upon  that  point.  Beall  v. 
Bey,  7  "Wend.  513 ;  Bemar  v.  Van  Zandt,  2  Johns.  Cas.  69. 

If  there  are  no  circumstances  of  a  suspicious  nature,  the  justice  has 
no  right  to  require  a  party  to  state  what  he  expects  to  prove  by  the 
witness,  whose  evidence  is  desired  to  be  taken  on  such  commission. 
Eaton  V.  North,  1  Barb.  631.  But  if  the  party  applying  for  a  com- 
mission states  what  he  expects  to  prove  by  such  witness,  and  the  oppo- 
site party  offers  to  admit  the  truth  of  the  facts  so  stated,  not  merely 
that  the  witness  would  swear  to  them,  the  commission  may  be  refused. 
People  V.  Vermilyea,  Y  Cow.  369 ;  Bamik  of  Commerce  v.  Michel,  1 
Sandf .  687.  But  an  admission  of  that  nature  which  is  to  be  introduced 
in  evidence  on  the  trial,  ought,  in  all  cases,  to  be  reduced  to  writing, 
and  signed  by  the  party  making  such  admission,  and  the  admission  de- 
livered to  the  party  who  applied  for  the  commission.  This  course  will 
obviate  all  question,  on  the  trial,  as  to  what  facts  were  really  ad- 
mitted, and  it  will  also  be  conclusive  evidence  of  the  truth  of  those 
facts. 

Ordinarily  a  commission  is  granted  when  a,prvm,afacie  case  is  made ; 
biit  there  may  be  suspicious  circumstances  shown  which  will  authorize 
a  justice  to  reqiiire  the  applicant  to  state  what  he  expects  to  prove  by 
his  witness.  Rogers  v.  Rogers,  7  "Wend.  514.  So,  where  a  party  offers 
to  admit  whatever  the  applicant  will  swear  he  expects  to  prove  by  the 
witness,  the  justice  may  require  a  statement  of  the  facts  expected  to 
be  proved.  Bamik  of  Commerce  v.  Michel,  1  Sandf.  687.  The  admis- 
sion, however,  must  be  that  the  facts  so  stated  are  true,  not  merely  that 
such  witness  will  swear  to  them.  lb.  Such  offers  of  admission,  however, 
will  not  frequently  be  made,  even  to  prevent  the  issuing  of  a  commis- 
sion. If  a  statement  is  made  as  to  the  facts  which  are  to  be  proved 
by  the  absent  witness,  and  those  facts  are  not  material  or  relevant,  the 
commission  may  be  denied.  This  power,  however,  should  be  exercised 
cautiously,  since  it  is  not  always  easy  to  determine  in  advance  what 
facts  may  become  material  on  the  trial.     The  defendant  is  not  com- 
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pelled  to  take  a  commissiou,  if  he  can  procure  the  attendance  of  his 
witness  within  the  ninety  days  allowed  by  law.  He  may  take  the 
chances  of  getting  his  witness  if  he  prefers  to  do  so,  and  may  adjourn 
the  cause  in  the  usual  manner.  But,  since  a  plaintiff  is  not  entitled  to 
such  adjournments,  he  must  take  a  commission  if  he  would  secure  the 
evidence. 

Affidavit  for  a  commission. 

{Title  of  the  cause.) 

(  Venue.) 

A.  B.,  being  duly  sworn  says,  that  he  is  the  plaintiff  in  the  above-enti- 
tled action  ;  that  issue  has  been  joined  in  said  action  ;  that  a  notice  of 
an  application  for  a  commission  to  take  the  testimony  of  T.  Z.,  was 
duly  served  upon  the  defendant  herein,  on  the  15th  day  of  June,  1882, 
as  appears  by  the  affidavit  of  G.  H.,  hereto  annexed ;  that  the  said  Y. 
Z.,  is  a  material  witness  for  the  plaintiff  in  the  prosecution  of  this  ac- 
tion ;  that  said  witness  resides  at  "Watertown,  in  the  county  of  Jeffer- 
son, in  this  State,  and  is  not  in  the  county  where  the  action  is  pending 
or  in  an  adjoining  one. 

{Jurat.)  {Signature.) ' 

The  form  above  given  may  be  modified  to  meet  the  requii'ements  of 
any  case.  If  the  application  is  made  in  the  manner  prescribed  by  the 
statute,  and  bears  none  of  the  ear  marks  of  bad  faith,  a  commission 
should  be  issued  to  some  person  or  persons  to  take  the  testimony  of 
the  absent  witness. 

The  commission  ought  to  be  directed  to  persons  against  whom  neither 
party  can  raise  a  reasonable  objection.  In  a  court  of  record  it  is  usual 
for  the  moving  party  to  name  the  commissioners.  Harris  v.  Wilson,  2 
"Wend.  627.  But  the  court  will  not  nominate  any  person  as  commis- 
sioner if  a  reasonable  ground  can  be  shown  why  he  should  not  be  ap- 
pointed. Such  objection  must,  in  strictness,  be  proved  on  oath,  if  that 
is  required,  or  the  proof  of  the  facts  may  be  made  by  affidavit.  Biays 
V.  Merrihew,  3  Johns.  251.  If  the  justice  knows  of  any  good  reason 
why  any  particular  person  ought  not  to  be  appointed  a  commissioner, 
the  appointment  of  such  person  ought  not  to  be  made.  So,  if  it  is 
shown  by  affidavit,  or  other  satisfactory  evidence,  that  a  particular 
person  named  as  commissioner  is  not  a  proper  person  to  be  appointed, 
the  adverse  party  may  object  to  him,  and  in  that  case  he  ought  not  to 
be  appointed. 

The  names  of  the  witnesses  to  be  examined  ought  always  to  be 
inserted  in  the  commission  if  possible.  And  when  the  names  of  the 
witnesses  might  have  been  ascertained  by  due  dihgence,  but  this  was 
not  done,  the  commission  was  refused.    Wright  v.  Jessup,  3  Duer,  642. 
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Where  the  names  of  the  witnesses  are  not  known,  and  they  cannot 
reasonably  be  ascertained,  the  commission  may  describe  them  in  such  a 
manner  as  to  be  most  likely  to  identify  the  witness,  or  the  commission 
may  be  general  to  examine  such  witnesses  as  may  be  produced  for 
examination.  McMahon  v.  Allen,  18  Abb.  292  ;  Shaffer  v.  Wilcox, 
2  Hall,  602. 

The  commission,  in  the  last  case  cited,  authorized  the  examination  of 
the  clerics  of  a  person  who  was  named. 

"Where  the  application  for  the  commission  is  opposed  by  the  adverse 
party,  the  only  commission  which  the  justice  has  authority  to  issue,  is , 
one  authorizing  the  commissioner  to  examine  the  witness-  under  oath, 
upon  interrogatories.  But  if  both  parties  expressly  consent,  a  commis- 
sion may  issue  without  written  interrogatories,  and  the  depositions  may 
be  taken  upon  oral  questions.     Yol.  I,  p.  37,  §  2981. 

Commission  to  exa/mine  wit/ness  upon  interogatories. 

County  of  ALSAirr,  ) 

Town  of  Watervliei,       \  **' '' 
The  People  (^  the  State  of  New    York,  to  James  Smith,  of  the  city 
of  Buffalo,  in  the  county  of  Erie  and  State  of  New  York: 

Wheeeas  it  appears  tome,  the  undersigned,  a  justice  of  the  peace  in 
the  town  of  Watervliet,  in  the  county  of  Albany,  that  A.  B.,  of  the  town 
of  ,  in  the  county  of  Erie,  is  a  material  witness  in  the  prosecu- 

tion (or  defense)  of  a  certain  action  now  pending  before  me,  in  which 
John  Doe  is  plaintiff  and  Richard  Roe  defendant.  JSI  ow,  therefore,  con- 
iiding  in  your  prudence  and  fidelity,  and  in  pursuance  of  the  statute,  I 
have  appointed,  and  by  these  presents  do  appoint  yon,  commissioner  to 
examine  the  said  witness ;  and  for  that  purpose  do  authorize  you,  at 
certain  days  and  places,  to  be  by  you  appointed,  diligently  to  examine 
the  said  witness*  on  the  interrogatories  hereto  annexed,  on  oath,  to  be 
taken  before  you*;  and  to  cause  such  examination  to  be  reduced  to 
writing,  and  signed  by  such  witness,  and  certified  by  yourself,  and  to 
return  the  same,  annexed  hereto,  to  me,  by  mail,  inclosed  under  your 
seal,  according  to  the  directions  herewith  given  you.  Given  under 
my  hand,  at  Watervliet,  aforesaid,  this  27th  day  of  March,  1865. 

E.  F.,  Justice  of  the  Peace. 

Directions  indorsed  upon  com,mission. 

The  commissioner  within  named  will  return  said  commission  to  me, 
at  West  Troy,  in  the  town  of  Watervliet,  in  Albany  county,  my  place 
of  residence,  by  maU. 

E.  F.,  Justice  of  the  Peace. 

A  copy  of  section  901  of  the  Code  of  Civil  Procedure,  omitting  the 
sixth  subdivision,  must  be  annexed  to  the  commission  (vol.  1,  p.  37, 
§§  901,  2984).     And  it  will  be  the  better  practice  to  annex  also  a  copy 


PREPARATION  FOR  TRIAL.  685 

Commission  to  take  testimony. 

of  section  902,  of  that  act,  referred  to  in  section  901,  although  that  is 
not  expressly  required  by  sections  2981,  and  2984,  of  the  statute.  The 
statute  does  require  that  the  commission  shall  be  executed  and  re- 
turned as  prescribed  by  section  901,  of  the  Code  ;  and  that  section  re- 
quires that  section  902,  shall  be  annexed  to  the  commission,  and  conse- 
quently requires  that  it  shall  be  returned  with  it. 

The  interrogatories  upon  which  the  witness  is  to  be  examined  must 
be  settled  by  the  justice,  or  by  the  written  agreement  of  the  parties, 
and  indorsed  upon  or  annexed  to  the  commission.    Id.  36,  §  2980. 

The  interrogatories  and  cross-interrogatories  must,  necessarily,  em- 
brace every  subject  which  is  material  to  the  prosecution  or  the  defense 
of  an  action,  and,  therefore,  no  precedent  will  be  of  any  use  further 
than  as  an  illustration  of  the  manner  in  which  they  ought  to  be 
framed.  The  questions  contained  in  the  interrogatories  ought  to  con- 
form to  the  rules  of  evidence  as  much  as  though  the  witness  were  to 
be  examined  in  court  at  the  trial.  Either  party  is  permitted  to  insert 
any  question  which  he  may  choose,  if  it  is  pertinent  to  any  of  the 
issues,  or  if  the  evidence  which  it  will  elicit  will  be  admissible  on  the 
trial.  It  is  not  possible,  in  every  case,  to  frame  particular  questions 
which  shall  be  adapted  to  the  purpose  of  eliciting  all  the  information 
which  a  witness  may  possess,  since  the  party  may  not  be  fully  in- 
formed as  to  how  much  the  witness  knows  upon  the  matters  in  litiga- 
tion. And  the  witness  may  know  material  facts  about  which  the  party 
has  no  knowledge  whatever.  For  this  reason,  the  law  permits  either 
party  to  put  a  general  interrogatory  as  in  the  precedents  given.  And 
any  evidence  which  is  given  under  such  general  interrogatory,  is  as 
competent  as  that  which  is  given  in  response  to  a  particular  question. 
Percival.  v.  Rickey,  18  Johns.  257,  289  ;  MoCarty  v.  Edwards,  24 
How.  236.  When  the  interrogatories  are  settled  by  the  consent  of  the 
parties,  they  may  agree  to  waive  all  objections  as  to  the  form  of  the 
questions,  or  as  to  the  competency  of  witnesses,  or  of  specified  items  or 
qualities  of  evidence.  And  if  it  is  expressly  stipulated  that  certain  ob- 
jections are  reserved,  and  may  be  made  at  the  trial,  it  will  be  pre- 
sumed that  all  other  objections  were  intended  to  be  waived,  and, 
therefore,  no  others  can  be  raised  on  the  trial.  Morse  v.  Cloyes,  11 
Barb.  100.  What  objections  may  be  taken  on  the  trial  wUl  be  dis- 
cussed in  a  subsequent  place. 

When  the  parties  do  not  agree  to  the  interrogatories,  they  must 
submit  them  to  the  justice  for  settlement.  And  any  question  pertinent 
to  the  cause  may  be  inserted  in  the  inteiTogatories. 

When  the  commission  had  been  made  out  and  signed  by  the  justice, 


686  PREPAEATION  FOR  TRIAL. 

Commission  to  take  testimony, 

and  the  interrogatories  Have  been  drawn  and  settled,  either  by  agree- 
ment of  parties,  or  by  the  decision  of  the  justice,  the  interrogatories 
ought  to  be  annexed  to  the  commission,  and  the  papers  sent  to  the 
commissioner.  The  papers  may  be  sent  by  mail  or  by  express,  or  in 
any  other  manner  which  the  parties  may  agree  upon.  But,  the  pa- 
pers ought  to  be  sent  by  mail,  unless  the  parties  agree  to  some  other 
mode,  and  the  person  who  applies  for  the  commission  is  bound  to  pay 
the  expense  of  mailing  them. 

Interrogatories  cmd  cross-interrogatories. 
IN  JUSTICE'S  COTJRT. 

aost  °^  I  Before  E.  F.,  a  justice  of  the  peace  of  Watervliet, 

Eichard  Roe.         I      *«■  Albany  counly. 


Interrogatories  to  be  administered  to  A.  B.,  a  witness  to  be  produced, 
sworn  and  examined  under  the  annexed  commission,  on  the  part  and 
behalf  of  John  Doe,  plaintiff  in  the  above-entitled  action,  now  pend- 
ing before  E.  F.,  a  justice  of  the  peace  of  Watervliet,  in  Albany 
county : 

First.  Do  you  know  the  parties,  plaintiff  and  defendant,  in  the 
title  of  these  interrogatories  named,  or  either  of  them  and  which  of 
them,  and  how  long  have  you  known  them,  or  either  of  them  ? 

Second.  Are  you  acquainted  with  the  handwriting  of  the  said 
Richard  Roe  ? 

Third.  Look  at  and  examine  the  paper  writing  now  produced  and 
shown  to  you  at  the  time  of  your  examination,  and  marked  "  A,"  and 
purporting  to  be  a  promissory  note  made  by  the  said  Richard  Roe,  and 
payable  to  the  said  John  Doe  or  bearer,  for  $200,  and  dated  Janu- 
ary 1,  1863.     In  whose  handwriting  is  the  signature  to  the  said  note? 

Fourth.  Do  you  know,  and  if  so,  what  is  the  usual  business  fol- 
lowed by  each  of  the  parties ;  and  do  you  know  of  the  sale  of  any 
goods  and  chattels,  wares  and  merchandise  by  the  said  plaintiff  to  tlie 
said  defendant,  and  if  so,  when,  where,  what  articles,  and  what  was  the 
value,  if  you  are  acquainted  with  the  market  value  of  such  articles  1 

Lastly.  Do  you  know  any  other  matter  or  thing  touching  the  mat- 
tei-s  in  question,  that  may  tend  to  the  benefit  of  the  plaintiff  ?  If  yea, 
declare  as  fully  and  at  large  as  if  you  had  been  particularly  interro- 
gated thereto. 

{Annex  documents  to  ie  identified,  if  am,y.) 

JOHN"  DOE,  Plaintiff. 

Cross-interrogatories. 

Interrogatories  to  be  administered  to  the  said  A.  B.,  by  way  of  cross- 
examination  : 

First.  How  frequently  have  you  seen  the  said  Richard  Roe  write, 
and  under  what  circumstances? 
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Second.  Are  you  familiar  with  the  usual  market  value  of  the  articles 
mentioned  in  the  fourth  interrogatoi'y  of  the  plaintiflE  ? 

These  interrogatories  will  be  framed  according  to  the  circumstances 
of  the  case. 

Assent  of  parties  to  interrogatories. 

We,  the  undersigned,  parties  to  the  action  named  in  the  annexed 
commission,  hereby  consent  and  agree  that  the  interrogatories  hereto 
annexed  may  be  propounded  to  the  witness  therein  named,  by  the  com- 
missioner to  whom  the  commission  is  directed. 

JOHN  DOE,  Plaintiff. 
ElOHARD  EOE,  Defendant. 

Settlement  of  interrogatories  hy  justice. 

I  hereby  certify  that  I  have  settled  the  within  interrogatories  and 
cross-interrogatories,  and  that  I  approve  of  the  same. 

E.  F.,  Justice  of  the  Peace. 

When  the  parties  expressly  consent  that  the  testimony  of  the  witness 
may  be  taken  upon  oral  questions,  the  preceding  forms  will  of  course 
be  of  no  value.  In  such  case  the  parties  should  draw  up  and  sign  a 
written  consent  to  such  examination  which  may  be  in  the  following 
form : 

Consent. 
(Title  of  the  ccmse.) 
We,  the  parties  to  the  above  entitled  action,  do  hereby  consent  that 
a  commission  to  examine  A.  B.,  as  a  witness  in  behalf  of  the  plaintiff 
(or  defendant)  may   issue    without  interrogatories,  and  that  the  de- 
position of  said  witness  may  be  taken  upon  oral  questions. 

{Date.)  {Signature  of  parties.) 

Commission  to  examine  witness  orally. 

{Proceed  as  in  the  form  of  commission  on  page  684,  to  the  *,  then 
substitute  "under  oath,  upon  oral  questions,"  in  the  place  of  the  mat- 
ter included  between  the  *  *,  and  conclude  as  in  the  form  given.) 

Of  course  no  interrogatories  will  be  annexed  to  the  commission,  but 
a  copy  of  sections  900  and  901  of  the  Code  of  Civil  Procedure  must  be 
annexed  thereto;  (vol.  1,  p.  37,  §§  2981,  2984),  and  it  will  be  advis- 
able to  also  annex  a  copy  of  section  902  of  that  act.  See  id.,  p.  38, 
§902. 

The  precedents  given  are  sufficient  to  assist  in  the  duty  of  applying 
for  and  issuing  the  commission.  The  mode  of  executing  and  return- 
ing it  will  now  be  briefly  considered. 

Where  the  commission  is  executed  within  the  State,  the  commis- 
fiibner,  or  if  there  are  two  or  more,  a  majority  of  them,  have  the  same 
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power  to  issue  a  subpoena,  to  swear  a  witness,  and  to  compel  his  at- 
tendance that  a  justice  of  the  peace  has  in  an  action  pending  before 
him.  Vol.  1,  p.  39,  §  2987.  Upon  receiving  the  commission,  the  com- 
missioner should  fix  upon  a  time  of  hearing  and  issue  his  subpcena  to 
the  witness  or  witnesses  to  be  examined.  The  subpoena  may  be  in  the 
following  form : 

Commissioner'' s  svhpo&na  to  witness. 

Eeie  CoinsTTT,  ss. :  To  A.  B.  geeeting  :  In  the  name  of  the  people 
of  the  State  of  New  York,  you  are  commanded  to  appear  personally 
before  the  undersigned,  a  commissioner  duly  appointed  and  empowered 
to  examine  witnesses  in  a  certain  action  now  pending  before  E.  F., 
a  justice  of  the  peace  of  the  town  of  Watervliet,  in  Albany  county,  be- 
tween John  Doe,  plaintiff,  and  Eiehard  Eoe,  defendant,  at  my  office, 
at  No.        ,  in  street,  in  the  city  of  Buffalo,  oh  the  tenth  day 

of  April,  1865,  at  ten  o'clock  in  the  forenoon,  then  and  there  to  be  ex- 
amined as  a  witness  in  said  action,  and  to  testify  the  truth,  according 
to  your  knowledge,  for  and  on  behalf  of  the  plaintiff  (or  defendant), 
under  and  by  virtue  of  a  commission  issued  for  that  purpose.  Hereof 
fail  not.  Given  imder  my  hand,  at  the  city  of  Buffalo,  this  30th  day 
of  March,  1865.  JAMES  SMITH. 

Notice  of  the  time  and  place  of  the  examination  need  not  be  given. 
Vol.  1,  p.  3Y,  §2931. 

Upon  the  appearance  of  the  witness  at  the  time  and  place  specified 
in  the  subpoena,  the  commissioner  should  publicly  administer  to  the 
witness  an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the  witness  is 
to  be  examined.     Id.,  §  901. 

Oath  administered  to  witness. 

You  do  solemnly  swear  (or  affirm),  that  as  to  the  matters  respecting 
which  yon  are  to  be  examined,  you  will  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth. 

In  the  absence  of  any  evidence  as  to  the  form  of  the  oath  adminis- 
tered by  the  commissioner  to  the  witness,  it  will  be  presumed  to  be 
regular.  But,  where  the  form  of  the  oath  is  returned,  and  it  is  clearly 
not  such  as  the  statute  requires,  the  depositions  cannot  be  received  in 
evidence.  This  was  so  held,  where  the  oath  administered  to  the  wit- 
ness was  "  that  he  should  true  answers  make  to  the  interrogatories  read 
to  him;"  instead  of  an  oath  to  tell  "the  truth,  the  whole  truth,  and 
nothing  but  the  truth."      Whitney  v.   Wynhoop,  4  Abb.  370. 

When  the  examination  is  not  upon  written  interrogatories,  the  com- 
missioner must  take  down,  or  cause  to  be  taken  down,  the  substance  of 
the  witness'  testimony,  unless  he  is  directed  in  the  commission,  or 
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required  by  the  person  attending  for  either  party,  to  insert  in  the 
deposition  any  or  all  of  the  questions  or  answers,  word  for  word. 
Unless  the  commission  otherwise  directs,  the  person  appearing  for  either 
party  may  ask  any  questions  which  he  deems  proper,  and  the  witness' 
answer  must  he  taken  accordingly,  the  objections  thereto  being  reserved 
without  being  specified  at  the  time  of  the  examination.  Yol.  1,  p.  37, 
§  900.  The  testimony  may  be  taken  down  either  by  the  commissioner 
or  by  a  disinterested  person.  Id.,  §  901.  After  it  has  been  carefully 
read  to  or  by  the  witness  it  must  be .  subscribed  by  him.  lb.  The 
mode  of  proceeding  to  execute  the  commission  is  clearly  pointed  out  by 
the  statute  and  need  not  be  here  repeated.  See  vol.  1,  pp.  37,  38.  As 
a  copy  of  the  sections  of  the  statute,  prescribing  the  mode  of  procedure 
in  taking  testimony  upon  commission,  must  accompany  the  commission, 
the  commission  itself  will  furnish  ample  instructions  for  the  guidance 
of  the  commissioner. 

Cajption  of  deposition. 

Deposition  of  A.  B.,  a  witness  produced,  sworn  and  examined  on 
oath,  on  the  10th  day  of  April,  1865,  at  my  office  in  the  city  of  Buffalo, 
by  virtue  of  a  commission  issued  by  E.  F.,  a  justice  of  the  peace  of  the 
town  of  Watervliet,  in  Albany  county,  to  me,  James  Smith,  directed, 
for  the  examination  of  A.  B.,  a  witness  in  an  action  pending  before 
the  said  justice,  between  John  Doe,  plaintiff,  and  Eichard  Eoe, 
defendant. 

The  said  A.  B.,  being  duly  sworn,  deposes  as  foUows  *  :  To  the  first 
interrogatory  he  says.     (Give  the  answer  of  the  witness  fuUy.) 

To  the  second  interrogatory  he  says.     (Give  the  answer.) 
Subscribed  and  sworn  before  me,  this  )  A.  B. 

10th  day  of  April,  1865.  f 

James  Smith,  Commissioner. 

If  the  examination  is  not  upon  interrogatories,  proceed  as  in  the 
above  form  to  the  *,  and  then  give  the  substance  of  the  witness'  testi- 
mony in  the  narrative  form,  or  the  questions  put  to  the  witness  and  the 
answers  given  by  him  as  the  commissioner  may  direct  or  the  parties 
require.     See  vol.  1,  p.  37,  §§  900,  2981. 

"When  exhibits  are  produced  and  proved  before  the  commissioner, 
they  must  be  annexed  to  the  deposition  to  which  they  relate,  and  they 
must  be  subscribed  by  the  witness,  and  certified  by  the  commissioner. 
When  the  certificate  clearly  identifies  the  exhibit  referred  to,  the 
courts  will  not  permit  a  technical  objection  to  prevent  its  introduction 
in  evidence. 

The  exhibit  in  one  case  was  a  biU  of  sale,  and  the  witness  duly 
sworn  and  examined,  and  the  commissioner  certified  upon  it,  that  on 
87 
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the  day  of  the  execution  of  the  commission,  the  exhibit  "  was  produced 
and  shown  to  the  said  James  Meighan  (the  witness),  a  witness  sworn 
and  examined,  and  by  him  deposed  unto  at  the  time  of  his  examina- 
tion as  a  witness  under  such  commission,"  and  this  was  held  to  be  a 
sufficient  certificate.  Rail  v.  Ba/rton,  25  Barb.  274,  277.  In  another 
case  the  exhibits  were  two  notes  which  were  respectively  marked  A, 
and  B.  They  were  referred  to  by  the  witnesses  as  being  thus  marked ; 
a  copy  of  each  was  also  given,  with  a  statement  that  the  witnesses  had 
written  their  names  upon  each  note,  and  all  this  appeared  in  the  depo- 
sitions. 

The  return  of  the  commissioners,  among  other  things,  stated  "  that 
the  witnesses  Clark  and  Lee,  testified  as  above  written  ;  that  such  testi- 
mony was  subscribed  by  the  witnesses,  who,  also,  in  the  presence  of 
the  commissioners,  signed  their  names  on  the  back  of  the  notes  attached 
to  their  testimony,  which  notes  were  produced  and  shown  to  them." 
This  was  held  to  be  sufficient.     BrumsTcill  v.  James,  11  N.  Y.  294. 

Indorsement  of  an  exhibit. 

On  the  tenth  day  of  April,  1865,  at  the  execution  of  a  commission 
issued  by  E.  F.,  a  justice  of  the  peace  of  the  town  of  Watervliet,  in 
Albany  county,  for  the  examination  of  A.  B.,  a  witness  in  a  certain 
action  pending  before  the  said. justice,  between  John  Doe,  plaintiff, 
and  Eichard  Eoe,  defendant,  the  within  paper  writing,  marked  "A," 
was  produced  and  shown  to  the  said  A.  B.,  a  witness  sworn  and  exam- 
ined, and  by  him  deposed  unto  at  the  time  of  his  examination  as  a  wit- 
ness under  such  commission. 

JAMES  SMITH,  Commissioner. 

The  parties  have  a  right  to  appear  by  counsel  on  the  execution  of 
a  commission.  Union  Bank  of  Sandusky  v.  Torrey,  2  Abb.  269. 
Neither  party  can  withdraw  cross-interrogatories  on  the  execution  of 
the  commission,  unless  by  mutual  consent,  lb.  A  witness  who  is  ex- 
amined on  commission  is  bound  to  answer  every  interrogatory  and 
cross-interrogatory;  and  he  will  not  be  permitted  to  shield  himself 
from  a  cross-interrogatory  by  a  reference  to  an  answer  given  to  a  direct 
interrogatory.  lb.;  Willis  v.  Welch,  2  Code  Eep.  64 ;  Union  Bank  of 
/Sandusky  v.  Torrey,  5  Duer,  626 ;  S.  C,  2  Abb.  269.  A  party  has 
the  same  right  to  an  answer  to  a  cross-interrogatory  on  a  commission 
that  he  has  to  have  an  answer  to  a  question  put  on  cross-examination, 
when  the  examination  is  an  oral  one.  But  it  has  siiice  been  held  at 
general  term  that  it  is  not  a  valid  objection  that  cross-interrogatories 
in  a  commission  offered  in  evidence,  are  not  all  answered,  where  it 
appears  that  some  of  them,  in  whole  or  in  part,  are  answered  by  a 
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reference  to  previous  answers,  where  the  latter  are  full  and  explicit. 
McCa/rty  v.  JE&wards,  24  How.  237.  "When  the  witness  to  be  exam- 
ined, cannot  speak  English,  the  depositions  must  be  taken  and  returned 
in  English,  by  means  of  an  interpreter.  JBelmore  v.  Anderson,  2 
Cox's  Ch.  Cases,  288.  The  signature  of  the  commissioner  will  be  ju- 
dicially noticed,  whether  the  name  is  written  in  full  or  is  abbreviated. 
Williams  v.  Eldridge,  1  Hill,  249. 

After  the  testimony  of  a  witness  has  been  taken  down,  read,  and 
subscribed  as  required  by  the  statute,  and  the  exhibits,  if  any,  have  been 
duly  subscribed  and  identified,  the  commissioner  must  subscribe  and 
annex  to  the  deposition  a  certificate  substantially  in  the  form  prescribed 
by  section  902  of  the  Code.  See  vol.  1,  p.  38.  This  certificate  is  a 
sufficient  return  to  the  commission.  Id.,  §  903. 

The  commission,  with  all  the  depositions,  exhibits  and  certificates  at- 
tached, should  be  immediately  sealed  up  by  the  commissioner,  under 
his  seal,  and  addressed  to  the  justice  who  issued  it.  The  commissioner 
should  immediately  deposit  the  package  in  the  post-office  and  pay  the 
postage  thereon.  Id.,  §  901. 

Where  a  commission  is  duly  received  by  mail,  by  the  justice  who 
issued  it,  the  legal  presumption  will  be  that  the  commissioner  deposited 
it  in  the  post-office,  as  required  by  the  statute,  although  there  is  noth- 
ing on  the  envelope,  or  elsewhere,  showing  such  fact.  Hall  Y.Ba/rton, 
25  Barb.  2Y4.  The  correct  practice,  however,  will  be  to  indorse  a  cer- 
tificate of  the  mailing  upon  the  envelope.  And  it  may  be  in  the  fol- 
lowing form : 

CertifiGote  of  mailing. 

Deposited  in  the  post-office  at  Buffalo,  and  the  postage  thereon  paid 
by  me,  on  the  10th  day  of  April,  1865. 

JAMES  SMITH,  Commissioner. 

The  justice  to  whom  the  package  containing  the  commission  is  trans- 
mitted by  mail,  must  receive  it  from  the  post  office  and  open  and  file 
it.  He  must  also  indorse  upon  it  the  date  of  its  receipt  and  of  open- 
ing and  filing  it.  Yol.  1,  p.  88,  §  2986. 

Indorsement  hy  justice. 

Received  from  the  post-office,  opened  and  filed,  this  first  day  of  July, 

^   1882. 

C.  C,  Justice  of  the  Peace. 

The  package  must  remain  on  file  with  the  justice,  but  may  be  in- 
spected by  either  party. 
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The  amount  of  fees  and  disbursements  which  are  allowed  on  issuing 
a  commission,  and  for  its  execution  and  return,  will  be  found  in  the 
statute.  If  a  commission  issued  by  a  court  of  record  is  defectively  exe- 
cuted, the  court  may  order  it  to  be  returned  to  the  commissioner  so 
that  he  amend  it.  Keeler  v,  Vmiderpoel,  1  Code  Rep.  N.  S.  289.  In 
the  case  just  cited,  the  names  of  the  witnesses  were  incorrectly  stated, 
and  the  commission  was  returned  for  correction.  This  power  is  as  im- 
portant in  a  justice's  court  as  in  any  other,  and  in  a  proper  case  it  may 
be  exercised,  if  the  granting  of  such  a  motion  does  not  extend  the  time 
beyond  the  limits  of  the  justice's  power  of  adjournment.  Either  party 
may  take  as  many  commissions  as  may  be  necessary,  as,  for  instance, 
where  he  has  witnesses  in  two  different  places  which  are  at  a  distance 
from  each  other.  And  the  commissions  may  be  all  taken  out  at  the 
same  time,  or  at  separate  times.  If  a  commission  is  issued,  and  before 
its  return,  it  is  discovered  that  the  evidence  of  another  witness  is  ma- 
terial, a  commission  may  be  taken  for  the  purpose  of  obtaining  his 
evidence.  Such  an  application,  however,  will  not  be  looked  upon  with 
favor,  if  the  party  was  aware  of  the  importance  of  such  evidence  and 
of  its  existence  at  the  time  when  the  application  for  the  first  commis- 
sion was  made.  And  so  when  the  commissioner  has  refused  to  require 
an  answer  to  cross-interrogatories  because  the  party  who  framed  them 
desires  to  withdraw  them  without  the  consent  of  the  other  party,  the 
commission  vdll  be  returned  for  the  purpose  of  taking  such  answers. 
The  Union  Bank  of  Sandusky  v.  Torrey,  2  Abb.  269.  Where  a  com- 
mission has  been  executed  and  returned,  the  courts  will  not  order  a  re 
turning  of  it  to  the  commissioner  for  the  purpose  of  enabling  a  witness 
to  modify  his  testimony,  especially  when  the  change  will  be  to  contra- 
dict a  witness  who  has  died  since  the  execution  of  the  commission^ 
Raney  v.  Weed,.\  Barb.  220. 

A  deposition,  taken  as  prescribed  by  the  Code,  may  be  read  in  evi- 
dence by  either  party ;  and  has  the  same  effect,  and  no  other,  as  the 
oral  testimony  of  the  witness  would  have.  An  objection  to  the  com- 
petency or  credibility  of  the  witness,  or  to  the  relevancy  or  substantial 
competency  of  the  question  put  to  him,  or  of  an  answer  given  by  him, 
may  be  made  as  if  the  witness  was  there  personally  examined,  and  with- 
out being  noted  upon  the  deposition.     Vol.  1,  p.  38,  §§  911,  2986. 

An  objection  that  interrogatories  are  leading,  is  an  application  to  the 
discretion  of  the  court,  and  the  ruling  of  the  justice  will  be  conclusive 
upon  the  question.  Ante,  602.  And  it  is  now  well  settled  that  leading 
questions  may  be  put  to  a  witness  on  the  trial,  in  the  discretion  of  the 
court.     Bee  Leading  questions,  ante,  598.     The  depositions   must  be 
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read  in  evidence  before  they  constitute  a  part  of  the  testimony  in  the 
cause.  If  there  is  any  objection  to  the  competency  of  the  witness  ex- 
amined on  such  commission,  the  objection  must  be  made  when  the  de- 
position is  oifered  as  evidence,  and  before  it  is  so  received.  If  any 
question  is  improper  as  it  is  framed  in  the  interrogatory,  or  if  any 
answer  is  incompetent,  imprcJper,  irrelevant,  or  illegal  evidence,  an  ob- 
jection must  be  taken  to  it  at  the  time  of  reading  the  depositions  in 
evidence.  Ocean  Insurance  Company  v.  Francis,  2  Wend.  65,  71 ; 
Fleming  v.  Hollenbaalc,  T  Barb.  271 ;  Williams  v.  Eldridge,  1  Hill, 
249 ;  and  see  Morse  v.  Cloyes,  11  Barb.  100. 

A  whole  deposition  will  not  be  suppressed  because  a  portion  of  the 
answers  are  objectionable.  And  when  an  objection  is  made  to  a  de- 
position, such  objection  must  be  confined  to  the  objectionable  portions 
of  it,  for  if  it  is  made  to  the  whole  deposition,  when  a  portion  of  it  is 
proper,  the  objection  will  fail  because  it  is  too  extensive.  Commercial 
Bank  of  Pennsylvania  v.  Union  Bank  of  New  York,  11  JST.  Y.  203 ; 
S.  C,  19  Barb.  391.  The  witness  must  answer  the  interrogatories 
himself,  and  he  wiU  not  be  permitted  to  read  his  answers  from  a  writ- 
ten statement  made  by  his  counsel,  for  the  alleged  reason  that  owing  to 
a  dizziness  of  the  head  of  the  witness,  he  could  not  intelligently  answer 
the  interrogatories  otherwise.  Creamer  v.  Jackson,  4  Abb.  413. 
Answers  which  have  been  taken  in  that  manner  cannot  be  given  in 
evidence.  lb.  A  party  is  not  compelled  to  introduce  a  deposition  in 
evidence ;  and  if,  after  a  witness  has  been  examined  on  commission, 
and  its  return  to  the  justice,  the  witness  should  return  so  that  his  at- 
tendance can  be  procured  at  the  trial,  he  may  be  sworn  and  examined 
orally  on  the  trial  •  instead  of  introducing  his  deposition  as  evidence. 
Fisher  v.  Dale,  17  Johns.  343,  345.  A  party  may  waive  a  commis- 
sion by  going  to  trial  before  its  return,  without  any  objection,  or  any 
motion  to  adjourn  for  that  purpose.  Brain  v.  Rodelicks,  1  Gaines,  73. 
A  party  who  has  caused  a  deposition  to  be  taken,  does  not  necessarily, 
by  ofiiering  parts  of  it  in  evidence,  bind  himself  to  read  it  all,  or  make 
answers  which  are  irrelevant  or  incompetent,  admissible.  Qellatly  v. 
Bowery,  6  Bosw.  113,  122.  The  opposite  party  may,  however,  read 
the  entire  deposition  as  evidence  if  he  chooses.  lb.  Taking  the  evi- 
dence on  commission  reduces  the  statements  of  the  witness  to  writing, 
and  a  party  may  introduce  as  much  of  it  as  he  chooses,  precisely  as  he 
may  elect  what  questions  he  will  ask  on  an  oral  examination  of  a  wit- 
ness. And  the  opposite  party  may  introduce  the  balance  of  the  depo- 
sition upon  the  same  principle  that  he  may  cross-examine  a  witness  in 
relation  to  statements  made  by  him  on  direct-examination.     If  a  party 
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is  examined  as  a  witness  on  commission^  his  statements  may  be  read  as 
admissions,  even  if  liis  answers  would  not  be  admissible,  by  way  of 
cross-examination,  if  lie  were  an  ordinary  witness.  Gdlatly  v.  Lowery, 
6  Bosw.  113, 122  ;  Forrest  v.  Forrest,  6  Duer,  102.  An  answer  which 
is  not  responsive  to  an  interrogatory  may  be  objected  to  on  the  trial 
by  either  party  and  the  answer  must  be  stl-uck  out.  Lansing  v.  Coley, 
13  Abb.  272. 

It  was  held  under  the  Revised  Statutes,  that  in  every  case  in  which  a 
justice  issued  a  commission  to  examine  a  witness,  he  must  direct  the 
manner  in  which  the  commission  should  be  returned ;  and  that  if  he 
failed  to  do  so  the  deposition  could  not  be  read  in  evidence.  Smith  v. 
Randall,  3  Hill,  495.  But  it  was  sufficient  if  the  direction  as  to 
the  returning  of  the  commission  was  indorsed  upon  the  interrogatories 
instead  of  the  commission,  or  if  the  body  of  the  commission  contained 
an  explicit  direction  as  to  its  return,  although  there  was  no  direction 
indorsed  on  the  back  of  it.  See  Murd  v.  Pendrigh,  2  Hill,  502 ;  Hall 
V.  Ba/rton,  25  Barb.  274.     See,  also,  Crawford  v.  Loper,  id.  449. 

A  neglect  by  the  commissioners  to  deposit  the  commission  and  depo- 
sitions in  the  post-office  immdiately,  as  required  by  the  statute,  will 
not  prevent  the  depositions  from  being  read.  The  statute  is  merely 
directory  to  the  commissioner  upon  this  point.  Malleran  v.  Field,  23 
Wend.  38.  So,  the  sending  of  a  copy  of  the  section  of  the  statute 
with  the  commission  is  a  matter  merely  directory,  and  if  the  commis- 
sion is  properly  executed,  the  omission  will  do  no  harm,  and  the  de- 
positions will  be  admissible.  Hall  v.  Barton,  25  Barb.  274 ;  'Williamis 
T.  Eld/ridge,  1  Hill,  249.  If  the  commission  and  depositions  are  re- 
ceived by  mail,  the  presumption  will  be  that  they  were  properly  mailed 
as  required  by  the  statute,  although  there  is  no  indorsement  .on  the  en- 
velope showing  that  fact.  lb.   Brumskill  v.  Jamtes,  11  N".  Y.  294. 

Where  the  commission  is  executed  by  the  proper  person,  a  mistake 
in  the  name  of  the  commissioner,  as  stated  in  the  caption  to  the  deposi- 
tions, will  not  vitiate,  A  plaintiff  in  an  action  in  a  justice's  court  gave 
notice  of  an  application  for  a  commission  to  take  the  testimony  of  a 
witness.  The  commissioner  was  to  have  been  directed  to  one  C. ;  but 
on  settling  the  interrogatories,  the  parties  agreed  to  substitute  one  K. 
as  a  commissioner,  in  the  place  of  C. ;  and  the  justice  inserted  the 
name  of  K.,  in  the  commission,  and  the  commission  was,  in  fact,  exe- 
cuted and  returned  by  K.,  but  the  justice  inadvertently  omitted  to  strike 
the  name  of  C.  out  of  the  caption  to  the  interrogatories  where  it  had 
been  inserted  pursuant  to  the  notice.  This  was  held  not  to  invalidate 
the  commission,  and  that  the  depositions  were  admissible  in  evidence. 
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Hall  V.  BaHon,  25  Barb.  274.  The  commissioner  ought  to  be  careful 
to  require  the  witness  to  answer  all  of  the  interrogatories,  either  on 
the  direct  or  on  the  cross-examination.  And  if  the  last  general  inter- 
rogatory is  not  answered  the  depositions  will  not  be  admissible  in  evi- 
dence, unless  the  objection  is  in  some  manner  waived.  Brown  v.  Kimi- 
lall,  25  Wend.  259. 


CHAPTER  II. 

GENEEAL  EULES  EELATING  TO  TEIALS. 

In  ordinary  cases  the  place  for  the  trial  is  specified  in  the  process,  or 
is  fixed  by  the  justice  at  the  time  of  granting  an  adjournment.  If  the 
trial  takes  place  on  the  return  day  of  the  process,  and  in  the  absence 
of  the  defendant,  the  cause  must  be  tried  at  the  place  specified  in  the 
process,  or  the  judgment  will  be  erroneous.  StevMrt  v.  Meigs,  12 
Johns.  417 ;  Case  v.  Yan  Ness,  1  Johns.  Gas.  243.  So,  if  issue  is 
joined,  and  the  cause  is  adjourned  for  trial,  and  the  defendant  does  not 
appear  on  the  adjourned  day,  the  cause  must  be  tried  at  the  place 
specified.  But  when  both  parties  appear,  either  on  the  return  of  pro- 
cess or  at  an  adjourned  day,  the  justice  may  adjourn  the  cause  to  a  more 
convenient  place  of  trial,  if  it  is  within  reasonable  distance  and  within 
the  same  town.  Morrell  v.  Near,  1  Cow.  112.  This  may  be  done  by  the 
justice  whether  the  parties  assent  or  dissent ;  and  if  they  accompany  him 
to  the  place  of  trial  without  objection,  consent  will  be  presumed.  lb.  It 
has  been  seen  that  on  the  return  of  the  summons  in  an  action,  the  justice 
must  wait  one  hour  for  the  appearance  of  the  parties,  unless  they 
sooner  appear.  Ante,  232.  The  same  rule  applies  to  the  adjourned 
day ;  and  a  justice  must,  in  all  cases,  wait  one  hour  before  proceed- 
ing to  trial  on  an  adjourned  day,  unless  the  parties  sooner  appear. 
Sherwood  v.  Saratoga  &  Washington  Railroad  Co.,  15  Barb.  650 ; 
Stafford  V.  Williams,  4  Denio,  182 ;  Shufelt  v.  Cramer,  20  Johns. 
309.  So  where  a  cause  is  held  open  to  a  particular  time  for  some 
reasonable  cause,  as  for  the  return  of  an  attachment  issued  against  de- 
faulting witnesses,  the  justice  must  wait  one  hour  for  the  parties  before 
proceeding  with  the  trial.  ClarJc  v.  Garrison,  3  Barb.  3T2.  And  in 
such  a  case,  if  the  justice  proceeds  with  the  trial  in  the  absence  of 
either  party,  before  the  expiration  of  the  hour,  his  judgment  will  be 
erroneous,  and  will  be  reversed  on  an  appeal.  lb.  The  justice  must  be 
careful  to  give  correct  information  to  parties  in  relation  to  proceedings 
pending  before  him.  In  one  case  a  defendant  appeared  before  a  jus- 
tice at  the  proper  hour  and  at  the  proper  place,  on  the  return  day  of 
process.  The  defendant  asked  the  justice  to  call  the  cause  in  which  he 
was  sued,  but  the  justice  informed  him  that  no  such  cause  was  pending, 
and  he  then  left  the  court  with  his  witnesses.  The  justice  afterward 
found  the  papers  in  the  cause,  and  adjourned  it  to  another  day  for  trial, 
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when  the  action  was  tried,  but  the  defendant  did  not  appear.  This 
was  held  erroneous  notwithstanding  the  plaintifE  claimed  that  he  had 
given  the  defendant  notice  of  the  trial,  which  the  defendant  denied. 
Murling  v.  Grote,  1  Hilt.  116  ;  S.  C,  3  Abb.  109.  So  where  the  de- 
fendant appeared  at  the  proper  time  and  place  for  the  return  of  pro- 
cess, and  the  justice  informed  him  that  the  action  was  discontinued,  and 
the  defendant  thereupon  left  court,  it  was  held  that  the  Justice  could 
not  afterward  proceed  with  the  cause  in  the  absence  of  such  defendant, 
on  the  ground  that  the  constable  had  made  a  mistake  in  informing  the 
justice  that  the  cause  was  discontinued.  Tyler  v.  01/ney,  12  Johns. 
378.  A  justice  has  no  right  to  proceed  before  the  expiration  of  the 
hour,  upon  the  ground  that  he  is  informed  by  the  plaintiff  that  the  de- 
fendant does  not  intend  to  appear ;  and  if  he  does  so  proceed  and 
render  a  judgment,  it  will  be  error.  Beach  v.  McOann,  1  Hilt.  256. 
The  justice  may  hold  open  a  cause  on  the  adjourned  day,  when  a  reason- 
able cause  exists  therefor.  This  subject  has  been  already  discussed. 
Ante,  367.  The  witnesses  ought  to  be  sworn  by  the  justice  before 
whom  the  trial  is  pending,  and  the  justice  cannot  be  sworn  as  a  witness 
by  another  justice,  who  administers  an  oath  for  that  purpose.  Perry  v. 
Weyman,  1  Johns.  520 ;  Morss  v.  Morss,  11  Barb.  510 ;  S.  C,  1  Code 
E,ep.  (N.  S.)  374.  But  the  parties  may  waive  any  such  objection,  and  if 
they  consent  that  the  justice  shall  be  swox-n  as  a  witness  by  some  other 
justice  ;  or  that  he  may  give  his  statements  without  being  sworn  at  all ; 
or  if  this  is  done  without  objection,  the  irregularity  will  be 
waived,  and  it  cannot  be  reviewed  on  an  appeal.  jReed  v.  GiUett,  12 
Johns.  296 ;  Blanchard  v.  Richly,  7  id.  198 ;  Morss  v.  Morss,  11  Barb. 
510  ;  S.  C,  1  Code  Rep.  (N.  S.)  374. 

A  plaintiff  may  discontinue  his  action  at  any  time  before  the  cause 
has  been  committed  to  the  jury,  but  not  afterward.  A^ol.  1,  p.  43, 
§  3007.  If  the  trial  is  before  the  justice  without  a  jury,  he  may  discon- 
tinue at  any  time  before  the  cause  is  finally  submitted  to  the  justice 
for  judgment.  There  may  be  many  reasons  why  a  plaintiff  should 
prefer  to  withdraw  his  action.  He  may  be  disappointed  by  the  non- 
appearance of  his  witnesses ;  the  evidence  may  differ  from  what  it  was 
expected  or  represented  to  be ;  he  may  discover  during  the  trial  that 
important  evidence  exists  which  was  unknown  to  him  before  the  trial 
commenced ;  he  may  wish  to  impeach  or  contradict  witnesses  on  the 
other  side,  who  have  surprised  him  by  untrue  or  unexpected  state- 
ments; he  may  discover  that  he  has  omitted  to  perform  some  act 
which  is  important  for  the  purpose  of  giving  him  a  right  of  action  ; 
and  when  from  any  of  these  reasons  or  others  of  a  similar  nature,  it  is 
88 
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evident  that  a  fair  trial  cannot  be  had  it  is  the  right  of  the  plaintiff  to 
discontinue  his  action.  By  so  doing  he  will  of  course  subject  himself 
to  the  costs  of  the  action,  and  the  payment  of  his  own  expenses.  The 
right  of  the  plaintiff  to  withdraw  his  action  is  not  affected  by  the 
nature  of  the  defense  interposed.  And  though  a  defendant  may  inter- 
pose the  defense  of  a  set-off  and  establish  its  truth  so  as  to  entitle  him 
to  a  judgment  in  his  favor  if  the  cause  were  actually  decided,  this  will 
not  prevent  the  plaintiff  from  discontinuing  his  action  if  he  electa  to  do 
so,  and  makes  known  his  election  before  the  actual  submission  of  the 
cause  to  the  justice  or  jury.  Bidvjell  v.  Weeks,  2  Hilt.  106.  And 
where  a  plaintiff  fails  to  appear  on  the  adjourned  day,  the  justice  must 
render  a  judgment  of  nonsuit ;  he  has  no  right  to  hear  the  evidence'  of 
the  defendant  proving  a  set-off,  and  then  render  a  judgment  in  his 
favor  against  the  plaintiff.  Norris  v.  BleaJcley,  3  Abb.  107 ;  S.  C,  1 
Hilt.  90.  The  non-appearance  of  the  plaintiff  on  the  return  day  of 
the  process,  or  on  the  adjourned  day,  is  equivalent  to  a  withdrawal 
of  the  action.  And  the  statute  so  treats  it  by  requiring  the  justice  to 
render  a  judgment  of  nonsuit  against  a  plaintiff  who  fails  to  appear. 
Vol.  1,  p.  44,  §  3013.  Nonsuits  are  either  voluntary  or  compulsory. 
They  are  voluntary  where  a  plaintiff  intentionally  withdraws  his  action 
when  he  is  present  in  court ;  or  where  he  intentionally  omits  to  be 
present  and  answer  to  his  action  when  it  is  called.  A  nonsuit  is  com- 
pulsory when  it  is  granted  aginst  the  wishes  and  consent  of  the 
plaintiff,  and  on  motion  of  the  defendant.  The  subject  of  voluntary 
nonsuits  has  been  already  sufficiently  noticed  ;  and  the  following  cases 
will  relate  to  compulsory  nonsuits. 

The  motion  must,  in  all  cases,  be  made  by  the  defendant,  before  the 
cause  is  finally  submitted  to  the  justice  or  jury  for  a  final  decision. 
After  a  cause  has  been  actually  submitted  to  a  jury  for  their  decision 
upon  a  question  of  fact,  the  justice  has  no  right  to  take  the  cause  from 
them,  and  nonsuit  the  plaintiff.  Young  v.  Subbell,  3  Johns.  430 ; 
Gillilan  v.  Spratt,  3  Daly,  440 ;  S.  C,  41  How.  27  ;  8  Abb.  N.  S.  14. 
And  since  the  jury  are  made  judges  of  questions  of  law,  as  well  as  fact, 
there  is  no- reason  why  the  same  rule  ought  not  to  be  applied  when  a 
question  of  law  has  been  finally  submitted  to  the  jury.  After  a  cause 
has  been  completely  tried,  and  submitted  to  a  justice  for  his  adjudica- 
tion upon  the  merits,  it  is  too  late  to  move  for  a  nonsuit.  M/weU  v.  Mc- 
Queen, 10  Wend.  519  ;  Peters  v.  Borsey,  3  E.  D.  Smith,  115.  See 
Gillilan  v.  Spratt,  3  Daly,  440 ;  S.  C,  41  How.  27 ;  8  Abb.  IST.  S.  14. 

A  motion  for  a  nonsuit  is  usually  decided  at  once  on  the  trial.  This, 
however,  is   not  the  invariable  rule.     If  the  cause  is  tried   before 
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a  justice,  without  a  jury,  and  a  motion  for  a  nonsuit  is  made  before  the 
final  submission  of  the  cause  to  the  justice,  and  the  decision  of  the 
motion  is  reversed,  he  may  subsequently  render  a  judgment  of  nonsuit, 
which  will  be  as  valid  as  though  rendered  on  the  trial  at  the  time  of 
making  such  motion.     Seaman  v.  Ward,  1  Hilt.  25. 

When  a  motion  is  made  for  a  nonsuit,  the  defendant  should  state 
fully  and  distinctly  the  grounds  of  his  motion.  In  one  case  the 
grounds  were  stated  thus,  "  that  the  plaintiff  had  shown  no  right  to 
recover ; "  and  also,  "  that  the  evidence  did  not  entitle  the  plaintiff  to 
recover  under  the  complaint  in  this  cause."  The  motion  was  denied, 
and  on  an  application  for  a  new  trial  the  court  said  :  "  The  motion  for 
a  nonsuit  was  properly  denied.  The  first  ground  upon  which  the  de- 
fendants relied  was,  that  the  plaintiff  had  shown  no  right  to  recover. 
This  was  entirely  too  general  and  indefinite.  The  ground  relied  upon 
should  have  been  so  specifically  stated  that  the  court  and  the  opposite 
counsel  might  understand  the  real  point  which  the  party  intended  to 
raise.  This  is  due  to  the  court,  to  enable  it  to  determine  the  question 
intelligently.  It  is  also  due  to  the  opposite  party,  that  he  may,  if  he 
can,  obviate  the  objection  by  further  evidence."  Trustees  of  St.  Ma/ry's 
Church  V.  Cagger,  6  Barb.  576,  581  ;  Castle  v.  Duryea,  32  id.  480 ; 
and  see  Underhill  v.'  Pomeroy,  2  Hill,  603 ;  7  id.  388 ;  Ansonia  Brass 
and  Copper  Co.  v.  Pratt,  10  Hun,  443. 

This  rule,  however,  applies  to  those  cases  only  in  which  a  defendant 
wishes  to  raise  a  question  as  to  some  particular  defect  in  the  proofs  of 
plaintiff ;  which  defect  the  plaintiff  might  perhaps  be  able  to  supply 
if  the  precise  objection  or  defect  were  specified.  But  when  the  defend- 
ant relies  upon  the  ground  that  the  plaintiff  cannot  recover  upon  the 
whole  case,  because  the  entire  evidence  and  the  law  applicable  thereto 
will  not  authorize  a  recovery,  no  other  objection  than  a  general  one 
need  be  taken.  Ansonia  Brass  and  Copper  Co.  v.  Pratt,  10  Hun, 
443.  In  such  a  case  the  objection  is  specific,  for  it  apprises  the  plaint- 
iff that  the  defendant  wiU  insist  that  upon  the  whole  merits  of  the 
case  there  is  no  legal  right  of  action.  A  defendant  ought  to  be  careful 
to  ascertain  that  a  general  objection  is  sufficient,  before  he  rests  his 
cause  upon  it.  And  in  every  case  in  which  he  relies  upon  the  ground 
that  some  particular  fact  or  state  of  facts  has  not  been  proved,  which 
ought  to  be  proved  to  make  a  case,  the  particular  defects  ought  to  be 
specifically  stated. 

A  nonsuit  ought  not  to  be  granted  on  the  ground  that  the  plaintiff's 
counsel  has  not,  in  his  opening  address,  stated  facts  sufficient  to  con- 
stitute a  cause  of  action.    Stewart  v.  Hamilton,  28  How.  265  ;  S.  C, 
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18  Abb.  298.  If,  however,  he  should  make  an  admission  in  his  open- 
ing, which  is  fatal  to  the  plaintiffs  case,  and  which  renders  the  taking 
of  evidence  a  useless  formality,  a  nonsuit  may  be  granted.     lb. 

A  motion  for  a  nonsuit  is  generally  made  at  the  close  of  the  plaint- 
iflE's  evidence  in  chief,  and  after  he  has  rested  his  cause.  This  is  the 
proper  time  to  make  the  motion,  when  it  is  founded  upon  defects  in 
the  proofs  on  the  plaintiff's  part.  But  this  is  not  the  only  time  when 
the  motion  can  be  properly  made  ;  for  a  nonsuit  may  be  granted  on 
the  whole  case  after  the  entire .  evidence  is  closed.  RucLd  v.  Davis,  7 
Hill,  529 ;  S.  0.,  3  id.  287 ;  Fort  v.  Collins,  21  Wend.  109 ;  Jansen  v. 
Acker,  23  id.  480.  It  is  very  rarely  the  case,  however,  that  a  nonsuit 
can  be  granted  upon  the  whole  evidence  in  the  case.  There 
will  almost  always  be  some  conflict  in  the  evidence  upon  some 
question  of  fact  and  in  that  case  the  question  must  be  submitted 
to  the  jury,  if  one  is  impaneled  to  try  the  action.  Justices 
are  frequently  in  great  doubt  whether  a  nonsuit  ought  to  be 
granted;  and  in  all  cases  of  doubt  it  is  best  to  err  on  the 
safe  side  by  denying  the  motion.  The  test  whether  or  not  a  non- 
suit should  be  granted  is  easily  stated,  but  sometimes  difficult  to  ap- 
ply. If  the  evidence,  viewed  in  the  most  favorable  light,  will  war- 
rant the  jury  in  finding  a  verdict  in  favor  of  the  plaintiff,  a  nonsuit 
cannot  properly  be  granted.  Olemence  v.  City  of  Avbv/rn,  66  N.  T. 
334 ;  Thompson  v.  Lumley,  50  How.  105 ;  Carl  v.  Ayers,  53  N.  Y. 
140.  In  considering  the  propriety  of  a  nonsuit  the  plaintiff  is  entitled 
to  the  concession  that  the  facts  existed  as  they  appear  in  the  evidence 
on  his  part,  and  upon  these  facts,  aided  by  any  fact  favorable  to  the 
plaintiff  proved  by  the  defendant,  the  right  of  the  court  to  nonsuit  is 
to  be  determined.  lb.  If  any  defect  in  the  plaintiffs  testimony  is 
supplied  by  the  evidence  of  the  defendant's  witnesses,  the  plaintiff  is 
entitled  to  the  benefit  of  that  evidence  in  support  of  a  denial  of  the 
nonsuit.  Fainton  v.  Northern  Oeni/ral  R.  R.  Co.,  83  N.  Y.  7.  And 
whenever  there  is  any  conflict  in  the  evidence,  upon  a  question  of  fact, 
the  cause  must  be  submitted  to  the  jury,  if  there  is  one  impaneled, 
instead  of  granting  a  nonsuit.  Thompson  v.  Dickerson,  13  Barb. 
108;  Ernst  v.  Hudson  River  R.  R.,  32  id.  159;  McOrath  v.  Same, 
id.  144 ;  Russell  v.  Cronkhite,  id.  282  ;  Smith  v.  Tiffany,  36  id.  23. 

If,  however,  there  is  a  material  defect  in  the  proof  on  the  part  of 
the  plaintiff,  so  that  he  is  not  entitled  to  recover,  or  if,  on  the  whole 
evidence  in  the  case,  the  plaintiff  cannot  recover,  and  there  is  no  con- 
flict in  the  evidence,  so  that  the  question  can  be  disposed  of  upon  un- 
disputed facts,  a  nonsuit  may    properly  be  granted.      Carpenter  v. 
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Smith,  10  Barb.  663 ;  Baring  v.  JV.  Y.  cSs  Erie  E.  B.,  13  id.  9  ;  Fox 
V.  Decker,  3  E.  D.  Smith,  150  ;  Bevrne  v.  Dord,  4  Duer,  69 ;  Morri- 
son V.  N.  T.  c&  If.  H.  E.  E.  Co.,  32  Barb.  568  ;  Sheldon  v.  Hudson 
Eiver  E.  E.,  29  id.  227 ;  Stuart  v.  Simpson,  1  Wend.  376 ;  Demyer 
V.  Souzer,  6  id.  436 ;  Eudd  v.  Davis,  3  Hill,  287. 

Whenever  the  case  is  such  that  a  court  would  set  a  verdict  aside,  on 
the  ground  that  it  was  unsupported  by  evidence,  or  was  contrary  to  it,  a 
nonsuit  may  be  granted.  lb. ;  Thompson  v.  Lumley,  50  How.  105 
Carl  V.  Ayers,  53  N.  Y.  14.  And  whenever  a  nonsuit  may  be  de- 
manded, as  a  matter  of  right,  it  is  error  to  refuse  it  if  a  motion  is  prop- 
erly made  for  that  purpose.  Lomer  v.  Meeker,  25  N".  T.  361.  Where 
the  uncontradicted  evidence  in  a  case  establishes  the  defense  of  usury, 
it  will  be  error  to  refuse  a  nonsuit  if  it  is  demanded.  lb. '  That  the 
jury  might  choose  to  discredit  unimpeached  evidence,  which  is  not  in- 
credible on  its  face,  is  no  reason  for  submitting  it  to  their  considera- 
tion, lb.  But  if  a  nonsuit  is  asked,  at  the  close  of  the  plaintiff's  evi- 
dence, on  the  ground  of  a  defect  in  the  proofs,  the  court  ought  to 
permit  the  defect  to  be  supplied,  if  the  plaintiff  offers  to  give  the  neces- 
sary evidence.  Lewis  v.  Eider,  13  Abb.  1.  A  refusal  to  receive  the 
evidence  will  be  sufficient  ground  for  reversing  the  judgment.  lb. 
And  where  the  evidence  has  been  closed,  and  the  cause  summed  up  on 
the  part  of  the  defendant,  a  new  trial  has  been  granted  because  of  a 
refusal  to  receive  material  evidence  at  that  stage  of  the  cause.  Mercer 
V.  Sayre,  7  Johns.  306. 

When  a  motion  is  made  for  a  nonsuit  at  the  close  of  the  plaintiff's 
case,  on  account  of  a  defect  in  his  proofs,  the  defendant  must  be  care- 
ful that  he  does  not  subsequently  supply  the  defect ;  for  if  he  does, 
the  error  in  refusing  the  nonsuit  will  be  waived.  Colegrove  v.  Harlem 
and  New  Haven  Eailroad,  6  Duer,  383 ;  Mayor  of  New  York  v. 
Mason,  1  Abb.  344 ;  Hylamd  v.  Sherman,  2  E.  D.  Smith,  235  ;  Sche- 
nectady and  Saratoga  Plankroad  Co.  v.  Thatcher,  11  N.  T.  102 ; 
BaUa/rd  v.  Lockwood,  1  Daly,  158;  Carl  v.  Ayers,  53  K  Y.  14; 
Painton  v.  Northern  Central  E.  E.  Co.,  83  id.  7.  If  the  defect 
in  the  proof  is  supplied  by  either  party  during  the  trial,  that  will 
be  sufficient.  lb.  A  nonsuit  may  be  granted  as  to  some  of  the  defend- 
■  ants,  and  refused  as  to  the  others.  The  application  is  in  the  nature  of 
a  nonsuit,  although  it  is,  in  form,  a  motion  by  some  of  the  defendants 
to  be  discharged.  In  an  action  for  a  tort  where  there  are  several  de- 
fendants if  there  are  some  of  the  defendants  against  whom  no  evidence 
is  given,  they  are  entitled  to  be  discharged  at  the  close  of  the  plaintiff's 
case  and  this  is  a  matter  of  right,  not  a  mere  discretionary  power  of 
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the  justice.  McMartm  v.  Taylor,  2  Barb.  356  ;  Dominiok  v.  Backer, 
3  id.  18.  The  same  rule  applies  when  the  action  is  joint  and  several, 
so  that  there  may  be  a  recovery  against  some  of  the  parties  even  if  no 
cause  of  action  is  proved  against  the  others,  as  in  the  case  of  an  action 
against  the  makers  and  indorsers  of  a  note,  etc.  But  when  the  cause 
of  action  is  joint,  and  not  several  nor  joint  and  several,  the  recovery 
must  be  sustained  against  all  of  the  parties,  or  it  cannot  be  maintained 
against  any.  In  the  case  of  joint  debtors  there  is  not  usually  much  dif- 
iiculty.  How  far  a  misjoinder  or  nonjoinder  of  parties  may  be  deemed 
a  ground  for  nonsuit  has  been  considered  elsewhere.  See  oMe,  78, 
80,  94. 

A  nonsuit  may  be  granted  in  an  action  of  replevin  in  the  same  man- 
ner as  in  other  actions.  Wbodburn  v.  Chamherlm,  17  Barb.  446 ; 
Gale  V.  Hoysradt,  7  Hill,  179.  Where  a  plaintifiE  is  nonsuited  and  he 
brings  an  appeal,  the  defendant  may  rely  upon  any  fact  which  appears 
in  the  case,  to  show  that  the  action  was  not  maintainable.  Newcomh 
V.  Ola/rh,  1  Denio,  226.  If  the  decision  is  correct  upon  any  ground,  it 
is  of  no  consequence  that  the  justice  put  the  decision  upon  untenable 
grounds.  lb. ;  Munro  v.  Potter,  34  Barb.  358.  And  see  Pepper  v.  Haight, 
20  id.  429.  A  mere  nonsuit  is  not  a  bar  to  a  new  action.  Coit  v.  Beard 
33  Barb.  357 ;  ElweU  v.  McQueen,  10  Wend.  519  ;  Seaman  v.  Wa/rd, 
1  Hilt.  52  ;  Wheeler  v.  Euchmam,,  51  N.  Y.  391  ;  People  v.  Vilas,  3 
Abb.  (K  S.)  252;  S.  C,  36  N.  Y.  459 ;  1  Trans.  App,  209  ;  Dexter  y. 
Gla/rh,  22  How.  289  ;  S.  C,  35  Barb.  271 ;  Mechanics'  Banking  As- 
sociation V.  Mariposa  Co.,  7  Rob.  225. 

In  a  court  of  record,  a  dismissal  of  the  complaint,  Avith  a  judgment 
thereon,  in  an  action  between  the  same  parties  where  the  merits  were 
inquired  into,  will  be  a  bar  to  a  subsequent  action  for  the  same  cause, 
especially  if  the  action  is  such  a  one  as  would  have  been  tried  in  a 
court  of  equity  under  the  former  practice.  Bostwick  v.  Abbott,  40 
Barb.  331.    And  see  vol.  2,  p.  749. 

Where  the  action  is  founded  upon  a  tort  for  the  wrongful  taking  and 
conversion  of  the  plaintiff's  property,  and  there  is  an  entire  failure  to 
prove  that  the  taking  was  wrongful,  or  that  there  was  any  fraudulent 
intent  on  the  part  of  the  defendant,  the  plaiatiff  ought  to  be  non- 
suited if  a  proper  motion  is  made  for  that  purpose.  Hansom  v.  Wet- 
TTbore,  39  Barb.  104.  In  such  a  case,  the  plaintiff  cannot,  at  the  close 
of  the  case,  elect  to  waive  the  tort  and  recover  as  upon  a  contract.  lb. 
The  court  will  not  grant  an  amendment  which  will  change  the  entire 
nature  and  form  of  the  action,  as  by  changing  the  complaint  from  tort 
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to  contract,  when  the  motion  is  not  made  until  after  the  entire  case  is 
closed.  lb. 

There  are  several  matters  relating  to  the  discretion  of  the  justice 
which  will  be  noticed  elsewhere.  The  recalling  of  witnesses,  the  ad- 
journment of  the  cause,  and  numerous  other  similar  matters  are  mat- 
ters of  common  occurrence,  whether  the  trial  is  with  a  jury  or  without 
one.  If  any  matter  of  defense  has  arisen  since  the  last  adjournment, 
the  defendant  may  interpose  it  by  way  of  answer.  And  such  answer 
may  be  put  in  at  any  time  before  the  verdict  is  rendered  or  before  the 
cause  has  been  submitted  finally  to  the  justice.  Broome  v.  Beardsley, 
3  Gaines,  172.  This  answer  is  as  applicable  to  a  justice's  court  as  to  a 
court  of  record.  Hessequie  v.  Brownson,  4  Barb.  541 ;  West  v.  Stem- 
ley,  1  Hm,  69. 


CHAPTER  III. 

4 

TKIAL  WITHOUT  A  JUEY. 

A  trial  is  the  judicial  examination  of  the  issues  between  the  parties, 
"whether  they  be  issues  of  law  or  of  fact.  YermiVyea  v.  Palmer,  52  N. 
Y.  471, 474 ;  Third  Nat.  Bank  of  Syracuse  v.  McKinstry,  2  Hun,  443. 

After  the  service  and  return  of  process,  an  issue  is  usually  joined  by 
the  parties.  And  after  both  parties  have  appeared,  an  issue  must  be 
joined  before  an  adjournment  can  be  had,  unless  the  defendant  neglects 
or  refuses  to  plead,  by  putting  in  a  demurrer  or  an  answer.  Ante,  281. 
In  ease  the  defendant  does  not  appear  and  join  issue,  the  plaintiff  must 
still  put  in  his  complaint  in  the  action,  the  truth  of  which  must  be 
proved  in  the  same  manner  as  though  a  denial  had  been  interposed  by 
an  answer.  Blair  v.  Bartlett,  75  N.  Y.  150.  There  is  an  exception 
to  the  rule  where  a  verified  complaint  was  served  with  the  summons  in 
a  case  authorized  by  law.  In  the  latter  case  all  the  facts  alleged  in  the 
complaint  are  to  be  taken  as  true  without  further  proof. 

So  if  the  defendant  does  appear  and  joins  issue,  and  the  trial  is  ad- 
journed to  a  future  day,  at  which  time  the  defendant  does  not  appear, 
there  will  be  an  issue  to  try.  Where  no  answer  is  put  in  by  the  de- 
fendant, there  is,  technically  speaking,  no  issue  to  try.  But  except  in 
case  of  a  failure  to  answer  a  verified  complaint,  the  law  does  not  recognize 
a  default  in  an  action  in  justice's  court,  and,  although  no  answer  is  inter- 
posed, the  plaintiff  is  required  to  substantiate  his  case  by  competent  evi- 
dence or  he  cannot  recover  a  valid  judgment.  Vol.  1,  p.'  9,  §  2891 ;  id.,  p. 
39,  §2988  ;  Armstrong  y.  Smith,  44  Barb.  120  ;  PerTcvnsY.  Stellins,  29 
id.  523.  The  evidence  must  also  be  sufiicient  to  warrant  the  judg- 
ment, and  if  there  is  a  total  want  of  evidence,  or  a  material  defect  in 
the  proofs,  the  judgment  will  be  reversed  on  an  appeal.  Carter  v. 
Pallimore,  2  Sandf.  222 ;  Swift  v.  Falconer,  id.  640  ;  Alburtis  v. 
McCready,  2  E.  D.  Smith,  39  ;  Howard  v.  Brown,  id.  247  ;  Jones  v. 
Pridham,  3  id.  155  ;  McCollum  v.  McClave,  1  Hilt.  141 ;  Perkins 
V.  Stebhins,  29  Barb.  523.  But  this  rule  does  not  extend  further  than 
to  require  a  plaintiff  to  prove  his  case,  in  the  same  manner  as  though 
a  general  denial  had  been  interposed.  The  plaintiff  is  not  bound, 
therefore,  to  negative  any  affirmative  defense  which  a  defendant 
might  have  set  up  by  answer ;  and  for  that  reason,  no  proof  need  be 
given  to  avoid  the  statute  of  limitations,  or  to  show  that  payment  has 
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Proof  of  the  issues. 


not  been  made,  or  to  establish  any  other  fact  which  would  be  sufficient 
to  answer  an  affirmative  defense,  had  one  been  interposed.  Humphrey 
V.  Persons,  23  Barb.  313. 

The  rule  is  the  same  when  the  defendant  has  appeared  and  answered 
at  the  return  of  process,  by  putting  in  a  general  denial,  and  also  set- 
ting up  an  affirmative  defense.  If  he  does  not  appear  at  the  trial,  and 
prove  the  truth  of  his  affirmative  defease,  the  plaintiff  will  not  be  re- 
quired to  prove  any  thing  more  than  is  put  in  issue  by  the  general  de- 
nial. As  to  the  affirmative  defense,  the  burden  of  proof  is  on  the  de- 
fendant, and  until  he  gives  some  evidence  of  its  truth  the  plaintiff  is 
not  required  to  negative  such  defense  by  proofs.  Humphrey  v.  Per- 
sons, 23  Barb.  314 ;  Lefferts  v.  Hollister,  10  How.  383.  There  are  in- 
stances, however,  in  which  the  defense  may  be  established  by  the 
plaintiff's  evidence.  For  instance,  an  action  is  brought  upon  a  prom- 
issory note  which  is  barred  by  the  statute  of  limitations,  and  this  ap- 
pears from  the  note  itself.  In  such  a  case,  if  the  defendant  appears 
and  pleads  the  statute  as  a  defense,  no  proof  of  the  truth  of  the  defense 
need  be  given.  And  although  the  defendant  does  not  appear  at  the 
trial,  the  defense,  if  pleaded,  must  be  allowed,  unless  some  proof  is 
given  by  the  plaintiff  to  show  that  the  demand  has  been  continued  in 
force,  or  that  it  has  been  revived  or  renewed  in  some  legal  manner. 
Penfield  v.  Jacobs,  21  Barb.  335 ;   Walrod,  v.  Bennett,  6  id.  144:. 

The  rules  in"  relation  to  the  trial  of  issues  of  law  have  been  noticed 
when  treating  of  demurrers.  Ante,  338  to  344.  When  no  defense  is 
interposed  by  the  defendant,  or  when  a  defense  is  interposed,  the  ac- 
tion must  be  tried  if  the  plaintiff  requires  it.  When  no  issue  is  joined, 
the  cause  must  be  tried  by  the  justice  without  a  jury.  But  if  ah  issue 
has  been  joined,  either  party  may  demand  that  the  cause  be  tried  by  a 
jury.  Yol.  1,  p.  40,  §  2990.  If  neither  party  demands  a  trial  by  jury, 
the  justice  must  try  the  issue,  hear  the  allegations  and  proofs  of  the 
parties,  and  render  judgment  according  to  law  and  equity,  as  the  very 
right  of  the  case  appears.  Vol.  1,  p.  39,  §  2989.  In  such  a  ease  the 
justice  performs  the  functions  of  both  court  and  jury.  As  a  court  he 
determines  the  competency  of  witnesses,  and  of  the  evidence  offered, 
and  he  also  determines  all  the  other  questions  which  arise  in  relation 
to  the  conduct  of  the  trial.  And  all  such  matters  are  to  be  decided  in 
the  same  manner  as  though  a  jury  had  been  impaneled.  Acting  in 
the  capacity  of  a  juror,  he  is  required  to  decide  all  questions  of  fact 
which  may  arise  upon  the  pleadings  and  the  evidence. 

This  mode  of  trial  has  some  advantages  over  a  trial  by  jury.  If  the 
justice  is  careful  to  take  full  notes  of  the  evidence,  which,  as  a  matter 
89 
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of  duty  he  ought  to  do,  he  will  be  able  to  know  with  certainty  what 
the  evidence  is  which  was  given  on  the  trial.  He  also  has  another 
important  advantage  in  the  discharge  of  his  duty ;  he  has  four  days  for 
deliberation,  during  which  time  he  can  carefully  weigh  and  compare 
the  entire  evidence.  And  in  cases  of  doubt  he  can  advise  with  some 
able  and  impartial  legal  adviser  who  can  render  valuable  assistance. 

The  first  point  which  a  justice  should  clearly  understand  is  that  in 
relation  to  the  issues  which  he  is  called  upon  to  try.  An  examination 
of  the  pleadings  will  generally  determine  this  question.  After  ascer- 
taining what  issues  are  to  be  tried  the  evidence  ought  to  be  confined  to 
the  proof  or  the  disproof  of  those  issues,  or  of  such  matter  as  answers 
or  qualifies  them.  The  plaintiff  is  entitled,  on  introducing  his  evidence 
in  chief,  to  prove  such  facts  as  establish  the  truth  of  the  allegations  in  the 
complaint.  After  he  rests  his  cause  the  defendant  is  entitled  to  prove 
such  matters  as  disprove  the  plaintiff's  case ;  and  also  to  prove  such 
other  matters  as  legally  tend  to  establish  the  defense  set  up  in  the 
answer.  After  the  defendant  has  rested  his  case  the  plaintiff  is  entitled 
to  introduce  evidence  to  disprove  the  defense,  or  to  explain  and  qualify 
it. 

"What  facts  and  circumstances  are  relevant  and  competent  evidence 
frequently  perplex  the  most  skillful,  and  a  justice  must  exercise  his 
best  judgment  upon  such  questions  as  arise  for  his  decision.  When  it 
is  doubtful  whether  evidence  is  admissible,  it  is  the  usual  practice  to 
receive  it,  if  the  party  offering  it  insists  upon  its  reception.  This,  of 
course,  is  understood  to  apply  to  those  cases  in  which  the  justice  has 
real  and  sincere  doubts  upon  the  question.  For  a  justice  is  not  by  any 
means  authorized  to  admit  evidence  which  he  is  satisfied  is  inadmissible, 
however  much  its  reception  may  be  urged  by  the  party  offering  it.  When 
evidence  is  offered  and  its  admission  is  objected  to,  the  justice  ought  care- 
fully and  fully  to  write  out  in  his  minutes  both  the  offer  and  the  objec- 
tion. He  will  thus  see  clearly  what  is  offered  and  what  is  objected,  and 
can  then  decide  intelligently ;  and  if  a  return  is  required  of  him,  he  can 
return  truly  and  clearly  the  offer  and  the  objections,  with  his  ruling 
thereon. 

A  justice  cannot,  like  a  juror,  be  challenged  and  set  aside  by  a  de- 
fendant. And.  although  a  justice  may  be  related  to  the  plaintiff,  or 
may  be  interested  in  the  result  of  the  action,  or  may  be  unduly  partial 
to  the  plaintiff,  he  cannot  be  prevented  from  trying  the  cause.  But 
the  rights  of  a  defendant  are  not  lost  or  jeopardized  in  consequence. 
An  appeal  from  the  judgment  rendered  will  correct  all  such  improprie- 
ties.    And  when  the  facts  do  not  appear  in  the  return,  the  proof  may ' 
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be  made  upon  affidavits,  or  by  oral  evidence,  wlien  error  in  fact  is  as- 
signed. Any  objection  whicli  exists  why  tlie  justice  ought  not  to  try 
the  cause'  should  be  made  before  the  trial  is  commenced,  or  before  it 
is  closed,  if  the  party  knows  of  the  objection.  So,  when  a  defendant 
desires  to  make  an  objection  to  a  recovery,  on  the  part  of  the  plaintiff, 
because  of  a  defect  in  the  proofs,  or  because  of  the  illegality  of  the 
evidence,  the  objection  must  be  taken  on  the  trial,  if  the  objecting  party 
is  present  at  the  trial.  Westhrooh  v.  Douglass,  21  Barb.  602  ;  Jencks 
V.  Smith,  1  N.  Y.  90,  and  cases  cited  ;  Austin  v.  Burns,  16  Barb.  643. 
But,  if  the  defendant  does  not  appear  at  the  trial,  he  may  urge  objec- 
tions to  the  legality  of  the  evidence,  upon  an  appeal  taken  from  the 
judgment.  Northrup  v.  Jackson,  13  "Wend.  85  ;  Squier  v.  Gould,  14 
id.  159  ;  Finch  v.  McDowall,  7  Cow.  537 ;  Clark  v.  Van  Vrancken, 
20  Barb.  278 ;  JPerkins  v.  Stebbins,  29  id.  523  ;  Davidsons.  Hutchi/ns, 
1  Hilt.  123 ;  Armstrong  v.  Smith,  44  Barb.  120 ;  Everett  v.  Pa/rks, 
62  id.  9 ;  Pultz  v.  Dios^,  53  How.  270. 

On  the  other  hand,  any  objection  to  the  competency  of  a  juror  must 
be  taken  in  the  court  below,  and  a  failure  to  appear  and  take  the  objec- 
tion will  be  a  waiver  of  it.  Clark  v.  Van  Vra/nken,  20  Barb.  278. 
And  see  Eggleston  v.  Smiley,  17  Johns.  133.  So  objections  to  the  form 
of  pleadings  will  be  waived  by  non-appearance  in  the  court  below. 
Stafford  v.  Williams,  4  Denio,  182. 

If  a  plaintiff  intends  to  submit  to  a  voluntary  nonsuit,  it  must  be 
done  before  the  cause  is  finally  submitted  to  the  justice.  If  it  is  not 
done  before  that  time,  and  the  cause  is  submitted  to  the  justice  for  his 
decision  upon  the  merits,  he  is  bound  to  render  a  judgment  upon  the 
merits ;  and  he  is  not  authorized  to  grant  a  nonsuit  at  a  subsequent 
time,  on  the  ground  of  a  defect  in  the  proofs.  An  intentional  omis- 
sion to  render  a  judgment  in  such  a  case  would  be  indictable  as  a  mis- 
demeanor, since  a  justice  is  always  indictable  for  an  intentional  omis- 
sion of  any  of  the  duties  of  his  office.  People  v.  Coon,  15  "Wend.  277 ; 
People  V.  Brooks,  1  Denio,  457. 

If  a  justice  should  render  a  judgment  of  nonsuit,  instead  of  a  final 
judgment  upon  the  merits,  that  would  not  change  the  legal  rights  of 
the  parties,  because  the  law  will  construe  the  judgment  of  nonsuit  as 
a  final  judgment,  and  wiU  bar  any  subsequent  action  upon  the  original 
cause  of  action.  Elwell  v.  McQueen,  10  Wend.  519;  Hess  v.  Beek- 
Tnan,  11  Johns.  457.  If  the  justice's  docket  shows  a  judgment  of  non- 
suit, it  will  be  conclusive  upon  that  point,  because  parol  evidence  is  not 
admissible  to  show  that  the  cause  was  submitted  to  him  on  the  merits, 
and  the  judgment  would  not  be  a  bar  to  another  action.     Brinimall  v. 
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Foster,  7  "Wend.  103.  So  if  a  justice  should  omit  to  render  any  judg- 
ment whatever,  the  mere  submission  of  the  cause  to  him  would  not  bar 
a  subsequent  action  for  the  same  cause.  Young  v.  Rirnimell,  5  Hill, 
60 ;  S.  C,  7  id.  503.  "Where  a  nonsuit  is  granted  upon  a  given  state 
of  facts,  and  upon  an  appeal  the  judgment  of  nonsuit  is  reversed  and  set 
aside,  the  decision  establishes  the  right  of  the  plaintiff  to  recover  upon 
proof  of  a  similar  state  of  facts  upon  a  subsequent  trial.  Buell  v. 
Trustees  of  Lochport,  8  N.  Y.  55.  The  credibility  of  witnesses  must 
be  decided  as  a  question  of  fact,  and  a  nonsuit  cannot  be  ordered  on 
the  ground  that  the  plaintiff's  witnesses  are  not  entitled  to  credit.  Mer- 
riU  V.  Lyon,  3  Barb.  110. 

The  decision  of  a  justice  upon  a  question  of  fact  is  treated  in  the 
same  manner  as  the  verdict  of  a  jury.  Harpell  v.  Curtis,  1  E.  D. 
Smith,  78.  In  deciding  a  question  of  fact  the  justice  should  always 
remember  the  rule  which  throws  the  burden  of  proof  upon  the  party 
who  holds  the  affirmative  of  the  issue  in  question.  "When  the  com- 
plaint is  met  by  a  denial  of  all  its  allegations,  the  burden  of  proof  is 
on  the  plaintiff,  and  there  ought  to  be  a  preponderance  of  evidence  in 
his  favor  before  he  is  entitled  to  recover.  A  doubtful  case,  or  a  mere 
possibility  from  wMch  it  may  be  conjectured  that  he  has  a  cause  of 
action,  will  not  answer..  If  there  are  doubts,  the  advantage  which 
arises  from  them  goes  for  the  benefit  of  the  defendant.  Ante,  656. 
If  the  evidence  is  conflicting,  it  is  for  the  justice  to  weigh  the  credit  of 
the  witnesses,  and  all  the  circumstances  of  the  case  before  he  can  decide 
where  the  balance  of  proof  lies.  See  cmte,  649  to  656.  So,  where  the 
complaint  is  admitted,  either  expressly,  or  by  implication  by  not  deny- 
ing it,  and  the  defendant  relies  upon  an  affirmative  defense,  the  burden 
of  proof  is  then  thrown  upon  him,  and  before  he  can  succeed  in  the 
action,  he  must  establish  such  defense  as  clearly  as  a  plaintiff  is  re- 
quired to  do  when  a  denial  is  interposed  to  the  complaint.  The  rules 
by  which  the  credit  of  witnesses  is  to  be  determined  wiU  be  found  in 
another  chapter.     See  ante,  652  to  656. 

The  trial  of  a  cause  before  a  justice  alone  is  conducted  substantially 
like  a  trial  before  a  jury.  And  after  the  evidence  is  closed,  both, 
parties  have  a  right  to  be  heard  in  relation  to  their  views  of  the  evi- 
dence and  the  law  of  the  case.  This  is  a  right  which  cannot  be  denied 
to  either  party,  and  if  it  is,  it  will  be  error.  And  if  a  justice  enters  up 
judgment  while  one  of  the  parties  is  summing  up  the  cause,  it  is  an 
error  for  which  the  judgment  will  be  reversed.  Prentiss  v.  Spraguey 
1  Hilt.  428.  There  may  be  cases  which  seem  to  be  so  plain  that  argu- 
ment will  not  change  the  opinion  of  the  justice,  and  yet  he  may  enter- 
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tain  a  most  erroneous  impression  of  tlie  case.  And  even  when  the 
party  arguing  is  entirely  mistaken,  he  still  has  a  right  to  be  heard,  for 
no  man  is  to  be  condemned  criminally,  nor  affected  materially  in  his 
interests  or  rights  by  a  court  of  law,  without  first  having  an  oppor- 
tunity for  a  full  and  a  fair  hearing.  "  He  who  decides  a  cause  without 
hearing  both  parties,  though  his  decision  may  be  just,  is  himself  un- 
just." 4  Bl.  Com.  283,  note  5  ;  Bagg's  Case,  11  Coke,  99,  b.  ;  King 
V.  Oashm,  8  Term  R.  209.  After  hearing  the  evidence  and  the  argu- 
ments which  may  be  made  by  the  parties  or  their  counsel,  the  justice 
must  proceed  to  decide  the  cause.  For  this  purpose  he  has  four  days 
during  which  he  may  deliberate.  And  when  the  parties  expressly  stipu- 
late that  the  justice  may  take  more  than  four  days  during  which  to 
render  judgment,  the  agreement  is  valid.  Ba/rnes  v.  Badger,  41  Barb. 
98.  And  see  Judgment.  The  first  point  to  which  he  should  turn  his 
attention  is  to  ascertain  and  determine  what  facts  have  been  established 
on  the  trial.  No  question  of  law  can  arise  until  the  questions  of  fact 
are  settled,  for  questions  of  law  are  always  founded  upon  facts  con- 
ceded by  the  parties,  or  established  by  a  trial.  The  justice  should  first 
examine  whether  the  plaintiff's  allegations  have  been  admitted,  or  es- 
tablished by  the  evidence.  If  they  have,  then  the  legal  questions  re- 
lating to  such  facts  may  be  decided.  If  such  facts  have  not  been  con- 
ceded nor  proved,  the  plaintiff's  case  will  generally  fail  for  want  of 
proof.  But  even  if  a  plaintiff  has  established  all  the  allegations  in  his 
complaint,  it  does  not  follow  that  he  will,  in  all  cases,  be  entitled  to  a 
judgment  in  his  favor.  For  it  may  happen  that  the  defendant  has  in- 
terposed a  defense  which  concedes  the  truth  of  the  allegations  in  the 
complaint,  but  answers  them  by  showing  new  matter  which  constitutes 
a  perfect  defense.  And,  therefore,  when  an  affirmative  defense  is  set 
up,  and  the  plaintiff's  case  is  admitted  or  proved,  it  will  then  become 
necessary  to  examine  the  evidence  to  see  if  the  defense  is  proved.  If 
it  is,  then  the  legal  questions  applicable  to  it  will  arise.  But  if  such  de- 
fense is  not  proved  or  admitted,  the  defendant  will  fail,  for  the  same 
reason  that  a  plaintiff  does  not  succeed  when  he  does  not  prove  his  case. 
A  plaintiff  may  have  a  complete  reply  to  the  defense  interposed,  either 
by  way  of  denial  or  by  new  matter ;  and  if  it  consists  of  new  matter, 
he  must  prove  it  affirmatively,  as  in  the  case  of  any  other  affirmative 
matter.  After  thus  examining  the  whole  issues  and  the  evidence  bear- 
ing upon  them,  the  justice  will  decide  the  questions  of  fact.  And  next 
he  wiU  turn  his  attention  to  the  rules  of  law  which  are  applicable  to 
the  facts  so  found ;  and  when  he  has  examined  the  whole  matter  as  to 
the  evidence  and  the  law,  he  will  render  such  judgment  as  his  judg- 
ment and  conscience  declare  is  consonant  to  justice  and  law. 


CHAPTER  IV. 

TKIAL  BY  JUEY. 

Section  1.  G-eneral  principles.  After  an  issue  of  fact  has  beea 
joined,  and  at  any  time  before  the  justice  proceeds  to  an  investigation 
of  the  merits  of  the  action  by  swearing  a  witness  or  receiving  evidence, 
either  party,  or  his  attorney,  may  demand  a  trial  by  jury.  Yol.  1,  p. 
40,  §  2990.  An  issue  of  fact  is  indispensable  to  a  jury  trial.  lb. ; 
Mamny  v.  Dobie,  3  Gaines,  219 ;  Mead  v.  Dcm-ragh,  1  Hilt.  395.  But 
when  an  issue  of  fact  has  been  joined,  a  trial  by  jury  is  a  matter  of 
right,  if  properly  demanded.  Meeoh  v.  Brown,  1  Hilt.  257  ;  S.  C,  4: 
Abb.  19.  And  it  is  not  necessary  to  take  any  exception  to  the  decision 
of  the  justice  if  he  refuses  to  issue  a  venire.  lb.  In  an  action  in  a 
justice's  court  of  the  city  of  Brooklyn,  a  trial  by  jury  is  waived  unless 
demanded  at  the  time  of  joining  issue,,  and  a  deposit  is  made  of  the 
fees  of  the  jury  and  of  the  officer  notifying  and  taking  charge  of  them. 
Yol.  1,  p.  80,  §  3127. 

. "Where  a  trial  by  jury  is  duly  demanded  the  justice"  must  issue  a 
venire  directed  generally  to  any  constable  of  the  county  wherein  the 
action  is  to  be  tried,  commanding  him  to  notify  twelve  men  of  the 
town  or  city  where  the  justice  resides,  qualified  to  serve,  and  not  ex- 
empt from  serving,  as  trial  jurors  in  courts  of  record  ;  not  of  kin  to  the 
plaintiff  or  defendant ;  and  not  interested  in  the  action,  —  to  attend 
before  the  justice  at  a  time  and  place  specified  therein,  to  form  a  jury 
for  the  trial  of  the  action.  But  if  the  parties  agree  upon  a  number  of 
jurors,  less  than  six,  to  try  the  action,  the  venire  must  direct  the  con- 
stable to  notify  twice  the  number  so  agreed  upon.  Yol.  1,  p.  40,  § 
2991.  "Where  the  action  is  between  two  towns  or  cities,  or  between  a 
town  and  a  city,  the  venire  must  direct  the  constable  to  notify  twelve 
men,  of  the  county  instead  of  the  town  or  city.  Id.,  §  2992. 

Yeni/re. 
State  of  New   Yoek,  ) 

County  of  Fulton,     \     " 
To  any  Constable  of  said  county,  greeting  : 

The  people  of  the  State  of  ISTew  York  command  you  to  notify  twelve 
men  of  the  town  of  Johnstown,  in  said  county,  qualified  to  serve  and 
not  exempt  from  serving  as  trial  jurors  in  courts  of  record,  not  of 
kin  to  the  plaintiff  or  defendant,  and  not  interested  in  the  action 
hereinafter  mentioned,  to  attend  before  me,  as  justice  of  the  peace,  at 
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my  oflBce  in  the  village  of  Johnstown,  in  said  county,  on  the  3d  day  of 
July,  1882,  at  10  o'clock  in  the  forenoon,  to  form  a  jury  for  the  trial  of 
a  civil  action  between  John  Doe,  plaintiff,  and  Eichard  Roe,  defendant ; 
and  you  are  also  required  to  indorse  upon  or  annex  to  this  venire  and 
deliver  to  me  a  return,  under  your  hand,  containing  a  list  of  the  per- 
sons notified. 
^Given  under  ray  hand  this  third  day  of  July,  1882. 

R.  M.,  Justice  of  the  Peace. 

This  venire  must  be  delivered  to  a  constable  of  the  county  who  is 
disinterested  between  the  parties,  who  has  not  acted  or  been  employed  to 
act  as  the  attorney  or  agent  of  either  party  with  respect  to  any  claim  or 
matter  in  controversy  in  the  action  ;  and  to  whom  neither  party  offers 
any  reasonable  objection.     Vol.  1,  p.  40,  §  2993. 

A  justice  ought  not  to  deliver  a  venire  to  a  constable  for  service  un- 
til the  parties  have  had  a  proper  opportunity  to  make  all  reasonable 
objections  to  such  officer.  Rice  v.  Buchanan,  41  Barb.  147.  And 
where  a  venire  was  issued  by  a  justice,  on  the  demand  of  the  defend- 
ant, out  of  court,  and  in  the  absence  of  the  plaintiff,  and  was  delivered 
to  a  constable  without  the  knowledge  of  the  plaintiff,  or  any  notice  to 
him  of  the  application  thereof,  it  was  held  that  the  justice  did  right  to 
set  aside  the  venire  and  the  panel  of  jurors  returned  by  the  constable, 
on  a  motion  made  by  the  plaintiff  for  that  purpose ;  and  that  he  was  au- 
thorized to  issue  a  new  venire  in  the  place  of  the  one  thus  set  aside.  lb. 
And  see  Mead  v.  Darragh,  1  Hilt.  395.  If  either  party  desires  to  take 
out  a  venire  between  the  time  of  the  joining  of  issue,  or  of  adjourn- 
ment, and  the  time  of  trial,  he  ought  to  be  required  to  give  the 
opposite  party  a  reasonable  notice  of  the  time  and  place  of  making 
such  application  to  the  justice.  lb.  The  case  of  Mice  v.  Buchanan 
already  cited,  will  well  repay  a  careful  perusal  by  those  interested  in 
the  question. 

As  to  what  is  a  reasonable  objection  to  a  constable  within  the  mean- 
ing of  the  statute,  no  precise  rule  can  be  laid  down.  But,  if  either 
party  can  show,  or  if  it  is  evident  to  the  justice,  in  any  manner,  that 
any  particular  constable  has  a  feeling  of  enmity  or  unfriendliness 
toward  one  of  the  parties  or  a  feeling  of  friendliness  and  interest  in  favor 
of  the  other,  then  such  constable  ought  not  to  serve  the  venire,  and  it 
should  be  given  to  some  other  officer  against  whom  neither  party  can 
have  any  just  grounds  of  objection.  The  statute  does  not  require  that 
either  party  should  state  his  objections  under  oath.  But  every  person 
who  makes  an  objection  in  good  faith  will  be  entirely  willing  to  swear 
to  the  truth  of  his  statements.  A  refusal  to  state  the  objection  on  oath 
would  naturally  excite  the  suspicions  of  a  justice,  while  a  full  and  fair 
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statement  of  the  facts  and  reasons  might  carry  conviction  that  the  ob- 
jection was  a  valid  one. 

Form  of  a/ii  oath. 

You  do  swear  that  you  will  answer  truly  all  such  questions  as  shall  be 
put  to  you,  in  relation  to  the  reasons  why  A.  B.  should  not  execute 
the  venire  in  this  cause. 

After  hearing  a  full  statement  of  these  reasons,  the  justice  must 
decide  whether  the  venire  shall  be  delivered  to  the  officer  objected  to. 
And  he  ought  to  remember  that  the  very  fact  of  objecting  to  a  con- 
stable may  have  a  tendency  to  create  a  prejudice  in  the  mind  of  the 
officer  against  the  objecting  party.  And,  in  these  cases,  if  the  justice 
doubts  the  impartiality  of  the  constable,  the  better  way  will  be  to  give 
the  process  to  some  other  officer.  A  venire  is  the  only  mandate  issued 
by  a  justice  of  the  peace  which  cannot  be  served  by  a  person  deputized 
for  that  purpose.  Vol.  1,  p.  87,  §  3156.  It  must  in  all  cases  be  served 
by  a  constable. 

If  a  constable  willfully  and  corruptly  summons  a  packed  or  partial 
jury,  in  violation  of  his  duty  as  an  officer  and  in  violation  of  the  stat- 
ute, and  of  the  rights  of  the  injured  party,  he  is  indictable  for  the 
misdemeanor. 

The  statute  expressly  prohibits  the  constable  from  notifying  any 
person  whom  he  has  reason  to  believe  is  biased  or  prejudiced  in  favor 
of  or  against  either  party,  and  requires  him,  in  all  other  respects,  to  exe- 
cute the  venire  fairly  and  impartially.  He  must  notify  the  jurors 
personally,  and  indorse  upon  or  annex  to  the  venire,  and  deliver  to  the 
justice,  a  return  under  his  hand,  containing  a  list  of  the  persons  notified. 
Yol.  1,  p.  40,  §  2993.  The  word  "notify,  "  as  used  in  the  Code  of  Civil 
Procedure  with  respect  to  procuring  the  attendance  of  a  juror,  is  of 
recent  adoption,  and  is  declared  to  be  equivalent  to  the  word  "  sum- 
mon" as  used  in  the  like  connection,  in  the  Constitution  and  laws  of 
this  State.  Yol.  1,  p.  170. 

Constable's  return. 

By  virtue  of  the  within  precept,  I  have  personally  summoned  as 
jurors  the  several  persons  named  below. 

Dated  July  3,  1882. 

SKIimER  FLINT,  ConstaUe. 

The  service  of  the  venire  may  be  made  either  by  reading  or  by  stat- 
ing its  contents  to  each  of  the  persons  summoned  as  a  juror. 

The  jurors  should  be  summoned  at  such  a  time  as  to  give  them  a 
reasonable  opportunity  for  attending ;  and  care  should  be  taken  to  state 
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distinctly  the  name  of  the  justice  who  issued  the  venire,  as  well  as  the 
time  and  place  of  trial. 

If  a  person  duly  notified  to  attend  as  a  juror  fails  to  attend,  or  at- 
tending, refuses  to  serve,  without  a  reasonable  excuse^  proved  by  his  oath 
or  the  oath  of  another  person,  he  is  liable  to  a  fine  of  not  more  than 
ten  dollars  nor  less  than  one  dollar,  as  the  justice  deems  reasonable. 
This  fine  may  be  imposed  summarily  at  any  time  during  the  trial  when 
the  juror  is  present  and  has  an  opportunity  to  be  heard,  or  after  judg- 
ment upon  the  return  of  a  warrant  issued  as  prescribed  by  section 
2975  of  the  Code.  The  fine  is  imposed  and  collected,  with  costs,  in 
like  manner,  and  applied  to  the  same  use,  as  a  fine  imposed  upon  a 
person  subpcenaed  as  a  witness,  who  does  not  attend,  or  attending, 
refuses  to  testify.  Yol.  1,  p.  iS,  §  3009.  The  proceedings  to  punish 
a  defaulting  witness  by  fine  have  been  already  considered  ;  and  it  is 
mmecessary  to  again  discuss  them.     See  ante,  671. 

The  parties  may  agree  to  try  the  cause  with  a  jury  composed  of  less 
than  six  persons.  This  agreement  may  be  made  before  the  venire 
issues,  or  it  may  be  made  at  the  time  of  impaneling  the  jury.  See 
Ca/rman  v.  Newell,  1  Denio,  25  ;  Keeler  v.  Delavan,  4  Barb.  317. 

If  a  trial  by  jury  is  demanded  by  either  party,  and  a  venire  is  issued, 
the  cause  must  then  be  tried  by  a  jury,  unless  it  is  waived  by  the  party 
who  made  such  demand,  with  the  consent  of  the  other  party.  For, 
after  a  jury  has  been  called  for  and  summoned,  either  party  may  insist 
that  the  trial  shall  be  by  jury.  This  is  evident  from  the  fact  that 
either  party  may  demand  a  jury  at  any  time  before  the  trial  has  actually 
commenced.  Vol.  1,  p.  40,  §  2990.  And  to  insist  upon  a  trial  by  the 
jury  summoned  at  the  request  of  the  opposite  party  would  be  a  valid 
demand  of  a  jury  trial. 

A  jury  trial  may  be  waived  by  consent  even  after  a  jury  is  sum- 
moned. 

A  party  who  calls  for  a  jury  may  waive  or  forfeit  his  right  to  it  by 
his  own  conduct.  If  the  venire  is  delivered  to  a  defendant  instead  of 
a  constable,  and  the  party  suppresses  the  venire,  and  he  does  not  appear 
at  the  trial,  nor  does  any  jury  appear,  this  conduct  is  equivalent  to  a 
waiver  of  a  jury  trial,  and  the  justice  may  proceed,  and  try  the  cause 
without  any  jury.  Coon  v.  Snyder,  19  Johns.  384.  In  such  a  case, 
however,  the  justice  may  issue  a  second  venire,  if  the  first  one  is  mis- 
laid, kept  or  withheld,  by  the  party  who  called  for  it,  and  to  whom  it 
was  delivered.  Bay  v.  Wither,  2  Oaines,  134,  137.  And  when  it  does 
not  appear  that  the  party  has  improperly  suppressed  the  venire  in  such 
a  case,  the  justice  is  bound  to  issue  a  new  venire,  if  the  defendant  de- 
90 
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mands  it,  and  to  try  the  cause  without  a  jury,  under  objection  to  that 
course,  would  be  error.  Sebring  v.  Wheedon,  8  Johns.  460.  But 
where  a  defendant  demanded  a  venire,  which  was  issued,  but  the  jury 
did  not  appear  at  the  proper  time,  nor  was  the  venire  returned,  and 
the  defendant  demanded  a  nonsuit  for  that  reason,  but  he  did  not  de- 
mand a  new  venire,  and  the  justice  proceeded  to  the  trial  of  the  cause 
without  a  jury,  this  was  held  to  be  proper.  Blomcha/rd  v.  Richly,  T 
Johns.  198. 

In  another  case  the  defendant  demanded  a  jury,  and  a  venire  was 
issued.  At  the  trial  but  five  jurors  answered,  the  sixth  one  being 
unable  to  attend  on  account  of  his  sickness.  The  defendant  refused 
to  try  the  cause  with  five  jurors,  objected  to  a  new  venire,  and 
also  refused  to  have  a  talesman  called.  At  his  request  the  five 
jurors  were  dismissed  by  the  justice.  The  plaintiff  insisted  upon  an 
immediate  trial,  but  the  defendant  objected  to  that,  and  asked  an  ad- 
journment. The  justice  offered  to  grant  the  adjournment  upon  terms 
which  the  defendant  rejected.  The  defendant  insisted  upon  a  jury 
trial,  but  only  on  an  adjourned  day.  The  justice  offered  the  de- 
fendant a  new  venire  returnable  forthwith,  which  was  refused.  The 
justice  then  proceeded  to  the  trial  without  a  jury,  and  this  was  held  to 
be  proper,  and  that  the  conduct  of  the  defendant  amounted  to  a  waiver 
of  a  jury.     Babcook  v.  Hill,  35  Barb.  52. 

The  parties  may,  by  consent,  dispense  with  a  jury  at  any  time  before 
a  verdict  is  rendered.  And  where  a  jury  cannot  agree  upon  a  verdict, 
the  parties  may  submit  the  cause  to  the  justice,  who  may  render  judg- 
ment upon  the  evidence  given  before  him  on  such  jury  trial.  Vol.  1, 
p.  43,  §  3008. 

A  justice  cannot,  in  any  case,  require  that  a  cause  shall  be  tried  by  a 
jury.  That  is  a  right  which  the  statute  confers  upon  either  of  the 
parties,  but  not  upon  a  justice.  And  even  when  a  jury  has  been  de- 
manded and  summoned,  and  the  jurors  have  appeared,  the  parties  may 
consent  to  waive  a  jury,  because  they  may  waive  any  benefit  which 
the  statute  has  given  to  them,  if  they  so  elect.  In  such  a  case  the 
justice  must  dismiss  th6  jury,  and  try  the  cause  himself,  for  he  has  no 
more  power  to  insist  upon  retaining  a  jury  against  the  consent  of  the 
parties,  than  he  had  to  order  a  jury  without  their  request. 

After  the  return  of  the  venire  with  a  list  of  jurors  summoned,  the 
first  duty  of  the  justice  is  to  call  over  the  list  of  jurors  and  to  write 
down  the  names  of  such  as  appear,  and  to  note  the  names  of  those  who 
do  not  appear.  The  names  of  the  jurors  who  appear  are  to  be  written 
on  several  and  distinct  pieces  of  paper,  as  nearly  of  one  size  as  may 
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be,  and  the  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner  as  nearly  as  may  be,  so  as  to  resem- 
ble the  others,  and  so  that  the  name  is  not  visible.  These  ballots  must 
then  be  put  in  a  box,  or  other  convenient  receptacle,  and  the  justice 
must  then  openly  draw  out,  one  after  the  other,  six  oi  the  ballots,  or 
■whatever  other  less  number  the  parties  may  have  agreed  shall  consti- 
tute the  jury.  Yol.  1,  p.  40,  §§  2994,  2995.  The  justice  has  no  right 
or  authority  to  attempt  to  draw  the  jury  until  the  number  of  persons 
summoned  who  have  appeared  is  sufficient  to  enable  him  to  draw  the 
names  of  six  jurors  from  the  box,  if  that  number  is  required  for  the 
jury.  At  the  time  when  the  drawing  of  the  jury  commences  there 
must  be  at  least  a  sufficient  number  of  persons  summoned  in  attend- 
ance to  render  it  possible  that  a  jury  can  be  found  by  drawing  the 
names  from  the  box.  Srishane  v.  Maconiber,  56  Barb.  375.  The  pro- 
ceedings by  which  a  jury  is  to  be  obtained  in  a  justice's  court  are  purely 
statutory  and  must  be  strictly  complied  with,  or  the  judgment  ren- 
dered upon  their  verdict  cannot  be  sustained.  lb. ;  Becker  v.  Sitterly, 
58  How.  38. 

If  any  person  whose  name  is  drawn  is  challenged  and  set  aside,  or 
is  excused,  another  ballot  must  be  drawn,  and  so  on  successively  until 
the  required  number  of  persons  is  obtained.  These  constitute  the  jury 
to  try  the  action.  Yol.  1,  p.  40,  §  2995.  If  a  sufficient  number  of 
competent  jurors  is  not  drawn,  the  justice  may,  in  his  discretion,  either 
issue  a  new  venire  or  direct  the  constable  to  summon  talesmen  from 
the  bystanders.  Id.,  p.  41,  §  2996.  If  the  constable  to  whom  the 
venire  is  delivered  does  not  return  it  according  to  its  requirements,  or 
if  a  full  jury  is  not  obtained  in  the  manner  prescribed  by  the  statute, 
the  justice  must  issue  a  new  venire.  Id.,  §  2997.  In  either  case,  the 
persons  who  have  been  already  selected  as  jurors  will  be  retained  as 
part  of  the  jury  to  try  the  cause.  The  cause  may  be  held  open  until 
the  talesmen  are  summoned  or  the  new  venire  returned,  if  the  time 
consumed  will  not  be  unreasonable ;  or,  the  trial  may  be  adjourned  for 
a  time  sufficient  to  enable  the  jury  to  be  procured,  if  that  time  will  not 
exceed  ninety-two  days  from  the  joinder  of  issue.  See  vol.  1,  p.  33, 
§  2968. 

When  a  new  venire  issues  the  qualifications  of  the  jurors  must  be 
the  same  as  those  summoned  upon  the  original  venire.  The  venire, 
however,  will  differ  somewhat  in  its  form  from  the  ordinary  venire. 
For,  instead  of  commanding  the  constable  to  summon  twelve  jurors,  it 
win  direct  him  to  summon  " two  good  and  lawful  -men"  etc.  (or  such 
'Other  number  as  is  needed),  "  to  make  so  mamy  of  a  jury"  etc.     A 
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new  venire  may  be  issued  from  time  to  time,  as  frequently  as  may  be 
necessary,  in  order  to  procnre  a  full  jury  of  competent  persons.  If  a 
venire  is  not  returned,  or  if  it  is  quashed  on  account  of  partiality  in 
the  constable,  or  if  there  are  no  persons  who  appear,  or  if  so  many  are 
challenged  and  set  aside  as  to  prevent  the  drawing  of  a  full  Jury,  and 
sufficient  talesmen  are  not  present,  the  justice  must  issue  a  new  venire. 
Such  second  venire  will  be  deemed  the  process  of  the  party  who  de- 
manded the  first  one.  Donf  v.  WiTb&r,  2  Caines,  134,  137.  The  ju- 
rors who  appear  upon  a  second  or  subsequent  venire  are  not  balloted 
for  as  is  done  upon  the  first  venire.  As  their  names  are  called  either 
party  may  challenge  them  according  to  law,  and  if  no  challenge  is  in- 
terposed the  juror  will  take  his  place  as  a  juror. 

Any  irregularity  in  the  impaneling  of  a  jury  may  be  waived  by  the 
parties.  And  where  a  cause  was  tried  before  issue  was  joined,  for 
want  of  an  answer,  but  the  defendant  litigated  the  cause,  and  intro- 
duced evidence  on  the  trial,  this  was  held  to  be  a  waiver  of  the  irregu- 
larity. KeeUr-v.  JMa/oan,  4  Barb.  317;  Donjhwrsh  v.  Enos^  5  N.  Y. 
531.  So  the  parties  may  waive  any  irregularity  in  the  manner  of 
summoning  the  jurors,  or  any  question  as  to  the  competency  of  the  in- 
dividual jurors.  Talhnan  v.  Woodworth,  2  Johns.  385  ;  Kittle  v. 
Baker,  9  id.  354 ;  Phirmey  v,  Ea/rle,  id.  352. 

This  waiver  may  be  in  express  terms,  or  it  may  be  implied  from  the 
act  of  going  on  with  the  trial  vnthout  making  any  objection.  Wat- 
Tcins  V.  Weamer,  10  Johns.  107.  And  every  objection  to  the  compe- 
tency of  a  juror  will  be  waived  by  neglecting  to  appear  at  the  trial  and 
taking  the  objection  there,  since  the  objection  cannot  be  made  for  the 
first  time  on  an  appeal  from  the  judgment.  Clarh  v.  Ycm  Yrcmcken, 
20  Barb.  278.    And  see  Eggleston  v.  Smiley,  17  Johns.   133. 

Qnalifications  and  exemptions  of  trial  jurors.  The  qualifications 
and  exemptions  of  jurors  for  the  trial  of  civil  actions,  before  a  justice 
of  the  peace,  are  the  same  as  in  courts  of  record.  Vol.  1,  p.  40,  §  2991. 
The  qualifications  of  jurors  and  their  exemptions  and  privileges  from 
jury  duty  are  plainly  defined  by  statute.  See  vol.  1,  pp.  145-148. 
But  a  recent  amendment,  of  the  statute  must  not  be  overlooked.  Per- 
sons are  disqualified  from  sitting  as  jurors  if  related  by  consanguinity 
or  affinity  to  a  party  to  the  issue  within  the  sixth  degree.  The  degree 
is  ascertained  by  ascending  from  the  juror  to  the  common  ancestor, 
and  descending  to  the  party,  counting  a  degree  for  each  person  in  both 
lines,  including  the  juror  and  party,  and  excluding  the  common  an- 
cestor.    Laws  of  1883,  chap.  234,  §  1,  amending  sections  46  and  1166, 
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of  the  Code  of  Civil  Procedure.  Kelationsliip  bj  affinity  and  consan- 
guinity has  been  sufficiently  explained.     See  ante,  50. 

Of  challenges.  The  law  furnishes  every  facility  for  securing  an 
impartial  trial  by  jury.  And  if  a  jury  has  been  improperly  and  un- 
fairly selected,  the  entire  panel  may  be  set  aside.  So  if  either  of  the 
jurors  is  incompetent,  or  if  there  is  legal  cause  why  he  should  not  sit 
as  a  juror,  he  may  be  rejected.  Such  objections  ought,  however,  to  be 
taken  at  the  earliest  opportunity.  And  a  challenge  to  the  array,  or 
to  individual  jurors,  must  be  taken  before  the  jury  is  sworn. 

The  manner  of  making  a  chaUeUge  is  to  state,  orally,  to  the  justice 
the  precise  grounds  of  objection,  whether  made  to  the  array  or  to  an 
individual  juror.  It  will  be  convenient,  as  weU  as  proper,  for  the  jus- 
tice to  take  down  the  objection  in  his  minutes.  This  question  is  to  be 
immediately  tried. 

A  challenge  to  the  array  is  an  exception  to  the  whole  panel  of 
jurors,  on  account  of  partiality  or  corruption  in  the  constable  who 
summoned  the  jury. 

A  challenge  to  ihepolls  is  an  exception  to  any  one  or  more  of  the 
individuals  returned  as  jurors  on  the  ground  that  they  are  not  compe- 
tent jurors,  or  that  they  are  not  indifferent  between  the  parties. 

A  perem/ptory  challenge  is  the  right  which  the  law  gives  for  setting 
aside  a  person  without  giving  any  reason  whatever,  except  the  wiU  of 
the  challenging  party, 

A  challenge  y<w  cause  is  one  in  which  the  party  shows  the  cause  or 
reason  why  a  panel  ought  to  be  quashed  or  a  juror  ought  not  to  sit. 

A  prvneipal  challenge  is  one  in  which,  if  the  facts  alleged  are  true, 
it  is  sufficient  in  law  of  itself,  without  leaving  any  thing  to  the  con- 
science or  discretion  of  the  triers. 

A  challenge  to  thefa/om'  is  where  no  principal  challenge  can  be  made, 
but  an  objection  is  raised  that  the  juror  is  not  indifferent,  or  that  the 
officer  who  summoned  the  jury  is  not  impartial,  which  questions  are  to 
be  left  to  the  decision  of  the  court. 

Challenge  to  the  array.  A  challenge  to  the  array  may  be  either  a 
principal  challenge  or  a  challenge  to  the  favor.  The  grounds  of  chal- 
lenge are  very  numerous.  Though  the  common  grounds  of  principal 
challenge  to  the  array  are  the  following :  It  is  a  ground  of  principal  chal- 
lenge to  the  array  that  the  opposite  party  nominated  any  of  the  jurors  sum- 
moned ;  that  the  constable  is  the  servant,  counselor  or  attorney,  or  acts 
as  advocate  of  the  opposite  party ;  that  the  constable  is  interested  in 
the  result  of  the  cause,  when  that  interest  is  adverse  to  the  challenging 
party  ;   that  an  action  is  pending  between  the  constable  and  the  party 
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challenging,  if  the  action  implies  malice,  such  as  assault  and  battery, 
slander,  intentional  trespass,  or  injury  to  real  or  personal  property,  and 
the  like  cases  ;  that  there  is  a  relationship  by  consanguinity  between 
the  constable  and  the  opposite  party  within  the  ninth  degree,  or  even 
however  remote  the  relationship  may  be.  So  relationship  by  affinity 
is  a  principal  ground  of  challenge.  So  it  is  a  principal  cause  of  chal- 
lenge that  the  constable  permitted  any  person  to  make  the  panel,  for 
it  is  the  duty  of  the  officer  to  do  this  without  any  interference  on  the 
part  of  any  person  whatever.  A  principal  challenge  will  be  sustained 
whenever  the  facts  show  clearly  that  there  is  such  a  partiality  as  is  in- 
consistent with  a  fair  trial,  by  reason  of  a  partial  or  improper  selection 
of  jurors.  A  challenge  to  the  array  for  favor  is  founded  upon  the 
same  principle  that  a  challenge  to  the  favor  is  sustained  when  made  as 
to  an  individual  juror,  if  the  constable  is  biased  or  partial  to  one 
party,  or  is  unfriendly,  or  in  litigation  with  the  other,  or  if  there  are 
any  reasons  why  he  is  not  indifferent  between  the  parties,  the  chal- 
lenge ought  to  be  sustained,  and  the  array  quashed,  so  that  a  new  jury 
may  be  summoned  by  one  whose  impartiality  is  unquestioned. 

A  challenge  to  the  polls  is  an  exception  to  the  jurors  individually, 
whether  they  were  summoned  upon  the  original  venire,  or  as  talesmen, 
or  upon  a  new  venire.  The  same  causes  which  are  good  ground  of 
principal  challenge  to  the  array  are  equally  valid  as  against  any  indi- 
vidual juror. 

In  a  penal  action  to  recover  a  sum  of  money,  it  is  not  a  good  cause 
of  challenge  to  a  juror,  or  to  the  officer  who  summoned  the  jury,  that 
the  juror  or  the  officer  is  liable  to  pay  taxes  in  a  city,  town  or  county 
which  may  be  benefited  by  the  recovery.  Vol.  1,  p.  149,  §  1179.  The 
statute  has  provided  as  to  the  competency  of  jurors  in  certain  cases  : 
"  No  inhabitant  of  any  town,  city  or  county  shall  be  disqualified  as  a 
juror  or  witness  in  any  cause  brought  to  recover  any  penalty  br  for- 
feiture, on  the  ground  that  such  penalty  or  forfeiture  is  to  be  ap- 
plied for  the  benefit  of  such  town,  city  or  county,  or  for  the  benefit  of 
the  poor  thereof ;  nor  shall  any  officer,  on  such  ground,  be  disquali- 
fied from  serving  any  process  for  the  summoning  of  a  jury  in  such 
cause."     3  R.  S,  865,  §  2,  5th  ed. 

"  On  the  trial  of  every  action  in  which  a  town  shall  be  a  party,  or  be 
interested,  the  electors  and  inhabitants  of  such  town  shall  be  compe- 
tent witnesses  and  jurors,  except  that  in  suits  and  proceedings  by  and 
against  towns  no  inhabitant  of  either  town  shall  be  a  juror."  1  R.  S. 
837,  §  4,  5th  ed. 

The  causes  of  principal  challenges  to  the  polls  are  numerous.     And, , 
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first,  it  is  always  a  ground  of  principal  cliallenge  to  the  polls  that  the 
juror  is  not  competent  because  he  is  not  such  a  juror  as  the  statute  re- 
quires. The  statutory  ^^qualifications  will  be  found  in  a  preceding  volume. 
Yol.  1,  pp.  145-148.  It  is  a  principal  cause  of  challenge  that  a  juror 
does  not  possess  the  property  qualification  required  by  the  statute,  or 
that  he  is  an  alien,  that  he  is  under  the  age  of  twenty-one,  or  over  the 
age  of  sixty  years;  that  he  is  an  idiot  or  a  lunatic.  A  juror  who  is 
neither  a  freeholder  nor  assessed  in  respect  to  any  personal  estate  ought 
to  be  set  aside,  on  objection  made  on  that  account,  although  it  should 
appear  that  he  is  worth  personal  property  above  the  value  of  $250,  over 
and  above  his  debts.  YcHton  v.  National  Loan  Fund  Life  Assurance 
Co.,  17  Abb.  268.  A  person  in  a  state  of  intoxication  is  unfit  to  dis- 
charge the  duties  of  a  juror,  and  the  justice  may,  on  his  own  motion,  set 
aside  such  a  juror  and  refuse  to  swear  him.  Bullard  v.  Spoor,  2  Cow. 
430.  But  a  matter  which  merely  exempts  a  person  from  serving  on  a 
jury,  for  some  reason  personal  to  the  juror  himself,  is  not  a  cause  of 
challenge  by  the  parties,  if  he  is  otherwise  legally  qualified. 

It  is  a  good  ground  of  principal  challenge  to  a  juror  that  he  is  a 
tenant  of  the  opposite  party.  HaihoMa/y  v.  Hdmer,  25  Barb.  29.  So, 
it  is  a  good  ground  of  principal  challenge  that  the  juror  has  expressed 
an  opinion  upon  the  question  in  controversy.  Blake  v.  Millspaugh,  1 
Johns.  316 ;  Lord  v.  Brown,  5  Denio,  345.  A  juror  who  has  formed 
an  opinion  upon  a  statement  of  facts  made  to  him  by  one  of  the 
parties  is  not  competent.  Rogers  v.  Rogers,  14  Wend.  131.  But  a 
mere  hypothetical  expression  of  an  opinion,  which  is  founded  upon 
mere  rumor,  stands  upon  different  grounds.  And  where  a  juror  had 
expressed  an  opinion  that  one  of  the  parties  was  in  the  wrong,  but  he 
stated,  at  the  time,  that  he  had  no  personal  knowledge  of  the  matter, 
and  that  if  the  reports  of  the  neighbors  were  correct,  the  defendant 
was  wrong,  and  the  plaintiff  right,  this  was  held  not  to  be  a  ground  of 
principal  challenge.  Durell  v.  Mosher,  8  John's.  445.  But  when  a 
juror  has  formed  a  decided  opinion  upon  the  questions  in  the  case,  he 
is  not  an  impartial  and  competent  juror.  A  juror  was  called  and  was 
challenged  for  principal  cause.  He  was  sworn  as  a  witness,  and  testi- 
fied, on  his  direct  examination,  that  he  had  formed  an  opinion  and  ex- 
pressed it ;  but,  on  his  cross-examination,  he  said  that  he  had  no  fixed 
opinion,  none  which  could  not  be  removed  by  evidence.  He  was  held 
incompetent,  and  the  court  said :  "  His  mind  was  preoccupied  with  an 
opinion  upon  the  issues  to  be  tried,  which  it  would  require  evidence  to 
remove ;  and  that,  upon  principle  and  by  aU  the  cases,  incapacitated 
Tiim  for  a  juror."   Cancemi  v.  People,  16  !N".  Y.  501,  505.     Relation- 
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ship,  either  by  consanguinity  or  by  affinity,  is  a  cause  of  principal 
challenge.  Ante,  716.  And  whenever  it  is  evident,  from  the  facts  ad- 
mitted or  proved,  that  the  juror  is  interested  iij  the  result  of  the  ac- 
tion, or  that  there  is  a  clear  and  certain  bias  in  his  mind  in  favor  of  one 
of  the  parties,  from  whatever  cause,  that  is  sufficient  to  disqualify  him 
from  serving  as  a  juror. 

Challenges  to  the  polls  for  favor  may  arise  from  so  many  causes  that 
it  is  not  possible  to  enumerate  them.  A  juror  ought  to  be  above  all 
exception  as  to  his  impartiality.  The  law  does  not  intend  that  a  cause 
shall,  be  tried  by  any  juror  who  is  not  entirely  indifferent  between  the 
parties.  His  fairness  and  impartiality  ought  to  be  above  all  suspicion. 
There  is  no  general  rule  which  declares  what  particular  acts  or  things 
are  such  evidence  of  favor  or  partiality  as  to  disqualify  a  juror.  The 
feelings,  the  affections  and  the  prejudices  of  men  are  so  various,  and 
so  easily  influenced  by  circumstances,  that  it  is  peculiarly  a  question 
for  the  justice  on  all  the  evidence,  whether  the  juror  stands  indifferent 
between  the  parties.  "Where  a  juror  is  an  intimate  friend  of  one  of 
the  parties,  and  a  stranger  or  an  enemy  to  the  other,  he  would  scarcely 
be  called  entirely  indifferent.  So,  if  one  of  the  parties  and  the  juror 
are  interested  in  the  result  of  pecuniary  affairs  between  them,  as  where 
the  juror  is  indebted  to  the  party,  or  the  party  to  the  juror.  Or,  if 
there  is  an  intimate  family  relation  existing  between  the  party  and  the 
juror ;  or,  if  there  is  a  personal  enmity  or  a  family  dispute,  in  all  such 
cases  it  is  a  question  for  the  justice  to  determine  whether  such  facts  do 
not  furnish  evidence  of  the  impropriety  of  permitting  such  a  person 
to  occupy  a  seat  as  a  juror.  It  is  not  necessary  to  show  clearly  that  a 
juror  is  partial,  interested,  or  that  he  has  a  feeling  in  favor  of  the 
success  of  one  of  the  parties  in  order  to  set  hiTn  aside.  If  the  evidence 
is  such  that  it  raises  a  fair  and  reasonable  doubt  in  the  mind  of  the 
justice  whether  the  juror  is  indifferent,  he  ought  to  be  set  aside.  Smith 
V.  Floyd,  18  Barb.  522 ;  Freeman  v.  People,  4  Denio,  35,  9.  A 
hypothetical  opinion  is  not  a  ground  of  principal  challenge,  but  on  a 
challenge  to  the  favor,  the  justice  may  find  that  such  a  juror  is  not 
indifferent.  lb.  It  is  no  impeachment  of  a  juror  to  decide  that  he  is 
not  indifferent.  There  may  be  such  an  intimate  friendship  or  so  close  a 
relationship,  between  one  of  the  parties  and  a  juror  as  to  render  the 
latter  an  incompetent  juror,  and  yet  that  is  no  discredit  to  the  person 
set  aside.  The  influence  of  such  relations  is  exceedingly  great  and 
many  times  it  is  not  appreciated  by  the  person  who  is  most  influenced 
in  consequence.     The  declaration  of  Lord  Coke  is  a  most  salutary  one : 
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"  The  rule  of  law  is,  tliat  the  juror  must  stand  indifferent,  as  he  stands 
unsworn." 

Time  of  making  a  challenge.  Until  a  full  jury  of  six  persons 
have  appeared  no  challenge  can  be  taken  either  to  the  array  or  to 
the  individual  jurors.  King  v.  Edmonds,  4  Bam.  &  Aid.  471 ;  Vicars 
V.  Langham,  Hob.  235  ;  2  Hawk.,  chap.  43,  §  1.  The  parties  may  waive 
the  enforcement  of  this  rule  if  they  choose.  And,  in  common  prac- 
tice, it  is  not  insisted  upon,  but  the  challenge  to  the  array  is  made  upon 
the  return  of  the  venire;  and  the  individual  jurors  are  frequently 
challenged  as  they  are  called  to  take  their  seats,  if  challenged  at  aU. 
If  there  are  several  grounds  of  challenge,  either  to  the  array  or  to  the 
polls,  the  causes  of  challenge  must  all  be  stated  at  once,  or  those  not 
stated  at  first  will  be  waived.  A  party  is  not  permitted  to  try  one 
ground  of  challenge,  and,  if  that  fails,  then  to  interpose  another  and 
then  try  that,  and  thus  try  the  matter  by  piecemeal.  If  one  party 
challenges  a  juror  and  he  is  found  indifferent,  this  will  not  prevent  the 
opposite  party  from  challenging  the  same  juror,  in  the  same  manner  as 
though  he  had  not  been  previously  challenged.  The  order  of  making 
challenges  is  important.  A  challenge  to  the  array  cannot  be  taken 
after  a  challenge  to  the  polls.  Mayor  of  New  Yorh  v.  Mason,  4  E. 
D.  Smith,  143,  152,  153  ;  Co.  Litt.  158,  a.  A  challenge  to  the  array 
may  be  made  at  any  time  before  one  of  the  jurors  is  sworn,  and  a 
challenge  to  the  polls  may  be  made  any  time  before  the  challenged 
juror  is  sworn.  lb. ;  Penning,  on  Small  Causes,  170.  After  a  juror 
is  sworn  it  is  too  late  to  challenge  him ;  and  any  objection  to  him 
is  waived,  even  when  the  defendant  does  not  appear  at  the  trial. 
Clarh  V.  Van  Vrancken,  20  Barb.  278 ;  Eggleston  v.  Smiley,  17  Johns. 
133. 

It  is  immaterial  which  of  the  parties  makes  his  challenge  first.  And 
if  the  parties  disagree  upon  that  point,  it  is  a  question  for  the  justice 
to  settle.  In  strictness,  the  party  who  makes  the  first  challenge  is 
bound  to  complete  his  challenges  before  the  other  party  commences. 
But  this  rule  cannot  be  so  applied  as  to  prevent  both  parties  from 
having  an  opportunity  of  challenging  either  of  the  jurors  called.  Sup- 
pose that  a  defendant  should  challenge  several  jurors,  and  that  finally 
six  jurors  were  impaneled  who  are  entirely  satisfactory  to  him ;  the 
plaintiEE  may  then  challenge  any  or  all  of  the  six  jurors,  and  if  some  of 
them  are  set  aside  on  his  challenge,  then  other  jurors  must  be  called  to 
supply  the  deficiency  in  the  panel.  The  plaintiff  may  challenge  any  of 
the  new  jurors  thus  summoned,  until  a  full  jury  is  obtained,  when  the 
defendant  will  be  entitled  to  challenge  any  of  the  new  jurors  then 
91 
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called.  And  so  each  party  may  alternately  continue  his  challenges,  un- 
til he  has  had  an  opportunity  of  objecting,  at  some  time,  to  each  of 
the  jurors  called.  In  ordinary  cases  there  is  no  strictness  as  to  the 
practice  on  this  point,  and  either  party  challenges  such  jurors  as  he 
deems  objectionable,  without  regard  to  the  question  whether  the  oppo- 
site party  has  finished  his  challenges  or  not.  The  important  object  to 
be  attained  is  to  secure  to  each  party  a  full  opportunity  for  making  all 
legal  challenges. 

The  challenges  of  the  party  who  first  challenged  will  be  entitled  to 
be  first  tried.  A  challenge,  whether  in  writing  or  by  parol,  must  be  in 
such  terms  that  the  court  can  see,  in  the  first  place,  whether  it  is  for 
principal  cause  or  to  the  favor ;  and,  secondly,  whether  the  facts,  if  true, 
are  sufficient  to  support  that  challenge.  Again,  the  challenger  must 
state  why  the  juror  does  not  stand  indifferent ;  he  must  state  some  facts 
or  circumstances  which,  if  true,  will  show  either  that  the  juror  is  posi- 
tively and  legally  disqualified ;  or  which  create  a  probability  or  suspi- 
cion that  he  is  not,  or  may  not  be,  impartial.  When  the  facts  are 
stated,  the  opposite  party  may  take  issue  as  to  their  truth,  by  denying 
them.  If  denied,  it  is  a  question  to  be  decided  upon  the  evidence  ;  if 
admitted,  it  is  a  mere  question  of  law  for  the  court  to  decide,  as  it 
would  a  question  raised  by  a  demurrer.  The  People  v.  Vermih/ea,  7 
Cow.  108.  An  erroneous  decision  upon  the  law  as  to  the  competency 
of  a  juror  may  be  corrected  on  an  appeal.  lb. ;  The  People  v.  Free- 
man, i  Denio,  10 ;  Hathaway  v.  Belmer,  25  Barb.  29. 

A  principal  challenge,  either  to  the  array  or  to  the  polls,  must  be 
tried  by  the  justice  alone,  upon  such  evidence  as  may  be  given  ;  or 
upon  a  demurrer  to  a  challenge,  which  is  an  admission  of  the  facts 
stated  in  the  challenge.  If  witnesses  are  sworn,  the  oath  may  be  as 
follows : 

Oath  to  witness. 

You  do  swear  that  you  wiU  answer  truly  aU  such  questions  as  may 
be  put  to  you  in  relation  to  the  challenge  now  depending  and  on  trial. 

On  the  trial  of  a  challenge  to  a  juror,  such  juror  may  himself  be 
called  as  a  witness  to  testify  as  to  his  competency  to  sit  as  a  juror. 
And  he  may  be  asked  whether  he  has  formed  or  expressed  an  opinion 
in  relation  to  the  merits  of  the  cause,  or  in  favor  of  one  of  the  parties. 
Pringle  v.  Hulse,  1  Cow.  432 ;  The  People  v.  Vermilyea,  7  id.  108. 
So,  he  may  be  examined  as  to  having  formed  an  opinion,  which,  if  he 
had  done,  would  disqualify  him,  although  he  had  not  expressed  such 
opinion.  The  People  v.  Mather,  4  Wend.  230.  A  juror  may  be  re- 
quired to  testify  as  "to  any  facts  which  affect  his  competency,  except. 
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such  as  would  tend  to  his  infamy  or  disgrace,  or  subject  him  to  punish- 
ment or  to  a  penalty.  He  may  be  asked  whether  he  is  a  freeholder  or 
not,  or  any  other  question  as  to  his  qualifications  which  the  statute  re- 
quires. Ogden  v.  Parks,  16  Johns.  180  ;  Fenwick  v.  Parker,  3  Code 
Eep.  254. 

Oath  to  juror. 

You  do  swear  that  you  will  answer  truly  all  such  questions  as  may 
be  put  to  you  in  relation  to  your  competency  as  a  juror  in  this  action 
"between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

"  An  objection  to  the  qualifications  of  a  juror  is  available  only  upon 
a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the  panel 
or  array  of  jurors,  mnst  be  tried  and  determined  by  the  court  only. 
Either  party  may  except  to  the  determination,  and  it  may  be  reviewed 
upon  a  question  of  fact,  or  a  question  of  law,  or  both,  as  where  an  issue 
of  fact  presented  by  the  pleadings  is  tried  by  the  court ;  except  that 
where  one  or  more  exceptions  are  taken  to  the  rulings  of  the  court, 
made  after  the  jury  is  impaneled,  an  exception  to  the  determination 
of  a  challenge  must  be  heard  at  the  same  time ;  and  the  case  must  con- 
tain the  matters  necessary  to  present  it  upon  the  facts  or  the  law,  or 
both."     Code  of  Civil  Pro.,  §  1180. 

Where  a  challenge  to  the  array  for  favor  in  the  constable  is  inter- 
posed the  justice  must  proceed  to  try  it  and  determine  the  fact.  If  he 
finds  the  challenge  true,  and  that  the  constable  is  not  indifferent,  the 
panel  will  be  quashed ;  but  if,  on  the  other  hand,  he  finds  that  the  con- 
stable is  indifferent,  the  panel  will  be  affirmed,  and  the  balloting  for 
jurors  win  proceed.  If  the  panel  is  quashed  the  justice  ought  to  issue 
a  new  venire  to  another  constable  who  is  indifferent,  unless  the  parties 
agree  to  waive  a  jury. 

If  a  challenge  is  made  to  the  polls  for  favor,  the  challenging  party 
states  to  the  justice  that  A.  B.,  the  juror  called,  is  not  indifferent  be- 
tween the  parties  for  which  cause  he  challenges  him.  The  grounds  of 
objection  ought  to  be  stated.  If  the  opposite  party  denies  the  alle- 
gations, an  issue  is  joined  which  must  be  immediately  tried. 

When  a  principal  challenge  is  improperly  overruled  by  a  justice  it  is 
an  error  for  which  the  judgment  will  be  reversed.  And  proceeding 
with  the  trial  is  no  waiver  of  the  objection.  Hathaway  v.  Helmer,  25 
Barb.  29.  Challenges  for  principal  cause,  and  to  the  favor,  having 
been  disposed  of,  it  is  important  to  notice  another  kind  of  challenge 
now  permitted.  It  may  be  that  there  is  no  sufficient  ground  of 
challenge,  or  it  may  be  that  the  justice  has  decided  that  a  juror  is  in- 
different when  he  really  is  not.     In  such  cases  it  is  important  that  the 
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juror  may  be  set  aside.   And  for  that  reason  either  party  may  now,  by 
statute,  challenge  two  jurors  peremptorily.    Yol.  1,  p.  149,  §  1176. 

No  resort  to  this  challenge  will  be  proper  until  the  other  methods 
have  failed.  And  it  is  best  not  to  exercise  the  right  of  peremptory 
challenge  until  the  last  moment  when  it  can  be  properly  made,  since  it 
is  difficult  to  anticipate  who  may  be  drawn  upon  the  jury.  And  those 
jurors  who  are  most  objectionable,  and  who  cannot  be  set  aside  upon 
the  ordinary  challenge,  are  the  persons  whom  it  may  be  most  desirable 
to  challenge  peremptorily.  Challenges  ought  to  be  made  with  caution 
and  for  good  reason  ;  and  when  once  made,  it  is  important  that  they 
should  be  sustained.  A  challenge  made  against  a  juror  naturally  affects 
his  feelings  as  to  the  result,  even  when  he  is  a  fair  and  just  man.  And 
although  he  may  subsequently  try  the  cause  with  fairness  and  justice,, 
he  will,  in  most  cases,  not  feel  quite  so  indifferent  as  though  no 
challenge  had  been  made. 

When  a  sufficient  number  of  competent  jurors  appears,  and  the 
appropriate  number  has  been  selected  to  try  the  cause,  the  next  step 
will  be  to  swear  them.  The  statute  prescribes  the  form  of  the  oath  and 
requires  the  justice  to  administer  the  oath  or  affirmation  to  each  juror.. 
Vol.  1,  p.  41,  §  2998. 

The  oath  may  be  administered  to  the  jurors  separately,  or  several 
may  be  sworn  at  a  time. 

Form  of  jv/ror's  oath. 

You  do  swear  well  and  truly  to  try  the  matter  in  difference  between 
A.  B.,  plaintiff,  and  0.  D.,  defendant,  and,  unless  discharged  by  the 
justice,  a  true  verdict  to  give  according  to  evidence. 

After  the  jury  has  been  sworn  they  must  sit  together  and  hear  the 
allegations  and  proofs  of  the  parties,  which  must  be  made  publicly  in 
their  presence.     Id.,  §  2999. 

When  the  case  is  of  any  importance  it  is  usual,  as  well  as  advan- 
tageous, to  open  or  state  the  case  to  the  jury. 

The  party  who  has  the  affirmative  of  the  issue  is  entitled  to  open  the 
case  to  the  jury ;  to  introduce  his  evidence  first ;  to  introduce  his  evi- 
dence in  reply ;  and  to  sum  up- the  cause  last  to  the  jury.  As  to  the 
right  to  begin,  or  as  to  which  party  holds  the  affirmative,  see  amU,  471. 
If  the  pleadings  are  extensive  or  complicated,  or  if  the  evidence 
is  likely  to  be  voluminous  or  contradictory,  a  full,  clear  and  accurate 
statement  of  the  case  will  be  of  great  service  to  the  justice  in  determin- 
ing questions  relative  to  the  admissibility  of  evidence ;  and  it  will  also 
aid  the  jury  in  readily  comprehending  the  bearing  and  effect  of  each, 
part  of  the  evidence  as  it  is  introduced. 
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The  party  opening  the  case  should  state  the  nature  of  the  action ; 
the  issues  which  have  been  joined,  or  which  will  be  tried ;  the  facts 
and  circumstances  of  the  case ;  and  the  substance  of  the  evidence  to  be 
adduced,  and  its  effect  in  proving  the  case  stated. 

It  is  proper,  also,  to  notice  the  grounds  of  the  defense  stated  in  the 
answer,  and  the  effect  of  the  defense  if  established.  So  it  is  equally 
proper  to  state  the  nature  of  the  evidence  which  will  be  offered 
in  reply  by  way  of  disproving  the  case  set  up  by  the  opposite  party. 
It  is  only  a  general  view  of  the  case  that  should  be  given  in  opening  ; 
the  details  will  be  more  appropriate  as  they  appear  from  the  lips  of 
witnesses.  And  candor,  as  well  as  policy,  dictates  that  an  opening 
should  never  exceed  the  strict  truth  as  to  the  real  facts  to  be  subse- 
quently proved  by  the  witnesses.  A  party  may  omit  to  state  all  the 
material  facts  of  his  case  in  the  opening,  but  this  will  not  prevent  him 
from  giving  evidence  as  to  all  material  points  in  the  case,  merely  be- 
cause it  was  omitted  in  the  statement  of  the  case.  Wearing  v.  Bell,  5 
HiU,  291. 

After  opening  the  case,  the  party  holding  the  affirmative  proceeds  to 
introduce  his  record  evidence,  or  to  call  his  witnesses.  The  opposite 
party  may  object  to  the  competency  of  the  witness,  and  the  court  must 
decide  as  to  the  validity  of  the  objection.  See  ante^  551.  If  no  objec- 
tion is  made  to  the  witness,  or  if  the  objection  is  overruled,  he  is 
then  sworn. 

The  statute  prescribes  the  form  of  oath.  See  vol.  1,  p.  41,  §  3000  ; 
and  see  a/nte,  553. 

Form  of  oath  to  witness. 

You  do  swear  that  the  evidence  you  shall  give  relating  to  the  matter 
in  difference  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

The  party  who  calls  a  witness  first  proceeds  to  examine  him ;  after 
which  the  opposite  party  is  entitled  to  cross-examine  him ;  and  he  may 
then  be  re-examined  for  the  purpose  of  explaining  his  cross-examina- 
tion.    See  ante,  556  to  575. 

The  number  of  witnesses  to  be  called  and  sworn  is  usually  limited 
by  the  discretion  of  the  party  calling  them.  There  are  some  cases  in 
which  the  courts  have  occasionally  limited  the  number  of  witnesses  to 
be  sworn  on  each  side  as  to  some  collateral  question,  or  as  to  a  mere 
matter  of  opinion.  Sizer  v.  Bv/rt,  4  Denio,  426  ;  Anthony  v.  Smith, 
4  Bosw.  503 ;  Ward  v.  Washington  Ins.  Co.,  6  id.  229 ;  Sj>ear  v. 
Myers,  6  Barb.  445  ;  Nolton  v.  Moses,  3  id.  31.  But  when  a  witness 
is  called  for  the  purpose  of  testifying  to  facts  which  are  material  upon 
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the  main  issues  to  be  tried,  it  is  difficult  to  see  upon  what  principle 
such  witnesses  can  be  rejected.  It  is  true  that  the  calling  of  a  large 
number  of  witnesses  may  protract  a  trial,  but  that  is  a  small  matter 
when  compared  with  a  result  which  may  deprive  a  party  of  justice  and 
of  his  legal  rights.  The  safe  rule  will  be  not  to  reject  a  witness  who 
is  offered  to  prove  material  facts  upon  the  main  issues  in  the  case. 
Eakin  v.  Brown,  1  E.  D.  Smith,  37.  If  a  party  wishes  to  object  to 
the  introduction  of  witnesses  on  the  opposite  side,  on  the  ground  that 
a  great  many  witnesses  have  been  already  called,  he  ought  to  admit 
that  the  fact  sought  to  be  proved  is  true.  lb.  As  each  witness  is  called, 
any  objection  as  to  his  competency  must  be  made.  And  so,  when  a 
witness  has  been  sworn,  and  is  giving  his  evidence,  any  objection  to 
the  questions  put  to  him,  or  as  to  the  relevancy,  competency,  or  legality 
of  his  answers,  must  be  taken,  or  they  will  be  waived. 

The  right  to  object,  and  the  manner  of  taking  objections,  will  be 
discussed  in  a  subsequent  place.  See  Objections.  If  any  record  evi- 
dence is  to  be  introduced,  or  any  depositions  of  witnesses,  it  must  be 
introduced  as  a  part  of  the  plaintiff's  case,  unless  it  is  intended  as  a 
matter  in  reply. 

Eegularly  and  strictly,  the  party  who  opens  the  case  must  exhaust 
his  testimony  on  his  side  before  he  rests  the  cause.  And,  technically, 
no  evidence,  except  in  reply  to  the  evidence  of  the  opposite  side,  will 
be  admissible  after  resting  the  cause.  Ante,  556.  This  is  a  matter, 
however,  which  is  entirely  within  the  discretion  of  the  justice,  and  it 
is  very  seldom  that  the  rule  is  enforced.  Either  party  is  quite  liable 
to  overlook  some  material  matter,  and  if  he  desires  to  correct  the  mis- 
take, or  to  supply  the  omission,  at  any  time  before  the  evidence  is  closed, 
it  is  usually  permitted  by  the  justice. 

If  a  justice  intends  to  enforce  the  strict  rule,  he  ought  to  give  the 
parties  notice  of  that  fact  at  the  commencement  of  the  trial ;  and  not 
only  that,  but  the  same  rule  must  be  applied  to  both  parties,  so  that 
when  either  rests  his  side  of  the  case,  he  waives  the  right  to  introduce 
any  eyidence  which  was  properly  admissible  at  the  time  of  resting.  It 
is  proper  for  a  justice  to  require  the  parties  to  conform  to  the  proper 
rule,  as  nearly  as  it  can  reasonably  be  done,  since  it  promotes  order 
and  convenience  in  the  trial  of  the  cause.  But  that  is  ordinarily  the 
extent  to  which  the  rule  should  be  enforced  in  justices'  courts.  And 
the  rule  should  never  be  so  enforced  as  to  deprive  either  party  of  sub- 
stantial justice  and  a  fair  trial.  If  parties  willfully  omit  to  introduce 
their  evidence  in  proper  time  and  order,  for  the  purpose  of  gaining 
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some  advantage  over  the  opposite  party,  they,  of  all  persons,  would 
have  least  cause  to  complain  of  an  enforcement  of  the  strict  rule. 

Defense  stated  and  evidence.  After  the  plaintifE  has  introduced 
all  his  evidence  and  rested  his  case,  the  defendant  may  move  for  a  non- 
suit, if  the  case  is  one  in  which  the  case  ought  not  to  be  submitted  to 
the  jury,  or  ought  not  to  be  heard  and  decided  upon  the  merits  by  the 
justice,  if  no  jury  is  called.  As  to  nonsuits,  see  ante,  698,  699.  If 
the  nonsuit  is  refused,  the  defendant,  or  the  party  not  holding  the 
affirmative  of  the  issue,  opens  his  side  of  the  case.  When  this  is  done 
by  the  defendant,  his  proper  course  is  to  state  the  nature  of  his  de- 
fense, and  the  evidence  which  will  be  introduced  to  sustain  it.  He 
may  also  explain  how  it  will  be  affected  by  the  evidence  in  reply. 

In  ordinary  cases,  each  party  ought  to  be  limited  to  a  statement  of 
his  own  side  of  the  case,  and  an  explanation  of  the  claims  made  by  the 
opposite  side.  The  defendant  has  no  right  to  sum  up  the  cause  while 
opening  his  own  case.  Such  is  not  the  object  or  the  intention  of  an 
openiiig  by  either  party.  Ayrault  v.  Chamberlain,  33  Barb.  229,  233, 
234,  235.  In  the  case  last  cited,  it  was  held  that  the  court  had  a  right 
to  limit  the  plaintiff's  counsel  to  a  statement  of  his  own  side  of  the 
case,  and  that  he  could  not  state  the  evidence  which  would  be  given  in 
reply.     See,  also,  Mlwell  v.  Chamberlain,  31  N.  Y.  611,  614. 

After  opening  his  case,  the  defendant  proceeds  to  call  his  witnesses 
and  swear  them,  in  the  same  manner  as  the  plaintiff  did.  And  any 
objections  to  witnesses  or  to  evidence  must  be  made  as  the  cause  pro- 
gresses, and  as  either  is  offered. 

After  the  defendant  rests  his  case,  the  plaintiff  introduces  such  re- 
butting evidence  as  he  may  wish  to  offer.  The  term  "  rebutting  evi- 
dence "  may  not  be  clear  to  every  person.  It  means  not  merely  evi- 
dence which  contradicts  the  defendant's  witnesses,  and  corroborates 
those  of  the  plaintiff,  but  evidence  in  denial  of  some  affirmative  case 
or  fact  which  the  defendant  has  endeavored  to  prove.  Silverman  v. 
Foreman,  3  E.  D.  Smith,  323,  324.  But  rebutting  evidence  may  also 
be  introduced  by  way  of  avoidance  of  the  defendant's  case.  Suppose 
that  the  defendant  should  set  up  in  his  answer  and  attempt  to  prove  a 
set-off  or  a  release.  The  plaintiff  would  be  entitled  to  prove  that  the 
claim  by  way  of  set-off  had  been  paid,  or  that  the  release  was  obtained 
by  fraud,  and  this  would  be  strictly  rebutting  evidence. 

If  the  oath  is  improperly  administered  to  a  witness,  or  if  he  gives 
his  evidence  without  being  sworn  at  all,  this  will  not  be  an  error  which 
will  reverse  the  judgment,  unless  an  exception  is  properly  taken  at  the 
time.     Blanchard  v.  Richly,  7  Johns.  198  ;  Reed  v.  Gillett,  12  id.  296. 
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The  subject  of  evidence,  including  the  rules  for  the  examination  of 
witnesses,  has  been  explained.  Ante,  556  to  575.  After  the  entire 
evidence  has  been  introduced,  arid  both  parties  have  rested  their  case, 
the  cause  is  submitted  to  the  jury  or  to  the  justice  without  comment, 
or  it  is  summed  up.  The  just  administration  of  the  law  is  greatly 
facilitated  by  an  appropriate  summing  up.  It  is  not  intended  to  give 
an  extended  discussion  upon  the  method  of  performing  this  important 
duty  in  a  cause.  But  a  few  suggestions  will  be  made  which  may  be  of 
service  to  some  of  the  younger  members  of  the  profession.  In  every 
cause  there  are  two  branches,  either  of  which  may  be  most  important 
in  some  particular  case.  The  first  relates  to  the  facts  in  the  case,  and 
the  second  relates  to  the  rules  of  law  applicable  to  those  facts  when 
settled.  In  some  cases  the  law  of  the  case  is  conceded,  or  at  least  not 
disputed,  but  the  conclusion  as  to  facts  is  denied ;  in  such  a  case  the 
questions  of  fact  become  the  most  important  part  of  the  case.  In  other 
cases  the  facts  of  the  case  are  undisputed,  or  are  so  clearly  in  favor  of 
one  side  that  it  becomes  principally  important  to  determine  the  law  of 
the  case.  A  careful  practitioner  will  endeavor  to  fully  understand  both 
of  these  branches  of  every  case  which  he  tries,  and  will  use  all  honora- 
ble means  to  induce  the  court  and  jury  to  view  the  case  from  a  stand- 
point favorable  to  the  interests  of  his  client.  A  clear,  concise  presenta- 
tion of  the  facts  in  evidence,  and  of  the  law  applicable  thereto,  will 
often  turn  the  scale  in  a  doubtful  case. 

Neither  general  rules  nor  particular  instructions  will  enable  all  persons 
to  discharge  this  duty  with  equal  ability.  It  is  a  natural  endowment 
which  some  persons  possess  and  in  which  they  excel  without  study  and 
without  especial  effort.  But  this  does  not  prevent  some  general  hints 
from  being  of  service  to  others. 

And,  in  the  first  place,  a  jury  ought  to  be  clearly  and  fully  informed 
as  to  all  the  issues  involved  in  the  case ;  as  to  what  facts  are  admitted 
by  the  pleadings,  and  are,  therefore,  not  in  issue ;  and  as  to  the  burden 
of  proof  upon  all  the  issues  in  the  case. 

After  the  issues  are  clearly  presented  to  the  jury,  the  evidence  which 
bears  upon  them  will  next  be  a  subject  of  discussion.  And  the  most 
essential  service  which  can  be  rendered  to  a  cause  is  to  point  out  fully 
and  clearly  all  the  evidence  which  bears  upon  each  of  the  material 
issues  to  be  tried.  Eloquence  and  energy  and  earnestness  are  valuable 
qualities ;  but  the  logic  of  established  and  indisputable  facts  will  weigh 
conclusively  with  an  honest  and  an  intelligent  jury. 

The  rules  by  which  the  value  of  evidence  is  determined  have  been 
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noticed  under  the  title  Evidence.  When  there  are  questions  of  law 
involved  in  the  determination  of  the  case,  and  there  is  a  dispute  as  to 
the  law,  it  will  be  necessary  to  discuss  the  legal  questions  before  the 
jury.  And,  in  doing  this,  the  first  step  will  be  to  show  how  the  legal 
question  arises  and  to  what  issues  it  is  applicable. 

There  can  be  no  question  of  law  until  the  facts  are  settled.  And, 
when  the  facts  are  in  dispute,  every  legal  question  must  of  necessity  be 
discussed  hypothetically.  In  discussing  legal  questions,  whether  before 
the  court  or  before  a  jury,  each  party  is  entitled  to  see  and  examine  the 
authorities  cited  by  the  opposite  party.  And,  in  summing  up,  the 
party  who  holds  the  affirmative  is  bound  to  furnish  his  authorities  to 
the  other  party  before  he  sums  up  on  his  side,  so  that  he  may  be  able 
to  examine  and  discuss  their  relevancy  or  their  value  before  the  jury. 
If  such  authorities  are  not  furnished  at  the  proper  time  the  party 
demanding  them  is  not  deprived  of  his  rights,  for  he  will  be  entitled 
to  discuss  the  authorities  cited  after  the  summing  up  of  the  affirmative 
side  of  the  case.  In  the  trial  of  the  cause  and  during  the  summing  up 
the  same  course  of  practice  and  of  courtesy  should  be  observed  that 
would  characterize  the  conduct  of  a  lawyer  at  the  Circuit.  If  an  unfair, 
technicjal,  frivolous,  disrespectful  and  ungentlemanly  course  is  pursued 
in  justices'  courts,  the  effects  of  such  practices  will  be  certain  to  exhibit 
themselves  at  the  Circuit,  where  they  will  meet  with  a  proper  cor- 
rection. 

Charging  the  jury.  A  justice  may  charge  a  jury,  or  he  may  decline 
to  do  so ;  and  his  refusal  is  not  a  ground  of  appeal.  Delancy  v.  Nagle, 
16  Barb.  96 ;  People  v.  Eldridge,  3  Hun,  541 ;  S.  C,  6  Sup.  Ct. 
(T.  &  C.)  20  ;  Adams  v.  Clarh,  64  Ga.  648.  If  he  assumes  to  charge 
them  as  to  the  law,  and  he  errs  in  his  charge,  that  will  be  error. 
Trustees  of  Perm  Yan  v.  Thome,  6  Hill,  326  ;  Chajpmom  v.  Fuller,  7 
Barb.  70;  Stn-amd  v.  Butler,  18  id.  327;  Pettit  v.  Ide,  12  Abb.  44. 
"When  he  charges  the  jury  at  all,  he  must  discharge  the  duty  fully,  and 
he  cannot  then  refuse  to  charge  any  proper  matter  at  the  request  of 
either  party.  For,  by  assuming  to  charge  at  all,  he  undertakes  to  do 
all  that  a  judge  of  a  court  of  record  could  be  required  to  do  by  way  of 
charge.  And,  therefore,  if  he  charges  incorrectly,  or  if  he  refuses  to 
charge  a  proper  matter  on  request,  ^ither  will  be  error. 

It  is  to  be  wished  that  every  justice  of  the  peace  was  qualified  to 
charge  juries  properly.  Much  injustice  would  be  thereby  prevented  ; 
and,  in  many  cases,  the  costs  of  expensive  appeals  would  be  avoided. 
In  charging  a  jury  the  justice  should  aim  at  presenting  all  of  the  issues 
involved  in  the  case  and  should  call  the  attention  of  the  jury  to  all  the 
92 
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important  portions  of  the  evidence  which  has  been  given  on  the  trial. 
By  taking  notes  of  the  arguments  of  coiinsel  in  summing  up  the  justice 
can  ascertain  what  points  each  party  deems  material  and  then,  by  add- 
ing his  own  views,  he  can  generally  present  the  whole  case  with  fair- 
ness and  correctness.  There  is  one  advantage  which  will  result  from 
the  practice  of  charging  a  jury.  Not  only  will  questions  of  fact  be 
quite  as  properly  settled,  but  on  all  questions  of  law  there  will  be  a 
full  and  fair  opportunity  to  reserve  all  legal  points  for  settlement  upon 
an  appeal.  If  the  charge  is  affirmative,  and  is  erroneous,  an  exception 
to  the  charge  will  clearly  present  the  question  for  review.  So,  if  the 
justice  refuses  to  charge  upon  a  point  on  which  he  ought  to  charge  as 
requested,  an  exception  to  his  refusal  will  save  the  rights  of  the  party 
on  appeal.  "When  the  entire  questions,  both  of  fact  and  of  law,  are 
submitted  to  the  jury,  it  is  frequently  impossible  to  determine  with 
certainty  whether  the  case  was  decided  upon  a  question  of  fact  or  upon 
a  question  of  law.  If  the  jury  disposed  of  the  case  upon  a  question  of 
law  their  decision  may  be  reviewed.  But  if  it  was  decided  upon  a 
question  of  fact,  that  is  generally  conclusive.  And  since  it  is  not  always 
easy  to  ascertain  upon  which  ground  the  jury  proceeded,  there  is  some- 
times a  failure  of  justice  in  consequence,  though  this  matter  is  of  less 
importance  since  the  amendment  of  the  Code,  which  allows  a  new 
trial  in  the  county  court. 

There  are  some  incidents  of  the  trial  which  have  not  been  mentioned 
that  may  properly  be  noticed  in  this  place. 

There  is  occasionally  a  defect  in  the  proofs  or  a  surprise  at  some 
unexpected  evidence,  which  operates  unfavorably  to  one  of  the  parties. 
In  such  a  case,  a  juror  may  be  withdrawn  by  consent,  or  the  entire 
jury  may  be  discharged  and  the  cause  adjourned,  if  both  parties  agree. 
But  the  party  who  has  the  advantage  from  such  a  state  of  facts  does 
not  usually  consent  to  such  an  arrangement,  because  he  prefers  to  re- 
tain the  advantage  which  he  thus  possesses.  It  is  said  that  the  justice 
may  withdraw  a  juror  in  such  cases,  and  stiU  retain  the  cause  for  trial 
whether  the  parties  consent  or  not.  2  Cow.  Treat.  [6th  ed.]  833 
§  1403.  There  are  cases  in  which  a  justice  may  suspend  or  delay  a 
trial  for  a  short  time.  Ante,  367.  But  the  withdrawal  of  a  juror  is 
equivalent  to  discharging  the  jury  before  the  cause  is  tried,  and  before 
they  have  rendered  a  verfict.  This  is  a  right  which  is  not  given  in 
express  terms  by  any  statute  relating  to  justices'  courts.  And  it  is 
difficult  to  see  upon  what  authority  such  an  act  could  rest  for  its  sup- 
port. The  statute,  it  is  true,  confers  all  necessary  powers  which  are 
possessed  by  courts  of  record.      But  such  a  power  can  scarcely  be 
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called  a  necessary  one.  It  might  be  a  convenience  to  one  of  the  par- 
ties, but  that  is  not  sufficient.  A  second  adjournment  would  frequently 
be  of  great  convenience  to  a  plaintiff,  but  it  will  not  be  contended  that 
it  can  for  that  reason  be  granted.  An  adjournment  cannot  be  granted 
after  the  trial  has  commenced,  unless  by  the  consent  of  the  parties. 
Pollock  V.  Ehle,  2  E.  D.  Smith,  541 ;  Matthews  v.  Fiestel,  id.  90 ; 
Montfort  v.  Hughes,  3  id.  591.  And  such  an  adjournment  for 
thirteen  days  was  held  ground  for  reversal  of  the  judgment,  and  the 
reason  assigned  was  that  no  power  exists  to  adjourn  a  cause  when  it  is 
half  tried.  AberhaU  v.  Roach,  3  E.  D.  Smith,  345 ;  S.  C,  11  How. 
95.  And  see  ante,  366,  367. 

The  discharge  of  a  jury  and  an  adjournment  of  a  cause  against  the 
consent  of  one  of  the  parties,  after  the  cause  has  been  partially  or  whoUy 
tried,  is  not  within  any  of  the  powers  conferred  upon  a  justice.  The 
utmost  that  the  courts  have  tolerated  in  this  respect  is,  to  permit  a 
justice  to  hold  open  his  court,  and  suspend  the  trial  for  a  short  time, 
to  enable  a  party  to  procure  an  absent  witness.  But  even  in  that  case, 
the  time  allowed  is  quite  brief,  and  twenty  hours  was  held  to  be  an 
unreasonable  time  to  hold  open  for  the  purpose  of  enabling  a  party  to 
get  a  witness  who  was  twenty  miles  distant. 

There  is-  another  class  of  cases  in  which  a  justice  has  a  discretion  to 
exercise.  The  parties  occasionally  omit,  by  accident,  to  introduce  all 
their  evidence  before  the  close  of  the  trial.  And  they  sometimes  dis- 
cover the  existence  of  important  evidence  after  the  close  of  the  evi- 
dence, but  before  the  cause  has  been  finally  submitted  to  the  justice  or 
the  jury.  In  such  a  case  the  justice  may  permit  the  introduction  of 
the  evidence,  even  after  both  parties  have  declared  the  case  closed. 
Burger  v.  White,  2  Bosw.  92;  Dunchle  t.  Kocker,  11  Barb.  387. 
And  the  rule  has  been  extended  so  far  that  the  justice  may  receive 
further  evidence  on  an  adjourned  day  to  which  the  cause  was  post- 
poned for  summing  up,  when  the  trial  had  taken  place  on  a  former 
day.  Heidenheimerr.  Wilson,  31  Barb.  637.  The  court  held  that, 
in  such  a  case,  the  trial  was  not  closed  until  the  cause  was  summed  up 
and  submitted  for  final  judgment ;  and  that,  until  that  time,  it  was 
discretionary  with  the  justice  whether  to  receive  further  evidence. 
To  open  a  case  for  further  evidence  after  it  has  once  been  declared 
closed  cannot  be  claimed  as  a  matter  of  right.  The  justice  may  grant 
or  refuse  the  application,  and  his  decision  is  final.  And,  in  deciding 
the  question,  the  justice  ought  to  be  governed  by  the  principle  that 
the  granting  or  the  refusing  of  the  motion  is  to  be  for  the  furtherance 
of  justice,  and  for  no  other  purpose. 
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If  the  witnesses  on  both  sides  are  all  still  present,  so  that  they  may 
any  of  them  be  recalled  if  necessary,  it  will  be  pretty  much  a  matter 
of  course  to  allow  the  evidence.  But  if  the  witnesses  of  the  opposite 
party  have  left  court  so  that  they  cannot  be  recalled ;  or  if  the  evidence 
offered  wiU  be  a  surprise  upon  the  opposite  party,  so  that  he  cannot 
meet  it  by  evidence  which  he  may  have,  but  which  is  not  at  that  time 
within  his  reach,  the  justice  will  scarcely  feel  that  it  would  be  just  to 
open  the  cause  for  the  advantage  of  one  party,  when  it  would  operate 
as  an  injury  and  injustice  to  the  other.  The  decision  of  the  justice 
wiU  not  be  reviewed  unless  the  circumstances  show  a  gross  disregard 
of  the  rights  of  one  of  the  parties.  It  must  appear  that  the  justice 
acted  upon  the  ground  that  he  had  a  discretion,  and  that  he  decided 
accordingly.  For,  if  the  justice  should  refuse  to  receive  evidence  in  a 
case  upon  the  sole  ground  that  he  erroneously  supposed  he  had  no 
power  to  receive  it,  his  judgment  would  be  reversed.  Russell  y.  Conn, 
20  IsT.  Y.  81 ;  Beach  v.  Ghamberlain,  3  Wend.  366 ;  Packer  v.  French, 
Hill  &  Denio,  103 ;  McElwavn  v.  Corning,  12  Abb.  16 ;  Regvna  v. 
Pilkington,  2  Ell.  &  Bla.  546 ;  Mercer  v.  Sayre,  1  Johns.  306. 

"When  such  evidence  is  material,  and  its  admission  will  be  an  ad- 
vantage to  the  party  offering  it,  the  justice  should  admit  it  unless  its  re- 
ception would  do  an  injustice  to  the  opposite  party  by  way  gf  surprise, 
or  from  inability  to  meet  it  with  counter  evidence  which  is  not  then 
available.  After  a  jury  has  been  impaneled  and  sworn  the  justice 
has  no  right  to  permit  some  of  the  jurors  to  be  withdrawn  and  others 
substituted  in  their  place,  unless  both  parties  consent.  Cook  v.  Hitter, 
i  E.  D.  Smith,  253.  If  this  is  done,  and  no  objection  is  made  at  the 
time,  the  parties  will  be  presumed  to  have  assented  to  the  change.   lb. 

It  has  been  seen,  that  one  of  several  defendants  may  be  discharged 
in  an  action  for  a  tort,  when  there  is  no  evidence  against  him.  But 
this  rule  does  not  authorize  a  justice  to  strike  out  the  name  of  one  of 
the  defendants,  on  his  motion,  for  the  alleged  reason  that  there  is  a 
misjoinder  of  defendants,  and  that  a  joint  action  cannot  be  maintained 
against  all  of  them.  Montford  v.  Hughes,  3  E.  D.  Smith,  591.  So  a 
justice  has  no  power  to  compel  a  substitution  of  parties  in  an  action. 
An  action  against  the  trustees  of  a  school  district  does  not  abate  by 
reason  that  the  term  of  office  has  expired;  but  if  it  did,  that  would  not 
authorize  the  justice  to  compel  a  substitution  of  the  new  trustees,  though 
this  might  be  done  by  consent  of  all  the  parties.  Colegrove  v.  Breed, 
2  Denio,  125.  And  see  Manchester  v.  Herrvngton,  10  J^.  Y.  164.  A 
nonsuit  ought  not  to  be  granted  until  the  whole  evidence  in  the  cause 
is  properly  before  the  court,  where  the  motion  is  not  made  at  the  close 
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of  the  plaintiflE's  case.  A  plaintiff  proved  z,  prima  facie  case  and  then 
rested  his  cause.  The  defendant  then  proved  an  affirmative  defense, 
and  immediately  at  the  close  of  his  evidence  moved  for  a  nonsuit.  The 
justice  refused  to  grant  it  until  after  the  plaintiff  had  an  opportunity 
to  introduce  his  evidence  in  reply  to  the  defense,  and  this  was  held  to 
be  the  correct  practice.     Garland  v.  Day,  4  E.  D.  Smith,  251. 

In  courts  of  record,  the  court  may  strike  out  a  complaint,  answer,  or 
reply,  if  a  party  refuses  to  be  examined  as  a  witness.  Code  of  Civil 
Pro.,  §  853.  And  see  Biohards  v.  Judd,  15  Abb.  (F.  S.)  184 ;  2  N. 
T.  Sup.  Ct.  (T.  &  0.)  479.  But  this  provision  does  not  apply  to  a 
justice's  court.  And  a  justice  has  no  power  to  strike  out  any  pleading 
on  account  of  the  refusal  of  a  party  to  be  examined  as  a  witness.  Mayor 
of  New  York  v.  Mason,  1  Abb.  344.  But  if  a  party  refuses  upon 
cross-examination  to  answer  a  proper  and  pertinent  question,  the  justice 
has  power,  on  motion  of  the  adverse  party,  to  strike  out  the  direct  ex- 
amination of  the  witness.     Hutherford  v.  Holmes,  66  N.  T.  368. 

When  a  complaint  or  answer  is  defective,  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  or  a  counter-claim,  and 
it  is  not  demurred  to,  but  the  cause  proceeds  to  trial,  the  justice  cannot 
dismiss  the  complaint,  nor  disregard  the  answer  for  that  reason. 
Wooster  v.  Ghamherlin,  28  Barb.  602  ;  Milliard  v.  Austin,  17  id.  141 ; 
Turck  V.  Bichmond,  13  id.  533  ;  Smith  v.  MiUen,  13  How.  326.  If 
no  demurrer  is  interposed  to  the  pleading,  and  a  substantial  case  or  de- 
fense is  established  by  the  evidence,  that  wiU  be  sufficient  to  require 
the  cause  to  be  disposed  of  on  its  merits.  lb. 

When  a  witness  is  under  examination,  and  he  is  suddenly  taken  illj 
the  justice  may  suspend  the  trial  a  reasonable  time,  to  enable  him  to 
recover  sufficiently  to  complete  his  examination.  And  the  party  pro- 
ducing him  as  a  witness  must  see  that  he  is  present  in  court,  so  that  he 
may  be  cross-examined  by  the  opposite  party  or  his  evidence  will  be 
struck  out.  Clements  v.  Benjamin,  12  Johns.  299.  But  if  a  witness 
is  partially  examined,  and  the  cause  is  then  adjourned  by  consent  of 
parties,  and  the  witness  dies  before  the  adjourned  day,  his  evidence  can- 
not be  struck  out,  but  it  is  to  be  considered  as  a  part  of  the  evidence  in 
the  cause,  even  though  the  right  of  cross-examination  should  be  lost. 
Forrest  v.  Kissam,  7  Hill,  463 ;  reversing  S.  C,  25  Wend.  651. 

If  irrelevant  evidence  is  offered,  the  justice  may  reject  it  on  his  own 
motion,  even  though  no  objection  be  taken  to  it.  Fa/rmers  and  Manu- 
facturers'' Bank  v.  Whvnfield,  24  Wend.  420 ;  Eeeler  v.  Delavan,  4 
Barb.  317.  And  irrelevant  evidence  ought  clearly  to  be  rejected  when 
an  objection  is  interposed  to  it  by  one  of  the  parties.     But  if  irrelevant 
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evidence  is  received  under  objection,  the  opposite  party  is  entitled  to 
explain,  contradict,  or  answer  it  by  counter  evidence.  Wcvrd  v.  Wash- 
■mgton  Ins.  Co.,  6  Bosw.  229.  By  receiving  the  evidence  under 
objection,  the  justice  decides  that  it  is  competent,  and  this  is  sufficient 
to  authorize  the  opposite  party  to  rebut  it  by  evidence.  lb.  If  irrelevant 
evidence  is  offered  and  received  without  objection,  it  is  discretionary 
whether  to  receive  contradictory  or  explanatory  evidence  in  answer  to 
it.  Farmers  and  Mam.ufacturers'  Bamik  v.  Whinfield,  2i  Wend.  420 ; 
Keeler  v.  Delaman,  4  Barb.  317. 

After  a  jury  has  been  impaneled  and  sworn,  they  ought  to  have  a 
place  assigned  to  them  which  is  separate  and  distinct  from  all  other 
persons.  And  during  the  progress  of  the  trial,  no  persons  ought  to  be 
allowed  to  talk  or  communicate  with  them  unless  by  the  permission  of 
the  court.  And,  above  all  other  things,  the  justice  ought  to  require 
the  strictest  order  and  quiet  to  be  observed  ;  the  proceedings  ought  to 
be  so  conducted  that  the  jurors  shall  have  an  opportunity  of  hearing 
every  word  that  is  given  as  evidence  ;  not  only  that,  but  there  ought 
to  be  such  rules  adopted  as  shall  prevent  any  thing  from  distracting  the 
attention  of  the  jury  from  the  proceedings  at  the  trial. 

If  any  of  the  parties  or  their  friends  should  attempt  to  produce  any 
influence  upon  the  jury  by  improper  manifestations  of  satisfaction  at 
some  of  the  evidence  and  proceedings,  and  of  dissatisfaction  with  other 
proceedings,  the  justice  ought  promptly  and  firmly  to  restrain  such  con- 
duct. And  if  a  proper  admonition  should  fail  of  its  effect,  a  commit- 
ment for  a  contempt  of  court  wUl  most  effectually  remove  the  cause. 

Improper  conduct  of  this  character  is  most  severely  censured  by  the 
courts.  Conrad  v.  Williams,  6  HUl,  444,  452.  In  the  case  cited  the 
court  said  :  "  It  is  not  to  be  tolerated  that  men  should  go  into  such  a 
place  and  manifest  their  feelings,  prejudices  or  passions,  for  the  purpose 
of  exerting  an  influence  upon  those  who  sit  in  judgment  upon  the  rights 
of  parties."  In  another  case  where  a  party  had  been  guilty  of  grossly 
improper  conduct  toward  the  justice  on  the  trial,  the  court  expressed 
itself  thus :  "  The  powers  of  magistrates  are  ample  to  repress  and 
punish  such  behavior  in  any  stage  of  the  cause,  whether  proceeding 
from  a  party,  his  counsel,  or  a  bystander,  and  self-respect,  as  well  as  a 
due  regard  for  the  administration  of  justice,  imperiously,  demand  that 
they  should  be  used,  and  order  enforced  with  a  firm  and  steady  hand. 
Justices  may  at  all  times  rely  upon  the  countenance  and  favor  of  this 
court,  in  the  due  command  and  vigorous  enforcement  of  good  order 
while  conducting  their  proceedings  ;  and,  as  all  necessary  powers  have 
been  conferred  upon  them  for  this  purpose,  they  should  know  and  feel, 
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that  they  alone  are  justly  responsible  for  its  observance.  We  cannot 
commend  the  forbearance  of  the  magistrate  in  the  instance  before  us, 
and  would  have  been  better  satisfied  if  he  had  repressed  the  disorderly 
behavior  of  the  party  at  once,  when  admonition  failed,  by  fine,  or  com- 
mitment, or  both."     Onderdonk  v.  Rcmlett,  3  Hill,  323,  328,  329. 

The  justice  has  a  right  to  restrain  the  summing  up  of  the  cause 
within  its  proper  limits. 

If  evidence  has  been  offered  on  the  trial,  and  rejected  by  the  justice 
as  incompetent  or  iUegal,  counsel  have  no  right  to  comment  upon  such 
evidence  as  though  it  were  in  the  case.  Mitchell  v.  Borden,  8  "Wend. 
5Y0. 

There  ought  to  be  the  largest  latitude  allowed  to  counsel  in  summing 
np  a  cause ;  but  there  is  no  reason  for  tolerating  them  in  discussing 
matters  entirely  foreign  to  the  cause.  "  The  merits  of  a  cause  can  only 
be  rightly  determined  by  a  fair  and  unprejudiced  consideration  of  the 
evidence,  uninfluenced  by  any  extraneous  considerations  calculated  to 
excite  the  passions  and  warp  the  judgment.  As  it  is  a  rule  of  pleading 
that  the  issue  should  be  on  a  material  point,  so  it  is  an  essential  rule  of 
evidence  that  the  proof  should  be  material  and  relevant  to  the  issue. 
It  is  equally  indispensable  to  the  orderly  course  of  judicial  proceed- 
ings, and  an  impartial  administration  of  the  laws,  that  counsel  on 
either  side  should  not  be  allowed  to  lose  sight  of  the  evidence  and  the 
issues,  and  indulge  in  denunciations  of  a  party  based  upon  facts  not 
proved,  and  which,  therefore,  should  not  be  permitted  to  disturb  that 
calm  deliberation  which  it  is  the  duty  of  jurors  to  bestow,  and  which 
the  parties  have  a  right  to  expect  and  demand."  Fry  v.  Bemiett,  3 
Eosw.  202,  242,  Boswobth,  J. 

If  counsel  indulge  in  such  remarks  in  their  summing  up,  where  the 
evidence  does  not  authorize  it,  the  opposite  party  may  object  to  the  re- 
marks, and  if  the  justice  refuses  to  restrain  them,  it  will  be  error.  A 
proper  enforcement  of  this  rule  is  sometimes  indispensable,  since  it 
occasionally  happens  that  aa  unscrupulous  person  attempts  to  supply  a 
want  of  evidence  by  the  most  unjust  denunciations  and  charges  or  in- 
sinuations against  parties  and  witnesses,  when  there  is  no  evidence  to 
warrant  their  course  of  conduct. 

After  a  case  is  closed,  and  it  has  been  submitted  to  the  jury,  they 
may  render  a  verdict  immediately  without  retiring  from  court,  if  they 
are  already  unanimous  as  to  their  verdict.  But  ordiuarily  such  is  not 
the  practice.  A  semblance  of  deliberation  is  at  least  a  propriety,  and 
it  is  only  in  the  plainest  cases,  or  when  a  jury  is  acting  under  some 
strong  impulse,  that  a  verdict  is  rendered  without  retiring  for  delibera- 
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tion.  A  trial  must  be  closed  and  submitted  to  a  jury  on  a  week  day 
and  not  on  Sunday.  In  one  case  a  trial  was  commenced  on  Saturday 
and  it  was  continued  until  two  o'clock  in  the  morning  of  Sunday, 
when  it  was  submitted  to  the  jury,  and  they  rendered  their  verdict 
about  three  o'clock,  a.  m.  This  was  held  irregular,  and  the  judgment 
was  reversed.  Putting  v.  The  People,  8  Barb.  384 ;  Butler  v.  Kelsey, 
15  Johns.  177.  In  such  cases,  the  cause  ought  to  be  adjourned  over 
to  Monday,  when  the  trial  could  be  legally  completed.  When  a  jury 
retires  to  deliberate  upon  their  verdict,  a  constable  must  be  sworn  to 
attend  them.  Vol.  1,  p.  42,  §  3006.  If  this  is  omitted,  the  judgment  will 
be  reversed.  Douglass  v.  BlacTcmam,,  14  Barb.  381.  And  if  it  appears 
that  the  jury  retired  from  court  for  deliberation,  it  must  also  appear 
aflSrmatively  that  a  constable  was  sworn  to  attend  them,  or  the  judg- 
ment wiU  be  erroneous,  for  no  intendment  will  be  indulged  that  a  con- 
stable was  sworn.  Coughnet  v.  Eastenbrook,  11  Johns.  532.  It  must 
expressly  appear,  however,  that  the  jury  retired  from  the  court  before 
it  is  necessary  to  show  that  a  constable  was  sworn.  Hatch  v.  Mamm,,  9 
Wend.  262  ;  Fink  v.  Hall,  8  Johns.  437.  If  the  jury  are  left  alone 
in  the  room  in  which  the  trial  was  held,  a  constable  must  be  sworn  as 
in  other  cases.  Douglass  v.  Blachman,  14  Barb.  381.  It  is  in  those 
cases  only  in  which  a  verdict  is  rendered  by  the  jury  without  leaving 
their  seats,  that  the  swearing  of  a  constable  can  be  dispensed  with.  lb. 
If,  however,  the  parties  expressly  agree  that  the  jury  may  retire  for 
deliberation  without  any  constable  to  attend  them,  this  waives  the 
irregularity.     Tower  v.  Hewett,  11  Johns.  134. 

The  statute  prescribes  the  following  oath  to  be  administered  to  the 
constable.    Yol.  1,  p.  42,  §  3006. 

Form  of  oath  to  constable. 

"  Tou  swear,  in  the  presence  of  Almighty  God,  that  you  wiU,  to  the 
utmost  of  your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial 
together  iu  some  private  and  convenient  place,  without  any  meat  or 
drink  except  such  as  shall  be  ordered  by  me  ;  that  you  will  not  suffer 
any  communication  to  be  made  to  them,  oraUy  or  otherwise  ;  that  you 
will  not  communicate  with  them  yourself,  orally  or  otherwise,  unless 
by  my  order,  or  to  ask  them  whether  they  have  agreed  on  their  ver- 
dict, until  they  are  discharged  ;  and  that  you  will  not,  before  they  ren- 
der their  verdict,  communicate  to  any  person  the  state  of  their  delib- 
erations or  the  verdict  they  have  agreed  on." 

A  mis-recital  of  the  oath  will  not  be  error,  if  accidental,  and  if  no 
objection  is  made  at  the  time  of  administering  the  oath.  Brownell  v. 
Slooum,  3  Johns.  480.     So  the  oath  may  be  waived  if  the  parties  agree 
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to  it.  Tower  v.  Rewett,  11  Johns.  134.  And  the  waiver  need  not  be 
express ;  it  is  sufficient  if  no  objection  is  made  at  the  time.  Howard 
V.  Sexton,,  1  Denio,  440.  The  next  subject  for  consideration  is  the  con- 
duct of  the  jury  after  being  placed  in  charge  of  the  constable. 

Reading  newspapers  in  the  jury-room  is  not  illegal,  though  such  a 
practice  would  tend  to  protract  a  trial  unnecessarily.  See  People  v. 
Gaffney,  14  Abb.  (N.  S.)  36.  If  the  newspapers,  however,  contain  com- 
ments upon  the  proceedings  of  the  particular  trial,  and  are  calculated 
to  produce  an  improper  result,  they  ought  not  to  be  read  by  the  jurors. 

After  a  jury  have  retired  to  deliberate  aipon  their  verdict  they  ought 
to  continue  together  until  their  verdict  is  made,  and  until  they  return 
into  court.  And  during  that  time  they  ought  not  to  have  any  commu- 
nication with  strangers  in  relation  to  the  case,  nor  upon  any  other  sub- 
ject without  the  permission  of  the  court.  A  separation  of  the  jury 
will  sometimes  be  considered  a  sufficient  ground  for  setting  aside  the 
verdict ;  though  this  is  not  done  when  it  appears  that  no  improper  in- 
fluence has  resulted  from  it.  Anthony  v.  Smith,  4  Bosw.  503.  It 
would  be  highly  censurable  for  a  juror  to  attempt  to  inform  the  suc- 
cessful party  what  verdict  had  been  found  before  it  was  openly  dehv- 
ered  in  court ;  yet  a  mere  attempt  has  been  held  not  to  be  a  sufficient 
ground  for  setting  aside  the  verdict.  Fash  v.  Byrnes,  14  Abb.  12.  A 
constable  is  sworn  not  to  interfere  with  the  deliberations  of  a  jury  and 
he  violates  his  oath  if  he  does  so ;  but  the  fact  that  he  urged  the  jurors 
to  give  a  verdict  in  favor  of  the  successful  .party  is  not  a  sufficient 
ground  to  reverse  the  judgment,  especially  when  the  jurors  told  him  to 
mind  his  own  business,  and  when  the  jurors  all  swear  that  they  paid  no 
attention  to  his  remarks.  Baker  v.  Simmons,  29  Barb.  198.  And  see 
Taylor  v.  Everett,  2  How.  23 ;  Eager  v.  Eager,  38  Barb.  92. 

On  the  other  hand,  where  it  appeared  that  the  officer  stated  to  the 
jury  that  the  court  had  adjourned,  and  left  orders  for  him  to  lock  up 
the  jury  and  keep  them  all  night  unless  they  agreed  upon  a  verdict ; 
that  the  case  was  clear  for  the  plaintiff;  that  the  jury  had  better  agree 
and  go  home  ;  that  if  they  did  not  agree  soon  he  should  lock  them  up 
for  the  night ;  and  it  also  appeared  that  these  statements  of  the  officer 
induced  a  portion  of  the  jury  to  render  a  verdict  for  the  plaintiff,  the 
verdict  was  set  aside.  Thomas  v.  Chapman,  45  Barb.  98.  So  in  a 
late  case  in  Indiana  it  was  held  that  the  officer  in  charge  of  a  jury  has 
no  right  to  be  present  with  them  during  their  deliberations  even  if  he 
does  not  speak  to  them,  and  though  his  presence  does  not  appear  to 
have  produced  any  injurious  influence ;  that  he  has  no  right  to  speak 
to  them  except  to  ask  if  they  have  agreed  upon  their  verdict ;  and  that 
93 
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his  speaking  otherwise,  or  his  presence,  even,  will  vitiate  any  verdict 
afterward  found.  Ricka/rd  v.  8tate,  12  Reporter,  332.  And  see  People 
V.  Knapp,  43  Mich.  267.  But  there  is  no  rule  in  this  State  which  pre- 
vents an  officer  sworn  to  attend  the  jury  from  being  in  the  same  room 
with  them  during  their  dehberations,  although  the  practice  is  not 
approved.  People  \.  Hartimg,  4  Park.  Cr.  266;  People  y.  Draper, 
28  Hun,  1.  It  will  be  seen  from  the  cases  cited  that  the  law  in  this 
State  does  not  punish  the  successful  party  by  setting  aside  a  verdict  for 
the  unlawful  act  of  the  officer  in  charge  of  the  jury,  unless  it  appears 
that  the  unsuccessful  party  has  been  injured  by  that  act. 

But  the  least  interference  by  a  party  with  the  jury  will  be  good 
ground  for  setting  aside  a  verdict  rendered  in  his  favor.  Reynolds  v. 
Champlain  Transp.  Co.,  9  How.  Y  ;  Coster  v.  Merest,  3  Brod.  &  Bing. 
272 ;  Oliver  v.  Trustees,  etc.,  of  Sprkig-field,  5  Cow.  283.  In  the  case 
last  cited  the  jurors  had  leave  to  bring  in  a  sealed  verdict,  and  to  sep- 
arate whenever  the  verdict  had  been  agreed  upon.  They  fraudulently 
pretended  that  they  had  agreed  upon  a  verdict,  and  thus  induced  the. 
constable  to  permit  them  to  separate ;  when  they  went  into  a  public 
bar-room,  where  the  case  was  much  talked  about.  They  then 
returned  into  court,  and  informed  the  court  that  they  had  not 
agreed  upon  their  verdict  ;  whereupon,  after  explaining  certain 
testimony  upon  which  the  jury  had  disagreed,  the  judge  sent 
them  out  again  for  further  deliberation,  though  the  plaintifiE 
objected;  and. the  jury  found  a  verdict  for  the  defendant,  which 
was  set  aside  as  irregular.  But,  where  leave  was  given  to  bring 
in  a  sealed  verdict,  and  the  jury  actually  agreed  upon  their  verdict  and 
separated  for  the  night,  and  in  the  morning,  upon  polling  the  jury,  one 
of  them  dissented  from  the  verdict,  when  the  jury  were  agaiusent  out, 
and  he  then  assented  to  the  f  onner  verdict,  this  was  held  to  be  regular. 
Douglass  v.  Tousey,  2  Wend.  352.  A  jury  have  no  right  to  determine 
a  verdict  by  lot,  and  where  ballots  were :  placed  in  a  hat,  and  some  of 
the  ballots  were  marked  prize  and  others  blanks,  and  it  was  agreed 
that  if  more  prizes  than  blanks  were  drawn,  then  the  plaintiff  should 
have  the  verdict,  otherwise  it  was  to  be  for  the  defendant,  the  drawing 
resulted  in  favor  of  the  defendant,  when  he  had '  the  verdict,  which 
was  set  aside  as  irregular.     Mitchell  v.  Ehle,  10  Wend.  595. . 

So  it  would  be  irregular  to  determine  the  amount  of  a  verdict  by 
lot.  In  one  case  the  jury  fixed  the  amount  of  the  verdict^  by  requir- 
ing that  each  juror  should  mark  the  amount  of  his  verdict,  and  that 
the  amount  fixed  by  each  should  be  added  together,  and  the  amount 
thus  found  divided  by  six,  which  should  be  the  amount  of  the  verdict 
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without  alteration.  This  was  held  to  be  erroneous,  and  the  judgment 
reversed.  Harvey  v.  RicTcett,  15  Johns.  87.  If  such  a  course  is 
adopted  for  the  purpose  of  comparing  views,  but  without  any  agree- 
ment to  abide  by  the  amount  found  as  the  verdict,  the  verdict  will  be 
permitted  to  stand.  Dcma  v.  Tucker,  4  Johns.  487.  But  it  would  be 
error  to  charge  a  jury,  on  a  question  of  values,  that  if  there  was  a 
difference  of  opinion  of  the  witnesses  on  that  subject,  and  the  wit- 
nesses were  of  equal  integrity  and  capacity  to  judge,  they  might  then 
arrive  at  the  average  of  their  estimates  by  adding  together  their  sev- 
eral estimates  and  dividing  the  aggregate  by  the  number  of  witnesses, 
and  that  they  might  take  the  quotient  as  the  value  of  the  property  ; 
that  they  were  under  no  obligation  to  do  so,  hut  it  was  legal  for  them 
to  resort  to  this  method  in  arriving  at  the  value,  if,  after  in  this;  way 
they  had  ascertained  an  amount,  they  were  satisfied  it  was  the  value  of 
the  property,  and  thought  proper  to  adopt  it  as  such.  Thomas  v. 
Dickinson,  12  N.  Y.  364. 

Every  verdict  is  founded  upon  matter  of  fact  and  matter  of  law.  If 
the  justice  charges  the  jury  as  to  the  law,  they  will  have  nothing  to  do 
but  to  determine  the  questions  of  fact  and  to  apply  the  law  as  it  is  laid 
down  to  them  by  the  court.  But,  when  no  charge  is  given  to  them, 
they  must,  of  necessity,  determine  first  what  the  facts  are,  and  then 
declare  the  law  and  apply  it  to  the  facts  found.  And  in  such  a  case 
they  wiU  be  permitted  to  judge  what  the  law  is,  as  well  as  to  determine 
the  qiiestions  of  fact.     McNeil  v.  Scoffield,  3  Johns.  436. 

It  is  now  well  settled  that  the  justice  may  permit  a  jury,  on  retiring 
for  dehberation,  to  take  with  them  any  deposition  or  written  instru- 
ment which  has  been  properly  proved  and  introduced  in  evidence. 
Howland  v.  Willetts,  9  IST.  Y.  171 ;  S.  C,  5  Sandf.  219 ;  Porter  v. 
Mount,,  45  Barb.  422 ;  Schajypner  v.  Second  Ave.  R.  It.  Co.,  55  id. 
497.  And  see  Sa/nderson  n.  Bowen,  2  Hun,  153.  But  they  are  not 
permitted  to  take  out  with  them  the  minutes  of  testimony  of  one  of 
the  counsel  without  consent.  And,  where  this  was  done,  and  the  ver- 
dict was  in  favor  of  the  party  whose  counsel's  minutes  were  taken,  the 
judgment  was  reversed.  Durfee  v.  JEveland,  8  Barb.  46.  In  such  a 
case  the  presumption  will  be  that  the  counsel  delivered  the  minutes  to 
the  jury.  lb.  "Where  a  paper,  not  in  evidence  on  the  trial,  is  clan- 
destinely put  into  the  books  of  account  after  the  close  of  the  testi- 
mony, containing  criticisms  and  suggestions  as  to  the  accounts,  which 
are  the  subject  of  litigation,  and  the  account-books  are  submitted  to 
the  jury  in  their  dehberations,  with  the  paper  concealed  therein,  the 
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verdict  cannot  be  sustained.  O'Brien  v.  Merchants'  Ins.  Qo.,  48  How. 
448  ;  S.  C,  6  Jones  &  Sp.  482. 

The  jury  have  no  right  to  examine  a  witness  by  themselves,  even 
though  he  had  been  sworn  and  examined  on  the  trial.  If  they  are  in 
doubt  as  to  what  the  evidence  is  upon  any  question,  they  should  inform 
the  court ;  and  in  that  case,  the  witness  will  be  recalled,  or  more  cor- 
rectly, the  justice  will  state  the  evidence  to  them  as  he  has  taken  it 
upon  his  minutes  of  the  trial.  Blaohley  v.  Sheldon,  7  Johns.  32.  If 
the  justice's  minutes  are  not  full  and  accurate,  the  best  method  will  be 
to  recall  the  witnesses  upon  the  particular  questions  as  to  which  infor- 
mation is  desired.  But  both  parties  ought  to  be  notified,  and  have  an 
opportunity  of  being  present  at  such  a  re-examination ;  and  if  they 
have  the  opportunity,  but  refuse  to  avail  themselves  of  it,  the  justice 
may  still  permit  the  examination,  even  if  it  takes  place  in  the  jui-y- 
room.     Henlow  v.  Leonard,  7  Johns.  200. 

A  justice  has- no  right  to  send  his  minutes  of  the  evidence  to  the 
jury,  at  their  request,  unless  the  parties  consent ;  and  the  error  will  be 
sufficient  to  reverse  the  judgment  rendered.  Neil  v.  Ahel,  24  Wend. 
185. 

So,  if  the  jury,  on  being  left  in  the  court-room,  find  the  minutes 
of  the  justice,  and  without  the  consent  of  the  parties,  proceed  to  read 
and  comment  upon  portions  of  the  same,  their  verdict  will  be  fatally 
irregular.-    Mitchell  v.  Carter,  14  Hun,  448. 

So,  after  a  jury  has  retired,  the  justice  has  no  right  to  go  into  the 
jury-room  for  the  purpose  of  informing  them  what  the  evidence  is  upon 
any  point,  or  to  give  them  any  other  information  whatever,  unless  the 
parties  consent  in  express  terms.  Moody  Y.Pomeroy,^'Q&ix\o,\\h\ 
Tanjlor  v.  Betsford,  13  Johns.  487 ;  Bunn  v.  Croul,  10  id.  239  ;  Ben- 
son V.  ClarJc,  1  Cow.  258.  The  rule  is  well  settled  in  this  State  that 
there  can  be  no  communication  between  the  justice  and  the  jury  after 
they  have  retired  to  consider  their  verdict  in  relation  to  the  oral  evi- 
dence or  his  instructions  to  them,  unless  it  takes  place  openly  in  court, 
or  with  the  express  assent  of  the  parties.  lb. ;  Watertown  Bamlc  and 
Loan  Go.  v.  Mix,  51  N.  Y.  558;  Plunhett  v.  Appleton,  51  How. 
469 ;  S.  C,  9  Jones  &  Sp.  159.  If  the  parties  are  notified  that  the 
jury  wish  to  communicate  with  the  justice,  and  they  do  not  go  into  the 
jury-room,  but  the  justice  does  so  on  the  mistaken  supposition  that  the 
parties  were  following  when  they  were  not,  this  will  not  be  error  if  the 
justice  refuses  to  say  any  thing  to  the  jury*  and  he  immediately  leaves 
the  room  because  the  parties  were  not  present.  Keeler  v.  LooJcwood, 
Hill  &  Denio,  137.     And  it  has  been  held  that,  where  the  jury  sent 
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for  the  justice,  and  the  defendant  consented  that  the  justice  might  go 
and  see  what  they  wanted,  such  consent  gives  the  justice  a  right  to  read 
his  minutes  in  explanation  of  the  evidence  for  the  information  of  the 
jury.  Hanoock  v.  Salmon,  8  Barb.  564.  The  permission  of  the  defend- 
ant that  the  justice  should  enter  the  room  is  an  implied  consent  that 
he  may  give  such  information  as  is  desired,  or  would  have  been  proper 
if  the  parties  had  been  present,    lb. 

So  it  has  been  held  that  where  the  court  has  sent  a  communication 
to  the  jury-room  without  the  consent  of  the  parties,  and  afterward,  and 
before  the  verdict  is  rendered,  and  while  the  jury  is  present  in  the 
court-room,  the  fact  is  made  known  to  the  counsel  for  the  parties,  who 
make  no  objection  to  the  jury's  retiring  a  second  time,  the  irregularity 
will  be  waived.     Mahoney  v.  Decker,  18  Hun,  365. 

In  courts  of  record  the  judge  will  not  permit  a  jury  to  see  a  treatise 
on  the  law,  even  if  the  parties  consent ;  because  the  jury  can  state  the 
point  upon  which  they  desire  information,  and  it  will  be  furnished  by 
the  court.  Burrows  v.  Unwin,  3  Oarr.  &  Payne,  310.  See  People  v. 
Drat/per,  28  Hun,  1. 

But  where  the  justice  does  not  charge  the  jury,  nor  instruct  them  as 
to  the  law,  no  such  rule  exists.  And  every  facility  ought  to  be  fur- 
nished to  the  jury  which  the  circumstances  of  the  case  will  permit.  If 
authorities  have  been  cited  by  counsel  on  the  argument,  there  is  no  rea- 
son why  the  jury  should  not  be  permitted  to  examine  them  if  they 
wish  to  do  so.  Certainly  they  will  not  be  much  more  likely  to  go 
astray  with  all  the  aids  they  can  get,  than-  they  would  if  they  groped 
their  way  by  chance. 

While  the  jury  are  out  of  court,  or  are  deliberating  in  their  room, 
they  ought  not  to  hold  communications  with  any  third  persons ;  nor 
should  either  of  them  relate  facts  bearing  upon  the  case,  unless  he  was 
sworn  as  to  them  as  a  witness  ;  for  in  the  event  that  he  was  not  sworn 
his  statements  would  naturally  have  some  influence  vrith  the  jury;  and 
this  would  deprive  one  party  of  a  right  to  cross-examine  him,  to  rebut 
it  by  other  evidence,  or  to  have  his  statements  sanctioned  by  an  oath. 
And  it  is  equally  improper  for  jurors  to  listen  to  the  statement  of  stran- 
gers. In  one  case  the  court  said :  "  Jurors  seem  not  to  be  aware  of  the 
cross  impropriety  of  conversing  with  other  persons  about  the  case  on 
trial  before  them.  Hardly  any  act  can  be  more  reprehensible.  Jurors 
are  sworn  to  try  the  case  according  to  the  law  and  the  evidence.  That 
is  not  evidence  to  which  the  juror  listens  out  of  court,  where  there  is 
no  opportunity  to  meet  it,  and  no  chance  for  cross-examination ;  and 
yet  it  influences  the  mind,  tends  to  the  grossest  wrong  and  injustice 
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and  is  a  violation  of  the  most  sacred  obligations  of  a  juror."     Nesmith 
V.  Clinton  Fire  Ins.  Co.,  8  Abb.  141,  147. 

It  is  desirable  that  juries  should  agree  in  every  case  if  that  is  possi- 
ble, since  it  saves  the  parties  much  trouble  and  expense.  But  in  some 
cases  the  character  of  the  evidence  is  such  that  the  several  jurors  can- 
not agree  in  their  views  in  relation  to  it.  And  in  such  a  case,  if  the 
jury  cannot  agree  upon  a  verdict,  they  ought  to  notify  the  justice  of 
that  fact.  On  their  return  into  court,  it  will  be  proper  to  state  to  the 
justice  what  difficulties  are  in  the  way  of  agreeing  upon  a  verdict. 
And  if  any  explanation  as  to  the  evidence  will  be  of  service,  the  jus- 
tice ought  to  give  it,  and  then  send  the  jury  out  for  further  deliberation. 

So,  if  the  difficulty  arises  as  to  a  question  of  law,  the  justice  ought 
to  explain  it  to  them  as  well  as  he  is  able,  allowing  either  party  an 
exception  as  to  his  instructions  if  they  desii*e  to  take  one.  The  duties 
of  a  court  toward  a  jury  are  well  expressed  by  a  learned  judge  in  the 
case  of  Green  v.  Telfwir,  11  How.  260,  262  :  "A  judge  may  also  keep 
the  jury  together  as  long  as,  in  his  judgment,  there  is  any  reasonable 
prospect  of  their  being  able  to  agree  ;  but  beyond  this,  I  do  not  think 
he  is  at  liberty  to  go.  An  attempt  to  influence  the  jury  by  referring 
to  the  time  they  are  to  be  kept  together,  or  the  inconvenience  to  which 
they  are  to  be  subjected,  in  case  they  shall  be  so  pertinacious  as  to 
adhere  to  their  individual  opinions,  and  thus  continue  to  disagree,  can- 
not be  justified.  A  judge  has  no  right  to  threaten  or  intimidate  a  jury 
in  order  to  aflfect  their  deliberations.  I  think  he  has  no  right  even  to 
allude  to  his  own  purposes  as  to  the  length  of  time  they  are  to  be  kept 
together.  There  should  be  nothing  in  his  intercourse  with  the  jury 
having  the  least  appearance  of  duress  or  coercion.  The  jury,  while 
all  proper  motives  to  induce  them  to  agree  upon  a  common  result  may 
be  repeatedly  and  earnestly  urged  upon  them,  should  be  left  to  feel 
that  they  act  with  entire  freedom  in  their  deliberations ;  that,  should 
they  continue  to  disagree,  they  are  not  to  be  exposed  to  unreasonable 
inconvenience,  nor  to  receive  the  animadversion  of  the  court."  See 
Caldwell  v.  New  Jersey  Steamboat  Co.,  47  JST.  Y.  282 ;  Slater  v.  Mead, 
53  How.  57 ;  Erwvn  v.  Hamilton,  50  id.  32 ;  Huntoon  v.  Russell, 
id.  154. 

The  foregoing  remarks  are  peculiarly  appropriate,  not  merely  in  rela- 
tion to  courts  of  record,  but  are  still  more  carefully  to  be  observed  in 
a  justice's  court.  "When  it  is  evident  that  further  discussion  between 
the  jurors  will  be  fruitless,  the  justice  ought  to  discharge  them.  The 
length  of  time  during  which  they  ought  to  be  kept  out  for  the  purpose 
of  deliberating  must  necessarily  be  controlled  by  the  particular  circum- 
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stances  of  each  case,  and  the  law  has  confided  a  proper  discretion  to  the 
justice  in  such  a  case.  Yol.  1,  p.  43,  §  3008 ;  Whiter.  Colder,  Z^ 
K  Y.  183. 

If  the  jury  is  discharged,  the  justice  is  required  to  issue  a  new  venire, 
returnable  within  forty-eight  hours,  unless  the  parties  consent  to  sub- 
mit the  case  to  the  justice  upon  the  evidence  already  given.  Yol.  1, 
p.  43,  §  3008.  The  parties  may  agree  upon  a  different  time  for  the 
return  of  the  venire.  And  if  the  justice  proposes  to  make  it  returna, 
ble  at  a  later  day  than  that  specified  by  the  statute,  and  neither  party 
objects,  when  both  are  present  and  hear  the  proposition,  their  consent 
will  be  presumed.     Fiero  v.  Reynolds,  20  Barb.  275. 

The  verdict.  A  verdict  is  the  opinion  which  is  declared  by  a  jury 
as  to  the  truth  of  the  matters  of  fact  or  law  which  are  submitted  to 
them  for  trial  and  decision.  It  is  the  unanimous  determination  of  the 
jury,  after  hearing  the  case,  the  evidence,  the  arguments  of  counsel, 
and  the  charge  of  the  court  if  one  is  given. 

A  general  verdict  is  one  by  which  the  jury  pronounce,  at  the  same 
time,  on  the  fact  and  the  law,  either  in  favor  of  the  plaintiff  or  of  the 
defendant. 

A  special  verdict  is  one  by  which  the  jury  find  the  facts  of  the  ease, 
and  the  law  arising  thereon  is  submitted  to  the  court  for  decision. 

In  a  justice's  court  the  verdict  must  be  a  general  one  in  all  cases,  for 
the  law  does  not  authori2;e  the  finding  of  a  special  verdict  in  these 
courts ;  and  the  justice  would  have  no  power  to  render  a  judgment 
upon  such  a  verdict  even  if  it  were  found.  Wylie  v.  Hyde,  13  Johns. 
249.  The  only  verdict  the  jury  can  render  is  for  the  plaintiff,  or  for 
the  defendant,  for  such  damages  as  they  find  the  one  or  the  other  enti- 
tled to  ;  except  in  actions  for  the  claim  and  delivery  of  property,  in 
which  they  may  find  some  other  facts.  Marcellus  v.  Countryman,  65 
Barb.  201.  The  form  of  a  verdict  in  replevin  has  already  been  dis- 
cussed.    Ante,  229,  230. 

"Where  double,  treble,  or  other  increased  damages  are  given  by  stat- 
ute, single  damages  only  are  to  be  found  by  the  jury  ;  except  in  a  case 
where  the  statute  prescribes  a  different  rule .  The  sum  so  found  must 
be  increased  by  the  court,  and  judgment  rendered  accordingly.  Code 
of  Civil  Pro.,  §  1184. 

The  verdict  of  the  jury  must  be  publicly  delivered  to  the  justice, 
who  must  ent^r  it  in  liis  docket-book.  Yol.  1,  p.  42,  §  3007.  Under 
the  Revised  Statutes  the  justice  was  required  to  call  the  plaintiff  before 
receiving  the  verdict,  and  if  the  plaintiff  was  absent,  and  no  one  ap- 
peared for  him,  the  verdict  coiild  not  be  received.     3  R.  S.  (5th  ed.) 
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443,  §  101.  It  was  also  provided  that  the  plaintiflE  should  be  nonsuited 
if  he  did  not  appear  on  the  coming  in  of  the  jury  to  hear  the  verdict. 
Id.,  §  110.  If  the  justice  received  the  verdict  in  the  absence  of  the 
plaintiif,  a  judgment  rendered  thereon  in  favor  of  the  plaintiff  was 
erroneous,  and  would  be  reversed  on  appeal.  Board  of  Excise  of 
Marion  v.  TurTc,  2  N.  T.  Sup.  Ct.  (T.  &  C.)  367.  See  Shove  v. 
Baynor,  3  Denio,  Y7 ;  Douglass  v.  Blaohman,  14  Barb.  381.  AH 
this  has  been  rendered  obsolete  by  the  provision  of  the  Code  that  it  is 
not  necessary  to  call  the  plaihtiffi  before  receiving  the  verdict.  Vol.  1, 
p.  43,  §  3007. 

If  the  plaintiflE  appears,  and  the  jurors  are  all  present,  the  justice 
then  asks :  Oentlemen  of  the  jury,  have  you  agreed  wpon  your  ver- 
dict f  To  which  the  foreman  of  the  jury  will  respond  we  have,  if  a  ver- 
dict has  been  agreed  on.  The  justice  next  asks :  Whom  do  you  jmdfor  ? 
To  which  the  foreman  answers,  we  find  for  the  plaintiff  (stating  the 
sum),  or  wefim,dforthe  defenda/nt.  And  if  a  set-off  has  been  proved, 
which  the  jury  have  allowed,  so  as  to  entitle  the  defendant  to  a  judgment 
in  his  favor,  the  foreman  will  state  the  amount.  In  replevin  actions, 
the  foreman  will  state  that  they  find  for  the  plaintiff,  or  the  defendant, 
and  that  the  damages  are  assessed  at  a  specified  sum,  which  must  be 
stated. 

The  justice  will  immediately  note  the  verdict  in  his  minutes,  and 
after  this  is  done,  he  will  address  the  jury  thus :  Oentlemen  of  the 
jury,  listen  to  your  verdict  as  it  is  recorded  hy  the  court.  You  sa/y 
you  fim,d  (stating  the  verdict  as  it  was  rendered),  and  so  say  you  all. 
Unless  some  of  the  jury  then  dissent,  this  will  be  the  verdict  in  the 
action. 

The  justice  must  forthwith  render  judgment  in  conformity  to  the 
verdict  and  enter  it  in  his  docket-book.  Vol.  1,  p.  44,  §§  3014,  3015. 

The  mere  form  of  the  verdict  is  generally  unimportant  if  it  is  sub- 
stantially a  verdict  in  favor  of  one  party  or  the  other.  A  verdict  of 
"  no  cause  of  action "  is  very  commonly  rendered,  and  it  is  substan- 
tially a  verdict  for  the  defendant,  and  the  justice  should  so  enter  it  in 
his  minutes  and  docket,  which  will  be  entirely  regular.  Felter  v.  Mul- 
liner,  2  Johns.  181. 

The  justice  is  bound  to  render  a  proper  judgment  upon  such  a  ver- 
dict, and  it  will  bar  a  second  action  for  the  same  cause,  even  though  no 
judgment  is  rendered  upon  it.  lb. 

In  an  action  of  trespass  the  jury  found  a  verdict  in  favor  of  the  de- 
fendant, for  six  cents  damages,  and  six  cents  costs,  and  this  was  held 
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to  be  a  verdict  for  the  defendant  generally,  rejecting  the  damages. 
Ooodenow  v.  Travis,  3  Johns.  427. 

A  verdict  in  favor  of  a  plaintiff,  for  a  sum  greater  than  he  claims,  or 
is  willing  to  receive,  is  a  mere  formal  defect,  and  the  plaintiff  may  re- 
mit the  entire  verdict  or  any  portion  of  it,  before  judgment  is  ren- 
dered upon  it  by  the  justice.  Olarle  v.  Denure,  3  Denio,  319 ;  Barber 
V.  Bose,  5  Hill,  76  ;  Putnam  v.  Shelop,  11  Johns.  435. 

So,  where  a  verdict  is  rendered  in  favor  of  a  defendant  for  a  specified 
sum,  when  he  is  not  entitled  by  law  to  recover  any  sum  by  way  of 
damages,  he  may  r^mit  the  amount  found  in  his  favor,  and  take  a  general 
verdict  in  his  favor.  Burger  v.  Kortright,  4  Johns.  414. 

The  prevailing  party  may  remit  any  portion  of  a  verdict  in  his  favor 
for  a  sum  of  money  and  take  judgment  for  the  residue.  Vol.  1,  p.  44, 
§  3016. 

A  verdict  may  be  rendered,  and  a  judgment  entered  in  favor  of  a 
defendant,  for  a  set-off  which  is  proved  on  the  trial,  although  the 
plaintiff  does  not  prove  any  claim  which  is  allowed  in  his  favor.  Oreen- 
leaf  V.  Low,  4  Denio,  168. 

A  justice  has  no  power  to  open  a  judgment,  nor  to  alter  it,  after 
his  judgment  has  been  once  rendered,  and  entered  in  his  docket.  Peo- 
ple V.  Delaware  Com.  Pleas,  18  Wend.  558 ;  Appleby  v.  8tram,g,  1 
Abb.  143 ;  Hardy  v.  Seelye,  3  id.  103 ;  S.  0.,  1  Hilt.  90  Speery  v. 
Major,  1  E.  D.  Smith,  361. 

But  when  a  judgment  is  taken  by  a  plaintiff  in  the  absence  of  the 
defendant,  on  the  return  day,  the  default  may  be  opened  by  consent, 
and  the  cause  tried.  Sarantmi  v.  Levy,  4  Abb.  21 ;  S.  C,  1  HUt.  261. 

In  certain  local  courts,  the  justice  is  empowered  by  statute  to  open 
defaults,  but  this  power  is  not  general.     Vol.  1,  80,  §  3128. 

At  any  time  before  a  verdict  is  recorded,  the  jury  may  correct  or 
amend  it  either  in  form  or  substance.  This  may  be  done  upon  their  own 
motion,  or  at  the  suggestion  of  the  justice.  It  may  be  done  in  open 
court,  or  they  may  retire  to  their  room  for  that  purpose.  But  it  seems 
that  if  a  verdict,  which  is  defective  in  substance,  has  been  received 
and  recorded,  it  cannot  be  afterward  altered.  Herzberg  v.  Murray,  8 
Jones  &  Sp.  271.  See  Warner  v.  New  TorTc  Cent.  R.  E.  Co.,  62  N. 
T.  437. 

In  one  case  the  jury  came  into  court  with  a  verdict  in  favor  of  the 
defendant ;  but  the  verdict  was  written  upon  a  piece  of  paper,  which 
was  handed  to  the  justice,  who  read  it,  but  did  not  publish  it,  and  he 
then  informed  the  jury  that,  in  his  opinion,  they  had  mistaken  the 
evidence,  and  he  requested  them  to  reconsider  their  verdict.  The  jury 
94 
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retired,  and  soon  after  requested  the  re-examination  of  a  witness,  which 
was  granted  in  the  presence  of  both  parties,  without  objection  by  either  ; 
and,  after  deliberation,  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $24.42,  which  was  held  valid.  BlacTdey  v.  Sheldon,  7 
Johns.  32. 

At  any  time  before  a  verdict  is  publicly  delivered  and  recorded,  any 
of  the  jurors  may  dissent  from  it,  for  until  that  is  done  it  is  not  a  final 
verdict.  lb. 

And  before  that  time,  any  juror  may  change  his  mind,  and  refuse 
his  assent  to  the  proposed  verdict,  even  when  it  is  §.  sealed  one,  which 
he  himself  has  signed.  Hoot  v.  Sherwood,  6  Johns.  68 ;  Weeks  v.  Hart, 
24  Hun,  181.  See  Warner  v.  JVew  York  Gent.  R.  R.  Co.,  52  N.  Y. 
437.  In  such  a  case  the  justice  may  send  the  jury  out  again,  to  see 
whether  they  cannot  agree  upon  a  verdict,  and  if  they  do,  the  verdict 
will  be  regular.  Bunn  v.  Hoyt,  3  Johns.  255. 

The  jurors  must  be  unanimous,  or  there  is  no  verdict.  And  to  as- 
certain whether  the  jurors  are  all  agreed,  either  party  has  a  right  to 
poll  the  jury,  at  any  time  before  the  verdict  is  recorded.  Lobar  v. 
Koplin,  4  N".  Y.  547  ;  Fox  v.  Smith,  3  Cow.  23.  And  the  rule  is  the 
same,  even  where  the  verdict  is  a  sealed  one.  lb.  To  poll  a  jury  is  to 
examine  each  juror  separately,  after  the  verdict  has  been  given,  as  to 
his  concurrence  in  the  verdict.  And  at  the  request  of  either  of  the 
parties,  the  justice  is  bound  to  poll  the  jury,  which  he  does  by  calling 
each  juror  by  his  name,  and  asking  him  "  Is  this  your  verdict  f  "  And 
when  there  are  several  defendants  the  form  of  question  is  the  same. 
The  defendant  polling  the  jury  cannot  require  the  justice  to  put  the 
question  in  this  form  :  "  Is  this  your  verdict  against  each  and  both  the  de- 
fendants?" Lobar  v.  KopUn,  4  N.  Y.  547.  If,  on  polling  the  jury, 
they  are  unanimous,  the  verdict  is  recorded,  and  judgment  rendered 
upon  it.  If  any  of  them  dissent  from  the  verdict,  the  justice  wUl 
either  send  them  out  to  reconsider  the  case,  or  he  will  discharge  them, 
if  that,  in  his  judgment,  is  the  best  course. 

"Where  a  jury  retires  late  at  night,  and  it  is  probable  that  they  will 
be  out  some  time,  the  justice  may  direct  them  to  find  a  sealed  verdict, 
whether  the  parties  consent  or  not.  Oreen  v.  jBliss,  12  How.  428. 
In  such  a  case,  strict  practice  requires  that  all  the  jurors  should  sign 
the  verdict,  since  that  is  the  rule  in  relation  to  sealed  verdicts.  lb. 
But  if  such  verdict  is  delivered  to  the  court  in  the  presence  of  the  un- 
successful party,  without  objection,  it  will  be  valid.  lb.  So,  on  poll- 
ing a  jury,  if  the  answer  of  any  juror  is  unsatisfactory,  the  objection 
must  be  taken  at  the  time  or  it  wiU  be  waived.  lb. 
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The  party  who  demands  a  yenire  is  bound  to  pay  the  jurors  their 
fees  on  their  coming  into  court  with  a  verdict,  and  before  it  is  declared 
by  them  or  recorded  by  the  justice. 

It  has  been  seen,  omte,  736,  that  a  jury  cannot  be  sent  out  on  Sunday 
for  the  purpose  of  deliberating  upon  their  verdict.  But  if  the  jury  were 
sent  out  on  Saturday  night,  and  they  do  not  agree  upon  a  verdict  until 
Sunday,  the  justice  may  receive  the  verdict  even  upon  Sunday.  Hough- 
taling  v.  Osborn,  15  Johns.  119.  But  no  judgment  can  be  entered 
upon  it  until  the  next  day,  and  if  there  is  it  will  be  reversed.  lb. 

There  are  several  nxatters  which  are  incident  to  jury  trials,  which 
may  as  well  be  noticed  here  as  in  any  other  place. 

Questions  of  fact  for  jury.  Every  question  of  fact  which  arises  in 
the  case  upon  the  issues  raised  by  the  pleadings  must  be  determined  by 
the  jury  upon  all  the  evidence  given  on  the  trial.  And  whenever 
there  is  any  evidence  given  which  raises  a  question  as  to  the  existence 
of  any  fact  or  facts,  the  jury  are  the  exclusive  judges  of  the  question. 
When  there  is  evidence  upon  both  sides  of  the  question,  it  must 
be  submitted  to  the  jury  for  their  determination,  notwithstanding 
the  fact  that  the  preponderance  of  the  evidence  is  decidedly  in  favor  of 
one  of  the  parties.  Carlcmd  v.  Day,  4  E.  D.  Smith,  251 ;  Roblins  v. 
Dillaye,  33  Barb.  78 ;  Ayravlt  v.  Ghairiberlain,  id.  229 ;  Cooh  v.  Litch- 
field, 2  Bosw.  138. 

So,  where  there  is  a  general  denial  of  the  complaint,  and  there  is 
some  evidence  given  by  the  plaintiff  in  support  of  his  case,  the  ques- 
tion must  be  submitted  to  the  jury,  if  the  evidence  is  so  far  sufficient 
that  a  verdict  in  favor  of  the  plaintiff  would  not  be  reversed  because  it 
was  contrary  to  the  evidence,  or  unsupported  by  it.  Oates  v.  Brower, 
9  E".  Y.  205;  Thom/pson  v.  Dicherson,  12  Barb.  108;  Russell  v. 
Cronkhite,  32  id.  282 ;  MoGrath  v.  Hudson  River  R.  R.,  id.  144 ; 
Earnest  v.  Same,  id.  159  ;  Borrodaile  v.  Leek,  9  id.  611 ;  Kellogg  v. 
Wilkie,  23  How.  233.  And,  on  the  other  hand,  where  the  complaint 
is  not  denied,  and  an  affirmative  defense  is  set  up,  or  where  there  is 
both  a  denial  and  an  affirmative  defense,  if  there  is  any  evidence  given 
by  the  defendant  to  establish  the  truth  of  such  defense,  the  question 
must  be  submitted  to  the  jury.  Thompson  v.  Dickerson,  12  Barb. 
108 ;  Gardner  v.,  MeEwen,  19  N".  Y.  123 ;  Griswold  v.  Sheldon,  4 
id,  582. 

Where  the  law  prescribes  a  particular  measure  of  damages,  the  jury 
must  follow  it.  But  in  actions  for  torts,  and  in  all  cases  where  the 
amount  of  damages  is  to  be  assessed  upon  all  the  evidence,  the  jury  are 
the  exclusive  judges  as  to  the  amount  of  damages  which  shall  be  given, 
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unless  the  sum  should  be  so  large  and  disproportionate  as  to  furnish 
evidence  of  fraud,  partiality  or  some  other  improper  motive  in  the  con- 
duct of  the  jury.  Tifft  v.  Culver,  3  Hill,  180  ;  Qropsey  v.  Murphy,  1 
Hilt.  126;  Pierce  v.  Dart,  7  Cow.  609.  Or  unless  the  sum  is  so 
small  as  to  show  gross  injustice  to  the  plaintiff,  upon  the  uncontra- 
dicted evidence  given  on  the  trial.  jRobhins  v.  Hudson  Rvoer  R.  JR. 
Co.,  7  Bosw.  1 ;  Stephens  v.  Wider,  32  N.  T.  351. 

The  credibility  of  witnesses  is  always  a  question  for  the  jury.  Mer- 
ritt  V.  Lyon,  3  Barb.  110 ;  Leach  v.  Kelsey,  7  id.  ^^& ;  Whiting  v. 
Otis,  1  Bosw.  420 ;  McLaughlin  v.  Barnard,  2  E.  D.  Smith,  372 ; 
Conrad  v.  Williams,  6  Hill,  444.  And  the  court  below  cannot  take 
the  question  from  them,  nor  can  a  court  above,  on  an  appeal,  reverse 
their  decision.  lb. 

Fraud  is  a  question  of  fact  for  a  jury,  where  there  is  any  evidence 
fairly  tending  to  estabhsh  it,  but  whether  the  evidence  tends  to  estab- 
lish fraud  or  not  is  always  a  question  of  law  for  this  court.  Erwin 
V.  Toorhees,  26  Barb.  130,  127 ;  Gage  v.  Parker,  25  id.  141. 

Whether  there  has  been  a  dehvery  and  acceptance  of  goods  in  pur- 
suance of  a  contract  of  sale,  or  whether  the  delivery  was  a  conditional, 
or  an  absolute  one,  is  a  question  of  fact  for  a  jury.  Smith  v.  Lynes, 
5  N.  Y.41.  So,  a  question  whether  a  negotiable  note  was  taken  before 
or  after  due,  or  with  or  without  knowledge  of  prior  equities.  Clark 
V.  Pea/rhorn,  6  Duer,  309.  And  so,  whether  a  bill  or  note  was  taken  as 
an  absolute  payment,  or  by  way  ot  collateral  security.  Atlantic  Fire 
Lns.  Go.  V.  Boies,  6  Duer,  583.  So,  as  to  whether  a  sale  was  made 
with  an  intent  to  hinder,  delay  or  defraud  creditors  of  the  vendor. 
Brown  v.  Wilmerding,  5  Duer,  220.  So,  whether  consent  was  given 
to  an  act  which  woiild  be  a  trespass  but  for  the  license.  Walter  v. 
Post,  6  Duer,  363.  "Where  a  contract  was  made  on  the  8th  day  of 
October,  for  the  sale  of  a  quantity  of  oats  which  were  to  be  delivered 
"  on  or  about  the  first  of  November  next,"  and  the  oats  were  not  deliv- 
ered, it  was  held  that  the  measure  of  damages  was  to  be  regulated  by 
the  price  at  the  time  when  the  oats  ought  to  have  been  delivered,  which 
must  be  within  a  reasonable  time  after  the  first  of  November ;  and  the 
question  of  reasonable  time  is  one  of  fact  for  the  jury.  Kipp  v.  Wiles, 
3  Sandf.  585.  So,  when  it  is  shown  that  money  is  delivered  by  one 
person  to  another,  it  was  a  question  for  the  jury,  whether  it  was  a  pay- 
ment or  a  loan  of  the  money.  Morse  v.  Bogert,  4  Denio,  108 ;  S.  C, 
1  N.  Y.  377.  Where  there  is  a  dispute  between  two  persons  as  to  the 
amount  which  is  due  from  one  of  them  to  the  other,  and  a  certain  sum 
is  paid,  it  is  a  question  for  the  jury  whether  that  sum  was  paid  in  part 
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or  in  full  payment.  Pierce  v.  Pierce,  25  Barb.  243.  So,  whether  the 
payment  and  acceptance  of  money  was  a  usurious  transaction  is  for 
them  to  decide.  Oarhmd  v.  Bay,  4  E.  D.  Smith,  251 ;  Bobbins  v. 
Dillaye,  33  Barb.  T8 ;  Ayrault  v.  Chamherlaim,,  id.  229. 

But,  where  there  is  no  dispute  as  to  the  facts,  it  is  a  question  of  law 
whether  a  transaction  is  usurious.  Thomas  v.  Murray,  34  Barb.  157 ; 
Dunham,  v.  Dey,  13  Johns.  40.  Whether  services  were  rendered 
gratuitously,  or  with  an  expectation  of  compensation  therefor,  is  for 
the  jury.  Pendleton  v.  Empire  Stone  Co.,  19  IST.  Y.  13.  So,  whether  a 
written  contract  for  the  sale  of  goods  was  delivered  conditionally  or 
absolutely.     Scott  v.  Pentz,  5  Sandf .  5T2. 

So,  it  is  for  the  jury  to  say  for  whose  benefit  an  accommodation  note 
was  indorsed.  Bridgeport  City  Panic  v.  Empire  Stone  Co.,  30  Barb. 
421 ;  S.  C,  19  How. '51.  So,  where  a  principal  is  sought  to  be  charged 
with  the  acts  of  his  alleged  agent,  the  question  of  authority  in  fact  is 
for  the  jury.     Thurman  v.  Wells,  18  Barb.  500. 

So,  as  to  whether  a  sealed  instrument  was  executed  and  delivered  at 
the  time  it  bears  date,  if  there  is  any  evidence  to  rebut  the  legal  pre- 
sumption that  it  was  so  executed.  Oenter  v.  Morrison,  31  Barb.  155 ; 
Elsey  V.  Metcalf,  1  Denio,  323.  So,  it  is  a  question  of  fact  for  a  jury, 
whether  material  alterations  in  a  written  agreement  were  made  before 
or  after  execution.  Pringle  v.  Chambers,  1  Abb.  58.  So,  when  an 
instrument  has  no  date,  the  time  of  making  it  is  a  question  of  fact. 
Coons  V.  Chamhers,  1  Abb.  165. 

The  question  of  negligence,  when  the  facts  constituting  it  are  alleged 
to  exist,  either  on  the  part  of  the  plaintiff  or  of  the  defendant,  is  for 
the  jury,  if,  on  the  evidence,  it  is  contested  or  doubtful  who  was  neg- 
ligent. Johnson  V.  Hudson  Rimer  B.  R.,  20  E".  Y.  65.;  S.  C, 
5  Duer,  21 ;  Vanderpool  v.  Husson,  28  Barb.  196 ;  Brown  v.  New 
Torh  Central  R.  R.,  31  id.  385;  Bernhardt  y.  Rensselaer  (&  Saratoga 
R.  R.,  32  id.  165;  S.  0.  affirmed,  23  How.  166;  Fero  v.  Buffalo  (& 
State  Line  R.  R.,  22  W.  Y.  209  ;  Brown  v.  Same,  id.  191. 

Whether  a  specific  erection  or  building,  or  whether  particular  acts 
amount  to  a  nuisance,  is  a  matter  entirely  for  a  jury.  Morgan  v. 
King,  18  Barb.  277 ;  St.  John  v.  Mayor  of  New  Torh,  6  Duer,  315. 
Bat  if  the  facts  are  undisputed,  it  is  then  a  question  of  law  whether 
such  facts  amount  to  a  nuisance.  HaHow  v.  Humiston,  6  Cow.  189  ; 
Updike  V.  CampleU,  4  E.  D.  Smith,  570 ;  Dygert  v.  Schenek,  23 
Wend.  446 ;  Congreve  v.  Smith,  18  JST.  Y.  79. 

Questions  of  law  for  the  court.  Whether  a  witness  is  competent 
to  be  sworn  is  question  of  law  for  the  court  in  all  cases,  whether  the 
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question  is  one  relating  to  the  legal  capacity  of  the  witness  to  be  swornj 
or  for  any  other  cause.  PraU  v.  Hinohmcm,  6  Duer,  351.  There  are 
numerous  cases  of  incapacity,  such  as  idiocy,  insanity,  infancy,  where 
the  witness  is  of  too  tender  years  to  comprehend  the  nature  of  an  oath, 
and  intoxication,  where  it  is  so  gross  as  to  incapacitate  the  witness. 
Some  of  these  defects  are  temporary,  and  others  are  permanent. 

So,  too,  it  is  always  a  question  for  the  justice  to  decide  whether  evi- 
dence which  is  offered  is  admissible ;  its  competency  or  admissibility  is 
for  the  court ;  its  credibility  or  value  for  the  jury.  Hills  v.  London, 
etc.,  Gas  Co.,  3  Hurlst.  &  Norm.  920. 

Where  there  is  no  question  as  to  the  facts,  the  construction  of  a 
written  instrument  is  for  the  court,  as  for  instance,  the  sufficiency  of  a 
notice.  Oooh  v.  LitohfieU,  2  Bosw.  138 ;  S.  C,  9  IST.  Y.  279.  So, 
where  a  chattel  mortgage  is  fraudulent  on  its  face,  the  justice  must  so 
hold  it  as  a  matter  of  law ;  and,  in  that  case,  there  is  no  question  of  fact 
to  submit  to  a  jury.  Edgell  v.  Hart,  9  N.  Y.  213  ;  Williston  v.  Jones, 
6  Duer,  504;  Spies  v.  Boyd,  1  E.  D.  Smith,  44:6.  Whether  a  party 
has  committed  a  fraud  is  a  question  for  the  jury  upon  such  evidence  as 
is  introduced  ;  but  whether  particular  evidence  which  is  offered  tends  to 
prove  fraud  is  for  the  justice  to  decide.  Gage  v.  Parher,  25  Barb. 
141 ;  Erwin  v.  Voorhees,  26  id.  127. 

Those  cases  in  which  a  justice  is  called  on  to  decide  upon  the  valid- 
ity of  written  instruments  are,  first,  where  the  plaintiff  sues  upon  some 
instrument  and  the  defendant  insists  that  upon  the  face  of  the  paper  it 
is  evident  that,  as  a  matter  of  law,  there  cannot  be  a  recovery ;  and  this 
objection  is  frequently,  if  not  usually,  taken  by  way  of  naotion  for  non- 
suit, if  it  is  the  sole  cause  of  action,  or  by  way  of  objection  to  its  intro- 
duction in  evidence,  when  it  is  offered ;  or,  secondly,  when  the  defend- 
ant relies  upon  some  similar  instrument,  by  way  of  defense,  as  a 
set-off  or  otherwise,  and  the  plaintiff  objects  to  its  introduction  in  evi- 
dence ;  or,  thirdly,  whenever  either  party  offers  in  evidence  a  paper 
which,  it  is  alleged,  is  not  admissible  because  its  invalidity  or  its  incom- 
petency appears  upon  its  face.  In  all  such  cases  the  justice  is  called 
upon  to  decide  the  questions  as  they  arise.  But,  in  the  great  majority 
of  cases,  the  parties  leave  all  the  questions  of  fact  or  of  law  to  the  jury, 
unless  it  is  in  the  three  classes  of  cases  which  have  been  just  mentioned. 

There  is  one  other  case  in  which  a  justice  is  ca;lled  upon  to  decide 
upon  the  law  relative  to  the  whole  easel  When  the  defendant  insists 
that  there  is  a  material  defect  in  the  plaintiff's  proofs,  or  when  he 
insists  that  upon  all  the  facts  proved,  even  if  taken  as  true,  there  cannot 
be  a  legal  recovery  because  the  law  will  not  authorize  it,  the  defendant 
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may  insist  upon  a  decision  of  this  question  by  way  of  motion  for  a  non- 
suit. And,  if  the  objection  is  well  taken,  the  motion  must  be  granted, 
or  it  will  be  error.     See  title  Nonsuit. 

After  the  evidence  is  all  in,  and  the  ease  is  submitted  to  the  jury, 
they  will  be  authorized  to  decide  all  the  questions  involved  upon  the 
merits,  whether  of  law  or  of  fact,  unless  the  justice  shall  elect  to  charge 
them  as  to  the  law ;  and,  in  that  case,  they  are  bound  to  follow  the 
rules  of  law  as  laid  down  by  the  court  in  the  charge  given.  But  all 
questions  of  fact  are  'exclusively  for  the  jury,  and  the  court  has  no 
right  to  instruct  them  how  to  find  upon  any  question  of  fact.  The  law 
has  made  them  sole  judges  of  the  questions  of  fact,  upon  such  evidence 
as  the  court  shall  permit  to  be  introduced  before  them  on  the  trial. 

If  the  jury  err  in  deciding  as  to  the  law,  when  the  whole  case  is  sub- 
mitted to  them,  this  error  can  be  corrected  by  an  appeal.  See  title 
Appeal.  But  upon  questions  of  fact,  when  the  evidence  is  contradict- 
ory, or  when  the  case  turns  upon  the  credibility  of  witnesses,  and  there 
is  impeaching  evidence,  the  general  rule  is  that  the  verdict  is  conclu- 
sive. See  title  Appeal.  When  a  judgment  will  be  reversed  because 
it  is  contrary  to  evidence,  or  is  unsupported  by  it,  see  Appeal. 

A  verdict  will  cure  every  irregularity  in  the  practice  which  is  not 

objected  to,  as  well  as  every  defect  in  the  pleadings,  if  a  substantial 

'  cause  of  action  or  a  good  ground  of  defense  has  been  established  by  the 

evidence.     Brown  v.  Harmon,  21  Barb.  508  ;  Dias  v.  SJiort,  16  How. 

322. 

Objections,  exceptions,  etc.  In  the  trial  of  every  action  it  is  very 
important  that  each  party  should  protect  his  rights  and  secure  an 
opportunity  for  relief  on  an  appeal,  by  making  objections  to  every 
irregularity  in  practice,  whether  it  relates  to  matters  of  process, 
pleadings,  or  evidence.  If  an  objection  is  made  in  due  time, 
and  in  regular  and  sufficient  form,  it  will  enable  the  objecting 
party  to  review  the  error  complained  of  ;  but  if  no  objection 
is  made,  or  if  it  is  not  made  in  due  time  or  manner,  most 
important  interests  may  be  hazarded,  if  not  altogether  lost.  The  first 
step  in  the  way  of  reserving  a  question  is  to  state,  orally,  to  the  justice 
•the  precise  objection  which  is  urged,  and  if,  after  hearing  the  matter, 
the  objection  is  overruled,  then  an  exception  may  be  taken,  by  stating 
to  the  justice,  orally,  that  the  party  excepts  to  the  ruling  or  decision  of 
the  justice.  But  no  exception  to  the  ruling  of  a  justice  is  necessary 
to  a  right  to  review  the  ruling  on  appeal.  Collins  v.  Bochwood,  64 
How.  57 ;  Moe  v.  Ha/nson,  5  Lans.  304.  It  is  enough  that  objection 
is  made  and  overruled,     lb.     Every  objection  which  is  made  ought  to 
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be  one  in  which  the  party  has  some  confidence  of  its  propriety  ;  and 
the  objection  ought  to  be  taken  down  in  writing  in  the  minutes  of  the 
party,  so  that  the  precise  ground  of  objection  will  appear  in  writing  ; 
and  it  is  the  duty  of  the  justice  to  take  down  every  objection  in  writ- 
ing in  his  minutes,  and  precisely  as  it  is  made.  If  it  is  very  lengthy, 
the  substance  of  it  may  do ;  but  the  prudent  course  of  every  justice 
will  be  to  note  the  objections  just  as  they  are  made,  or  as  nearly  so  as 
it  can  be  reasonably  done.  The  object  of  making  an  objection,  where 
it  is  done  in  good  faith,  is  to  be  able  to  have  thfe  objection  returned  on 
an  appeal,  and  the  justice  cannot  do  this  properly  if  he  omits  to  take 
a  correct  note  of  the  point  made.  The  law  is  intended  to  guard  every 
right  of  a  party,  and  it  is  framed  on  the  supposition  that  fairness  will 
characterize  the  conduct  of  counsel  on  the  trial  of  a  cause,  and  there- 
fore counsel  are  permitted  to  raise  as  many  objections  as  they  please  on 
the  trial.  Williams  v.  Eldridge,  1  Hill,  249,  253.  But  this  right 
cannot  be  abused  by  employing  it  as  a  means  of  wasting  time,  or  of 
trifling  with  the  court. 

A  justice  ought  always  to  regard  an  objection  as  made  in  good  faith 
until  he  can  clearly  see  that  such  is  not  the  case .  And  this  same  rule 
applies  to  a  cross-examination  of  a  witness.  A  learned  judge  expressed 
himself  as  follows :  "  I  have  no  doubt  of  the  power  of  the  court  to 
restrain  an  abuse  of  the  right  of  cross-examination,  and  to  prevent  an 
improper  or  vexatious  delay  in  the  progress  of  a  trial ;  and  where  a 
party  attempts,  by  frivolous  and  impertinent  inquiries,  to  retard  the 
course  of  justice,  and  needlessly  occupy  time,  the  court  may  correct 
the  abuse  by  refusing  to  permit  the  party  to  continue  the  examination. 
Such  a  power  is  indispensable  to  the  orderly  conduct  of  a  trial,  and 
necessary  to  enable  the  court  to  bring  the  cause  to  a  termination.  It 
is,  therefore,  the  duty  of  the  court  to  exercise  that  power  whenever  the 
ends  of  justice  clearly  require  its  interposition.  Not  only  so,  I  think 
the  conduct  of  a  party,  or  his  counsel  conducting  such  an  examination, 
is  a  contempt  of  court,  and  might  properly  be  punished  as  such.  No 
doubt  that  if,  after  the  court  had  thus  restrained  a  frivolous  and  imper- 
tinent trifling  with  the  administration  of  justice,  the  examining  party 
should  desist  from  such  a  course  of  inquiry,  and  propose,  or  offer  to 
propose,  a  question  or  questions,  clearly  pertinent  and  proper,  such 
questions  should  be  received  and  propounded  to' the  witness,  even 
though  the  witness  had  been  previously  directed  to  leave  the  stand. 
But  neither  a  party  nor  his  counsel  is  at  liberty  to  persist  in  a  course 
of  inquiry  vexatious  to  the  witness,  tending  to  delay  or  embarrass  his 
adversary,  hindering  the  course  of  justice,  or  disrespectful  to  the  court. 
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The  exercise  of  this  power  is  a  matter  of  some  delicacy,  and  it  should 
only  be  exercised  in  cases  which  clearly  require  its  interposition,  and 
to  some  extent  that  exercise  must  be  regarded  as  resting  in  the  soimd 
discretion  of  the  court.  In  order  to  enable  the  party  to  review  the 
action  of  the  court  in  such  cases,  he  should  no  doubt  be  suffered  to  go 
far  enough  in  his  examination  to  enable  the  court  to  see  that  his  course 
of  examination  is  improper,  and  that  he  is  persisting  therein.  It  could 
not  be  said  that  g,  single  impertinent  question  warranted  such  an  inter- 
ference; and,  for  the  same  purpose  of  review,  the  examining  party 
would  be  warranted  in  having  a  distinct  ruling  of  the  court  upon  a  rea- 
sonable number  of  questions,  though  deemed  by  the  court  to  be  irrele- 
vant, to  the  end  that  the  party  may  enter  his  exceptions  to  the  ruling, 
and  that  the  appellate  court  may  have  an  opportunity  to  see  whether 
the  exigency  was  such  as  to  call  the  discretion  of  the  court  below  into 
exercise.  But  to  go  beyond  this,  and  hold  that  the  party  may  consume 
the  time  of  the  court  in  receiving  such  questions  and  ruling  upon  their 
propriety,  and  noting  exceptions  to  such  rulings,  would  defeat  the  very 
power  in  question,  and  in  its  results  be  as  oppressive,  improper,  disre- 
spectful to  the  court,  and  subversive  of  the  ends  of  justice  as  to  snffer 
the  questions  to  be  propounded  to  the  witness."  Woodedtf,  J.,  in 
Peck  V.  Richmond,  2  E.  D.  Smith,  381,  382.  And  see  Onderdonk  v. 
EanleU,  3  Hill,  323,  328,  329. 

One  of  the  most  frequent  objections  heard  in  a  justice's  court  is, 
that  certain  proposed  evidence  is  irrelevant,  immaterial,  incompetent, 
illegal  or  improper.  And  it  certainly  is  of  the  first  importance  to 
interpose  a  prompt,  clear  and  sufficient  objection  to  every  kind  of  ille- 
gal or  improper  evidence.  An  omission  to  object  is  equivalent  to  a 
consent  that  it  may  be  introduced.  The  objection  must  be  made  in  an 
appropriate  manner,  and  in  the  natural  order  of  time.  If  a  question 
is. improper  in  form,  the  question  itself  ought  to  be  objected  to,  and 
the  particular  objection  as  to  its  form  pointed  out.  If  the  question  is 
such  as  to  show  that  a  responsive  answer  would  introduce  illegal,  in- 
competent or  irrelevant  evidence,  then  the  question  ought  to  be  objected 
to  on  that  ground,  and  also  on  the  groimd  that  such  answer, 
if  given,  would  be  illegal,  incompetent  or  irrelevant  evidence,  as  the 
particular  case  may  be.  If  the  objectionable  feature  of  the  evidence  is 
as  apparent  when  it  is  offered  as  when  it  is  in,  and  the  party  makes  no 
objection  to  the  evidence  when  it  is  offered,  he  takes  the  risk  of  hav- 
ing the  court,  in  its  discretion,  refuse  to  exclude  it.  PonUus  v.  People, 
82  N.  Y.  339. 

When  evidence  is  clearly  illegal,  and  it  bears  upon  a  material  issue  in 
95 
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the  case,  its  admission  under  a  proper  objection  to  it  is  an  error  which 
will  reverse  the  judgment  if  rendered  against  the  objecting  party. 

Williams  v.  Fitch,   18  N.  Y.  546 ;  M-hen  v.  Zorillard,  19  id.  299 ; 

Worrall  v.  Parmelee,  1  id.  619 ;  Wihnot  v.  Rioha/rdson,  6  Duer,  339, 
opinion ;  Murray  v.  Smith,  1  id.  513 ;  Whiti/ng  v.  Otis,  1  Bosw.  420, 
424  ;  Ward  v.  Washington  Ins.  Co.,  6  id.  230  ;  Dresser  v.  Ainsworth, 
9  Barb.  619 ;  Penfield  v.  Carpenter,  13  Johns.  350 ;  Tuttle  v.  Hunt, 

2  Cow.  436 ;  Eggleston  v.  Columbia  Turnpike  Road  Co.,  82  N.  Y. 
2Y8. 

If  improper  evidence  is  given  upon  the  trial,  although  it  be  merely 
cumulative,  it  will  be  a  cause  for  a  reversal.   Osgood  v.  Manhattam,  Co., 

3  Cow.  612 ;  Baird  v.  Oillett,  47  N.  Y.  186.  But  see  Sutherlamd 
V.  New  YorTc,etG.,R.  R.  Co.,  9  Jones  &  Sp.  17.  And  if  illegal  evi- 
dence is  admitted  which  bears  in  the  least  degree  upon  the  result,  it  is 
fatal.  The  rule  is  the  same  whether  the  action  is  legal  or  equitable, 
and  whether  the  trial  is  by  the  jury  or  by  the  court.  Foote  v.  Beecher, 
78  N.  Y.  155. 

The  reception  of  illegal  evidence  is  presumptively  injurious  to  the 
party  objecting  to  its  admission.  People  v.  Consoles,  35  N.  Y.  49, 
59 ;  Yandervoort  v.  Could,  36  id.  639,  644  ;  Anderson  v.  Roms,  Wa- 
tertown,  etc.,  R.  R.  Co.,  54  id.  334,  341.  Error  in  this  respect  can  be 
disregarded  only  when  it  can  be  clearly  seen  that  the  introduction  of 
the  evidence  could  do  no  possible  harm.  Foote  v.  Beecher,  78  N.  Y. 
155  ;  BragueY.  Lord,  67  id.  495  ;  Baird  v.  Daly,  68  id.  547 ;  Baird 
V.  Oillett,  47  id.  186 ;  Hamemeyer  v.  Havemeyer,  11  Jones  &  Sp. 
506  ;  Mydorn  v.  Cushman,  16  Hun,  107. 

But  the  presumption  of  injury  from  the  reception  of  such  evidence  may 
be  rebutted,  and  when  the  presumption  is  repelled,  and  it  is  clear  be- 
yond rational  doubt  that  no  harm  was  done  to  the  party  objecting,  and 
that  the  illegal  evidence  did  not  and  could  not  affect  the  result,  the 
error  furnishes  no  ground  for  reversal.  Ward  v.  Kilpatrick,  85  N.  Y. 
413;  People  v.  Gonzales,  35  id.  49  ;  Yandervoort  v.  Gould,  36  id.  639 ; 
Anderson  v.  Rome,  Watertown,  etc.,  R.  R.  Co.,  54  id.  334 ;  Yates  v. 
New  Yorh  Central,  etc.,  R.  R.  Co.,  67  id.  100.  If  there  is  abundant 
competent  evidence  in  the  case  to  warrant  the  judgment,  exclusive  of 
the  improper  evidence,  the  admission  of  irrelevant  or  improper  evi- 
dence will  not  be  a  cause  for  reversal.  Bennett  v.  Austin,  5  Hun,  536; 
Bort  V.  Smith,  5  Barb.  283 ;  Spencer  v.  Saratoga  (&  Washington  R.  R. 
Co.,  12  id.  382 ;  Buck  v.  Waterlury,  13  id.  116  ;  Andrews  v.  Ha/r- 
rington,  19  id.  443  ;  Moore  v.  Somerindyhe,  1  Hilt.  199.  This  is  un- 
doubtedly the  rule,  but  it  is  to  be  cautiously  applied.   Coleman  v.  People, 
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58  N.  Y.  555.  Jury  trials  should  be  strictly  confined  to  the  issues  made 
and  to  the  legitimate  facts  bearing  upon  them,  and  the  practice  of  drag- 
ging in  extraneous  matters  to  influence  the  jury  cannot  be  too  strongly 
condemned.  Upon  a  closely  contested  question  of  fact  slight  influ- 
ences may  turn  the  scale,  and  every  rule  of  propriety  and  justice 
demand  that  nothing  outside  of  the  legitimate  facts  should  be  intro- 
duced to  affect  the  minds  of  those  who  are  to  decide  the  question. 
O'Hagen  v.  Dillon,  76  N.  Y.  170.  Any  illegal  evidence  which 
would  have  a  tendency  to  excite  the  passions,  arouse  the  prejudices, 
awaken  the  sympathies,  or  wai-p  or  influence  the  judgment  of  the 
jurors  in  any  degree  cannot  be  considered  harmless.  Nor  can  illegal 
evidence  be  said  to  be  entirely  harmless  when  the  party  objecting  is 
obliged  to  call  a  witness  to  explain  or  contradict  it.  Anderson  v. 
Home,  Watertown,  etc.,  R.  B.  Go.,  54:  N.  Y.  334:.  The  very  admis- 
sion of  evidence  under  objection  authorizes  the  jury  to  regard  it  as 
competent  and  relevant  to  the  issue  in  the  action,  and  as  tending  in  a 
greater  or  less  degree  to  prove  a  cause  of  action  or  defense ;  and  if 
the  evidence  has  no  such  tendency,  but  is  calculated  only  to  mislead 
and  prejudice  the  jury,  its  admission  will  be  error  which  cannot  be  dis- 
regarded. Baird^r.  Gillett,  4t^ '!S .  Y.  186;  Greeny.  Disbro,  56  id. 
334  ;  Neudecker  v.  Kohlherg,  81  id.  296. 

•  Where  an  irregularity  is  objected  to,  or  when  improper  evidence  is 
offered,  the  party  objecting  must  fully,  clearly  and  distinctly  state  the 
grounds  of  objection.  It  is  well-settled  law  that  objections  to  testi- 
mony vsdthout  assigning  any  ground  therefor  will  be  disregarded,  unless 
it  clearly  appears  that  the  objection,  if  properly  made,  would  have  been 
decisive  of  the  case,  and  could  not  have  been  obviated,  or  unless  the 
evidence  in  its  essential  nature  be  incompetent.  Tooley  v.  Bacon,  70 
]Sr.  Y.  34: ;  Williams  v.  Sargent,  46  id.  481 ;  Daly  v.  Byrne.,  77  id. 
182 ;  Levire  v.  Russell,  42  id.  251 ;  Walker  v.  Erie  R.  R.  Co.,  63 
Barb.  260  ;  Shaw  v.  Smith,  3  Keyes,  316  ;  Fountain  v.  Pettee,  38  N". 
Y.  184 ;  Wa.rd  v.  Kilpatrich,  85  id.  413.  The  rule  is  based  upon  the 
sound  notion  that  the  party  should  let  it  be  known  to  the  court  and  to 
the  other  side  what  are  the  real  grounds  of  objection.  The  other  party 
may  then  choose  to  yield  to  the  soundness  of  them  and  to  withhold  the 
testimony,  or  the  court,  having  its  attention  drawn  to  the  true  point, 
may  keep  the  testimony  out  of  the  case. 

Greneral  objection  may  be  sufficient  in  some  eases,  as  for  instance, 
where  the  objection  could  not  have  been  obviated  if  it  had  been  speci- 
fically pointed  out.  Merritt  v.  Seaman,  6  N".  Y.  168  ;  People  v.  Mc- 
Ouire,  2  Hun,  269,  278;  Sinclair  v.  Neill,  1  id.  80,  83;  McGomhie 
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V.  Spader,  id.  193.  If  a  party  offers  evidence  which  is  clearly  in- 
competent, a  general  objection  that  the  evidence  is  incompetent  is  suf- 
ficient. Collins  V.  Roohwood,  64  How.  57. 

If  evidence  is  offered  tending  to  prove  any  issue  in  the  case,  a  gen- 
eral objection,  without  stating  the  grounds,  wiU  not  be  effectual  to  raise 
a  question  as  to  the  mode  and  manner  of  proof.  Tiemeyer  v.  Turn- 
quist,  85  N.  Y.  516.  Where  an  objection  is  general,  and  the  evidence 
is  proper,  but  the  mode  of  proving  the  fact  is  improper,  the  court  will 
presume  that  the  objection  is  not  made  to  the  manner,  but  as  to  the 
matter,  then  the  objection  will  be  unavailing.  Bellows  v.  Sackett,  15 
Barb.  96.  Where  a  written  instrument  is  offered  in  evidence,  and  the 
objection  is  general,  it  will  not  reach  a  defect  in  its  execution  or  ac- 
knowledgment, Mabhett  v.  White,  12  N.  Y.  442,  nor  to  the  want  of 
the  subscribing  witness.  Hanrhey  v.  Owynne,  3  E.  D.  Smith,  59 ; 
GrooTce  v.  Mali,  11  Barb.  205.  Where  the  exemplified  copy  of  a 
judgment  before  a  justice,  and  the  docket  thereof  in  the  county  clerk's 
office  is  offered  in  evidence,  a  general  objection  that  the  evidence  is  in- 
competent, but  which  does  not  point  out  any  defect  in  the  form  of  the 
certificate  and  exemplification,  will  be  unavailing.  Ross  v.  Cmnpbell, 
19  Hun,  615. 

So,  where  evidence  is  offered  which  is  competent  as  to  one  of  two 
defendants,  but  not  as  to  the  other,  the  objection  by  the  latter  must 
limit  the  objection  to  himself  ;  for  if  it  is  general  as  to  both  defendants, 
it  will  be  too  broad,  and  will  not  be  available  as  to  the  one  who  might 
have  properly  objected.  Black  v.  Foster,  28  Barb.  387;  Fox  v. 
Jackson,  8  id.  355.  But  where  there  is  a  connected  offer  to  prove 
several  facts,  some  of  which  are  admissible  and  some  inadmissible,  a 
general  objection  to  the  whole  offer  will  be  sufficient  to  sustain  its  ex- 
clusion by  the  court.  Roseley  y.  Black,  26  How.  97;  S.  C,  28  N.  Y. 
438.  On  the  other  hand,  if  a  general  objection  is  made  to  evidence  in 
gross,  most  of  which  is  unobjectionable,  the  objection  may  properly  be 
disregarded.  Keller  v.  Hew  York  Cent.  B.  B.  Co.,  2  Abb.  Ct.  App. 
480 ;  S.  C,  24  How.  172. 

The  time  of  making  an  objection  is  of  much  importance,  and  especi- 
ally is  this  true  when  the  opposite  party  could  have  obviated  the  ob- 
jection had  it  been  seasonably  taken.  And  whenever  the  objection 
relates  merely  to  matters  of  practice,  either  as  to  process,  pleadings, 
the  introduction  of  evidence,  or  the  rulings  of  the  court,  the  objection 
must  be  promptly  presented  or  it  wiU  be  conclusively  waived. 
See  Booth  v.  Cleveland  Rolling-mill  Co.,  11  Hun,  278.  The  court 
does  not  favor  a  deceptive,  secret  or  unfair  mode  of  raising  an  objection  ; 
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and,  therefore,  such  objections  as  could  have  been  fairly  answered,  if 
they  had  been  seasonably  made,  will  be  disregarded  on  appeal  if 
not  specifically  made  below.  Coon  v.  Syracuse  <&  Utica  M.  M.,  5 
N.  Y.  492 ;  Dayharsh  v.  Enos.^  id,  531 ;  Barnes  v.  Perine,  12  id. 
18  ;  Jencks  v.  Sjnith,  1  id.  90  ;  Cowperthwaite  v.  Sheffield,  3  id.  243  ; 
Bumstead  v.  Dividend  Mut.  Ins.  Co.,  12  id.  81 ;  Brown  v.  Cayuga 
(&  Susquehanna  R.  JR.,  id.  486 ;  Hunter  v.  Osterhoudt,  11  Barb.  33 ; 
Crooke  v.  Mali,  id.  205  ;  Muliert  v.  Russell,  24  id.  404 ;  Wesibrooh 
V.  Douglass,  21  id.  602 ;  Fowler  v.  Clearwater,  35  id.  143 ;  Willa/rd 
Y.  Bridge,  4  id.  361  ;  Peck  v.  Richmond,  2  E.  D.  Smith,  381';  Fair- 
hanks  Y.  Corlies,  3  id.  583  ;  Avogadro  v.  Bull,  4  id.  384.  The  fore- 
going are  but  a  few  of  the  very  numerous  cases  upon  this  question. 

Where  the  objection,  however,  is  one  which  the  opposite  party  could 
not  have  answered  by  further  evidence,  or  by  any  act  on  his  part,  the 
objecting  party  may  raise  it,  for  the  first  time,  on  an  appeal.  Ti^t  v. 
Tift,  4  Denio,  175  ;  Pepper  v.  Haight,  20  Barb.  429  ;  Newcoml  v. 
Clarke,  1  Denio,  226. 

Where  there  is  no  appearance  by  the  defendant  in  the  court  below, 
he  does  not  waive  the  right  to  object  to  illegal  evidence  which  was  in- 
troduced at  the  trial,  and  he  may  raise  the  question  for  the  first  time, 
on  an  appeal.  Perkins  v.  Stebhins,  29  Barb.  523  ;  Northrup  v.  Jack- 
son, 13  Wend.  85  ;  Squier  v.  Oould,  14  id.  159  ;  FinahY.  McDowall, 
7  Cow.  537 ;  Stafford  v.  Williams,  4  Denio,  182,  184 ;  Warnick  v. 
Crane,  id.  460 ;  Davidson  v.  Huichins,  1  Hilt.  123  ;  McNutt  v.  Johnr- 
son,  7  Johns.  18 ;  Armstrong  v.  Smith,  44  Barb.  120.  So,  where 
there  is  no  appearance  below  by  the  defendant,  he  may  insist  that  there 
is  a  material  defect  in  the  proofs.  lb.  But,  in  such  cases,  if  a  good 
case  is  proved,  no  objection  to  the  sufficiency  of  the  pleadings  can  be 
taken ;  Stafford  v.  Williams,  4  Denio,  182  ;  nor  can  any  objection  to 
a  juror  be  taken ;  CRoffli  v.  Yan  Vranken,  20  Barb.  278  ;  and  in  one 
case  it  was  held  that  the  admission  of  illegal  evidence  was  not  a  fatal 
error,  if  there  was  abundant  valid  evidence  besides  to  sustain  the  judg- 
ment.    Buck  V.  Waterhury,  13  Barb.  116. 

Objections  which  go  to  the  jurisdiction  may  always  be  raised  on  an 
appeal,  even  when  there  is  no  appearance  below.  Tiffany  v.  Gilbert, 
4  Barb.  320 ;  Robinson  v.  West,  11  id.  309 ;  Willins  v.  Wheeler,  8 
Abb.  116 ;  S.  0.,  28  Barb.  669  ;  Cooper  v.  Ball,  14  How.  295. 
And  where  the  justice  has  no  jurisdiction  of  the  subject-matter  of  the 
action,  or  where  he  is  related  to  one  of  the  parties,  an  appear- 
ance on  the  trial  and  a  litigation  of  the  cause,  without  mentioning  the 
objection,  will  not  prevent  the  party  from  raising  the  question  upon  an 
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appeal,  because  express  consent  would  not  confer  jurisdiction  in  such  a 
case,  and,  of  course,  an  implied  consent  by  waiver  will  not  be  any 
better  than  an  express  consent  for  that  purpose.  Post  v.  Black, 
5  Denio,  66  ;  Converse  v.  McArthur,  17  Barb.  410 ;  Dudley  v.  Mayhew, 
3  N.  T.  9  ;  Beach  v.  Nixon,  9  id.  36.  And  see  ante,  12,  Jurisdiction. 
An  erroneous  ruling  of  a  justice,  in  favor  of  admitting  illegal  evidence 
under  exception,  will  do  no  harm  if  no  illegal  evidence  is  actually  in- 
troduced under  such  ruling.  Sowland  v.  Willetts,  9  N.  Y.  170 ;  S. 
0.,  5  Sandf.  219  ;    Vallance  v.  Evng,  3  Barb.  548. 

When  a  ruling  or  decision  is  made  by  a  justice  upon  any  question 
raised  by  any  objection,  it  is  not  important  whether  the  justice  assigns 
a  correct  reason  for  his  decision  ;  if  the  decision  is  right  it  will  be  sus- 
tained, however  erroneous  the  reason  assigned  for  it  may  be.  Gilles- 
pie V.  Torrance,  7  Abb.  462  ;  Munroe  v.  Potter,  34  Barb.  258  ;  Pe- 
land  V.  Richardson,  4  Denio,  95. 

A  justice  has  power  to  strike  out  illegal  evidence  on  a  motion  for 
that  purpose.  Ueely  v.  Barnes,  4  Denio,  73.  But  if  a  party  gives 
testimony  without  objection  as  to  mattes,  in  respect  to  which  he  is  not 
a  competent  witness,  and  also  as  to  other  matters  in  respect  to  which 
he  is  a  competent  witness,  a  motion  to  strike  out  all  his  testimony 
should  be  denied.  Spaulding  v.  RallenbecTc,  35  N.  Y.  204.  Where  a 
competent  question  is  put  to  a  witness,  and  the  answer  is  wholly 
incompetent  and  irresponsive,  it  seems  that  the  adverse  party  should 
object  to  the  answer,  and  move  to  strike  it  out,  if  he  would  avail  him- 
self of  the  impropriety.  But  when  the  question  is  incompetent,  and 
objected  to  on  that  ground,  and  the  answer  is  harmless,  so  far  as  it  is 
directly  responsive  to  the  question,  but  the  witness  adds  other  matter, 
not  clearly  irresponsive,  which  is  injurious  to  the  adverse  party,  the 
party  objecting  is  not  required  to  move  that  the  answer  be  stricken 
out,  but  that  the  party  calling  the  witness  should  disclaim  the  answer, 
and  decline  to  receive  it  if  he  would  avoid  responsibility  for  the  mat- 
ter volunteered  by  the  witness.  0^ Pagan  v.  Pillon,  76  N".  Y.  170. 
If  the  answer  of  the  witness  is  responsive  to  the  question  objected  to, 
the  party  calling  out  the  answer  has  no  right  to  have  it  stricken  out, 
and  he  cannot  cure  the  error  by  an  offer  to  have  it  stricken  out.  Furst 
V.  Second  Avenue  E.  B.  Co.,  72  N.  Y.  542.  So  the  admission  of  im- 
proper evidence  cannot  be  cured  by  directing  the  jury  to  disregard  it, 
if  they  may  have  been  influenced  thereby,  or  if  it  was  of  a  character 
likely  to  influence  and  prejudice  them  in  regard  to  the  party  and  to 
their  conclusions  upon  the  remaining  parts.  C Sullivan  v.  Bdberts 
7  Jones  &  Sp.  360 ;    Wright  v.  Equitable  Ins.  Co.,  9  id.  1 . 
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Where  evidence  is  received  under  objection  it  mnst  be  acted  upon  as 
part  of  the  evidence  in  the  case,  even  Ihough  it  be  illegal.  Eeehj  v. 
Barnes,  4  Denio,  73  ;  Meyers  v.  Betts,  5  id.  81 ;  PenfiM  v.  Carpen- 
ter, 13  Johns.  350 ;  Allen  v.  Way,  7  Barb.  585.  When  evidence  is 
offered  and  objected  to,  the  justice  must  admit  it  absolutely,  or  not  at 
all ;  he  cannot  admit  it  conditionaUjj  unless  the  parties  consent.  Has- 
well  V.  Bussing,  10  Johns.  128 ;  Allen  v.  Way,  7  Barb.  585.  See  Pen- 
field  v.  Carpenter,  13  Johns.  350  ;  Barker  v.  Cai/ro  and  Fulton  E.  £. 
Co.,  3  ]Sr.  Y.  ^up.  Ot.  (T.  &  C.)  328 ;  Wagener  v.  Finch,  65  Barb. 
493 ;  Lathrop  v.  Bramhall,  64  E".  Y.  365.  If  the  justice  does  receive 
the  evidence  conditionally,  the  objection  AviU  be  considered  upon  re- 
view as  overruled,  and  the  evidence  as  having  been  received  abso- 
lutely, lb. 

But  the  parties  may,  by  express  consent,  receive  the  evidence,  sub- 
ject to  a  future  decision  as  to  its  admissibility,  and  the  evidence  may, 
in  that  case,  be  taken  conditionally.  And  express  consent  need  not  be 
shown,  for  if  that  course  is  proposed,  and  no  objection  is  made,  consent 
will  be  implied.  McKnight  v.  Dwnlap,  5  N.  Y.  537.  Whenever  any 
fact  or  state  of  facts  is  assumed  below  as  true  such  assumption  will  be 
held  to  be  conclusive  when  the  case  is  removed  by  appeal  to  an  appel- 
late court.  When  a  matter  is  treated  as  a  question  of  law  in  the  court 
below,  it  cannot  be  urged  on  appeal  that  it  was  really  a  question  of 
fact  for  a  jury.  Barnes  v.  Perime,  12  N.  Y.  18.  So  when  a  fact  is 
assumed  as  proved  on  the  trial,  no  allegation  to  the  contrary  can  be 
heard  on  appeal.  Andrews  v.  Ha/rrington,  19  Barb.  344.  See 
Bipperly  v.  Stewa/rt,  50  id.  62 ;  Hill  v.  Heermans,  17  Hun,  470 ; 
Page  v.  Fazaokerly,  36  Barb.  392.  Where,  on  the  trial  of  a  cause,  there 
is  no  evidence  on  the  part  of  the  plaintiff  to  sustain  a  material  allega- 
tion in  the  complaint,  which  is  put  in  issue  by  the  answer,  but  the  de- 
fendant proceeds,  without  objection,  as  though  a  cause  of  action  had 
been  made  out,  and  introduces  the  evidence  on  his  side,  he  will 
be  estopped  from  raising  any  question,  on  an  appeal,  on  the  ground  of 
a  want  of  evidence  on  the  part  of  the  plaintiff.  People  v.  Third 
Avenue  E.  E.  Co.,  45  Barb.  63.  So,  in  an  action  upon  a  chose  in 
action,  if  no  objection  is  made  that  the  plaintiff  has  failed  to  show  title 
to  it,  that  will  be  conclusive  on  appeal.  Austin  v.  Burns,  16  Barb. 
643.  A  fact  assumed  to  be  conceded  in  the  pleadings  is  conclusive 
after  the  trial  below.  Mimson  v.  Hegeman,  10  Barb.  112.  Where 
the  defendant  assumed  that  the  plaintiff  was  a  corporation,  this  was 
held  conclusive  upon  appeal.  Kermedy  v.  Cotton,  28  Barb.  59.  So 
an   assumption  that  a  plaintiff  is  a  ^public  officer  is  governed  by 
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the  same  rule.  Paige  v.  Fazackerly,  36  Barb.  392.  Whenever  it  is 
intended  to  raise  a  question  as  to  the  sufficiency  of  the  evidence  below, 
the  objection  must  be  distinctly  and  clearly  taken  before  the  justice,  or 
it  will  be  assumed  that  no  objection  is  made  on  that  account.  West- 
hrook  V.  Douglass,  21  Barb.  602  ;  Austin  v.  Burns,  16  id.  643 ;  Jencks 
V.  Smith,  1  N.  Y.  90 ;  Smith  v.  Hill,  22  Barb.  666  ;  Merritt  v.  Sea- 
man, 6  id.  330 ;  Whitlock  v.  Bueno,  1  HUt.  Y2 ;  Cahre  v.  SPwrges,  id. 
160 ;  Lee  v  Schmiidjl,  id.  537.  But  when  there  is  no  conflict  in  the 
evidence,  nor  any  question  as  to  its  sufficiency,  and  the  whole  question 
relates  to  the  right  to  recover,  as  a  matter  of  law,  upon  all  the  evidence, 
no  objection  need  be  taken  as  to  the  sufficiency  of  the  evidence.  Pratt 
V.  FooU,  9  ]Sr.  Y.  463. 

The  rejection  of  legal  and  competent  evidence  is  always  a  fatal  ob- 
jection on  an  appeal.  Eaki/n  v.  Brown,  1  E.  D.  Smith,  37;  Kendall 
V.  Grey,  2  Hilt.  301 ;  Bissell  v.  Ma/r shall,  6  Johns.  100.  At  least  the 
judgment  will  be  reversed,  unless  it  clearly  appears  that  the  party  offer- 
ing the  rejected  evidence  was  not  prejudiced  by  the  error.  To  sustain 
the  judgment  upon  the  ground  that  the  facts  established  by  the  verdict 
show  that  the  evidence,  if  admitted,  would  not  have  changed  the 
result,  it  must  be  made  to  appear  that  such  is  necessarily  the  effect  of 
the  verdict.  It  is  not  enough  to  show  a  probability  that  the  jury  found 
as  claimed,  but  it  must  be  shown  that  the  jury  m,ust  have  so  found. 
8ta/rbi/rd  v.  Barrons,  43  ST.  Y.  200. 

As  we  have  already  seen,  ante,  755,  general  objections  are  usually 
unavailable.  But  great  care  is  necessary  in  taking  specific  objections 
for  the  reason  that,  when  a  specific  objection  is  taken,  it  will  be  pre- 
sumed that  the  party  did  not  intend  to  raise  any  other  questions  than 
those  specified,  and  aU  other  objections  which  might  have  been  taken 
but  were  not,  will  be  deemed  to  be  waived.  Sheldon  v.  Wood,  2  Bosw. 
269  ;  Newton  v.  Harris,  6  IST.  Y.  345  ;  Potter  y.  Deyoe,  19  Wend.  361  • 
Dwnham  v.  Simmons,  3  Hill,  609;  Smith  v.  Hill,  22  Barb.  656.  For 
example,  when  an  action  is  brought  against  the  representative  of  a  de- 
ceased person,  the  plaintifiE  cannot  be  examined  in  his  own  behalf  or 
interest,  concerning  a  personal  transaction  or  communication  between 
him  and  such  deceased  person,  except  in  certain  specified  cases.  Code  of 
Civil  Procedure,  §  829.  But  if  the  plaintiff  offers  himself  as  a  witness  in 
such  action,  and  before  he  is  sworn  the  defendant  objects  to  him  "  on 
the  ground  that  he  is  an  interested  party,  and  incompetent  under  sec- 
tion 829  of  the  Code  of  Civil  Procedure,"  this  objection  may  properly 
be  overruled ;  and  if  the  plaintiff  afterward  gives  testimony  as  to  per- 
sonal transactions  had  with  the  deceased,  without  any  specific  objection 
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thereto  being  made  by  the  defendant,  the  evidence  so  given,  although 
illegal,  will  not  be  received  against  any  proper  objection,  and  its  ad- 
mission will  be  no  ground  for  reversal.     Hoa/r  v.  Hoar,  23  Hun,  33. 

Objections  are  sometimes  taken  more  broadly  than  is  proper,  and 
the  objection  thus  fails  altogether,  when  a  proper  objection  would  have 
been  available,  and  sustained  by  the  court.  Where  several  letters  or 
papers  are  ofEered  in  evidence,  a  general  objection  to  them  all  wiU  be 
useless,  if  any  of  the  letters  or  papers  are  admissible.  To  secure  a 
valid  objection,  it  should  be  confined  to  the  objectionable  paper  or  let- 
ter. Day  V.  Roth,  18  N.  T.  448.  And  see  MgAIUsUt  v.  Revb,  4 
"Wend.  484;  S.  C,  8  id.  109.  When  evidence  is  offered  which  is  ad- 
missible for  one  purpose,  but  not  for  another,  or  when  it  is  admissible 
as  to  one  of  the  parties,  but  not  as  to  another,  the  objection  must  be 
confined  to  that  purpose  or  person  as  to  which  it  is  not  admissible,  or  the 
objection  will  be  unavailing.  Black  v.  Foster,  28  Barb.  387 ;  Fox  v. 
Jackson,  8  id.  855 ;  na/rris  v.  Pajiama  B.  R.,  5  Bosw.  312  Dim- 
ham  V.  Simmons,  3  Hill,  609  ;  Richardson  v.  Wilkins,  19  Barb.  510  ; 
Stowell  V.  Haselett,  66  N.  Y.  635  ;  affirming  S.  C,  3  Hun,  555 ;  Dille- 
her  V.  mme  Life  Ins.  Co.,  69  N.  Y.  256  ;  S.  C,  25  Am.  Eep.  182. 
When  evidence  is  excliided  upon  a  mere  general  objection,  the  ruling 
will  be  upheld,  if  aiiy  ground,  in  fact,  existed  for  the  exclusion.  It 
win  be  assumed  in  the  absence  of  any  request  by  the  opposing  party, 
or  by  the  court  to  make  the  objection  definite,  that  it  was  understood, 
and  that  the  ruling  was  placed  upon  the  right  ground.  If  in  such  a  case 
a  ground  of  objection  be  specified,  the  ruling  must  be  sustained  upon 
that  ground  unless  the  evidence  excluded  was,  in  no  aspect  of  the  case 
competent  or  could  not  be  made  so.  But  when  a  general  objection  to 
evidence  is  overruled,  and  the  evidence  is  received,  the  ruling  will  not 
be  held  erroneous  unless  there  is  some  ground  which  could  not  have 
been  obviated  if  it  had  but  been  specified,  or  unless  the  evidence  is  in 
its  essential  nature  incompetent.     Tooley  v.  Bacon,  70  N.  Y.  34. 

Offers  to  prove  certain  facts  are  sometimes  made,  and  objected  to  by 
the  opposite  party,  and  ruled  upon  by  the  justice.  When  it  is  sup- 
posed that  the  offer  will  be  overruled,  it  is  generally  made  quite  as 
broadly  and  strongly  as  the  facts  will  warrant ;  though  no  reputable 
lawyer  wiU  make  an  offer  to  prove  facts  which  he  knows  cannot  be  es- 
tablished by  proof,  if  permitted  to  make  the  attempt.  And  when  an 
offer  is  made  in  good  faith,  it  must  be  done  in  such  a  manner  as  to  show 
clearly  what  is  offered,  and  that  the  evidence  is  competent  and  rele- 
vant. If  the  offer  is  ambiguous,  or  if  it  does  not  show  that  the  evi- 
dence is  relevant  and  competent,  it  will  be  insufficient.  Dam,iels  v. 
96 
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Patterson^  3  IST.  Y.  47,  51.  Objections  which  are  relied  on  must  be 
specifically  taken  ;  and  a  general  agreement  that  all  the  evidence  shall 
be  considered  as  objected  to  will  not  be  sufiicient  to  raise  particular  ob- 
jections upon  an  appeal.     Stephens  v.  Reynolds,  6  N.  Y.  454. 

When  upon  a  trial  an  objection  has  once  been  distinctly  made  and 
overruled,  and  evidence  has  heen  given  under  the  objection,  the  objec- 
tion need  not  be  repeated  to  the  same  class  of  evidence.  The  rule  in 
such  cases  has  been  laid  down  and  should  be  observed  in  the  further 
progress  of  the  trial,  without  vexing  the  court  with  useless  objections 
and  exceptions.  Nothing  is  waived  by  conformity  to  the  rule  laid 
down.  BilleberY.  Home  Life  Ins.  Co.,  69  K  Y.  256;  S.  0.,  25 
Am.  Kep.  182.  But  if  the  objection  is  made  and  overruled  as  above 
stated,  and  the  question  is  then  waived  before  any  answer  is  given  by 
the  witness,  a  failure  to  object  to  a  substantial  repetition  of  the  ques- 
tion at  a  subsequent  stage  of  the  case  will  be  a  waiver  of  the  objection. 
In  such  case  no  evidence  is  received  under  objection-.  Wagner  v. 
Jones,  77  N.  Y.  590. 

An  objection  will  be  useless  where  the  decision  is  one  within  the  dis- 
cretion of  the  justice.  Ford  v.  David,  1  Bosw.  570 ;  HoWrooTi  v. 
Wilson,  4  id.  65  ;  Runt  v.  Hudson  Rimer  R.  R.,  2  Duer,  482  ;  Roth 
V.  Schloss,  6  Barb.  308;  Brown  v.  McGune,  5  Saiidf.  224;  Watson  y. 
Bailey,  2  Duer,  509 ;  Phvncle  v.  Yaughn,  12  Barb.  215.  At  least 
the  exercise  of  judicial  discretion  will  not  be  made  subject  of  legal  re- 
view except  in  cases  of  plain  abuse  and  injustice.  Peel  v.  Kern,  6 
Hun,  298 ;  Wehle  v.  Bowery  Savings  B'k,  8  Jones  &  Sp.  161 ;  Trib- 
une Association  v.  Smith,  id.  251 ;  Za  Beau  v.  People,  34  N.  Y.  223 ; 
Great  Western  Turnpike  Co.  v.  Loomis,  32  id.  127;  Oretony.  Smith, 
33  id.  245. 

Of  the  justice's  discretion.  There  are  many  matters  as  to  which 
it  is  impossible  to  lay  down  any  general  rule  for  their  disposition ;  and 
at  the  same  time,  it  is  necessary  that  there  should  be  some  decision  of 
them.  In  such  cases  a  large  discretion  is  conferred  upon  the  justice, 
in  the  belief  that  he  will  faithfully,  fairly  and  equitably  exercise  it.  The 
right  to  open  and  close  the  case  to  the  jury,  or  to  the  justice  in  their 
stead,  is  not  a  matter  of  discretion,  but  of  strict  right,  to  be  governed 
by  legal  rules.  Huntington  v.  Oonkey,  33  Barb.  218 ;  Ayrault  v. 
Chamherlain,  33  id.  229  ;  am,te,  471. 

But  whether  the  pleadings  shall  be  read  to  the  jury  is  a  mere  matter 
of  discretion.  Willis  v.  Forrest,  2  Duer,  310.  If  a  portion  of  them 
is  read,  they  must  all  be  read  if  that  is  asked.  And  where  a  plaintiff 
read  a  portion  of  the  answer,  it  was  held  that  the  defendant  had  a  right 
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to  have  the  entire  answer  read.  OiLdersleeve  v.  Mahony,  5  Duer,  383. 
In  a  justice's  court,  either  party  should  be  permitted  to  read  the  plead- 
ings to  the  jury ;  for  it  is  important  that  those  who  are  sworn  to  try 
the  issues  should  know  what  those  issues  are.  All  relevant  and  com- 
petent evidence  must  be  received  if  offered.  But  the  order  in  which 
the  proof  shall  be  introduced  is  entirely  within  "the  justice's  discretion. 
Sedell  V.  Powell,  13  Barb.  183.  And  after  a  plaintiff  has  given  some 
evidence  and  rested  his  cause,  and  the  defendant  has  introduced  his  evi- 
dence, the  justice  may,  in  his  discretion,  permit  the  plaintiff  to  go  into 
evidence  in  relation  to  an  entirely  new  cause  of  action,  as  to  which  no 
proof  had  been  previously  given,  if  it  is  a  matter  which  is  embraced 
within  the  pleadings.  Pechham  v.  Leary,  6  Duer,  495.  But  the 
defendant  wiU  be  entitled  to  rebut  such  proof  by  evidence,  and  to  make 
any  defense  which  he  may  have  to  it.  So,  after  either  or  both  parties 
have  rested,  the  justice  may  permit  new  witnesses  to  be  recalled  upon 
points  as  to  which  evidence  has  already  been  given  by  both  parties. 
Anthony  v.  Smith,  4  Bosw.  503. 

A  justice  may  grant,  or  he  may  refuse  a  suspension  of  the  exami- 
nation of  a  witness  to  enable  him  to  look  for  a  paper  which  is  import- 
ant, and  which  he  had  not  been  notified  to  produce  at  the  trial.  Fair- 
Icmks  V.  Corlies,  1  Abb.  150 ;  S.  C,  3  E.  D.  Smith,  582. 

If  one  party  introduces  irrelevant  evidence,  the  justice  may  permit  a 
cross-examination  as  to  the  same  matters.  Keeler  v.  Pelavan,  4  Barb. 
317.  Still  the  justice  is  not  bound  to  hear  irrelevant  evidence  in  answer 
to  irrelevant  evidence  given  on  the  other  side  without  objection.  Farm- 
ers omd  Manuf.  Bank  v.  Whinfield,  24  Wend.  420.  But,  if  irrelevant 
evidence  is  decided  to  be  competent,  and  it  is  admitted  in  favor  of  one 
of  the  parties  under  objection,  the  justice  will  be  bound  to  permit  the 
opposite  party  to  prove  the  contrary,  or  to  answer  such  evidence  by  evi- 
dence in  answer  or  reply.      Ward  v.  Washington  Ins.  Co.,  6  Bosw.  229. 

Where  both  parties  have  given  parol  proof  of  the  contents  of  a  written 
instrument  without  objection,  the  justice  may  permit  either  of  them  to 
pursue  the  inquiry  as  to  its  contents,  by  parol.  Morss  v.  Stone, 
5  Barb.  516. 

Upon  questions  relating  to  the  characters  of  witnesses,  the  justice 
may  limit  the  number  of  impeaching  witnesses  to  be  sworn  on  either 
side.  Bpear  v.  Myers,  6  Barb.  445  ;  Nolton  v.  Moses,  3  id.  31 ;  Green 
V.  Brown,  id.  120.  But  the  rule  ought  to  be  laid  down  at  the  com- 
mencement of  the  examination  upon  such  questions ;  and  it  ought  to 
be  equal  as  to  the  parties.  So,  too,  the  number  of  witnesses  may  be 
limited,  when  they  speak  of  mere  matters  of  opinion.     Sizer  v.  Burt, 
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4  Denio,  426.     But  this  rule  does  not  apply  when  the  witnesses  are 
called  to  prove  facts  in  relation  to  points  material  upon  the  merits. 

When  evidence  is  offered  which,  standing  alone,  does  not  seem  rele- 
vant, the  justice  may  require  the  party  offering  it  to  state  Ilow  it  is  to 
be  made  material.  Adsit  v.  Wilson,  7  How.  64  ;  Beal  v.  Fvnch,  11 
N.  Y.  135.  So,  a  party  may  object  to  evidence  which  is  apparently 
irrelevant,  and  require  a  statement  of  facts  showing  its  relevancy.  lb. 

Irrelevant  evidence  may  be  excluded  by  the  justice  on  his  own 
motion ;  he  need  not  wait  for  an  objection  from  the  opposite  party. 
Cooper  V.  Barber,  24  "Wend.  105 ;  Corning  v.  Corning,  6  N.  Y.  97; 
ante,  476. 

Whether  leading  questions  shall  be  put  to  a  witness  is  entirely  dis- 
cretionary with,  the  justice.  Cheeney  v.  Arnold,  18  Barb.  435  ;  Bud- 
long  V.  Van  Nostrand,  24  id.  25 ;  Seymour  v.  Bradfield,  35  id. 
49.  And  this  discretion  will  not  be  interfered  with  unless  it  is  evident 
that  it  has  been  grossly  abused.  lb.  Whether  a  witness  shall  be  re- 
called after  he  has  left  the  stand  is  entirely  a  matter  of  discretion. 
Sheldon  v.  Wood,  2  Bosw.  269;  Treadwell  v.  Stebbvns,  6  id.  538; 
Meakim  v.  Anderson,  11  Barb.  216.  And  so  of  recalling  a  witness 
after  the  case  lias  been  declared  closed  as  to  the  evidence.  Anthony 
V.  Smith,  4  Bosw.  503 ;  Gham,Gel  v.  Ba/rclay,  1  E.  D.  Smith,  384 ; 
MeidenheiTner  v.  Wilson,  31  Barb.  637 ;  DuncJcle  v.  Kocker,  11  id. 
387;  Burger  v.  White,  2  Bosw.  92;  Silverman  v.  Foreman,  3  E.  D. 
Smith,  322 ;  Harpell  v.  Curtis,  1  id.  78 ;  Stacy  v.  Oraham,  3  Duer, 
445. 

After  a  plaintiff  has  rested  his  cause,  the  justice  may  refuse  to  re- 
ceive any  further  evidence  on  his  side,  except  by  way  of  reply.  Shepa/rd 
V.  Potter,  4  Hill,  202.  This  rule,  however,  is  scarcely  ever  enforced 
in  a  justice's  court ;  and  to  refuse  evidence  to  supply  a  mere  formal 
defect  in  the  plaintifiE's  evidence,  even  after  he  had  rested  his  cause, 
will  be  sufficient  ground  to  reverse  the  judgment.  Lewis  v.  Byder, 
13  Abb.  1. 

Where  a  question  has  been  in  effect  once  answered,  the  court  may,  in 
its  discretion,  exclude  a  question  calling  for  a  repetition  of  the  evidence, 
and  this  decision  is  not  reviewable  on  appeal.  Balla/rd  v.  LocTcwpod, 
1  Daly,  159. 

A  witness  will  not  be  permitted  to  return  to  the  stand  merely  to 
reiterate  his  statements,  though  the  justice  may  allow  it  if  he  sees  fit. 
Hughes  v.  MuVoey,  1  Sandf.  92,  95.  This  may  sometimes  be  proper, 
as  where  there  is  a  disagreement  as  to  what  the  witness  testified, 
or  if  it  has  not  been  taken  down  in  the  minutes.     A  witness  may 
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be  recalled  after  tlie  summing  up  of  the  cause  has  commenced,  if 
the  case  is  a  proper  one  to  require  it,  and  the  justice  thinks  it  best  to 
permit  it.  Dunckle  v.  Kocher,  11  Barb.  389.  In  the  last  case  cited 
the  witness  was  recalle.d  to  state  how  he  had  testified  upon  a  particu- 
lar point.  And  see  Law  v.  Merrills,  6  Wend.  268.  After  a 
cause  has  been  submitted,  and  partially  or  wholly  summed  up, 
it  ought  to  be  a  strong  case  which  would  induce  a  justice  to  permit  a 
witness  to  be  recalled,  especially  when  a  corrupt  witness  would  see 
precisely  how  to  shape  his  answers,  after  hearing  the  entire  cause 
argued  by  counsel. 

It  is  for  the  justice  to  determine  how  long  he  will  hold  open  his 
court  for  the  appearance  of  a  witness  who  is  absent ;  though  the  exer- 
cise of  this  discretion  will  be  corrected  when  it  has  evidently  been 
abused. 

§  2.  Contempts  of  courts.  The  Code  of  Civil  Procedure  has  ex- 
pressly conferred  upon  justices  of  the  peace  power  to  punish  persons 
for  criminal  contempt  in  certain  specified  cases,  and  has  expressly  de- 
clared that  he  has  no  power  to  punish  for  a  criminal  contempt  in  any 
other  case.  Vol.  1,  p.  4,  §  2870.  It  is  clear,  therefore,  that  the  only 
question  which  can  arise  in  respect  to  the  right  to  the  exercise  of  this 
power  is  whether  the  act  done  or  omitted  is  one  specified  in  the  statute. 
If  the  act  comes  within  the  statute,  the  power  to  punish  is  clear ;  if  it 
does  not  come  within  the  statute,  the  power  does  not  exist. 

A  person  cannot  be  punished  by  a  justice  of  the  peace  for  a  con- 
tempt until  an  opportunity  has  been  given  him  to  be  heard  in  his  de- 
fense ;  and  for  that  purpose  the  justice  must  issue  a  warrant,  directed 
generally  to  any  constable  of  the  county,  requiring  the  constable  to 
bring  the  offender  before  him.     Id.,  §  2872. 

Warrcmt  to  arrest  for  a  contenvpt. 
Albany  County, 


Town  of  Bethlehem,  \ 
The  People  of  the  State  of  New  York,  to  any  constable  of  the  county 
of  Albany,  greeting  : 

"We  command  you  to  apprehend  Eichard  Peters,  and  bring  him  be- 
fore J.  "Wood,  Esq.,  one  of  the  justices  of  the  peace  of  the  town 
of  Bethlehem,  in  the  county  of  Albany,  at  his  office  in  said 
town,  to  show  cause  why  he,  the  said  Eichard  Peters,  should  not 
be  convicted  of  a  criminal  contempt,  alleged  to  have  been  committed 
on  the  2d  day  of  June,  1865,  before  the  said  justice,  while  engaged, 
as  a  justice  of  the  peace,  in  judicial  proceedings. 

Given  under  my  hand,  at  Bethlehem  aforesaid,  this  2d  day  of  June, 
1865.  J-  WOOD,  Justice  of  the  Peace. 
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This  warrant  should  be  delivered  to  any  constable  of  the  county  for 
service ;  and  the  officer  will  proceed  to  execute  it  in  the  same  manner 
that  an  order  of  arrest  is  executed.  After  the  arrest  of  the  person  who 
committed  such  contempt,  and  his  appearance  before  the  justice,  the 
latter  should  state  distinctly  to  such  offender  the  particular  circum- 
stances of  the  offense  with  which  he  is  charged ;  and  he  should  be 
called  upon  for  his  defense.  The  justice  may  reduce  such  statement 
to  writing,  which  will  be  the  more  prudent  course,  since  it  will  then 
be  easy  to  show  precisely  what  was  alleged  as  the  contempt. 

The  practice  governing  this  proceeding  is  not  prescribed  by  statute. 
But  some  mode  of  proving  that  the  alleged  contempt  was  not  committed 
is  necessarily  implied  in  a  hearing  of  the  party  accused  in  his  defense, 
for  otherwise  the  opportunity  of  being  heard  would  be  unavailing. 
A  hearing  of  the  allegations  merely,  without  evidence  to  sustain  them, 
would  be  nugatory  as  a  defense.  Accordingly  such  evidence  has  al- 
ways been  received  in  courts  of  record,  in  some  cases  in  the  form  of 
answers  to  interrogatories,  in  other  cases  in  the  form  of  affidavits.  In 
cases  of  contempt  committed  before  courts  of  justice  of  the  peace,  the 
defense  may  be  made  in  a  less  formal  manner,  by  an  oral  examination 
of  the  accused  and  his  witnesses,  or  it  may  be  made  by  affidavit.  The 
mode  of  making  the  proof  is  not  material,  provided  it  is  conformable 
to  the  usual  practice  in  analogous  cases.  But  the  right  of  making  the 
proof  in  some  manner  is  a  substantial  one,  and  rests  upon  an  invaria- 
ble maxim  of  the  common  law.     People  v.  Porter,  25  Hun,  601. 

If  the  offender  can  show  any  facts  which  will  excuse  his  acts  from 
being  considered  as  a  contempt,  the  justice  may  discharge  him  ;  but  if 
the  excuse  is  unsatisfactory,  or  if  he  refuses  to  make  any  excuse,  the 
justice  will  proceed  to  convict  htm  of  the  contempt.  No  evidence  is 
necessary  in  such  a  case,  since  the  justice  proceeds  entirely  upon  such 
matters  as  occurred  in  his  immediate  presence.  The  object  of  punish- 
ing a  contempt  is  to  secure  that  invariable  respect  for  the  laws  and  for 
courts  which  must  exist  if  the  laws  or  if  justice  is  to  be  properly  admin- 
istered .by  the  courts.  "When  a  proper  apology  is  offered,  the  justice 
may  accept  it,  and  omit  to  enforce  the  further  proceedings.  But  when 
there  is  a  refusal  to  apologize,  and  a  persistence  in  contumacious  con- 
duct, the  justice  ought  to  enforce  the  law  with  a  firm  hand ;  and  if 
justice  requires  it,  the  punishment  should  extend  to  the  full  limit  of 
the  law. 

Punishment  for  a  contempt  may  be  by  a  fine  not    exceeding  $25, 
or  by  imprisonment  in  the  county  jail  not  exceeding  five  days,  or  both 
in  the  discretion  of  the  justice.     Yol.  1,  p.  4,  §  2871. 
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"Within  ten  days  after  the  conviction,  the  justice  must  make  up,  sub- 
scribe and  file  in  the  county  clerk's  office  a  record  of  the  conviction, 
stating  therein  the  particular  circumstances  of  the  offense  and  the  pun- 
ishment awarded  by  him  upon  the  conviction.  Id.,  §  2873. 

Record  of  conviction  for  a  contem.pt. 

Albany  County,  ss.  :  Whereas,  on  this  2d  day  of  June,  1865, 
while  the  undersigned,  a  justice  of  the  peace  of  the  town  of  Bethlehem, 
in  said  county,  was  engaged  in  the  trial  of  an  action  (or  other  judicial 
act),  in  which  A.  B.  was  plaintiff,  and  C.  D.  was  defendant,  at  his  office 
in  said  tovm,  in  accordance  with  the  statute  in  such  case  made  and  pro- 
vided, Eichard  Perry  did,  willfully  and  contemptuously,  interrupt  me 
while  engaged  in  the  trial  of  said  case,  and  did  then  and  there  conduct 
himself  so  disorderly  and  insolently  toward  the  said  justice,  and,  by 
making  a  loud  noise  and  a  great  disturbance,  did  interrupt  such  proceed- 
ings, and  impair  the  respect  due  to  the  authority  of  such  justice ;  and, 
on  being  ordered  by  me,  the  said  justice,  to  cease  making  such  noise 
and  disturbance,  he,  the  said  Kichard  Perry,  refused  so  to  do,  but,  on 
the  contrary,  he  declared  publicly  and  with  a  loud  voice  that  I  was  a 
partial  justice,  and  that  no  defendant  ever  received  justice  in  a  cause 
tried  before  me  (or  whatever  the  offensive  words  may  be) ;  and  whereas, 
the  said  Richard  Perry  was  brought  before  me,  upon  a  warrant  duly 
issued  by  me  for  that  purpose,  and  the  offense  of  which  he  was  charged 
was  distinctly  stated  to  him,  and  he  was  thereupon  called  upon  to  answer 
to  the  matter  so  charged  against  him,  and  was  allowed  opportunity  to 
be  heard  in  his  defense  thereto  ;  and  whereas,  the  said  Richard  Perry 
did  not  make  any  defense  against  said  charge,  or  show  any  cause  why 
he  should  not  be  convicted  of  contempt,  be  it  therefore  remembered, 
that  the  said  Richard  Perry  is  adjudged  to  be  guilty,  and  is  convicted 
of  the  contempt  aforesaid,  before  the  said  justice,  and  adjudged  by  the 
said  justice  to  pay  a  fine  of  $10,  and  be  imprisoned  in  the  county  jail 
of  said  county  for  the  term  of  five  days,  and  until  he  pays  such  fine,  or 
he  is  duly  discharged  from  imprisonment  according  to  law. 

Given  under  my  hand  this  2d  day  of  June,  1865. 

J.  WOOD,  Justice. 

In  every  instance  the  statement  of  the  offense  should  be  made  with 
particularity  and  minuteness,  so  as  to  comply  with  the  requirements  of 
the  statute. 

A  precedent  is  useful  merely  as  a  guide  in  the  matter,  for  the  circum- 
stances of  each  case  will  differ  from  any  precedent,  and  from  almost  any 
other  case.  Two  things  should  be  constantly  observed  in  drawing  a  record 
of  conviction ;  one  is,  that  the  offense  is  clearly  one  within  the  mean- 
ing and  intent  of  the  statute,  and  the  other  is  that  the  offense  should 
be  stated  as  nearly  in  the  language  of  the  statute  as  may  be,  with  a  cir- 
cumstantial detail  of  the  acts  constituting  the  offense. 
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Warrant  of  oommitmervt  for  a  contempt. 
County  of  Albany, 

Town  of  Bethlehem, 
The  People  of  the  State  of  New  Yor\  to  way  constable  in  sata  county, 
and  to  tne  keeper  of  the  common  jail  of  said  county,  greeting: 

Whereas,  etc.  (recite  the  record  of  conviction  so  as  to  show  the  entire 
charge  therein  contained,  omitting  the  conclusion  of  the  record,  which 
states  the  conviction  in  the  following  words :  "  Be  it  therefore  remem- 
bered," etc.,  and  then  proceed  as  follows) :  And  whereas,  the  said 
Richard  Perry  was  thereupon  adjudged  to  be  guilty,  and  was  convicted 
by  me,  the  said  justice,  of  the  criminal  contempt  aforesaid,  and  was 
adjudged  to  pay  a  fine  of  $10  and  be  imprisoned  in  the  county 
jail  of  said  county  for  the  term  of  five  days,  and  until  such  line  is  paid 
or  he  is  discharged  from  imprisonment  according  to  law. 

Therefore  you,  the  said  constable,  are  hereby  commanded  to  take, 
convey  and  deliver  the  said  Eichard  Perry  into  the  custody  of  the  said 
keeper  of  the  said  jail ;  and  you,  the  said  keeper,  are  hereby  required 
to  receive  the  said  Richard  Perry  into  your  custody  in  the  said  jail, 
and  him  there  safely  keep  during  the  said  term  of  five  days,  and  until 
he  pays  the  said  fine,  or  is  duly  discharged  according  to  law  ;  hereof 
fail  not. 

Dated  this  2d  day  of  June,  1865. 

J.  "WOOD,  Justice  of  the  Peace. 

The  warrant  must  set  forth  the  particular  circumstances  of  the  of- 
fense, or  it  will  be  void.     Yol.  1,  p.  4,  §  2874. 

When  a  person  is  committed  to  prison  for  the  non-payment  of  a  fine 
imposed  by  the  justice  for  a  contempt,  he  must  be  discharged  at  the 
expiration  of  ten  days ;  but  when  he  is  also  committed  for  a  definite 
time,  the  ten  days  must  be  computed  from  the  expiration  of  the  defi- 
nite time.     Id.,  §  2871. 

The  counsel  for  either  of  the  parties  cannot  be  compelled  to  produce 
in  evidence  a  paper  which  came  into  his  hands  as  counsel  by  delivery 
from  his  client,  and  a  refusal  to  produce  such  paper  will  not  justify  a 
conviction  for  a  contempt.  Mallory  v.  Benjamin,  9  How.  419.  So, 
the  refusal  of  a  party  sworn  in  his  own  behalf  to  answer  a  question 
asked  upon  cross-examination  will  not  justify  a  conviction  for  con- 
tempt. In  order  to  give  the  justice  jurisdiction  to  punish  a  witness  for 
contempt  for  refusing  to  answer  a  proper  and  pertinent  question,  there 
must  be  an  oath  of  the  party,  at  whose  instance  he  attended,  of  the  ma- 
teriality of  the  testimony.     Rutherford  v.  Holmes,  66  N.  T.  368. 

If  a  person  is  erroneously  convicted  of  contempt  in  a  case  where  the 
acts  done  or  omitted  do  not  legally  amount  to  a  contempt,  the  convic- 
tion may  be  reversed  if  the  proper  steps  are  taken  for  that  purpose. 
,  Mallory  v.  Benjamin,  9  How.  419.     So,  if  the  justice  excludes  evi- 
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dence  offered  by  the  accused  in  his  defense,  the  error  will  render  the 
commitment  void,  and  the  conviction  may  be  reversed  upon  certiorari. 
People  V.  Porter,  25  Hun,  601.  Upon  such  proceeding  the  determina- 
tion of  the  justice  may  be  reviewed  upon  the  facts  as  well  as  the  law. 
lb.     See  Code  of  Civ.  Pro.,  §  2140. 

If  the  warrant  of  commitment  does  not  set  forth  the  particular  cir- 
cumstances of  the  offense,  it  will  be  void,  and  the  justice  who  issued 
it  and  all  persons  who  act  under  it  wiU  be  trespassers.  It  will  be  no 
protection  to  the  officer  executing  it  for  the  reason  that  the  invalidity 
of  the  warrant  will  be  apparent  on  its  face. 

To  give  a  justice  of  the  peace  authority  to  commit  a  person  for  con- 
tempt, facts  must  have  arisen  before  him  which  give  him  power  to 
consider  whether  there  has  been  a  contempt  committed  by  such  person. 
When  facts  arise  which  give  him  that  power,  he  has  the  right  to  ad- 
judicate upon  them,  and  he  is  not  liable  to  au  action  although  he  may 
decide  erroneously  as  a  matter  of  law.  But  the  power  to  consider  and 
determine  whether  a  person  is  in  contempt  must  be  based  upon  the 
existence  of  a  state  of  facts  falling  within  some  subdivision  of  sec- 
tion 2870  of  the  Code  ;  and  if  a  justice  assumes  to  act  in  any  other 
case,  and  causes  a  person  to  be  imprisoned  under  a  warrant  of  commit- 
ment for  a  contempt,  he  is  liable  to  such  person  for  the  damages  sus- 
tained by  him,  by  reason  of  such  imprisonment,  in  an  action  for  false 
imprisonment.     See  Rutherford  v.  Holmes,  66  N.  Y.  368. 
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CHAPTER    V. 

DAMAGES. 

Section  1.  General  principles.  The  compensation,  recompense, 
or  satisfaction  which  the  law  gives  to  the  party  injured  against  the 
party  causing  or  producing  the  injury  is  termed  damages.  As  a  gen- 
eral rule  the  damages  ought  to  be  precisely  commensurate  with  the 
injury.  But  the  cases  hereafter  cited  will  show  how  far  the  rule  is 
enforced  in  actual  practice,  and  how  far  it  is  modified  or  disregarded. 
In  every  case  the  damages  must  be  the  result  of  the  injury  complained 
of;  whether  it  consists  of  the  withholding  of  a  legal  right,  or  the 
breach  of  a  duty  legally  due  to  the  plaintiff.  General  damages  are 
such  as  necessarily  result  from  the  injury,  and  they  may  be  proved 
under  a  general  allegation  of  damages  in  the  complaint.     Ante,  302. 

The  law  always  presumes  some  damage  to  follow  from  the  violation 
of  any  right  or  duty  implied  by  law,  and  therefore  nominal  damages 
will  be  awarded,  if  none  greater  are  proved.  But  where  the  damages, 
though  the  natural  consequence  of  the  act  complained  of,  are  not  the 
necessary  result  of  it,  they  are  termed  special  damages,  which  the  law 
does  not  imply,  and,  therefore,  in  order  to  prevent  a  surprise  upon  the 
defendant,  they  must  be  particularly  specified  in  the  complaint,  or  the 
plaintiff  will  be  precluded  from  giving  evidence  of  them  on  the  trial. 
Ante,  302. 

There  are  few  instances  in  which  the  right  to  recover  damages  to 
some  amount  will  be  disputed  if  it  is  conceded  that  the  plaintiff  has 
established  a  cause  of  action.  And  yet  there  are  a  few  cases  in  which 
it  is  said  that  no  damages  are  recoverable,  because  the  injury  itself  was 
so  insignificant  as  to  be  beneath  the  notice  of  the  law. 

But,  notwithstanding  some  exceptional  ca,ses,  the  law  generally  gives 
a  remedy  by  way  of  damages  to  the  injured  party.  "  "Wierever  the 
common  law  gives  a  right,  or  prohibits  an  injury,  it  also  gives  a  remedy 
by  action."  3  Bla.  Com.  123.  And  see  vol.  2,  p.420.  "  If  a  statute  gives 
a  right,  the  common  law  will  give  a  remedy  to  maintain  that  right ;  a 
fortiori,  where  the  common  law  gives  a  right,  it  gives  a  remedy  to 
assert  it.  This  is  an  injury,  and  every  injury  imports  a  damage." 
Lord  Holt  in  Ashby  v.  White,  1  Salk.  19  :  "  It  is  the  pride  of  the 
common  law,  that  wherever  it  recognizes  or  creates  a  private  right  it 
also  gives  a  remedy  for  a  willful  violation  of  it."  Y'ates  v.  Joyce,  11 
Johns.  140,  opinion.     "It  is  a  general  and  very  sound  rule  of  law  that 
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where  an  injury  has  been  snatained,  for  which  the  law  gives  a  remedy, 
that  remedy  shall  be  commensurate  to  the  injury  sustained."  Sedg- 
wick, J.,  in  Roohwood  v.  AUen,  1  Mass.  254.  It  is  a  natural  and  legal 
principle  that  the  compensation  should  be  equivalent  to  the  injury. 
Shippen,  Ch.  J.,  Bussey  v.  Donaldson,  4  Dallas,  206. 

"  The  general  rule  of  law  is  this :  Whoever  does  an  injury  to  an- 
other is  liable  in  damages  to  the  extent  of  that  injury.  It  matters  not 
whether  the  injury  is  to  the  property  or  the  person,  or  the  rights  or 
the  reputation  of  another."  Stoet,  J.,  Dexter  v.  Spear,  4  Mason, 
115.  But  it  is  not  to  be  assumed,  from  this  general  language,  that  the 
law  will  give  a  remedy  for  every  loss  which  one  individual  may  sustain 
from  the  acts  of  another.  If  the  damages  result  from  fraud,  deceit, 
or  malice,  there  are  many  cases  which  are  actionable.  Vol.  1,  pp.  424 
to  427,  619  to  630.  But  there  are  some  few  instances  in  which  one 
person  may  suffer  injury  from  the  acts  of  another,  and  yet  the  law 
give's  no  redress  by  way  of  damages. 

As  a  general  rule,  the  measure  of  damages  is  a  matter  of  law  to  be 
determined  by  the  court.  "  In  cases  where  a  rule  can  be  discovered, 
the  jury  are  bound  to  adopt  it.  That  rule  is,  that  the  plaintiff  should 
recover  so  much  as  will  repair  the  injury  sustained  by  the  misconduct 
of  the  defendant."  Washxngton,  J.,  in  Walker  v.  Smith,  1  Wash. 
C.  0.  152.  Again,  in  reference  to  the  rate  of  damages  on  a  foreign 
bill  of  exchange,  the  court  said :  "  In  this,  as  in  other  cases  of  contract, 
the  rule  by  which  the  amount  or  extent  of  redress  should  be  ascertained 
is  a  question  of  law."     Cha/oes  v.  Dash,  12  Johns.  17,  23. 

Although  the  law  aims  at  furnishing  a  compensation  to  the  injured 
party,  it  will  be  found  that  there  are  few  instances  in  which  such  a 
result  is  actually  attained.  Where  the  injury  which  results  from  the 
acts  or  omissions  of  another  is  from  fraud,  mahee,  or  willful  wrong, 
there  are  several  considerations  which  bear  upon  the  measure  of  dam- 
ages. If  the  action  is  founded  upon  an  unpaid  bill  or  note,  or  for  the 
price  of  goods  sold,  or  for  the  value  of  property  paid  for,  but  not 
delivered,  compensation  wiU  be  measured  by  the  actual  pecuniary  loss 
directly  sustained.  In  such  a  case  no  indirect  loss  is  taken  into  the 
account,  such  as  a  loss  of  profits  that  might  have  been  made  had  the 
contract  been  performed  ;  nor  is  any  notice  taken  of  the  loss  sustained 
by  the  derangement  or  disturbance  of  business  produced  by  the  failure 
to  perform  the  contract,  such  as  loss  of  credit,  or  of  business,  or  even 
the  insolvency  of  the  injured  party.  Neither  is  any  allowance  made  in 
such  a  case  for  mental  anxiety  and  suffering ;  nor  is  any  account  taken 
of  the  time  and  money  expended  in  pursuing  a  legal  remedy,  except 
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such  costs,  fees  and  charges  as  the  law  allows  against  the  unsuccessful 
litigant.  So,  too,  the  law,  as  a  general  rule,  does  not  change  the  rule 
of  damages  by  reason  of  the  motives  of  the  party  who  fails  to  perform 
his  engagement  or  contract ;  and  for  that  reason  the  measure  of  dam- 
ages is  the  same,  whether  the  contract  was  broken  through  honest  ina- 
bility or  fraudulent  design.  There  are  some  cases,  however,  in  which 
the  motives  of  a  party  may  have  an  influence  upon  the  question  of 
damages,  and  these  wiU  be  noticed  in  a  subsequent  place. 

Nominal  damages.  The  law  recognizes  a  distinction  between 
nominal  and  substantial  damages.  In  an  action  for  the  recovery  of 
substantial  damages  the  object  generally  is  to  attempt  to  obtain  a 
remuneration  for  the  loss  actually  sustained,  or  as  near  that  as  the 
law  will  permit.  But  there  are  cases  in  which  the  injury  is  not  such 
as  to  entitle  the  complaining  party  to  substantial  damages,  and  yet  the- 
law  will  permit  him  to  recover  nominal  damages.  "Where  there  is  an 
invasion  of  a  legal  right  the  law  infers  some  damage  as  resulting  there- 
from, and  in  the  absence  of  proof  of  any  particular  damage  the  law 
will  award  nominal  damages  if  no  other.  Vol.  2,  p.  473.  If  the 
plaintiff  proves  a  valid  contract,  and  a  breach  of  it  by  the  defend- 
ant, he  is  entitled  to  recover  nominal  damages  at  least.  Devendorf  v. 
Wert,  42  Barb.  227;  Mills  v.  Gould,  10  Jones  &  Sp.  119;  Fitch  v. 
Fitch,  3  id.  302 ;  Buess  v.  Koch,  52  How.  478 ;  Alfa/ro  t.  David- 
son, 8  Jones  &  Sp.  87.  By  nominal  damages  is  to  be  understood 
that  a  small  sum  is  given,  as  a  penny  or  a  sixpence,  etc.  In  some  cases 
the  amount  of  damages  recoverable  is  not  important  to  the  plaintiff,, 
except  in  so  far'as  it  affects  the  right  of  recovery.  When  the  object 
of  the  action  is  to  establish  a  right  or  title,  the  recovery  of  a  small  sum 
is  as  effectual  as  a  verdict  or  a  judgment  for  a  large  sum.  In  an  action 
for  a  trespass  upon  lands,  or  for  injuries  to  a  water-course,  or  other  cases 
of  a  similar  nature,  the  amount  of  damages  is  frequently  quite  small. 
Yol.  2,  pp.  472,  473,  507-525.  But  the  judgment  in  relation  to  the 
rights  of  the  parties  is  as  conclusive  as  though  the  largest  damages  were 
awarded. 

"Where  a  right  of  action  is  given  by  statute,  and  the  plaintiff  is 
entitled,  on  the  evidence,  to  maintain  an  action,  the  court  ought  not  to 
grant  a  nonsuit,  even  though  the  damages  sustained  by  the  plaintiff  are 
merely  nominal.  Quin  v.  Moore,  15  N.  Y.  432,  434.  And  the  same 
rule  is  applicable  in  those  cases  in  which  the  common  law  clearly  gives 
a  right  of  action  for  the  recovery  of  some  damages  for  violating  a  clear 
legal  right.  "Where  the  action  is  brought  for  the  purpose  of  determin- 
ing a  right  as  in  an  action  of  trespass  to  real  estate,  or  the  like,  and  th& 
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plaintiff  establislies  a  right  of  recovery,  then  the  defendant  ought  to  pay 
the  expenses  resulting  from  the  litigation  of  the  question.  There  are 
cases,  however,  in  which  the  action  is  prosecuted  from  motives  of  malice 
or  revenge,  and  in  which  no  important  question  is  involved ;  and  it  is 
sometimes  a  question  what  ought  to  be  the  decision  in  such  a  case.  That 
such  litigation  ought  not  to  be  encouraged  is  a  point  upon  which  there 
will  be  a  general  agreement;  but  it  is  not  always  easy  to  apply  a 
proper  corrective  by  way  of  a  legal  disposition  of  the  case.  If,  upon  un- 
disputed evidence,  the  plaintiff  is  entitled  to  a  judgment  for  some  dama- 
ges, no  court  or  jury  have  a  right  to  disregard  the  law  by  determining 
the  case  against  the  plaintiff ;  and,  in  such  cases,  the  only  legal  mode  of 
disposing  of  the  case  is  to  render  a  judgment  in  favor  of  the  plaintifE 
for  nominal  damages.  Such  eases  as  these,  however,  are  not  usual,  for 
there  is  seldom  a  trial  in  which  there  is  not  a  fair  issue  made  upon  a 
question  of  fact,  upon  which  there  is  a  conflict  of  evidence  ;  and  when 
in  a  case  of  that  character  a  court  or  jury  can  clearly  see  that  malice 
alone  is  the  motive  for  bringing  the  action,  they  can  apply  the  proper 
corrective,  by  finding  a  verdict  in  favor  of  the  defendant.  This  course 
will  give  full  eflEect  to  the  principle,  of  law  which  declares  against  use- 
less or  vindictive  litigation.  If,  however,  the  plaintiff  make  out  a  clear 
case  according  to  law,  it  is  the  duty  of  a  jury  to  be  very  careful  that 
they  do  not  disregard  their  own  duties  and  their  oaths  by  finding  a 
verdict  against  law  and  evidence,  merely  because  they  suppose  that  the 
plaintiff  was  actuated  by  an  improper  motive  in  bringing  his  action. 

Semote  and  consequential  damages.  It  is  a  general  principle 
that  every  person  is  liable  for  the  consequences  of  his  own  acts,  but  not 
for  the  remote  results  of  the  act  or  injury  complained  of;  or  as  the 
rule  is  commonly  stated,  he  is  liable  for  those  damages  which  are  the 
natural  proximate  or  necessary  consequence  of  his  acts,  but  not  for  re- 
mote or  consequential  damages.  Knight  v.  Wilcox,  14  N.  T.  413 ; 
Walrath  v.  Bedfield,  11  Barb.  368  ;  City  of  JBrooTcl/yn  v.  Brooklyn 
City  B.  B.  Co.,  47  N.  T.  475 ;  Byan  v.  Wew  York  Central  B.  B., 
35  id.  210.  Actions  under  the  Civil  Damage  Act  are  exceptions  to 
this  rule.    Volans  v.  Owen,  74  N.  Y.  526. 

The  principle  here  enunciated  may  seem  to  be  easy  of  application, 
and  in  many  cases  it  is  so  ;  but  there  are  other  instances  in  which  there 
is  no  little  difficulty  in  deciding  whether  a  given  case  falls  within  the 
rule  which  excludes  the  damages  as  too  remote.  A  few  of  the  numer- 
ous cases  will  be  noticed  for  the  purpose  of  showing  the  application  of 
the  rule  in  actions  of  contract  and  also  those  of  tort. 

In  an  action  to  recover  damages  for  the  loss  of  property  by  reason  of 
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the  spreading  of  fire  negligently  set  upon  the  property  of  the  defend- 
ant, the  court  defined  remote  da/magea  as  those  which  are  not  the  ordi- 
nary and  natural,  not  the  ejected,  not  the  necessary  and  usual  result  of 
the  negligent  act,  or,  as  those  which  depend  upon  the  concuiTence  of 
accidental  and  varying  circumstances  over  which  the  negligent  party 
has  no  control.  Ryom  v.  Bew  York  Gembral  R.  B.,  35  N.  T. 
210.     See  Webb  v.  Borne,  etc.,  B.  R.  Co.,  49  id.  420,  427. 

A  loss  in  no  way  connected  with  the  breach  of  contract,  although 
sustained  for  the  purpose  of  enabling  the  plaintifE  to  fulfil  it,  is  too  re- 
mote to  be  recoverable  as  damages  in  an  action  for  the  breach.  Candy 
V.  Camdy,  10  Hun,  88. 

Loss  of  profits  are  frequently  claimed  as  part  of  the  damages  arising 
from  a  breach  of  contract,  and  are  sometimes  recoverable  as  such,  and 
in  other  cases  are  excluded  as  too  remote. 

In  an  action  to  recover  the  price  of  a  steamboat,  the  defense  was  that 
a  portion  of  the  machinery  was  imsound ;  that  in  consequence  of  such 
imperfections  considerable  delay  was  caused  in  the  use  of  the  vessel, 
and  the  defendant  claimed  to  deduct  not  only  the  amount  necessary  to 
remedy  the  actual  defects,  but  also  for  the  loss  of  profits  upon  the  trips 
which  might  have  been  run  during  the  time  the  vessel  was  delayed  for 
the  purpose  of  repairs;  but  the  court  disallowed  the  claim  as  to  the 
profits  as  too  remote.  Blanohard  v.  Ely,  21  Wend.  342. 

So,  in  an  action  to  recover  the  price  of  a  steam  engine,  boilers,  and 
other  apparatus,  the  defendant  cannot  recoup  the  gains  and  profits  which 
would  have  arisen  from  the  use  of  the  engine  if  it  had  been  delivered  at 
the  time  agreed ;  such  damages  are  too  i-emote.  Freeman  v.  Clute,  3 
Barb.  424;  Griffin  Y.'Colver,  22  id.  58Y.  The  latter  of  the  cases  cited 
was  affirmed  by  the  court  of  appeals,  and  the  rule  laid  down  by  that 
.court  was  that  where  there  is  a  breach  of  a  contract  whch  stipulates 
for  the  deliveiy,  at  a  certain  day,  of  a  steam  engine,  built  and  pur- 
chased for  the  purpose  of  driving  a  planing  mill,  and  other  definite 
machinery,  the  ordinary  rent  or  hire  which  could  have  been  obtained 
for  the  use  of  the  machinery  whose  operation  was  suspended  for  the 
want  of  the  steam  engine  may  be  recovered  as  damages.  Griffin  v.  Cohier, 
16  IN".  T.  489.  The  general  rule  is  that  the  party  injured  by  a  breach  of 
contract  is  entitled  to  recover  all  his  damages,  including  gains  prevented 
as  well  as  losses  sustained,  provided  they  are  certain,  and  such  as  might 
naturally  be  expected  to  follow  the  breach.  Smeed  v.  Foord,  1  Ell.  & 
E.  602 ;  White  v.  MiUer,  Yl  N.  Y.  118  ;  S.  C,  27  Am.  Eep.  13 ;  Mess- 
more  V.  New  York  Shot  and  Lead  Co.,  40 IST.  T.  422 ;  Griffin  v.  Gol- 
ver,  16  id.  489  ;  Masterton  v.  Mayor  of  Brooklyn,  7  Hill,  61 ;  Eein- 
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7n(m  V.  Heard,  50  N.  Y.  27 ;  Smith  v.  Mcmders,  129  Mass.  322 ;  Oox 
V.  McLaughlin,  54  Cal.  605.  But  mere  contingent  or  speculative 
gains  or  losses,  with  respect  to  which  no  means  exist  of  ascertaining 
with  any  certainty  whether  they  would  have  resulted  or  not,  are  ex- 
cluded. White  V.  MiUer,  71 N.  Y.  118 ;  S.  C,  27  Am.  Eep.  13  ;  Grif- 
fin V.  Golver,  16  N.  Y.  489 ;  Hamilton  v.  MoPherson,  28  id.  72.  It 
is  only  uncertain  and  contingent  profits,  therefore,  which  the  law  ex- 
cludes ;  not  such  as,  being  the  immediate  and  necessary  result  of  the 
breach  of  the  contract,  may  be  fairly  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they  made  it,  and  are  capable  of 
being  definitely  ascertained  by  reference  to  established  market  rates. 
And  generally,  the  damages  recoverable  for  a  breach  of  contract  are 
such  as  may  reasonably  be  considered  to  have  arisen  naturally  from 
such  breach,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  the  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  its  breach.  Mihills  Mamuf.  Co.  v.  .Day,  50  Iowa, 
250  ;  Biltmejjer  v.   Wagner,  91  Penn.  St.  92. 

Where  the  lessor  of  a  dairy  has  been  guilty  of  a  breach  of  his  agree- 
ment to  put  the  barns  on  the  premises  in  a  good  state  of  repair,  the  les- 
see cannot  recover  the  damages  sustained  by  injuries  to  the  cows  and 
young  cattle,  or  the  increase  of  food  and  the  decrease  of  produce  re- 
sulting from  the  state  of  the  barns,  because  these  damages  are  alto- 
gether too  remote  and  contingent.  Dorwin  v.  Potter,  5  Denio,  306  ; 
vol.  2,  p.  759. 

In  an  action  for  a  breach  of  the  implied  warranty  of  title,  on  the 
sale  of  a  horse,  the  measure  of  damages  is  the  price  paid  by  the  pur- 
chaser, with  the  interest  thereon,  and  the  costs  recovered  against  the 
purchaser  in  an  action  by  the  then  owner ;  but  the  costs  incurred  in 
the  defense  of  the  action  by  the  purchaser  are  too  remote,  and  cannot 
be  recovered.  Armstrong  v.  Percy,  5  "Wend.  535 ;  Burt  v.  Dewey, 
31  Barb.  540. 

A  brief  notice  will  now  be  taken  of  actions  for  a  tort.  In  cases  of 
deliberate  or  malicious  wrong,  the  law  generally  gives  very  liberal  re- 
lief ;  and  in  cases  of  reckless  or  mischievous  acts  which  are  injurious 
to  others,  and  even  where  exemplary  damages  are  not  claimed,  the 
party  in  the  wrong  is  frequently  made  answerable  for  consequences 
very  remote  from  the  original  act.  In  one  old  case  the  defendant 
threw  a  squib  into  the  market-house,  which  fell  on  the  stall  of  a 
gingerbread  seller ;  he,  to  save  himself,  threw  it  on  another  stall ;  the 
proprietor  of  the  second  stall  also  threw  it  off,  and,  in  so  doing,  it 
struck  the  plaintiff  and  put  out  his  eye ;  here  it  was  held  that  the  in- 
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Jury  was  the  direct  and  immediate  act  of  the  defendant,  and  that  he 
was  liable  for  the  damages.  Scott. y.  Shepherd,  2  W.  Bla.  892.  So, 
where  the  defendant  went  up  in  a  balloon,  which  descended  in  the 
plaintiff's  garden,  a  short  distance  from  the  place  of  ascent,  and  the  de- 
fendant, being  entangled  and  in  a  perilous  situation,  called  for  help, 
and  a  crowd  of  people  broke  through  the  fences  into  the  plaintiff's 
garden,  and  beat  and  trod  down  his  vegetables  and  flowers,  it  was  held 
'that,  though  ascending  in  a  balloon  was  not  an  unlawful  act,  yet,  as 
the  defendant's  descent,  under  the  circumstances,  would  ordinarily  and 
naturally  draw  the  crowd  into  the  garden,  either  from  a  desire  to  assist 
him  or  to  gratify  a  curiosity  which  he  had  excited,  he  was  answerable 
for  all  the  damage  done  to  the  garden  of  the  plaintiff,  including  that 
done  by  the  crowd.  Guille  v.  Swan,  19  Johns.  381.  So,  where  the 
defendant,  having  quarreled  with  a  boy,  pursued  him  with  a  pickax, 
and  followed  him  into  the  plaintiff's  store,  where  in  his  effort  at  flight, 
he  committed  unintentional  damage,  the  defendant  was  held  responsible 
for  the  damage  done.  Vandenh^irgh  v.  Truax,  i  Denio,  464.  And 
for  a  further  illustration  of  these  principles  see  vol.  2,  pp.  418-424. 
§  2.  Actions  for  breach  of  contracts.  The  law  in  relation  to  con- 
tracts in  general,  and  as  to  the  right  of  action  which  may  arise  from 
the  breach  of  a  contract,  express  or  implied,  has  been  sufficiently 
noticed  in  volume  one.  The  cases  which  will  be  here  noticed  relate  to 
the  measure  of  damages  recoverable  in  actions  founded  upon  a  breach 
of  contract.  Where  nominal  damages  will  be  awarded  has  been  already 
seen,  ante,  772.  And  it  now  remains  to  ascertain  and  determine  what 
rule  is  appUcable  where  the  damages  claimed  are  siibstantial.  And,  in 
the  first  place,  it  will  be  observed  that  there  are  two  principles  which 
are  prominently  kept  in  view  in  all  such  discussions.  One  of  these 
principles  is,  that  the  plaintiff  must  show  that  he  has  sustained  damage, 
and  the  law  will  not  give  actual  compensation  unless  in  those  cases 
in  which  there  has  been  actual  loss.  The  other  principle  is  that  the 
contract  itself  furnishes  the  measure  of  damages.  The  exceptions  to 
these  rules  will  be  noticed  while  examining  the  cases  cited  hereafter. 
And,  since  they  are  so  intimately  related  and  connected,  the  most  con- 
venient method  will  be  to  discuss  them  together.  There  are  numerous 
cases  in  which  the  parties  may  legally  fix  the  amount  of  damages  by  a 
special  agreement  for  that  purpose  ;  and  when  this  is  done  in  a  case  in 
which  the  law  permits  the  agreement,  the  contract  of  the  parties  will 
furnish  the  measure  of  damages,  or,  in  other  words,  they  establish  a 
rule  for  themselves,  which  will  be  the  law  of  the  case.  The  general 
rule  is  that  in  all  actions  for  the  mere  breach  of  a  contract,  the  dam- 
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ages  are  to  be  limited  to  the  consequence  of  the  breach  alone,  without 
any  regard  to  the  motives  which  induced  the  violation  of  the  contract. 
To  this  general  rule  there  are  two  exceptions,  one  of  them  relates  to  a 
sale  of  real  estate,  and  the  other  to  a  breach  of  marriage  promise. 
This  subject  will  be  further  noticed  hereafter. 

The  principle  that  the  contract  furnishes  the  measure  of  damages  is 
not,  in  all  cases,  to  be  so  construed  as  to  enable  a  party  who  performs 
his  part  of  a  contract  to  recover  from  the  defaulting  party  the  entire 
sum  named  in  the  agreement ;  for  there  are  many  instances  in  which 
it  has  been  held  that,  in  actions  for  the  breach  of  a  contract,  the  meas- 
ure of  damages  is  not  the  price  stipulated  to  be  paid  on  full  perform- 
ance, but  the  actual  injury  sustained  by  the  defendant's  default.  The 
reason  for  such  a  decision  is,  that  although  the  contract  furnishes  the 
measure  of  damages,  it  is  still  subject  to  the  qualification  of  the  other 
rule  that  compensation  is  given  for  the  actual  loss. 

In  an  action  for  the  breach  of  a  contract,  in  not  furnishing  freight 
for  transportation  as  the  defendant  agreed,  the  plaintiff  claimed  to  re- 
cover the  entire  price  agreed  upon  for  the  transportation  of  a  number 
of  horses  upon  a  canal  boat.  It  was  shown  that  the  plaintiff  tendered 
performance  on  his  part,  and  that  there  was  a  neglect  or  refusal  on  the 
part  of  the  defendant ;  yet  the  court  held  that  the  measure  of  damages 
was  not  the  sum  or  price  agreed  to  be  paid  on  performance,  but  that  it 
was  limited  to  the  actual  loss  and  injury  sustained  by  the  defendant's 
non-performance.  Shannon  v.  Comstook,  21  Wend.  457.  So,  where  the 
plaintiff  was  employed  by  the  defendant  to  do  certain  work,  and  he 
commenced  and  partially  performed  the  job,  but  the  defendant  then 
countermanded  the  order,  though  the  plaintiff  went  on  and  completed 
the  job,  and  then  sued  to  recover  the  stipulated  price ;  it  was  held  that 
he  could  not  recover  that  sum,  and  that  the  measure  of  damages  was  a 
compensation  for  the  work  done  before  the  countermand,  iacluding  the 
materials  furnished,  and  also  such  damages  as  resulted  from  the  defend- 
ant's breach  of  the  contract.  Glark  v.  Marsiglia,  1  Denio,  317.  See 
vol.  1,  pp.  231,  232. 

In  an  old  case  the  action  was  founded  upon  an  agreement  by  the  de- 
fendant to  purchase  a  horse,  and  the  agreed  price  was  to  be  settled  thus : 
The  defendant  was  to  pay  one  barleycorn  for  the  first  nail  in  the  horse's 
shoes,  and  then  to  give  two  for  the  second,  and  afterward  doubhng 
the  number  for  each  nail  in  the  shoes.  It  appeared  that  there  were 
thirty-two  nails  in  the  shoes,  and  that  the  quantity  of  barley,  at  the 
agreed  rate,  would  amount  to  five  hundred  quarters.  The  judge  who 
tried  the  case  directed  the  jury  to  disregard  the  contract,  and  to  give 
98 
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the  value  of  the  horse  as  damages,  which  was  £8,  which  was  done, 
James  v.  Morgan,  1  Levinz,  111.  And  see  Thorriborow  v.  Whiteacre, 
2  Ld.  Kaym.  1164.  Such  extreme  cases,  however,  are  rare,  and  when 
they  do  occur,  the  decision  is  put  upon  the  ground  that  the  contract  is 
unconscionable,  and  the  court  gives  judgment  for  such  sum  as  is  reason- 
able and  just,  without  regarding  the  terms  of  the  Contract. 

In  an  action  by  an  assignee  of  a  right  of  action  for  a  breach  of 
warranty,  the  measure  of  damages  is  the  same  as  though  the  action 
had  been  brought  by  the  assignor.  Sweet  v.  Bradley,  24  Barb.  549. 
See,  also, vol.  2,  p.351.  In  such  a  case  the  assignee  is  entitled  to  re- 
cover the  full  amount  of  the  claim  or  demand  without  any  reference  to 
the  sum  which  he  may  have  paid  for  it.  lb.  But  there  are  cases  in  which 
the  plaintiff  may  have  a  sufficient  title  or  interest  in  a  claim  or  de- 
mand or  in  property,  to  entitle  him  to  maintain  an  action,  although 
he  may  not  be  entitled  to  recover  the  entire  or  full  value.  And  in 
an  action  between  the  general  owner  of  property  and  one  having 
only  a  lien  upon  it,  or  a  special  interest  in  it,  when  the  latter  prevails, 
his  damages  are  limited  to  the  amount  of  his  lien  or  special  interest. 
Seaman  v.  Luce,  23  Barb.  240  ;  Rhoads  v.  Woods,  41  id.  4Y1.  "Where 
there  is  neither  fraud  nor  an  express  agreement  to  pay  damages,  the 
general  rule  is  that  no  damages  are  recoverable  for  any  thing  which 
occurs  antecedent  to  the  closing  of  the  contract ;  and,  therefore,  no 
damages  can  be  allowed  for  the  time  spent  in  making  a  contract  which 
is  subsequently  broken.  DurJcee  v.  Mott,  8  Barb.  423,  427.  And  in 
an  action  for  the  breach  of  a  contract,  the  defendant  may  show,  if  he 
can,  that  the  fulfillment  of  the  contract  would  have  cost  the  plaintiff 
more  than  he  was  to  receive  from  the  defendant  for  such  performance 
lb. 

If  one  contracts  for  board  and  lodgings,  for  a  specified  time  at  an 
agreed  price,  and  he  subsequently  leaves  before  the  expiration  of  the 
time,  without  just  cause,  the  other  party  will  not  be  entitled  to  recover 
the  stipulated  price  as  damages,  but  merely  the  actual  damages  sustained 
by  the  breach  of  the  contract.  Wilson  v.  Martin,  1  Denio,  602 ; 
Spencer  v.  Halstead,  id.  606.  See  Wetmore  v.  Jaffray,  9  Hun,  140 ; 
De  Lavalette  v.  Wendt,  11  id.  432.  And  so  where  a  contract  is  made 
for  the  use  of  lodging  rooms  for  a  specified  period,  and  the  defendant 
occupies  them  a  small  portion  of  the  time,  and  then  leaves  them  with- 
out legal  cause,  the  plaintiff  will  be  limited  to  the  damages  actually  sus- 
tained by  the  breach.  Greene  v.  Waggoner,  2  Hilt.  297.  But  if  the 
defendant  claims  that  any  thing  has  been  received,  or  might  have  been 
received,  for  the  use  of  the  rooms  by  way  of  mitigation  of  damages,  the 
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burden  of  proof  is  on  him,  for  tlie  plaintiff  is  not  bound  to  show 
affirmatively  that  he  could  not  have  rented  the  rooms.  lb.  And  see  Oos- 
tigan  v.  Mohomh  &  Hudson  JR.  R.  Go.,  2  Denio,  609 ;  and  vol.  1,  pp. 
231,  232,  233. 

Where  there  is  an  apprenticeship  by  deed  and  the  apprentice  unlaw- 
fully quits  the  service,  the  master  can  only  recover  damages  up  to  the 
time  of  the  commencement  of  the  action,  and  not  prospective  damages 
up  to  the  time  when  the  term  of  apprenticeship  would  end.  Lewis  v. 
Peachey,  1  Hurlst.  &  Colt.  618.  In  such  a  case,  the  deed  is  stiU  in 
force,  and  the  plaintiff  cannot  recover  damages  for  the  absence  of 
the  apprentice  up  to  the  end  of  the  term  while,  at  the  same  time,  he 
has  a  right  to  the  apprentice's  services.  lb. 

In  an  action  by  one  partner  against  the  other,  for  dissolving  the 
partnership  in  violation  of  a  provision  fixing  its  continuance  for  a  cer- 
tain term,  the  plaintiff  may  recover  probable  profits  for  the  time  inter- 
mediate the  dissolution  and  the  end  of  the  term  contracted  for.  Bag- 
ley  V.  Smith,  10  N.  T.  489.  And  evidence  as  to  the  amount  of  the  past 
profits  is  admissible  as  a  means  of  estimating  the  damages  sustained. 
lb. 

In  an  action  for  a  breach  of  a  continuing  convenant  to  keep  in  repair 
a  gate  upon  the  plaintiff's  lands,  the  measure  of  damages  is  not  such  a 
sum  as  will  enable  the  plaintiff  to  repair  or  rebuild  the  gate,  but  nominal 
damages  for  the  breach,  and  such  additional  actual  damages  as  may  have 
accrued  to  the  plaintiff  by  the  entry  of  cattle  upon  his  lands,  or  otherwise, 
in  consequence  of  the  defendant's  neglect.  Beach  v.  Grain,  2  N.  T. 
86  ;  S.  C.,2  Barb.  120.  In  such  a  case  the  covenant  is  a  continuing  one, 
and  a  recovery  in  one  action  does  not  bar  another  action  for  damages  sub- 
sequently accruing  from  a  neglect  to  make  such  repairs.  lb.  But  a 
bond  conditioned  to  furnish  the  obligee  and  his  wife  with  aU  necessary 
meat,  drink,  lodging,  washing,  clothes,  etc.,  during  both  and  each  of 
their  natural  lives,  is  an  entire  contract,  and  a  failure  by  the  obligor  to 
provide  for  the  obligee  and  his  wife  according  to  the  substance  and  spirit 
of  the  covenant  amounts  to  a  total  breach ;  and  full  and  final  damages 
may  be  recovered,  for  the  future  as  well  as  the  past.  Shaffer  v.  Lee,  8 
Barb.  412. 

In  an  action  on  an  instrument  which  purports  to  assign  a  judgment, 
when  there  was,  in  fact,  no  such  judgment,  the  measure  of  damages  is 
the  value  of  the  property  owned  by  the  alleged  judgment  debtor,  and 
which  might  have  been  taken  on  an  execution  at  the  time  of  the  pre- 
tended assignment,  not  exceediag  the  amount  of  the  alleged  judgment. 
Jansen  v.  Ball,  6  Cow.  628. 


780  DAMAGES. 


Actions  for  breacli  of  contracts. 


The  measure  of  damages  for  the  breach  of  a  covenant  in  an  assign- 
ment of  a  judgment  against  several  defendants  that  the  whole  amount 
is  due  and  unpaid,  when  in  fact  the  only  solvent  judgment  debtor  has 
been  released,  is  the  difEerence  in  value  of  the  judgment  as  it  was  when 
transferred  and  as  it  would  have  been  had  not  the  release  been  exe- 
cuted. Bennett  v.  Biioham,,  61  N.  T.  222.  The  measure  of  damages 
for  the  breach  of  a  guaranty  of  the  amount  due  on  a  note  is  the  loss 
sustained  by  the  breach,  which  will  be  the  value  of  a  judgment  against 
the  maker,  if  one  has  been  obtained,  or  the  full  amount  due  on  the 
note  as  stated  in  the  guaranty,  at  the  time  of  bringing  the  action,  if  the 
maker  is  solvent  but  has  proved  payment.  Head  v.  Oreen,  5  Biss. 
311.  See  Clark  v.  Hampton,  1  Hun,  612.  In  an  action  against  bank- 
ers to  recover  damages  for  omitting  to  present  a  note  for  payment  at 
maturity,  and  to  charge  the  indorser,  the  amount  of  the  note  is  prima 
facie  the  rule  of  damages,  but  the  defendants  may  show  that  the  in- 
dorser was  not  pecuniarily  responsible,  and  the  recovery  will  then  be 
limited  to  the  damages  sustained,  having  reference  to  the  amount  of 
property  owned  by  the  indorser.  Bridge  v.  Mason,  45  Barb.  37. 
See  Glarh  v.  Hampton,  1  Hun,  612 ;  S.  C,  4  N.  T.  Sup.  Ct.  (T.  & 
C.)  75. 

A  telegraph  company  received  from  the  plaintifE  a  message  inform- 
ing the  person  to  whom  it  was  addressed  where  he  could  get  a  certain 
sum  of  money,  which  message  was,  by  the  negligence  of  the  company, 
delayed  untU  it  was  too  late  for  the  money  to  be  used  as  the  plaintifE  in- 
tended, in  consequence  of  which  neglect  he  lost  a  valuable  contract,  and 
was  also  compelled,  by  the  terms  of  his  contract,  to  pay  a  large  sum  in 
damages.  But  the  company  was  not  informed  that  the  money  was  in- 
tended for  any  particular  use,  and  it  was  held  that  the  plaintiff  could  not 
recover  of  the  company  any  thing  more  than  the  amount  paid  for  the 
message,  and  the  amount  of  interest  which  accrued  on  the  sum  speci- 
fied in  the  message  during  the  time  it  was  delayed.  Landsherger  v. 
Magnetic  Telegraph  Co.,  32  Barb.  530._^  See  Baldwin  v.  United 
States  Telegraph  Co.,  45  N.  Y.  744 ;  S.  C.,  6  Am.  Rep.  165. 

The  well-settled  rule  in  such  cases  is,  that  the  damages  must  be  such 
as  may  fairly  be  supposed  to  have  entered  into  the  contemplation  of 
the  parties  when  they  made  the  contract ;  that  is,  they  must  be  such  as 
might  naturally  be  expected  to  follow  its  violation.  lb. ;  Oriffin  v. 
Colver,  16  ~E.  Y.  489  ;  Hadley  v.  Baxendale,  9  Exch.  341 ;  Hamilton 
V.  McPherson,  28  IST.  Y.  72  ;  United  States  Telegraph  Co.  v.  Gilder- 
sieve,  29  Md.  232.  Whenever  special  or  extraordinary  damages,  such 
as  would  not  naturally  or  ordinarily  follow  a  breach,  have  been  awarded 
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for  the  non-performance  of  contracts,  whether  for  the  sale  or  carriage 
of  goods,  or  for  the  delivery  of  messages  by  telegraph,  it  has  been  for 
the  reason  that  the  contracts  have  been  made  with  reference  to  peculiar 
circumstances  known  to  both  parties,  and  the  particular  loss  has  been 
in  the  contemplation  of  both,  at  the  time  of  making  the  contract,  as  a 
contingency  that  might  follow  the  non-performance.  Baldwin  v. 
United  States  Telegraph  Co.,  45  N,  Y.  744 ;  S.  C,  6  Am.  Eep.  165. 

The  measure  of  damages  for  delay  in  fulfilling  a  contract  to  repair  a 
vessel,  by  reason  of  which  the  other  party  lost  the  use  of  it  in  the 
mean  time,  is  the  rent  or  price  which  would  be  paid  for  the  charter  of 
the  vessel  during  the  period  of  delay,  and  not  the  probable  profits. 
Rogers  v.  Beard,  36  Barb.  31. 

Where  there  is  an  executory  contract  for  the  performance  of  work, 
and  it  is  provided  that  payments  shall  be  made  as  the  work  progresses, 
but  the  contract  is  rescinded  by  the  employer  by  a  refusal  to  fulfill  it, 
and  the  other  party  consequently  abandons  the  work,  the  covenants  for 
the  payment  of  installments  subsequent  to  the  time  at  which  the  work 
was  abandoned,  though  independent  covenants,  become  mere  penalties, 
and  the  measure  of  damages  is  merely  the  actual  losses  and  expendi- 
tures of  the  party  employed.  Skinner  v.  White,  17  Johns.  357.  And 
see  Skinner  v.  Dayton,  ;L9  id.  513  ;  Masterton  v.  Mayor  of  Brooklyn, 
7  HiU,  61 ;  Story  v.  -ZV^.  T.  d)  Rarlem  R,R.,%  N.  T.  85. 

Where  work  is  done  under  a  special  contract,  at  estimated  prices, 
and  there  is  a  deviation  from  the  original  plan,  by  consent,  the  esti-- 
mates  are  to  be  the  rule  of  payment  so  far  as  the  special  contract  can 
be  traced,  and  for  the  extra  labor  the  party  is  entitled  to  recover  upon 
a  quanlnim  meruit,  with  the  addition'of  such  sums  as  may  be  requisite 
to  compensate  for  the  extra  expense  caused  by  the  defendant's  inter- 
ruption of  the  work.  Buhois  v,  Del.  d;  B.  O.  Co.,  4  Wend.  285 ; 
S.  C,  12id.  334;  15  id.  87. 

So,  where  work  is  to  be  done  according  to  a  certain  plan,  and 
for  a  specified  sum,  and  the  parties  abandon  the  plan  by  consent,  so  that 
it  is  impossible  to  trace  the  contract  in  the  work  done,  the  measure' of 
compensation  is  the  value  of  the  work,  which  may  be  recovered  as 
though  no  contract  had  been  entered  into.  Hollinsead  v.  Mactier,  13 
Wend.  276.  But  where  there  is  a  special  contract  to  do  specified  work 
at  stipulated  prices,  and  the  employer  is  to  furnish  the  materials,  which 
he  does,  for  a  part  of  the  work,  and  then  neglects  to  furnish  the  rest 
of  the  materials  in  season,  in  consequence  of  which  the  laborer  aban- 
dons the  job,  the  measure  of  damages  is  not.  the  value  of  the  work 
done  by  estimating  its  value  as  though  no  contract  had  been  made,  but 
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the  recovery  must  be  governed  by  tbe  contract-price,  unless  the  plaint- 
iff shows  affirmatively  that  the  defendant's  neglect  rendered  the  work 
more  expensive,  or  that  it  had  to  be  done  at  a  less  favorable  season  of 
the  year,  at  an  additional  expense.    Koon  v.  Greenmom,  7  Wend.  121. 

As  to  the  rule  where  an  employee  is  improperly  discharged,  see  vol. 
1,  pp.  229,  230.  Where  an  employee  improperly  abandons  his  employer's 
service,  in  a  case  where  he  had  hired  out  to  serve  for  a  specified  time, 
the  legal  measure  of  damages  is  the  difference  between  the  wages  agreed 
to  be  paid  to  the  defendant  and  the  price  which  the  plaintiff  was 
obliged  to  pay  for  labor  to  supply  his  place.  Peters  v.  Whitney,  23 
Barb.  24.  Injuries  which  may  occur  to  the  plaintiff's  crops  by  reason 
of  the  defendant's  leaving  the  service  cannot  be  considered,  and  evi- 
dence of  such  damages  is  inadmissible.  lb. 

There  are  cases  in  which  a  party  is  excused  from  the  full  perform- 
ance of  a  special  contract,  in  the  event  of  sickness  or  death.  Tol.  1, 
p.  234.  In  such  cases  the  laborer  may  recover  the  actual  value  of  the 
services  rendered.  Wolfe  v.  Howes,  20  N.  T.  197.  But  the  re- 
covery must  be  for  what  the  services  are  reasonably  worth ;  and  if  they 
have  not  been  worth  any  thing,  there  can  be  no  recovery.  OlarJe  v. 
Gilhert,  32  Barb.  577.  The  contract-price  which  was  to  be  paid  for 
the  completed  service  is  not  the  measure  of  compensation  for  the  par- 
tial and  interrupted  service.  lb.  In  an  action  for  the  recovery  of  the 
value  of  services  rendered  under  a  contract  which  was  void  by  the  stat- 
ute of  frauds,  because  the  contract  was  not  to  be  performed  within  a  year, 
the  plaintiff  may  recover  according  to  the  contract-price,  if  there  is  no 
other  evidence  of  value  given  by  either  party  and  the  plaintiff  is  not 
precluded  from  recovering  any  thing  by  reason  of  his  refusal  to  go  on 
with  the  contract.  Nones  v.  Homer,  2  Hilt.  116.  But  when  at  the 
commencement  of  the  term  of  service  the  plaintiff  was  ignorant  of  the 
business  in  which  he  was  employed,  and  ordinary  skill  therein  was 
acquired  only  by  instruction  and  practical  experience  for  a  considerable 
time,  the  rate  of  compensation  fixed  by  the  void  agreement  for  the 
entire  term  is  not  even  prima  facie  evidence  of  the  value  of  services 
rendered  for  only  a  portion  of  the  time.  Gal/oin  v.  Prentice,  45  ]!f . 
T.  162 ;  S.  C,  6  Am.  Eep.  58.  If  the  void  contract  is  fully  performed 
by  the  person  rendering  the  services,  the  compensation  fixed  by  the 
contract  will  be  the  measure  of  the  recovery.  Yan  Yalhenhurg  v. 
Croffut,  15  Hun,  147.  But  where  the  agreement  provides  that  services 
are  to  be  paid  for  in  land,  or  by  a  permanent  lease  of  land,  the  contract 
is  void  by  the  statute  of  frauds,  and  the  measure  of  damages  is  the 
value  of  the  services  rendered,  not  the  value  of  the  land  or  of  the 
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lease.  Erben  v.  Lorillard,  19  N".  T.  299.  And  evidence  of  the  value 
of  the  land  or  of  the  lease  is  not  admissible  evidence  if  objected  to. 
lb.  King  v.  Brown,  2  Hill,  485,  and  Burlingcmie  v.  Surlvngwme, 
1  Cow,  92,  are  overruled  on  these  points. 

Where  an  action  is  brought  to  recover  the  value  of  services  upon 
a  quanl/mn  meruit,  and  upon  the  trial  the  only  evidence  of  value  is 
proof  of  an  agreement  on  the  part  of  the  defendant  to  pay  a  specified 
sum,  this  constitutes  the  measure  of  damages.  Ludlow  v.  Dole,  62 
N.  Y.  617. 

Actions  upon  bills  or  notes.  In  an  action  upon  a  bill  of  exchange 
or  a  promissory  note,  vrhere  there  is  no  question  made  as  to  the  cur- 
rency or  rate  of  exchange,  the  rule  is  established  by  law,  and  is  fixed 
and  arbitrary.  The  plaintiff  will  recover  precisely  the  legal  rate  of 
interest,  neither  more  nor  less.  The  actual  damages  may  be,  and  they 
frequently  are,  much  greater.  The  non-payment  of  the  money  at  the 
time  when  it  was  due  may  have  been  a  cause  of  great  inconvenience  to 
the  creditor,  or  it  may  have  caused  him  serious  and  positive  loss,  even 
to  the  extent  of  causing  him  to  fail  in  business.  And  yet  the  law  does 
not  take  into  account  these  remote  results,  nor  allow  any  damages  for 
them.  But  while  it  is  true  that  the  creditor  cannot  recover  any  thing 
but  the  legal  rate  of  interest,  he  is  also  relieved  from  proving  any 
damages  whatever.  And  if  the  money  is  not  paid  or  tendered  when 
it  is  due  or  before  action  is  brought,  the  plaintiff  wUl  recover  legal  in- 
terest, even  though  he  could  not  have  loaned  out  the  money  for  inter- 
est if  it  had  been  duly  paid. 

Notes  are  frequently  given  which  are  payable  in  specific  articles. 
They  usually  specify  the  amount  intended  to  be  paid,  and  contain  a 
promise  to  pay  the  amount  in  chattels  of  a  particular  character.  Some- 
times the  number  or  quantity  of  articles  is  mentioned,  and  at  other 
times  the  promise  is  general  to  pay  a  given  sum  in  a  kind  of  chattels 
mentioned.  The  time  when,  and  the  place  where,  such  notes  are  paya^ 
ble  is  discussed  in  vol.  1,  pp.  722-729.  But  it  is  sometimes  a  question 
whether  such  notes  are  to  be  considered  as  contracts  for  the  payment 
of  money,  or  agreements  for  the  delivery  of  goods.  In  this  State  such 
contracts  are  held  to  be  contracts  for  the  delivery  of  goods,  provided 
the  promisor  complies  strictly  with  the  terms  of  his  contract  by  de- 
livering the  chattels  in  due  time  and  manner.  But  if  the  promisor 
neglects  to  avail  himself  of  the  option  or  privilege  allowed  to  him 
of  paying  in  chattels,  then  the  contract  is  regarded  as  a  promise  to 
pay  the  debt  in  money,  with  interest  from  the  time  of  the  default. 
Fletcher  ^.Berrichson,  3  Bosw.  181,  189.     An  action  was  brought 
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upon  a  chattel-note  in  this  form :  "  For  value  received,  I  promise  to 
pay  A.  B.  $79.50,  on,  etc.,  in  salt,  at  fov/rteen  shillvngs  per  ha/rrel''' 
and  it  was  held  that  the  measure  of  damages  was  the  sum  specified 
in  the  note,  and  not  the  value  of  the  salt,  on  the  day  specified  for 
payment.  Pvnney  v.  Oleason,  5  Wend.  393 ;  reversing  S.  C,  5  Cow. 
152.  And  see  Brooks  v.  Hubhard,  3  Conn.  58;  Perry  v.  Smith,  22 
Vt.  301,  and  Olarh  v.  Pinney,  7  Cow.  681. 

It  does  not  make  any  difference  in  the  rule  of  damages  whether  the 
price  of  the  chattels  has  increased  or  depreciated  in  value,  nor  whether 
the  value  of  the  chattels  at  the  time  fixed  for  payment  is  greater  or 
less  than  the  sum  specified  in  the  note,  because  the  amount  of  the  debt, 
with  interest  from  the  time  when  payment  shoxild  have  been  made,  is 
the  measure  of  damages  in  any  event.  lb. ;  Fletcher  v.  DerricJcson,  3 
Bosw.  181,  189. 

There  are  other  contracts  which  provide  for  the  payment  of  chattels, 
although  the  promise  is  not  in  the  usual  form  of  a  chattel  note,  yet,  in 
legal  effect,  it  is  treated  as  a  chattel  note.  "Where  an  agreement  is 
made  between  a  debtor  and  his  creditor,  that  the  former  will  make  and 
deliver  to  the  latter  a  specified  sum  of  money  in  merchandise,  of  a 
specified  description,  at  a  certain  sum  per  pound,  "  to  be  paid  on  speci- 
fied days,"  and  that  the  latter  will  apply  it  on  debts,  for  which  he  also 
has  security,  such  agreement  or  contract  is,  in  legal  effect,  a  promissory 
note,  payable  in  chattels,  and  the  measure  of  damages,  where  there  is  a 
breach  of  the  agreement,  is  the  amount  so  agreed  to  be  paid,  whether 
the  action  is  brought  against  the  principal  debtor  or  against  his  sure- 
ties. jBletcher  v.  Derrickson,  3  Bosw.  181.  In  such  a  case  it  is  of  no 
consequence  whether  the  market-price  of  the  article  is  greater  or  less 
than  the  price  at  which  it  was  to  be  received.  lb. 

Interest  as  damages  in  actions  on  contract.  The  subject  of  in- 
terest has  already  been  fully  discussed.  Yol.  2,  pp.  137-155.  And 
whenever  interest  is  payable  by  the  terms  of  the  contract,  or  by  opera- 
tion of  law,  then  interest  may  be  allowed  by  way  of  damages.  And 
whenever  the  law  gives  interest  as  a  matter  of  right,  it  is  not  discre- 
tionary with  a  court  or  jury  whether  to  allow  or  refuse  it.  If  not  al- 
lowed in  those  cases  in  which  it  is  clearly  allowable  by  law,  the  disallow- 
ance will  be  sufficient  to  render  the  judgment  erroneous. 

In  an  action  upon  a  judgment,  interest  is  recoverable  whether  the 
original  demand  drew  interest  or  not.  And  even  when  the  action  is 
for  a  tort,  interest  is  recoverable  in  an  action  founded  upon  a  judg- 
ment rendered  for  such  tort.  Klock  v.  Robinson,  22  Wend.  157; 
Lord  V.  Mayor  of  New   York,  3  Hill,  426.     But  interest  is  recoverable 


DAMAGES.  785 


Sales  of  personal  property. 


from  the  date  of  the  judgment  only,  and  not  from  the  rendition  of  the 
verdict.  lb.  The  Code  provides  that  a  judgment  for  a  sum  of  money 
rendered  in  a  court  of  record,  or  not  of  record,  or  a  judgment  rendered 
in  a  court  of  record,  directing  the  payment  of  money,  bears  interest 
from  the  time  when  it  was  entered.  But  when  the  judgment  directs 
that  money  paid  out  shall  be  refunded  or  repaid,  the  direction  includes 
interest  from  the  time  when  the  money  was  paid,  unless  the  contrary  is 
expressed.     Yol.  1,  p.  152,  §  1211. 

When  a  contract  provides  for  the  payment  of  liquidated  damages  for 
a  breach,  interest  is  chargeable  upon  the  amount  fixed,  from  the  time 
when  such  damages  became  due  and  payable.  Winoh  v.  Mutual  Bene- 
fit Ice  Co.,  86  ]Sr.  T.  618 ;  Little  v.  Banks,  85  id.  258.  In  other  words, 
the  damages  draw  interest  from  the  time  of  the  breach,  the  amount  at 
which  they  were  liquidated  being  treated  as  the  principal. 

SaleS'  of  personal  property.  In  actions  for  the  recovery  of  dam- 
ages for  the  breach  of  contracts  relative  to  the  sale  of  personal  property, 
there  may  be  several  distinct  classes  of  cases.  The  vendor  may  neg- 
lect or  refuse  to  deliver  the  goods  sold,  whether  the  purchase-price  has 
been  paid  or  not ;  the  vendee  may  refuse  to  accept  or  pay  for  the  arti- 
cles purchased ;  there  may  be  a  breach  of  warranty  in  relation  to  the 
quality  or  quantity  of  such  article,  or  there  may  be  a  failure  of  title  to 
it.  Ih  aU  such  cases  the  injured  party  is  entitled  to  relief  by  way  of 
damages.  Before  noticing  these  several  classes  of  cases,  it  may  be 
proper  to  refer  to  those  cases  in  which  goods  or  chattels  are  sold  and 
delivered  without  any  express  agreement  as  to  the  price.  In  all  such 
cases  the  vendor  is  entitled  to  recover  the  fair  market  value  of  the  ar- 
ticles delivered,  which  will  constitute  the  measure  of  damages.  If 
there  is  a  running  account,  interest  is  not  generally  recoverable,  though 
there  are  some  exceptional  instances.  See  vol.  2,  pp.  142,  143.  In  an  ac- 
tion by  a  vendee  against  a  vendor  for  the  recovery  of  damages  for  the 
non-delivery  of  goods,  merchandise  or  chattels,  pursuant  to  the  con- 
tract of  sale,  the  measure  of  damages  is  the  difference  between  the 
market  value  of  the  article  contracted  for  on  the  day  when  it  ought  to 
have  been  delivered,  and  the  price  which,  by  the  terms  of  the  agree- 
ment, was  to  have  been  paid  for  it.  Dana  v.  Fiedler,  12  E".  Y.  41  ; 
Oahen  v.  Piatt,  69  id.  348  ;  S.  0.,  25  Am.  Eep.  208  ;  McKnight  v. 
Dtmlop,  5  ]Sr.  T.  537;  Parsons  v.  Sutton,  G6  id.  92;  Billings  y.  Van- 
derhedk,  23  Barb.  546.  The  reason  for  this  rule  is,  that  such  sum 
would  enable  the  purchaser  to  go  into  the  market  and  supply  himself 
with  the  same  or  a  similar  article  from  another  vendor.  It  would  fol- 
low from  this  rule,  that,  if  at  the  time  fixed  for  the  delivery,  the  arti. 
99 
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cle  had  not  risen  in  price,  or  has  fallen,  the  vendee  has  lost  nothing, 
and  he  can,  therefore,  recover  nothing.  When  no  precise  day  is  fixed 
for  the  delivery,  biit  the  articles  are  to  be  delivered  "  on  or  about "  a 
specified  day,  the  vendee  will  not  be  limited  to  the  difference  between 
the  contract-price  and  the  market  value  on  the  precise  day  named,  but 
he  may  recover  the  difference  between  the  contract-price  and  the  mar- 
ket value  within  a  reasonable  time  after  that  day.  Kipp  v.  Wiles,  3 
Sandf.  585. 

Evidence  as  to  the  market-price  need  not  be  confined  to  the  precise 
time  when  the  contract  was  to  have  been  performed.  It  may  some- 
times be  impracticable  to  show  the  price  at  the  precise  time,  and  hence 
evidence  of  the  price  for  a  brief  period  before  and  after  the  time  may 
be  given,  not  for  the  purpose  of  establishing  a  market-price  at  any 
other  time,  but  for  the  purpose  of  showing  as  well  as  practicable  the 
market-price  on  the  day  the  contract  was  to  have  been  performed. 
So  it  may  not  always  be  practicable  to  show  the  price  at  the  precise 
place  of  delivery.  There  may  have  been  no  sales  of  the  commodity 
there,  and  hence  evidence  of  the  market-price  at  places  not  distant, 
or  in  other  controlling  markets,  may  be  given,  not  for  the  purpose  of 
establishing  a  market-price  at  any  other  place,  but  for  the  purpose  of 
showing  the  market-price  at  the  place  of  delivery.  Cohen  v.  Piatt, 
69  N.  Y.  348  ;  S.  0.,  25  Am.  Eep.  203.  See  Dwrst  v.  Burton,  47  N.T. 
16Y ;  S.  C,  7  Am.  Eep.  428.  Where  there  is  a  market-price  at  the  place 
fixed  for  the  delivery  of  goods  under  a  special  contract  of  sale,  evidence 
of  the  market-price  at  other  places  is  not  admissible.  Gregory  v. 
MoDowel,  8  Wend.  435.  In  ascertaining  the  market  value,  the  evi- 
dence must  be  confined  to  the  actual  market  value,  and  the  defendant 
cannot  inquire  into  the  probable  effect  of  throwing  upon  the  market 
the  quantity  which  he  was  to  deliver.  The  inquiry  is,  at  what  price 
the  vendee  could  have  purchased  the  commodity  in  market,  not  what 
he  could  have  sold  it  for  if  it  had  been  delivered.  Dana  v.  Fiedler, 
12  IST.  T.  40  ;  S.  C,  1  E.  D.  Smith,  463.  In  such  a  case,  the  defend- 
ant cannot  be  permitted  to  give  evidence  as  to  its  market  value  in 
quantities  equal  to  that  named  in  the  contract,  unless  it  is  first  shown 
as  a  matter  of  fact,  that  there  is  a  market-price  for  it  in  such  quantities, 
nor  can  he  go  into  a  speculative  inquiry  as  to  the  usual  difference  be- 
tween prices  on  large  and  small  lots,  unless  it  appears  that  it  was,  or 
could  be,  purchased  at  the  time  and  place  for  delivery,  ia  the  quantity 
specified  in  the  contract.  lb.  The  market  value  is  the  price  at  which 
the  goods  can  be  replaced  for  money  in  the  market,  and  not  the  retail 
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value,  or  price  for  which  they  are  sold  at  retail.  Wehle  v.  Mamiland, 
69  N.  T.  448. 

The  rule  of  damages  above  stated  applies  where  the  purchase-price 
is  not  paid  in  advance.  Where  such  price  is  paid  in  advance,  a  dififer- 
ent  case  is  presented,  and  a  drfEerent  rule  may  be  applied  and  enforced. 
And  it  has  been  held  that  in  case  of  contracts  for  the  purposes  of  trade 
and  commerce,  when  the  purchase-price  is  paid  in  advance,  and  the 
vendor  neglects  or  refuses  to  dehver  the  goods  according  to  the  con- 
tract, the  purchaser  is  not  confined,  in  measuring  his  damages,  to  the 
value  of  the  goods  on  the  day  when  they  should  have  been  delivered; 
and  if  he,  without  unreasonable  delay,  commences  and  prosecutes  his 
action,  he  is  entitled  to  the  highest  price  between  the  day  fixed  for 
delivery  and  the  day  of  the  trial.  Qlark  v.  Pvnney,  7  Cow.  681 ; 
Dey  V.  Dox,  9  Wend.  129 ;  Bawdon  v.  Barton,  4  Tex.  289 ;  Cahit 
V.  McFadden,  13  id.  324 ;  West  v.  Wentworth,  3  Cow.  82.  But  the 
doctrine  of  these  cases  has  been  questioned  in  a  number  of  subsequent 
decisions  and  their  value  as  authority  somewhat  weakened.  See  Dev- 
Ivn  V.  Pike,  5  Daly,  85,  90;  Suydam  v.  Jenkins,  3  Sandf.  614;  Baker 
V.  Drake,  53  N.  Y.  211,  222,  223 ;  S.  C,  13  Am.  Eep.  507. 

Where  the  vendee  has  not  paid  the  purchase-price  in  advance,  and 
the  vendor  neglects  or  refuses  to  deliver  the  property  sold,  the  measure 
of  damages  is  the  difEerence  between  the  contract- price  and  the  market 
value  on  the  day  fixed  for  the  delivery,  with  interest  from  the  time  of 
the  default.  Ola/rk  v.  Dales,  20  Barb.  42 ;  Belden  v.  Nicolay,  4  E. 
D.  Smith,  14 ;  Davis  v.  Shields,  24  Wend.  322 ;  Havemeyer  v.  Oun- 
ningham,  35  Barb.  515. 

In  an  action  for  the  breach  of  an  executory  contract  to  sell  and  de- 
liver goods,  the  measure  of  damages  is  the  difference  between  the  con- 
tract-price and  the  market  value  of  such  goods  at  the  time  and  place 
specified  for  delivery,  with  interest  thereon.  The  interest  must  be 
allowed  as  a  part  of  the  damages,  and  is  not  a  matter  of  discretion  with 
the  jury.  Dam,a  v.  Fiedler,  12  N.  Y.  40.  If  there  is  an  agreement 
to  deliver  a  specified  quantity  of  property,  and  the  vendor  partially 
performs  the  contract  by  delivering  a  portion  of  it,  but  he  neglects  or 
refuses  to  deliver  the  residue,  the  only  damages  recoverable  are  such  as 
result  from  the  non-delivery  of  such  residue.  MeKnight  v.  Dunlop, 
5  N.  Y.  537.  But  where  the  vendor,  in  an  executory  contract  for  the 
sale  of  an  entire  parcel  of  goods,  has,  by  disposing  of  a  part  thereof, 
put  it  out  of  his  power  to  render  a  fall  performance,  the  proper  meas- 
ure of  damages,  ia  an  action  brought  against  him  by  the  buyer,  is  not 
merely  the  difference  between  the  price  and  the  value  of  the  portion 
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which  the  vendor  was  unable  to  deliver,  but  such  difference  upon  the 
whole  parcel.  Crist  v.  Armour,  34  Barb.  378.  If,  however,  the  con- 
tract is  for  delivery  of  all  the  grain  raised  upon  specified  lands,  and  it 
is  to  be  delivered  in  merchantable  order,  an  offer  to  deliver  all  that 
grew  upon  the  land,  when  three-fourths  of  it  was  unmerchantable,  is 
not  an  offer  of  performance,  and  it  leaves  the  buyer  at  liberty  to  treat 
the  contract  as  broken ;  and,  in  that  case,  his  measure  of  damages  would 
be  the  difference  between  the  contract-price  and  the  market-price  of 
the  merchantable  part  of  the  grain,  together  with  the  sum  he  had  ad- 
vanced on  the  contract,  and  the  interest  thereon.  Hamilton  v.  Gan- 
yard,  34  Barb.  204. 

In  an  action  by  the  purchaser  of  goods  against  the  vendor  for  dam- 
age done  to  them  between  the  sale  and  delivery,  the  measure  of  dam- 
ages is  the  difference  between  the  actual  value  of  the  goods  in  their 
damaged  and  in  their  undamaged  state.  Oerard  v.  Prouty,  34  Barb. 
454.  The  price  paid  by  the  purchaser  is  not  a  criterion  of  the  actual 
value  of  the  goods  in  their  undamaged  state.  lb.  See,  also,  vol.  2,  pp, 
347-349. 

Having  thus  briefly  considered  the  measure  of  damages  as  against 
the  vendor,  when  he  fails  to  deliver  the  article  contracted  for,  a  few 
cases  will  be  noticed  for  the  purpose  of  showing  the  rule  of  damages 
in  case  the  purchaser  refuses  to  accept  the  article  or  to  make  payment. 
"In  some  cases  the  contract  fixes  the  price  ;  in  others  it  does  not.  If 
the  goods  have  been  delivered,  and  the  price  is  fixed  by  the  agreement, 
the  measure  of  damages  will  be  the  contract-price.  If  the  actual  pos- 
session of  the  goods  has  not  been  changed  by  a  delivery  of  them  to  the 
purchaser,  by  reason  of  his  refusal  to  receive  them,  the  vendor  may  re- 
sell the  goods  and  recover  the  difference  between  the  contract-price  and 
that  realized  at  the  sale.  But  the  vendor  is  not  bound  to  sell  the  prop- 
erty on  account  of  the  vendee,  although  he  may  do  so.  After  a  tender 
of  performance  on  his  part,  he  may  abandon  the  property,  treat  it  as 
the  vendee's,  and  sue  the  latter  for  the  price.  Pollen  v.  LeRay,  30 
N.  T.  556 ;  Hunter  v.  Wetsell,  84  id.  549.  The  measure  of  damages 
in  such  action  will  be  the  contract-price,  less  any  payments  received,  lb. 

Where  a  contract  is  made  with  a  mechanic  for  the  manufacture  of 
an  article  in  the  way  of  his  trade,  and  he  makes  the  article  and  tenders 
it  to  the  person  who  ordered  it,  but  who  refuses  to  accept  and  pay  for 
it,  the  mechanic  may  deposit  the  article  with  a  third  person,  and  give 
notice  thereof  to  the  purchaser,  and  then  maintain  action  upon  the  con- 
tract, and  recover  the  price  agreed  on  as  the  measure  of  damages. 
Bement  v.  Smith,  15  Wend.  493.   And  see  vol.  2,  pp.  62,   345-347. 
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"Where  a  contract  is  made  for  the  sale  and  dehvery  of  a  specified 
quantity  of  articles  at  a  specified  price,  and  the  vendor  delivers  a  part 
of  the  articles,  and  is  willing  and  ofEers  to  deliver  the  residue,  but  the 
vendee,  without  legal  excuse,  refuses  to  receive  them,  the  vendor  may 
sue  for  the  value  of  the  portion  so  delivered,  and  may  recover  their 
full  market  value  without  reference  to  the  price  fixed  in  the  contract. 
TerwilUger  v.  Knapp,  2  E.  D.  Smith,  86. 

In  an  action  for  the  breach  of  a  contarct  in  which  the  purchaser 
agreed  to  receive  and  pay  for  specified  goods,  at  a  fixed  price,  at  an 
agreed  time  and  place,  the  vendor  may  recover  the  difference  between 
the  contract-price  and  the  market-price  ;  but  if  no  evidence  is  given  as 
to  the  value  of  the  property,  the  plaintiff  is  not  entitled  to  recover  more 
than  nominal  damages.     Billings  v.  Va/nderbeck,  23  Barb.  546. 

Where  4here  is  a  sale  of  goods  which  are  to  be  paid  for  by  a  bill  or 
note,  payable  at  a  future  day,  and  there  is  a  neglect  or  refusal  to  de- 
liver such  bill  or  note  as  agreed,  the  vendor  may  sue  immediately  for 
the  breach  of  the  special  agreement,  and  recover  as  damages  the  whole 
value  of  the  goods,  allowing  a  rebate  of  interest  during  the  stipulated 
credit.  Hanna  v.  Mills,  21  "Wend.  90  ;  Rineha/rt  v.  Olwine,  6  "Watts 
&  Serg.  157. 

"Where  there  has  been  a  sale  of  goods  or  chattels  at  a  certain  price, ' 
to  be  delivered  at  a  specified  future  time,  and  before  that  time  arrives 
the  purchaser  notifies  the  vendor  that  he  will  not  accept  the  goods,  the 
measure  of  damages  for  a  breach  of  the  contract  is  the  difference  between 
the  contract-price  and  the  market-price  on  the  day  fixed  for  delivery, 
and  not  on  the  day  when  notice  was  given  that  the  goods  would  not 
be  received.  Leigh  v.  Paterson,  8  Taunt.  540  ;  PhilJpott  v.  Evans,  5 
Mees.  &  Wels.  475  ;  8tewa/rd  v.  Cauty,  8  id.  160 ;  Boorman  v.  Nash, 
9  Barn.  &  Ores.  145. 

If  a  contract  provides  for  a  performance  by  both  parties  at  the  same 
time  and  place,  and  either  party,  before  that  time  arrives,  notifies  the 
other  that  he  wiU  not  perform  the  contract,  and  he  does  not,  before 
the  time  of  performance,  recall  the  notice ;  or  if  he  puts  it  out  of  his 
power  to  perform  the  contract,  on  his  part,  this  will  relieve  the  other 
party  from  averring  or  proving  either  performance  or  an  offer  to  per- 
form. Crist  V.  Armour,  34  Barb.  378.  And  if  the  contract  is  for  the 
sale  of  a  specified  quantity  of  articles,  to  be  paid  for  on  delivery,  and 
the  vendor  sells  and  delivers  a  portion  of  them  to  a  third  person,  this 
will  be  sufficient  to  sustain  an  action  by  the  vendee  against  the  vendor 
without  any  averment  of  performance.  lb.  In  such  an  action  the  ven- 
dee may  recover  damages  for  the  breach  of  the  entire  contract,  and  he 
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is  not  limited  to  tlie  damages  sustained  by  selling  a  part  of  them 
to  such  third  person.  lb.  See  Skinner  v.  Tinker,  34  Barb.  334,  as  to 
notice  that  contract  will  not  be  performed.  As  to  the  rule  of  damages 
in  cases  of  contract  of  sale  or  return,  see  vol.  2,  pp.  23,  24 ;  and  King 
V.  Paddock,  18  Johns.  141,  144. 

Warranties  as  to  quality  or  qnantity.  There  may  be  a  perform- 
ance of  the  contract  by  the  vendor  so  far  as  it  relates  to  a  delivery  of 
the  articles  sold,  and  yet  he  may  be  liable  to  an  action  for  a  breach  of  a 
part  of  the  contract  of  sale.  The  general  rule  is  that  there  is  no 
implied  warranty  of  the  quality  of  the  articles  sold,  though  there  are 
some  exceptions  to  the  rule.  See  vol.  2,  pp.  91-100.  In  those  cases 
in  which  there  is  an  impKed  warranty,  or  if  there  was  an  express  war- 
ranty given  on  the  sale  of  goods  or  chattels,  and  there  is  a  breach  of 
the  warranty,  the  purchaser  will  be  entitled  to  damages  for  such  breach. 
There  are  some  cases  in  which  the  vendee  may  return  the  goods 
and  rescind  the  sale,  provided  the  goods  do  not  answer  the  warranty. 
See  vol.  2,  pp.  66,  74.  But  where  there  is  neither  fraud,  nor  an  ex- 
press agreement  giving  a  right  to  return  the  goods,  that  cannot  be 
done  even  though  the  warranty  be  broken.     Vol.  2,  pp.  65,  66. 

The  law,  however,  gives  an  ample  remedy,  for  the  vendee  may  re- 
■  tain  the  goods  and  still  maintain  an  action  for  the  recovery  of  such 
damages  as  may  have  resulted  from  the  breach  of  the  warranty.  Yol.  2, 
pp.  73,  74.  In  an  action  for  a  breach  of  warranty  on  a  sale,  where 
there  is  no  fraud  in  the  transaction,  the  measure  of  damages  is, 
as  a  general  rule,  the  difference  between  the  value  of  such  an  article  as 
it  was  warranted  to  be,  at  the  time  of  the  sale,  and  the  value  of  the  in- 
ferior article  sold.  Voorhees  v.  Ea/rl,  2  Hill,  288  ;  Muller  v.  Eno,  14 
N.  T.  597,  600. 

In  an  action  for  a  breach  of  warranty  of  soundness  in  the  sale  of  a 
horse,  the  measure  of  damages  is  the  difference  between  his  value  at 
the  time  of  the  sale,  considering  him  as  sound,  and  his  value  with  the 
defects  alleged  and  proved.  Fales  v.  McKeon,  2  Hilt.  53 ;  Comstock 
Y.  Hutchinson,  10  Barb.  211 ;  Caryy.  Orwman,  4  Hill,  625  ;  Sharonv. 
Mosher,  17  Barb.  518.  So,  in  all  actions  founded  on  a  breach  of  war- 
ranty as  to  the  quality  of  goods  which  have  been  sold,  the  measure  of 
damages  is  the  difiEerence  between  the  value  of  the  goods,  had  they 
been  as  they  were  represented  at  the  time  of  the  sale  to  be,  and  their 
actual  value  with  the  defects  complained  of.  lb. ;  Muller  v.  Eno,  14 
]Sr.  Y.  597 ;  reversing  S.  C,  3  Duer,  421 ;  Zatiwi  v.  Davis,  Hill  & 
Denio,  9. 

In  an  action  upon  a  breach  of  warranty  of  the  quality  of  material 
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for  the  purpose  of  manufacture  into  an  article  of  merchandise,  the 
measure  of  damages  is  the  difference  in  value  between  the  articles 
made  of  the  defective  material,  and  similar  articles  made  of  material 
equal  to  the  warranty.  The  vendee  is  not  confined  to  the  market-price 
in  ascertaining  that  difference.  Parks  v.  Morris  Ax  and  Tool  Co., 
54  N.  Y.  586.  Where  an  action  is  brought  to  recover  damages  for  a 
breach  of  warranty  in  the  sale  of  seed,  the  proper  measure  of  damages 
is  the  difference  in  value  between  the  crop  raised  from  the  defective 
seed  and  a  crop  of  the  kind  of  seed  represented,  such  as  would 
ordinarily  have  been  produced  that  year.  White  v.  Miller^  78  N".  Y. 
393. 

Where  the  vendors  of  a  quantity  of  wool  knew  that  it  was  purchased 
by  the  plaintiffs  for  the  purpose  of  manufacturing  it  into  hats,  and  that 
if  there  were  any  cotton  in  it,  it  would  be  unfit  for  that  purpose,  but 
they  did  not  warrant  that  it  was  fit  for  that  purpose,  but  only  that  the 
flocks  sold  contained  no  cotton ;  it  was  held  that  the  only  damages 
which,  the  plaintiffs  were  entitled  to  recover  upon  a  breach  of  this 
warranty  was  the  difference  between  the  market  value  of  the  wool  in 
its  actual  state,  and  what  it  would  have  been  worth  had  it  contained  no 
cotton,  with  interest  on  that  difference ;  and  that  they  could  not 
recover  their  losses  which  were  caused  by  manufacturing  hats  which 
proved  to  be  of  less  value  on  account  of  the  intermixture  of  cotton. 
Prentice  v.  Dike,  6  Duer,  220.  So,  in  an  action  for  a  breach  of  war- 
ranty, on  the  sale  of  a  quantity  of  coal  dust  that  it  had  no  dust  of  soft 
or  bituminous  coal  mixed  with  it,  the  legal  measure  of  damages  is  the 
difference'  between  the  value  of  the  article  as  it  actually  was  and  its 
value  had  it  been  as  represented  ;  and  the  fact  that  the  purchaser  stated 
the  purpose  for  which  he  bought  it  will  not  change  the  rule  so  as  to 
entitle  him  to  recover  damages  for  the  injuries  which  resulted  from 
using  it.  Milium  v.  Belloni,  34  Barb.  607 ;  S.  C,  12  Abb.  451 ;  and 
22  How.  18;  Ha/rgous  v.  Ablon,  5  Hill,  472;  S.  C,  3  Denio,  406. 
And  see  vol.  2,  pp.  83-85. 

As  to  what  constitutes  a  warranty  on  a  sale  by  sample,  see  vol.  2,  pp. 
92,  95. 

And  where  goods  were  sold  by  sample  upon  a  warranty  or  rep- 
resentation that  they  were  of  a  specified  quality,  which  they  were  not, 
and  the  plaintiff  recovered  as  damages  the  difference  between  the  price 
obtained  on  a  resale  and  that  which  would  have  been  obtained  had  the 
goods  been  of  the  quality  represented,  this  recovery  was  sustained  by 
the  court.  Boberts  v.  Carter,  28  Barb.  462  ;  S.  C,  17  How.  524. 
The  price  realized  on  a  second  sale  is  admissible  as  one  mode  of  detei^ 
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milling  the  value.  Reggio  v.  BraggiotU,  T  Gush.  166 ;  Foster  v. 
Bodgers,  27  Ala.  602.  And  proof  of  the  amount  for  which  goods  were 
sold  'at  auction  is  admissible  as  a  circumstance  to  be  considered  on  the 
question  of  value ;  but  it  is  neither  conclusive,  nor,  in  general,  sufficient, 
without  other  proof.  Renaud  v.  Peak,  2  Hilt.  137.  There  is  some- 
times a  warranty  of  quantity,  either  expressed  or  implied  ;  and  in  that 
case  the  purchaser  is  entitled  to  have  the  article  made  equal  in  quantity 
to  what  the  warranty  declared  it  to  be  ;  but  he  is  not  legally  entitled  to 
claim  damages  by  way  of  remuneration  for  injuries  remotely  sustained 
in  consequence  of  the  deficiency.     Vol.  2,  p.  101. 

Warranty  of  title.  A  waranty  as  to  the  title  of  property  sold  may 
be  express  or  implied;  and,  when  the  warranty  is  established,  the 
measure  of  damages  is  the  same  in  both  cases.  As  to  implied 
warranties  of  title,  see  vol.  2,  p.  101. 

In  an  action  brought  for  a  breach  of  an  implied  warranty  of  title  in 
the  sale  of  a  horse,  the  measure  of  damages  is  the  price  paid,  the  interest 
thereon,  and  the  costs  recovered  against  the  purchaser  or  his  vendee,  in 
case  of  a  suit  by  the  true  owner  and  a  recovery  by  him,  provided  due 
notice  of  such  action  was  given  to  the  vendor  ;  but  the  costs  and  ex- 
penses of  the  defendant  in  making  his  defense  are  not  recoverable. 
Armstrong  v.  Percy,  5  Wend.  535 ;  Blasdale  v.  Bdbcooh,  1  Johns. 
517 ;  Reggio  v.  Braggiotti,  7  Gush.  166 ;  Jeter  v.  Glervn,  9  Kich.  (S. 
G.)  Law,  374.  If  no  notice  of  the  action  is  ^iven  to  the  vendor,  the 
measure  of  damages  for  the  breach  of  the  implied  warranty  of  title  is 
the  amount  of  the  purchase-price,  with  interest  thereon.  Burt  v.  Dewey, 
31  Barb.  540,  543.     And  see  vol.  2,  p.  103. 

A  pawnbroker  who  sells  a  chattel  as  a  forfeited  pledge  merely 
undertakes  that  the  subject  of  the  sale  is  a  pledge,  and  irredeemable, 
and  that  he  is  not  cognizant  of  any  defect  of  title  to  it.  He  is  not 
liable  to  his  vendee  upon  an  implied  warranty  of  title,  even  though  the 
pledgor  had  no  title  to  the  property,  and  the  true  owner  subsequently 
reclaims  his  property.  Morley  v.  Attenborough,  3  Exch.  500.  So,  on 
sales  by  officers  of  the  law,  there  is  no  implied  warranty  of  title.  Id. 
514,  note,  and  cases  cited. 

When  a  vendor  is  liable  for  a  breach  of  express  warranty,  he  may 
also  be  liable  for  the  expenses  of  a  litigation  which  has  resulted  from 
acting  upon  his  warranty.  If  the  vendor  of  a  horse  sells  him  with  a 
warranty  of  soundness,  and  the  vendee,  relying  thereon,  resells  him 
with  a  similar  warranty,  and  is  subsequently  sued  by  his  vendee,  and  he 
then  offers  the  defense  of  the  action  to  his  vendor,  who  does  not  inter- 
pose, and  the  party  defends  the  action  himself,  he  will  be  entitled  to 
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recover  the  costs  of  such  defense  from  the  original  vendor  as  a  part  of 
the  damages  occasioned  by  his  breach  of  warranty.  Lewis  v.  Peake,  7 
Taunt.  153.  So,  where  the  defendants  had  sold  the  plaintiff  a  picture, 
warranted  to  have  been  painted  by  Claude,  but,  in  fact,  not  painted  by 
him,  and  the  plaintiff  sold  it  to  a  third  party  with  like  warranty,  and 
the  second  vendee  sued  the  plaintiff  on  the  warranty,  and  recovered 
damages  and  costs,  it  was  held  that  if  the  second  sale  was  a  bona  fide 
sale,  the  plaintiff  could  recover  the  costs  paid  to  such  second  vendee. 
Pennell  v.  Woodburn,  T  Oarr.  &  Payne,  117.  But  in  such  cases  the 
vendee  from  the  first  vendor  must  act  in  good  faith  and  with  proper 
care,  or  he  cannot  recover  such  costs  as  may  result  from  the  breach  of 
a  warranty  made  by  him,  as  will  be  seen  from  the  following  case  :  The 
plaintiff  purchased  a  horse  of  the  defendant,  with  a  warranty  of  soundness, 
and  he  then  resold  it,  with  a  like  warranty,  to  A.;  some  months  afterward 
A.  returned  the  horse,  finding  it  to  have  been  unsound  at  the  time  of 
the  sale  ;  the  plaintiff  declining  to  take  it  back,  A.  brought  an  action 
on  the  warranty ;  the  plaintifiE  gave  the  defendant  notice  that  the  horse 
was  returned  to  him  as  unsound,  and  that  an  action  was  brought ;  the 
defendant  disregarding  this  notice,  the  plaintiff  defended  the  action 
brought  against  him  by  A.,  and  failed.  In  an  action  against  the  de- 
fendant, on  his  warranty,  the  jury  finding  that  the  plaintiff  might,  by 
a  reasonable  examination  of  the  horse,  have  discovered  that  it  was  un- 
sound at  the  time  he  sold  it  to  A.,  it  was  held  that  the  plaintiff  was 
not  entitled  to  recover  the  costs  incurred  by  him  in  the  defense  of  the 
former  action,  because  such  defense  was,  under  the  circumstances,  rash 
and  improvident.  Wrightwp  v.  Chamberlain,  7  Scott,  598.  And  see 
Fenley  v.  Watts,  7  Mees.  &  Wels.  609. 

If  a  person  has  bought  a  horse  with  a  warranty,  which  has  been 
broken,  and  he  tenders  the  horse  back  to  the  seller,  who  refuses  to  re- 
ceive it,  the  buyer  is  entitled  to  keep  the  horse  for  a  reasonable  time, 
till  he  can  fairly  sell  it,  and  he  may  recover  against  the  seller  the  ex- 
pense of  keeping  the  horse  during  that  time  as  a  part  of  his  damages. 
Mlis  V.  Chinnock,  7  Carr.  &  Payne,  169. 

In  such  a  case  the  purchaser  may  keep  the  horse  for  a  reasonable 

time  for  the  purpose  of  selling  him.     Chesterman  v.  Lamb,  2  Ad.  & 

El.  129.     But  it  must  be  limited  to  such  time  as  would  be  required  to 

resell  the  horse  to  the  best  advantage.  MoKenzie  v.  Hamooek,  R.  &  M. 

436.     And  if  the  purchaser  does  not  tender  the  horse  to  the  vendor  by 

offering  to  return  it  to  him,  there  can  be  no  recovery  for  the  expense 

of  keeping  it.  Caswell  v.  Coare,  1  Taunt.  566 ;  Cv/rtis  v.  Hamnay,  3 
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Principal  and  surety.  —  Principal  and  agent. 


Principal  and  surety.  Some  of  the  cases  relating  to  the  measure 
of  damages  in  actions  by  and  between  principal  and  surety  have  been 
given  in  another  place.  Vol.  1,  p.  671.  As  to  the  case  of  co-sureties 
see  vol.  1,  p.  679. 

Principal  and  agent.  The  rights,  duties  and  liabilities  of  each  of 
these  parties  to  the  other,  and  the  damages  following  a  breach  of  duty, 
has  been  sufficiently  explained  elsewhere.  "Vol.  1,  p.  385.  There  are 
two  general  principles  relating  to  this  subject  which  may  be  properly 
stated  in  this  place.  The  first  is,  that  when  an  agent  violates  his  duty 
or  his  obligation  to  his  principal,  whether  by  exceeding  his  authority, 
or  by  misconduct  or  omission,  and  any  damage  results  to  his  principal, 
he  is  responsible  for  such  injurious  consequences,  and  bound  to  make 
indemnity.  Yol.  1,  pp.  417,  450-453.  The  other  rule  is,  that  an  agent 
who,  without  any  default  on  his  own  part,  incurs  losses  or  damages  in 
the  course  of  transacting  the  business  of  his  agency,  or  in  following 
the  instructions  of  his  principal,  will  be  entitled  to  full  compensation 
therefor.  Vol.  1,  p.  431. 

When  a  bill  is  payable  on  a  particular  day  after  date,  and  before 
its  maturity  the  bill  is  delivered  to  an  agent  for  presentment,  and  he 
fails  to  present  it  properly,  the  measure  of  damages  is  prima  facie  the 
amount  of  the  bill ;  but  the  defendant  is  at  liberty  to  reduce  the  dam- 
ages by  proving  the  plaintiff's  actual  loss,  or  that  he  did  not  sustain  any. 
Allen  V.  8uydam,  20  Wend.  321.  See  ante,  780.  That  the  agent  will  be 
liable  for  such  loss  as  the  principal  may  sustain,  by  reason  of  the 
agent's  negligence,  is  conclusively  settled.  lb. ;  Walker  v.  Bank  of  the 
State  of  New  York,  9  N.  T.  582. 

Where  an  agent  or  factor  is  intrusted  with  goods  or  chattels  to  take 
to  market  and  sell,  and  he  makes  a  sale  of  the  property,  but  does  not 
pay  over  the  proceeds,  and  the  principal  sues  for  the  recovery  of  the 
money  received  on  such  sal6,  the  jury  may  allow  the  highest  market 
value  shown  by  the  evidence,  if  the  defendant  does  not  show  for  what 
price  the  goods  were  actually  sold.  Clark  v.  Miller,  4  Wend.  628. 

If  a  factor  is  instructed  not  to  sell  goods  below  a  specified  price,  but 
he  wrongfully  sells  the  goods  below  that  sum,  the  measure  of  damages 
is  the  injury  actually  sustained  by  the  principal ;  and,  therefore,  the  fac- 
tor may  show  that  from  the  time  of  the  sale  up  to  the  day  of  trial,  the 
market-price  of  the  goods  has  not,  at  any  time,  been  higher  than  the  price 
for  which  they  were  sold.  Blot  v.  Boioeau,  3  IST.  Y.  78.  Where  the 
articles  are  such  as  not  to  have  any  market  value,  such  as  antique  paint- 
ings, statues,  or  vases,  the  principal  may  insist  upon  the  price  named 
in  the  instractions,  without  regard  to  the  market.  lb. 
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Where  a  factor  is  instructed  by  his  principal  to  sell  wheat  consigned 
to  him,  at  a  specified  price,  on  a  given  day,  and,  if  not  sold  on  that  day, 
then  to  ship  it  to  a  specified  place,  and  the  factor  is  guilty  of  a  breach 
of  instructions,  in  such  a  manner  as  to  be  liable  for  a  conversion  of 
the  wheat,  the  measure  of  damage^  is  the  highest  price  of  wheat  be- 
tween the  time  of  the  conversion  and  the  trial,  if  the  action  is  com- 
menced within  a  reasonable  time.  Soott  v.  Rogers,  31  N.  Y.  676. 

Landlord  aud  tenant.  The  general  rules  of  law  relating  to  the 
rights  and  duties  of  such  parties  have  been  stated  in  another  place.  Vol. 
1,  pp.  330  -  384.  A  few  cases  will  now  be  given  in  illustration  of  the 
measure  of  damages  in  actions  by  and  between  them.  Where  a  land- 
lord refuses  to  give  his  tenant  possession  of  the  demised  premises  as  he 
agreed  to  do,  the  tenant  in  an  action  for  the  breach  of  agreement,  may  re- 
cover the  expenses  incurred  by  him  in  preparing  to  remove  to  the  prem- 
ises and  to  occupy  them,  together  with  the  difference  between  the  real 
value  of  the  lease  and  the  contract-price.  Driggs  v.  Bwight,  17  Wend. 
71 ;  Giles  v.  0' Toole,  4  Barb.  261 ;  Ward  v.  Smith,  11  Price,  19  ;  vol. 
1,  p.  347. 

But  the  tenant  cannot  recover  as  damages  the  profits  which  he  might 
have  made  had  he  obtained  possession  of  the  premises.  lb.  So,  in  an 
action  by  a  tenant  against  a  landlord  for  the  breach  of  an  agreement  to 
let  a  store,  the  tenant  cannot  recover  as  damages  the  amount  of  loss 
which  he  suffered  in  consequence  of  being  obliged  to  crowd  his  goods 
into  a  small  space  while  looking  for  another  store,  nor  the  expense  and 
injury  resulting  from  packing  them,  wliere  such  packing  was  not  done 
for  the  purpose  of  a  removal  into  the  landlord's  store.  Lowenstein  v. 
Cha^pell,  30  Barb.  241.  Nor  can  he  recover  interest  on  the  value  of 
his  stock  of  goods  which  he  intended  to  put  into  the  store,  for  the  time 
during  which  he  was  prevented  from  exposing  them  for  sale.  lb.  So, 
in  an  action  by  a  tenant  against  a  landlord  for  damages  for  the  breach 
of  an  agreement  to  make  an  addition  to  the  demised  premises,  for 
which  addition  the  tenant  was  to  pay  an  increased  rent,  the  plaintiff  can 
recover  merely  the  difference  between  the  value  of  the  improvement 
contracted  for,  and  the  additional  rent  to  be  charged  when  the  addition 
was  completed.  Berriam  v.  Olmstead,  4  E.  D.  Smith,  279. 

In  an  action  by  the  lessee  against  the  lessor  for  withholding  the 
premises  from  the  lessee's  possession,  the  measure  of  damages,  whether 
the  action  is  founded  upon  bontract  or  for  a  tort,  is  the  difference  be- 
tween the  rent  reserved  or  agreed  and  the  yearly  value  of  the  premises. 
Trull  V.  Granger,  8  N.  Y.  115  ;  Bean  v.  Roesler,  1  Hilt.  420.  Where 
there  is  a  breach  of  the  landlord's  covenant  to  renew  a  lease  at  the 
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same  rent,  and  the  lessee  accepts  a  new  lease  at  an  increased  rent,  un- 
der a  declaration  that  he  reserves  his  right  of  action,  the  measure  of 
damages  for  the  landlord's  breach  is  the  difference  between  what  the 
tenant  was  to  have  paid  and  what  he  was  compelled  to  pay.  Tracy  v. 
Albany  Exchange  Co.,  7  N.  Y.  472. 

If  an  action  is  brought  by  a  tenant  against  a  landlord  for  a  trespass 
in  entermg  upon  the  premises  after  the  tenant  had  left  them,  but  before 
the  expiration  of  the  term,  and  there  is  no  evidence  of  actual  damages, 
and  there  are  no  circumstances  from  which  improper  motives  on  the 
part  of  the  landlord  can  be  presumed,  the  tenant  may  maintain  the  ac- 
tion, but  upon  such  evidence  he  can  recover  nothing  more  than  nomi- 
nal damages.  Shannon  v.  Burr,  1  Hilt.  39.  Where  a  tenant  is  in  the 
quiet  and  peaceable  possession  of  premises,  with  a  right  to  remain  for 
a  particular  period  of  time,  or  until  the  tenancy  is  terminated  by  a 
legal  notice,  and  the  landlord  enters  iipon  the  premises  without  any 
process,  and  closes  the  entrance  thereof,  and  refuses  to  permit  the 
tenant  to  remove  his  goods,  these  facts  will  entitle  the  tenant  to  main- 
tain an  action  against  the  landlord,  and  the  measure  of  damages  will 
be  the  value  of  the  goods  detained  and  the  injury  done  by  breaking  up 
the  tenant's  business.     Marquart  v.  La  Farge,  5  Duer,  559. 

In  an  action  brought  by  the  tenant  for  a  breach  of  an  implied  cove- 
nant for  quiet  enjoyment,  where  an  erection  has  been  o;3casioned  by  the 
fault  of  the  landlord,  the  measure  of  damages  is  the  value  of  the  un- 
expired term  less  the  rent  reserved.  Mack  v.  Patchin,  42  N.  Y.  167  ; 
S.  C,  1  Am.  Eep.  506  ;  Hawkins  v.  Moi^her,  13  Hun,  563.  The  meas- 
ure of  damages  for  a  breach  by  the  landlord  of  an  agreement  to  keep 
the  demised  premises  in  repair  is  the  difference  in  value  of  the  use  of 
the  premises  as  they  are  and  as  the  lessor  agreed  to  put  them.  Cooh 
V.  Soule,  56  N.  Y.  420  ;  Shea/ry  v.  Adams,  18  Hun,  181. 

In  an  action  by  the  landlord  against  the  tenant  to  recover  damages 
for  alterations  made  by  the  tenant  in  the  demised  premises,  the  measure 
of  damages  is  the  diminished  value  of  the  property,  or  the  difference 
in  the  market  value  of  it  before  the  alterations  and  after.  Agate  v. 
Lowenbein,  6  Daly,  291. 

Where  the  lessee  of  premises  refuses  to  perform  his  agreement  to 
take  the  premises  and  pay  the  rent,  the  landlord  may  refuse  to  relet 
the  premises  and  hold  the  lessee  for  the  rent.  JBecar  v.  Flues,  64  N. 
Y.  518.     In  such  action  the  lease  will  furnish  the  measure  of  damages. 

Carriers.  As  a  general  rule,  where  goods  are  intrusted  to  a  carrier, 
and  they  are  not  delivered  according  to  the  contract,  the  measure  of 
damages  is  the  value  of  the  goods,  with  interest  thereon  from  the  day 
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when  they  ought  to  have  been  delivered.  Shermcm  v.  Wells,  28  Barb. 
403.  But  it  is  also  a  frequent  question  as  to  the  place  at  which  the 
value  is  to  be  computed  or  settled.  "Where  the  goods  intrusted  to  a 
carrier  are  lost  before  he  commences  the  journey,  he  is  not  liable  for 
more  than  their  value  at  the  place  where  he  receives  them,  whatever 
may  be  their  value  at  the  place  of  their  destination.  Lakem(m  v. 
Orinnell,  5  Bosw.  625.  But  where  a  carrier  reaches  his  place  of  des- 
tination, and  he  fails  to  deliver  the  goods  transported  by  him,  the 
measure  of  damages  is  the  value  of  the  goods  at  the  place  of  delivery, 
at  the  time  they  should  have  been  delivered  according  to  contract,  and 
in  the  condition  the  carrier  undertook  to  deliver  them,  less  the  price  to 
be  paid  for  his  services.  Yan  Winkle  v.  U.  S.  Mail  Steamship  Co., 
37  Barb.  122 ;  Krohn  v.  Oechs,  48  id.  127 ;  Sturgess  v.  Bissell,  46  E". 
T.  462. 

This  rule  is  but  a  branch  of  the  more  general  one  that  the  damages 
for  a  failure  to  perform  are  a  sum  equal  to  the  benefit  which  would 
have  resulted  from  a  performance  of  the  contract.  Magnin  v.  Dins- 
more,  62  JSr.  Y,  35 ;  S.  C,  20  Am.  Kep.  442. 

Every  case  is  to  be  governed  by  its  own  facts,  and  where  the  owner 
of  goods  has  consigned  them  to  another  person  with  the  option  to  take 
them  at  a  fixed  price  or  return  them,  the  measure  of  damages  for  their 
loss  is  not  their  market  value  at  the  place  of  destination,  but,  at  most, 
the  price  fixed,  with  interest  from  a  day  when  the  goods  would,  in 
the  usual  course  of  carriage,  have  reached  the  consignee  and  been 
accepted.  lb. 

Where  goods  are  embezzled,  or  lost  during  the  voyage,  the  master  is 
bound  to  answer  for  the  value  of  the  goods  missing,  according  to  the 
clear  net  value  of  goods  of  like  quality  at  the  port  of  delivery.  See 
Marshall  v.  N.  Y.  C.  R.  R.  Co.,  45  Barb.  502 ;  Rice  v.  BaocendaUy 
7  Hurlst.  &  Norm.  96.  But  interest  is  not  recoverable  as  of  course, 
though  the  jury  may  give  interest,  if  the  conduct  of  the  master  has 
been  improper. 

In  estimating  the  value  of  his  goods  the  charges  which  the  owner 
would  have  had  to  pay  for  freight,  etc.,  had  they  arrived,  must  be 
deducted.  Waikinson  v.  Laughton,  8  Johns.  2 1 3 ;  J.  mory  v.  Mc  Oregor, 
15  id.  24.  So,  where  the  owner  of  a  vessel  contracts  to  carry  goods 
to  a  certain, port,  and  the  voyage  is  abandoned  in  an  intermediate  port 
by  reason  of  the  unseaworthiness  of  the  vessel,  and  the  goods  are  sold 
there,  the  measure  of  the  damages  is  the  loss  of  the  increased  value  of 
the  goods  at  the  place  contemplated  for  their  delivery  by  the  contract, 
lb. ;   Wheelwright  v.  Beers,  2  Hall,  391.     In  an  action  against  a  carrier, 


798  DAMAGES. 


Carriers. 


for  his  failure  to  deliver  goods  intrusted  to  him,  interest  is  not  allowable 
as  a  matter  of  law ;  but  it  is  in  the  discretion  of  the  jury  to  give  or 
withhold  it,  according  to  circumstances.  liichmond  v.  Branson,  5 
Denio,  55. 

It  has  been  held,  that  in  an  action  against  a  common  carrier  for  negli- 
gence in  not  carrying  merchandise  to  market  in  a  reasonable  time,  the 
plaintiff  can  recover  as  damages  the  difference  between  the  price  of  the 
merchandise  at  the  time  when  it  should  have  been  delivered,  and  the 
price  at  the  time  of  its  actual  delivery.  Wa/rd  v.  N.  Y.  C.  B.  B.  Co., 
47  ]Sr.  T.  29  ;  S.  C,  7  Am.  Eep.  405 ;  Collard  v.  South-western  B.  B. 
Co.,  7  Hurlst.  &  Norm.  79  ;  Sherman  v.  H.  B.  B.  B.  Co.,  64  N.  Y. 
254 ;  Eeinemcm  v.  Hewrd,  2  Hun,  324 ;  Kent  v.  B.  B.  B.  B.  Co.,  22 
Barb.  278. 

If  there  is  a  special  and  express  agreement  to  deliver  goods  at  a  par- 
ticular or  specified  day,  and  the  contract  is  broken,  the  measure  of  dam- 
ages is  the  difference  between  the  contract-price  of  the  goods,  had  they 
arrived  on  the  day  agreed,  and  the  price  for  which  they  were  actually 
sold  in  market  at  the  time  of  their  arrival.  Medbury  v.  JSF.  Y.  &  Erie 
B.  B.,  26  Barb.  565. 

In  an  action  against  carriers  for  delay  in  deliv;ering  goods,  if  it  is  not 
shown  that  the  goods  depreciated  in  value  in  consequence  of  the  delay, 
the  plaintiff  cannot  recover  the  value  of  the  goods  as  though  they  had 
been  converted,  nor  can  he  recover  any  damages  except  such  as  resulted 
directly  and  necessarily  from  the  negligence  and  delay  of  the  defend- 
ants, such  as  trouble  and  expense  in  procuring  other  similar  goods  for 
carrying  on  his  business.  Briggs  v.  N.  Y.  Centred  B.  B.,  28  Barb. 
515.  In  such  a  case,  the  plaintiff  cannot  recover  for  the  time  and  ex- 
penses of  an  agent  and  team,  while  waiting  for  the  arrival  of  the  goods 
at  the  terminus  of  the  carrier's  route,  without  first  showing  that  the  de- 
fendants had  notice,  at  the  time  of  contracting  for  the  transportation  of 
the  goods,  that  an  agent  of  the  plaintiff  would  be  waiting  there  to  re- 
ceive them.  lb. 

In  an  action  for  the  refusal  by  the  defendant  to  perform  an  agree- 
ment to  transport  corn  from  New  York  to  Liverpool  in  his  ship  at  a 
certain  price  the  plaintiff  is  entitled  to  recover  for  his  damages  the 
difference  between  the  contract-price  and  what  he  would  be  compelled 
to  pay  for  the  same  service.  Ogden  v.  Ma/rshall,  8  N.  Y.  340.  In 
such  an  action,  when  a  refusal  to  perform  on  the  part  of  the  contractor 
is  shown,  and  it  is  proved  that  the  price  of  transportation  had  risen, 
before  the  time  the  ship  sailed,  the  plaintiff  is  entitled  to  his  damages 
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measured  by  the  rise  in  price,  without  proving  that  he  had  the  corn 
ready  to  ship.  lb. 

In  an  action  against  an  innkeeper  for  loss  of  goods  committed  to  his 
care,  the  measure  of  damages  is  the  actual  value  of  the  goods,  and  not 
the  cost  price.     Needles  v.  Howard,  1  E.  D.  Smith,  54. 

Litjuidated  damages.  In  the  absence  of  any  agreement  upon  the 
subject,  the  law  fixes  the  amount  of  damages  payable  for  the  breach  of 
a  contract.  But  the  parties  may,  by  express  agreement,  provide  for  a 
different  rule  or  measure  of  damages ;  and  if,  upon  entering  into  an 
agreement,  they  stipulate  that  a  definite  sum  shall  be  paid  for  a  breach 
of  it,  such  agreement  is  valid.  And  yet,  notwithstanding  the  legality 
of  such  a  stipulation,  the  courts  sometimes  refuses  to  carry  the  agree- 
ment into  effect.  Still  there  are  some  general  rules  which  are  observed 
and  enforced  by  the  courts.  Under  such  circumstances,  the  most  that 
can  be  done  is  to  state  those  general  rules,  and  then  to  cite  those  cases 
in  which  damages  have  been  held  to  be  fixed  or  liquidated,  as  well  as 
those  in  which  the  stipulation  is  held  to  be  a  mere  penalty. 

"Wherever  the  parties  fix  or  settle  the  amount  to  be  paid  for  the 
breach  of  an  agreement,  the  damages  are  termed  liquidated,  stipulated 
or  stated  damages.  The  Court  of  Appeals  have  stated  the  rule 
upon  the  subject  of  liqudated  damages  as  follows  :  1.  The  language  of 
the  agreement  is  not  conclusive,  and  the  effort  of  the  court  is  to  learn 
the  intent  of  the  parties.  Hence  the  term  "  liquidated  damages  "  is  not 
sufficient  to  control  the  construction,  if  the  court  can  discover  in  the 
other  pai-ts  of  the  instrument  reasoq  even  to  doubt  as  to  the  intention 
of  the  parties.  2.  Where  the  word  "  penalty  "  is  used  it  is  generally  con- 
clusive against  its  being  held  liquidated  damages,  however  strong  the 
language  of  other  parts  of  the  instrument  in  favor  of  such  construction. 
3.  If  the  sum  stipulated  is  •  to  be  paid  on  the  non-payment  of  a  less 
sum  which  is  certain  in  amount  (or,  as  some  judges  say,  can  be  easily 
ascertained  by  a  jury),  and  made  payable  by  the  same  instrument,  then 
it  wiU  be  treated  as  a  penalty.  4.  When  the  agreement  is  in  the  alter- 
native to  do  an  act  or  pay  a  given  sum  of  money,  the  court  will  hold  the 
party  failing  to  have  had  his  election,  and  compel  him  to  pay  the 
money.  5.  If  the  sum  be  evidently  fixed  to  evade  the  usury  laws,  or 
any  other  statutory  law,  or  to  cloak  oppression,  the  court  will  relieve  by 
treating  it  as  a  penalty.  6.  If,  independently  of  the  stipulated  dama- 
ges, the  damages  would  be  wholly  imcertain  and  incapable  of  being  as- 
certained except  by  conjecture,  in  such  case  the  damages  will  be  con- 
sidered liquidated,  if  they  are  so  denominated  in  the  instrument.  Y.  If 
tlie  language  of  the  parties  evinces  a  clear  and  undoubted  intention  to 
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fix  the  sum  mentioned  as  liquidated  damages  in  case  of  default  of  per- 
formance of  some  act  agreed  to  be  done,  then  the  court  will  enforce 
the  contract,  if  legal  in  other  respects.  Bagley  v.  Peddde,  16  N.  Y. 
171,  172. 

In  the  ease  last  cited  th6  plaintiff  was  a  gold  pen  manufacturer,  and 
to  secure  himself  against  having  the  secrets  of  his  trade  divulged,  as 
well  as  against  embezzlement,  he  required  from  one  whom  he  employed 
a  bond,  with  surety,  which  declared  the  obligor  to  be  bound,  "  in  the 
sum  of  $3,000,  as  liquidated  damages,  and  not  by  way  of  penalty  or 
otherwise,"  for  the  performance  of  the  convenants  in  the  agreement  by 
which  he  was  employed..  None  of  the  covenants  were  for  the  payment 
of  money,  or  for  any  other  thing  where  the  damages  resulting  from 
a  breach  could  be  computed  from  the  instrument  itself.  One  of  the 
covenants  was,  not  to  reveal  the  secrets  of  the  trade ;  and,  in  an  action 
for  a  breach  of  this  covenant,  it  was  held  that  the  damages  were  liqui- 
dated, and  that  the  whole  sum  named  was  recoverable.  And  see  Price 
V.   Oreen,  16  Mees.  &  Wels.  346. 

The  courts  have  finally  adopted  the  rule,  that  in  the  construction  of 
a  provision  for  the  payment  of  a  sum  certain  as  the  damages  sustained 
for  a  breach  of  contract,  the  actual  intention  of  the  parties,  go  far  as  it 
can  reasonably  and  fairly  be  ascertained  from  the  language  of  the  con- 
tract, and  from  the  nature  of  the  surrounding  circumstances  of  the  case, 
is  to  be  considered.  Little  v.  Banks,  85  N.  Y.  258 ;  Oolwell  v.  Law- 
rence, 38  id.  71 ;  Cotheal  v.  Tahnage,  9  id.  551 ;  Noyesv.  Phillips,  60 
id.  408 ;  Lanvpman  v.  Cochran,  16  id.  275.  This  intention  cannot  be 
determined  entirely  by  the  use  of  the  word  "  penalty,"  or  the  words 
"  liquidated  damages."  Colwell  v.  Lawrence,  38  N".  T.  71 ;  Little  v. 
Bamiks,  85  id.  258 ;  Staples  v.  Parker,  41  Barb.  468  ;  Beal  v.  Hayes, 
5  Sandf.  640.  Nor  is  the  word  "forfeit  "  conclusive.  Noyes  v.  Phil- 
lies, 60  ]Sr.  Y.  408.  The  intention  miist  be  arrived  at  in  view  of  the 
circumstances  of  each  particular  case.  LitUe  v.  Banks,  85  N.  Y.  258. 

By  a  deed  for  the  dissolution  of  a  partnership  between  the  plaintiff 
and  the  defendant,  it  was  covenanted  by  the  defendant  that  he  would 
not  at  any  time  or  times  thereafter,  within  the  next  seven  years,  di- 
rectly or  indirectly,  either  by  himself  or  in  copartnership  with  another 
or  others,  carry  on  the  business  of  an  attorney  or  solicitor,  within  the 
distance  of  fifty  miles  named,  nor  interfere  with,  solicit,  or  influence 
the  clients  of  the  late  partnership ;  and  that  if  he  should  in  any  respect 
infringe  that  covenant,  then  he  should  immediately  thereupon  pay  to 
the  plaintiff  the  sum  of  £1,000  as  and  for  liquidated  damages,  and  not 
by  way  of  penalty  ;  and  it  was  held  that  the  sum  of  £1,000  was,  upon 
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the  construction  of  this  covenant,  to  be  considered  by  the  way  of  liqui- 
dated damages,  and  not  as  a  penalty.  Galswm'thy  v.  Strutt,  1  Wels. 
Harlst.  &  Gord.  659.  So,  where  the  defendant  sold  out  his  business, 
and  his  house  and  lot  to  the  plaintiflE,  and  covenanted  in  a  bond  that  he 
would  not  locate  himself  and  practice  as  a  physician  or  surgeon  in  the 
same  village,  nor  within  six  miles  thereof,  for  the  space  of  ten  years, 
and  that  in  case  he  should  locate  so  or  practice,  he  would  pay  to  the 
plaintifiE,  on  demand,  $500  for  each  and  every  month  that  he  should  so 
practice  as  a  physician  or  surgeon,  either  in  or  within  six  miles  of  said 
village,  it  was  held  that  practicing  within  such  limits  was  a  breach  of 
the  covenant,  even  though  the  defendant  resided  without  the  prescribed 
limits,  and  that  the  damages  were  liquidated,  which  entitled  the  plaint- 
iff to  $500  for  each  month.  Smith  v.  Smith,  4  "Wend.  468 ;  Mott  v. 
Mott,  11  Barb.  127. 

Where,  from  the  terms  of  a  contract,  there  is  a  manifest  difficulty  in 
ascertaining  what  damages  will  arise  from  a  breach  of  it,  and  the  fair 
and  reasonable  inference  is  that  the  amount  is  specified  and  agreed  on 
for  the  purpose  of  saving  the  expense  or  avoiding  the  difficulty  of 
proving  the  actual  damages,  there  the  parties  should  be  held  to  their 
bargain  ;  and  this  is  especially  the  case  where  the  amount  fixed  and 
liquidated  is  not  far  beyond  what  might  naturally  be  expected  to  re- 
sult from  a  breach  of  the  contract.  Votheal  v.  Talm,age,  1)  N.  Y.  551 ; 
S.  C,  1  E.  D.  Smith,  573.  And  see  Lampman  v.  Cochran,  16  N. 
T.  275. 

Where  parties  who  contemplated  a  hazardous  adventiare  in  Califor- 
nia made  an  agreement  by  which  some  of  them  agreed  to  go  out  there 
as  a  company,  to  mine  for  gold  according  to  specified  rules,  and  agreed 
to  give  the  plaintiff,  who  was  interested  in  the  adventure,  a  bond  to 
pay  him  $500,  as  liquidated  damages  for  a  breach  of  the  agreement, 
and  the  bond  was  given  accordingly,  in  the  penalty  of  $1,000,  condi- 
tioned for  the  payment  of  $500,  as  liquidated  damages  upon  a  breach 
of  the  agreement,  this  was  held  to  be  a  case  of  liquidated  damages. 
lb. 

Where  a  contract  is  made  to  do  a  number  of  acts,  and  the  damages 
which  must  result  from  the  breach  of  the  contract,  are  in  their  nature 
uncertain,  and  not  calculable  or  ascertainable  without  a  resort  to  evi- 
dence, and  thei-e  is  a  provision  that  if  either  party  fails  to  perform  his 
covenants  or  agreements,  the  failing  party  shall  pay  to  the  other  the  sum 
of  $500,  as  liquidated  damages,  the  parties  will  be  held  to  have  liqui- 
dated the  damages  at  that  sum.    Esmond  v.  Vcm  Bensohoten,  12  Barb. 
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So,  where  a  contract  in  its  legal  effect  provides  for  a  single  act  on 
either  side,  and  is  such  that  the  damages,  in  case  of  a  violation  of  it, 
will  be  uncertain  in  their  nature  and  amount,  and  the  parties  have  stipu- 
lated that  in  the  event  of  a  breach,  a  certain  sum  shall  be  paid  by  the 
party  in  default  as  liquidated  damages,  they  will  be  regarded  as  having 
so  intended,  and  that  sum  will  be  treated  as  the  measure  of  damages. 
Mundy  v.  CuUer,  18  Barb.  336. 

"When  the  intention  of  the  parties  is  clear,  and  the  agreement  is  le- 
gal and  valid,  it  will  be  enforced  by  the  courts  without  inquiring 
whether  it  was  wisdom  or  folly  for  the  contracting  parties  to  make 
such  an  agreement.  Hosmer  v.  True,  19  Barb.  106.  Where  the  de- 
fendant held  a  lease,  of  which  two  years  were  unexpired,  and  he  cove- 
nanted to  assign  it  to  the  plaintiff  by  a  specified  day,  and  to  deliver 
possession  of  the  premises  at  that  time,  and  in  default  to  pay  to  the 
plaintiff  the  sum  of  $500  as  liquidated  damages,  this  was  held  to  be 
a  case  of  liquidated  damages,  and  upon  a  breach  of  the  covenant  the 
defendant  was  held  liable  to  pay  the  full  amount.  Knapp  v.  Maltby, 
13  Wend.  587. 

Where  a  purchaser  of  certain  city  lots,  in  consideration  that  they 
were  sold  to  him  at  a  low  price,  covenanted  that  he  would  grade  the 
lots  within  a  reasonable  time,  and,  also,  that  he  woiild  build  two  houses 
on  them  by  a  certain  day,  or  in  default  of  building  the  houses  he 
woiild  pay  the  vendor  the  sum  of  $4,000,  on  demand,  as  liquidated 
damages,  it  was  held  that  the  covenantee  was  entitled  to  recover  the 
$4,000  as  liquidated  damages,  upon  a  breach  of  the  contract  by  not 
building  the  houses.  Pearson  v.  Williams'  Adm.,  26  Wend.  630  ;  S. 
C,  24  id.  246. 

Where  A.,  in  consideration  of  $500,  paid  by  B.,  in  full  for  fifty  acres 
of  land,  covenanted  to  convey  the  land  to  B.,  by  a  good  and  sufficient 
deed,  on  or  before  a  certain  day,  or  in  lieu  thereof  to  pay  him  $800, 
this  was  held  to  be  liquidated  damages,  and  not  a  penalty,  and  that  B. 
was  entitled,  on  a  breach  of  the  contract,  to  recover  the  $800,  with  in- 
terest. Slosson  V.  Beadle,  7  Johns.  72.  A  contract  was  made  between 
the  plaintiff  and  the  defendant  for  the  sale  and  purchase  of  real  estate. 
Both  parties  were  to  perform  the  contract  on  a  specified  day,  on  which 
the  23laintiff  was  to  pay  $4,000,  to  assign  two  mortgages,  one  for  $3,737, 
the  other  for  $1,000,  to  convey  to  the  defendant  a  house  and  lot,  and 
to  deliver  to  him  two  promissory  notes,  to  be  made  by  the  plaintiff, 
with  a  good  indorser,  for  $500 ;  and  on  the  same  day  the  defendant 
was  to  execute  a  conveyance  of  the  land  specified.  There  was  a  clause 
as  to  damages  as  follows :  "  In  case  either  of  the  said  parties  shall  fail 
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to  keep,  perform  and  fulfill  the  covenants  and  agreements  herein  con- 
tained, on  his  part  to  be  kept,  performed  and  fulfilled,  the  party  so 
failing  to  perform  shall  pay  to  the  other  party  the  sum  of  $2,000, 
which  said  sum  is  mutually  agreed  by  and  between  said  parties  to  be 
the  ascertained  and  hquidated  damages  for  such  non-performance." 
In  an  action  by  the  purchaser  against  the  vendor,  for  his  non-perform- 
ance, it  was  held  that  the  damages  were  liquidated  at  $2,000,  which 
sum  the  purchaser  was  entitled  to  recover.  Clement  v.  Cash,  21  IST. 
T.  253, 258.  The  court  said :  "  The  present  was  a  contract  for  the  sale 
and  transfer  of  real  estate,  where  the  damages  resulting  from  a  breach 
would  be  uncertain  in  their  amount ;  and  it  is  not  to  be  supposed  that 
the  parties  were  not  at  least  as  well  able  to  estimate  the  value  of  the 
bargain,  and  appreciate  the  consequences  of  failure  to  obtain  the  land 
on  one  hand,  or  the  stipulated  consideration  on  the  other,  as  either 
judges  or  juries.  The  damages  for  non-performance  were  liquidated 
and  fixed,  if  the  language  used  by  the  parties  to  a  contract  can,  in  any 
case,  fix  the  amount.  It  is  precise  and  explicit,  leaving  nothing  for 
construction  or  intendment.  The  parties  declare,  in  language  not  capa- 
ble of  being  misunderstood  or  misinterpreted,  that  they  have  ascertained 
and  liquidated  the  damages  at  $2,000,  to  be  paid  by  the  party  faihng 
to  perform  the  agreement  to  the  injured  party.  If  they  could  do  this, 
that  is  the  sum  to  be  treated  as  the  measure  of  damages.  That  they 
could  do  it  as  respected  a  contract  like  the  present  is  clear  from  numer- 
ous adjudications  and  upon  principle."  And  see  Reynolds  v.  Bridge, 
6  Ell.  &  Bl.  528. 

So,  where,  m  a  contract  for  the  sale  and  conveyance  of  a  farm,  the 
parties  agreed  as  to  damages,  thus  :  "  the  parties  to  these  presents  bind 
themselves,  each  unto  the  other,  in  the  penal  sum  of  $200,  as  fixed  and 
settled  damages,  to  be  paid  by  the  failing  party,"  this  was  held  to  be 
liquidated  damages,  and  the  purchaser  to  be  liable  for  that  amount 
upon  a  breach  of  the  agreement  on  his  part.  Brinkerlioff  v.  Olp,^ 
35  Barb.  27. 

In  a  contract  for  the'  sale  of  personal  property,  which  is  to  be  exe- 
cuted at  a  future  day,  if  there  is  a  specified  sum  mentioned  which  is  to 
be  paid  as  damages  in  case  of  non-performance  by  the  vendor,  the  sum 
so  named  will  be  considered  as  limiting  the  amount  which  the  vendee 
can  recover,  whether  the  damages  are  regarded  as  hquidated  or  as  a 
mere  penalty.     Main  v.  King,  10  Barb.  59. 

A  mere  extension  of  the  time  for  the  performance  of  a  contract  is  not 
a  waiver  of  the  right  to  recover  liquidated  damages,  Esmond  v.  Tan 
Benschaten,  12  Barb.  366. 
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So,  where  an  agreement  provides  for  the  completion  of  a  specified 
undertaking  by  a  fixed  day,  and  there  is  a  stipulation  that  the  party 
who  is  to  perform  the  work  shall  pay  $10  a  day  for  each  day  that  shall 
elapse  after  that  day  without  a  fulfillment  of  the  contract,  this  will  be 
considered  liqiiidated  damages,  beyond  which  there  cannot  be  a  recov- 
ery.    Pettis  V.  Bloomer^  21  How.  317. 

Having  examined  some  of  the  cases  in  which  the  damages  were  held 
to  be  liquidated,  it  now  remains  to  examine  some  of  the  cases  in  which 
it  was  held  that  the  stipulation  was  to  be  considered  as  a  penalty,  in- 
stead of  liquidated  damages. 

In  an  action  for  the  breach  of  a  contract  relative  to  the  sale  of  lands, 
the  contract  provided  that  if  either  party  was  in  default,  he  should 
"  forfeit"  to  the  other  the  sum  of  $500,  to  be  paid  by  the  defaulting 
party,  unless  the  default  was  occasioned  by  some  cause  beyond  his  con- 
trol, it  was  held  that  this  was  a  provision  for  a  penalty,  and  not  a  case 
of  liquidated  damages.  Richards  v.  EdicJc,  17  Barb.  260.  And  see 
Da/oies  v.  Penton,  6  Barn.  &  Ores.  216 ;  Keimhle  v.  Farren,  6  Bing. 
141.  Where  a  contract  provides  for  the  performance  of  a  number  of 
things  on  both  sides  and  a  certain  sum  is  fixed  to  be  paid  by  the  failing 
party,  it  will  be  held  to  be  a  mere  penalty,  even  though  it  may  in 
terms  declare  it  to  be  liquidated  daniages.  lb. ;  Lampman  v.  Cochran, 
16  N.  Y.  275  ;  S.  C,  19  Barb.  388. 

A  contract  which  provides  that  the  party  who  is  giiilty  of  a  breach 
of  it  shall  "  forfeit"  a  fixed  sum  implies  a  penalty,  and  not  Hquidated 
damages.     Salters  v.  Ralph,  15  Abb.  273.     But  see  ante,  800. 

Though  the  sum  named  in  a  submission  to  arbitration  is  stated  to  be 
"  ascertained  and  liquidated  damages,"  to  be  paid  by  the  party  refusing 
to  abide  hy  the  award,  it  will  be  regarded  as  a  mere  penalty,  and  not  as 
liqiiidated  damages.  Spear  v.  Smith,  1  Denio,  464.  And  see  Burgess 
V,  TucTcer,  6  Johns.  105  ;  Hoag  \.McGinnis,  22  Wend.  163;  Dakin 
V.  Williams,  17  id.  447  ;  Astley  v.  Weldon,  2  Bos.  &  Pul.  346. 

However  strong  may  be  the  language  in  which  the  parties  have  de- 
clared the  sum  to  be  stipulated  damages,  it  will  be  considered  as  a 
penalty  only,  in  all  eases  in  which  it  applies  to  a  variety  of  stipulations, 
differing  in  importance,  and  in  all  cases  where,  if  construed  as  a  debt, 
it  would  compel  the  payment  of  a  larger  sum  for  a  default  in  the  pay- 
ment of  a  smaller  one.  lb. ;  Beale  v.  Hayes,  5  Sandf.  640 ;  Boys  v. 
Ancell,  5  Bing.  N.  C.  390. 

An  agreement  was  entered  into  by  an  attorney  and  his  client,  and 
the  latter  stipulated  that  he  would  forfeit  $100  in  default  of  placing  in 
the  hands  of  the  former  certain  specified  claims  for  collection ;  this 


DAMAGES.  805 


Damages  in  actions  for  torts,  —  Trover. 


was  held  to  be  a  penalty,  and  not  liquidated  damages.  Mills  v.  Fox,  4 
E.  D.  Smith,  220. 

§  3.  Damages  in  actions  for  torts.  In  most  of  the  actions  which 
are  brought  for  the  recovery  of  damages  for  torts  committed,  the 
measure  of  damages  may  be  considered  as  settled.  But,  notwithstand- 
ing this  is  the  general  rule,  there  are  some  questions  upon  which  the 
authorities  are  not  entirely  harmonious.  In  these  actions,  as  in  actions 
for  the  breach  of  contracts,  the  object  of  the  plaintiff  is  to  obtain  such 
compensation  or  satisfaction  as  the  law  will  give  in  the  particular  in- 
stance. As  a  general  rule,  in  actions  for  torts,  if  there  is  no  question 
of  fraud,  and  there  is  no  charge  of  willful  injury,  malice,  or  oppres- 
sion, the  measure  of  compensation  is  a  matter  of  law.  But  on  the 
other  hand,  where  the  wrongful  act  is  accompanied  by  aggravating  cir- 
cumstances, or  where  the  motive  of  the  defendant  is  willful,  fraudu- 
lent, malicious  or  oppressive,  the  amount  of  damages  is  left  quite 
largely  to  the  discretion  of  the  jury,  as  will  be  more  fully  explained  in 
a  subsequent  place.  One  of  the  first  principles  relative  to  damages  in 
such  cases  is,  that  if  the  rights  of  another  are  illegally  invaded,  even 
though  the  act  may  have  been  done  without  any  evil  motive  or  design, 
the  wrong-doer  is  still  liable  for  the  damages  resulting  from  his  wrong- 
ful acts.  And  this  is  the  rule,  although  his  injury  may  have  been  done 
accidentally,  unless  the  act  was  the  result  of  unavoidable  accident. 
Vol.  2,  pp.  548,  610. 

The  man  who  unlawfully  enters  upon  the  lands  of  another,  upon  a 
mistaken  supposition  that  he  had  a  right  to  do  so,  is  as  clearly  a  tres- 
passer as  he  who  enters  with  a  full  knowledge  that  he  is  a  wrong-doer. 
So,  too,  the  man  who  unlawfully  takes  or  converts  the  personal  property 
of  his  neighbor,  in  the  mistaken  belief  that  he  is  the  owner,  is  as  much 
liable  in  trespass  or  trover  as  he  who  committed  the  wrong  intentionally. 
But  although  the  motive  in  such  a  case  does  not  affect  the  right  of  ac- 
tion, yet  it  may  have  an  influence  upon  the  question  of  damages,  as 
we  shall  hereafter  see  when  discussing  that  matter. 

Trover.  Where  the  plaintiff'  recovers  a  judgment  in  an  action  of 
trover,  the  general  rule  is  that  he  is  always  entitled  to  recover  the  value 
of  the  property  at  the  time  of  its  conversion,  and  in  some  cases  he  is 
entitled  to  recover  a  greater  sum.  The  rule  of  estimating  the  value  of 
the  article  is  sometimes  important.  Where  a  party  has  converted 
property,  and  he  will  not  produce  it,  the  presumption  will  be  that  the 
article  was  of  the  best  quality  and  description.  Armory  v.  Delamirie, 
1  Strange,  505.  In  the  case  last  cited  the  plaintiff  had  foupd  a  jewel, 
and  he  took  it  to  the  defendant,  who  was  a  goldsmith,  to  find  out  its 
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value,  and  the  defendant  took  the  jewel  out  of  the  locket  and  refused 
to  return  it,  though  the  locket  was  returned.  In  an  action  for  the  con- 
version, the  plaintiff  proved  what  would  be  the  value  of  a  jewel  of  the 
first  water  to  fit  the  locket,  but  the  defendant  did  not  produce  the  jewel, 
and  the  court  instructed  the  jury  to  find  the  value  of  a  jewel  of  the 
first  water  as  the  measure  of  damages,  which  the  jury  did. 

Again,  it  is  frequently  important  to  ascertain  at  what  period  of  time 
the  value  should  be  fixed  or  determined  in  those  cases  in  which  there 
has  been  a  change  in  the  price  or  value  of  the  article  between  the  time 
of  its  conversion  and  the  time  of  the  trial. 

The  general  rule  is  that  the  measure  of  damages  in  an  action  for  con- 
version is  the  actual  value  of  the  property  at  the  time  of  the  taking 
with  interest  thereon  from  that  time.  As  to  this  rule  there  is  no  con- 
troversy. Wehle  V.  Haviland,  69  N.  Y.  448  ;  Kennedy  v.  Si/rong, 
14  Johns.  128  ;  Dillenbach  v.  Jerome,  1  Cow.  284 ;  Stevens  v.  Lowi 
2  Hill,  132  ;  Manufacturers  and  Traders^  B^lc  v.  Farmers  and  Me- 
chanics' Nat.  B^h,  60  N.  Y.  40  ;  Ormshy  v.  Verm,ont  Copper  Minvng 
Oo.,  56  id.  623  :  Spicer  v.   Waters,  65  Barb.  227. 

In  some  cases,  where  the  value  of  property  is  fluctuating,  the  value 
may  be.  fixed  at  the  time  the  owner  is  deprived  of  his  property,  or 
within  such  reasonable  time  thereafter  as  he  might  have  replaced  it. 
Wehle  V.  Eamiland,  69  N.  Y.  448 ;  Scott  v.  Rogers,  31  id.  676 ; 
S.  C,  4  Abb.  Ct.  App.  157.  See  Gruman  v.  Smith,  81  N.  Y.  25. 
And  there  are  cases  in  which  the  plaintiff  has  been  allowed  to  recover 
the  highest  price  which  the  property  has  reached  between  the  time  of 
the  conversion  and  the  end  of  the  trial.  These  are  cases  in  which  the 
value  of  the  property  is  fiuctuating,  and  the  action  has  been  commenced 
and  prosecuted  with  reasonable  diligence.  Rom,aine  v.  YanAllen, 
26  JSr.  Y.  309 ;  Loldell  v.  Stowell,  51  id.  70 ;  Marhham  v.  Jaudoji, 
41  id.  235  ;  Burt  v.  Butcher,  34  id.  493 ;  Wilson  v.  Mathews,  24 
Barb.  295 ;  Commercial  Bank  of  Buffalo  v.  Kortright,  22  "Wend. 
348  ;    Willard  v.  Bridge,  4  Barb.  361. 

But  these  are  exceptional  cases,  and  do  not  apply  where  the  value  of 
the  property  is  not  subject  to  fluctuations,  and  the  value  of  the  prop- 
erty at  the  time  of  the  tortious  taking,  with  interest  thereon,  will  in- 
demnify the  owner.      Wehle  v.  Haviland,  69  N.  Y.  448. 

There  are,  undoubtedly,  cases  in  which  the  distinction  pointed  out 
has  not  been  observed,  and  the  broad  rule  has  been  laid  down,  that  the 
measure  of  damages  in  an  action  for  conversion  is  the  highest  market 
price  between  the  time  of  the  conversion  and  the  time  of  the  trial. 
J3ut  this  rule,  which  was  long  considered  as  the  correct  one,  has  been 
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substantially  overruled,  and  one  more  in  accordance  with  justice  and 
the  proper  protection  of  parties  litigant  has  been  inaugurated  and  ap- 
proved. The  later  cases  hold  that  the  proper  measure  of  damages  in 
an  action  of  conversion  is  an  amount  sufficient  to  indemnify  the  party 
injured  for  the  loss,  which  is  the  natural,  reasonable  and  proximate  re- 
sult of  the  wrongful  act  complained  of,  and  which  a  proper  degree  of 
prudence  on  the  part  of  the  plaintiff  would  not  have  averted.  Whelrni 
v.  Lynch,  QQ  N.  T.  469;  S.  C,  19  Am.  Kep.  200;  Meehcmios  and 
Traders' £'k  v.  Farmers  and  Mechanics'  Nat.  B%  60  IST.  T.  40; 
Baker  v.  Drake,  53  id.  211 ;  S.  C,  13  Am.  Kep.  507. 

There  are  some  cases  in  which  the  value  of  the  property  is  enhanced 
by  the  acts  of  the  wrong-doer.  And  the  general  rule  is,  that  the  party 
whose  property  has  been  tortiously  taken  is  entitled  to  the  enhanced 
value  till  it  has  been  so  changed  as  to  alter  the  title.  Where  saw-logs 
are  wrongfully  taken  and  converted  into  boards  and  plank,  the  owner 
is  entitled  to  recover  the  value  of  the  boards  and  plank,  and  is  not  con- 
fined to  the  value  of  the  logs  either  in  the  woods  or  at  the  place  where 
they  were  sawed  into  boards  and  plank.  Baker  v.  Wheeler,  8  "Wend. 
505  ;  Brown  v.  Sax,  7  Cow.  95.  In  an  action  for  logs  which  have 
been  converted  into  lumber  and  sold  at  a  distant  market,  the  value  may 
be  estimated  and  fixed  by  introducing  evidence  of  the  value  of  the 
lumber  at  its  place  of  destination,  deducting  the  cost  of  manufacture 
and  of  transportation  from  the  market  value.  Brizsee  v.  Maybee,  21 
Wend.  144. 

Where  trees  are  wrongfully  taken  and  converted  into  shingles  by 
the  wTong-doer,  the  owner  may  recover  of  him  the  enhanced  value  of 
the  timber  by  estimating  it  at  the  value  of  the  shingles.  Rice  v.  Hol- 
lenbeck,  19  Barb.  664. 

When  property  is  taken  by  a  willful  trespasser,  and  it  is  converted 
by  him  into  property  of  a  different  species,  the  title  of  the  property 
wiU  not  be  changed  so  long  as  the  owner  can  identify  the  original 
materials  which  constitute  the  new  or  improved  articles.  Silsbury  v. 
McGoon,  3  N.  Y.  3Y9.  See  vol.  2,  pp.  566,  567,  568:  The  law,  however, 
makes  a  distinction  between  a  willful  trespasser,  and  an  involuntary 
wrong-doer.  An  intentional  wrong-doer  can  never  acquire  a  title  to 
property,  however  great  may  be  the  changes  which  he  makes  to  it,  but 
it  is  otherwise  with  one  who  acts  in  good  faith.  A.  agreed  to  tan 
a  quantity  of  hides  to  be  furnished  by  B.,  and  retiirn  the  leather  to 
him.  B.  was  to  furnish  the  hides  on  a  commission  for  buying,  and  a 
commission  for  guaranty  and  selling  the  leather.  The  hides  were  to  be 
insured  and  charged  to  A.,  and,  when  the  leather  was  sold,  the  net 
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proceeds,  after  deducting  costs,  expenses,  commissions,  insurance,  in- 
terest, etc.,  were  to  be  the  profit  which  was  to  accrue  to  A.  for  tanning 
the  hides.  This  transaction  was  held  to  be  a  bailment,  and  not  a  sale 
to  A.,  and  that  in  an  action  by  B.  against  A.'s  assignees  for  a  conver- 
sion of  the  property,  the  proper  measure  of  damages  was  held  to  be 
B.'s  interest  in  the  hides,  and  not  the  enhanced  value  thereof  when 
manufactured  into  leather.  Hyde  v.  Coohson,  21  Barb.  92.  But  B. 
was  allowed  to  recover  the  amount  of  the  money  paid  by  him,  the  com- 
missions for  buying  the  hides,  the  expenses,  interest,  and  the  commis- 
sions upon  the  value  of  the  leather  when  ready  for  market.  lb. 

In  an  action  for  the  recovery  of  damages  for  the  conversion  of 
chattels,  the  plaintiff,  if  he  shows  a  right  of  recovery,  is  entitled  to  re- 
cover interest  on  the  value  of  the  property  from  the  time  of  the  conver- 
sion. Andrews  v.  Durant,  18  N.  Y.  496  ;  Hyde  v.  Stone,  7  Wend. 
354 ;  Bissell  v.  Hopkins,  4  Cow.  53  ;  Baker  v.  Wheeler,  8  Wend.  605  ; 
Stevens  v.  Low,  2  Hill,  133. 

Interest  from  the  time  of  the  conversion  is  not  a  mere  matter  of  dis- 
cretion with  a  jury,  but  a  matter  of  right ;  and  it  cannot  be  refused 
any  more  than  the  damages  themselves.  Andrews  v.  Durcmt,  18  N.  T. 
496,  502.  But  in  another  case  reported  in  the  same  volume,  it  was 
held  that  it  was  proper  to  submit  the  question  whether  they  would 
allow  interest.  Walrath  v.  Redfield,  18  N.  T.  458,  462.  The  court 
said :  "  The  jury  were  not  instructed  to  allow  interest,  but  its  allow- 
ance was  submitted  to  their  discretion.  There  was  no  error  in  this.  In 
general,  in  actions  ex  delicto,  it  is  in  the  discretion  of  the  jury  whether 
to  allow  interest  by  way  of  damages  or  not."  The  most  that  this 
case  really  decides  is  that  the  submission  of  the  question  to  a  jury,  and 
their  allowance  of  interest  is  no  error.  It  does  not  decide  that  the  jury 
may  refuse  interest,  unless  that  is  to  be  inferred  from  the  expression 
that  interest  is  in  the  discretion  of  the  jury.  See  also  Black  v.  Cam^ 
den  and  Amhoy  B.  B.  and  Transportation  Qo.,  45  Barb.  40. 

The  plaintiff  is  not  limited  to  the  price  which  he  may  have  paid  for 
the  property,  but  is  entitled  to  the  market-price  at  the  time  of  the  con- 
version.  King  v.  Orser,  4Duer,  431. 

Where  the  vendor  of  goods  disaffirms  the  contract  of  sale  on  the 
ground  that  the  vendee  has  neglected  or  refused  to  perform  the  con- 
ditions which  would  entitle  him  to  hold  the  goods,  and  such  vendor 
then  sues  in  trover  for  the  goods,  the  measure  of  damages  is  the  actual 
value  of  the  goods,  with  interest.  Stevens  v.  Low,  2  Hill,  132.  The 
price  agreed  on  is  evidence  of  tlie  value,  but  it  does  not  estop  the 
vendee  from  showing  the  actual  market  value.  lb. 
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If  a  pledgee  of  stock  wrongfully  sells  it,  and  when  the  pledgor  ofEers 
to  pay  the  debt,  and  requests  a  return  of  the  stock,  the  pledgee  puts 
him  off  from  time  to  time  with  promises  to  replace  it,  and  in  the  mean- 
time it  rises  in  value,  the  pledgor  may  recover  the  enhanced  value. 
Wilson  V.  Zittle,  2  N.  Y.  443 ;  S.  0.,  1  Sandf.  351. 

Where  a  constable  levies  upon  property,  and  it  is  removed  and  con- 
verted by  the  defendant  in  the  execution,  if  the  officer  brings  an  action 
against  him  he  can  recover  merely  the  amount  of  the  execution,  and 
not  the  value  of  the  property.     /Spoor  v.  Holland,  8  Wend.  445. 

Where  a  person  having  a  lien  upon  personal  property  brings  an  ac- 
tion against  the  general  owner,  the  plainttfE  can  recover  nothing  more 
than  his  interest  in  the  property,  and  not  its  fuU  value.  Seamcm  v. 
Luoe,  23  Barb.  240 ;  Rhoa4s  v.  Woods,  41  id.  471 ;  Russell  v.  Butter- 
field,  21  Wend.  300 ;  Spoor  v.  Rollcmd,  3  id.  445  ;  Weamer  v.  Da/rby, 
42  Barb.  411. 

But  where  the  action  is  brought  against  a  stranger  who  has  no  title 
or  interest  in  the  property,  and  who  does  not  act  under  the  authority 
of  the  general  owner,  the  plaintiff  is  entitled  to  recover  the  full  value 
of  the  property.     Alt  v.  Weidenberg,  6  Bosw.  176. 

In  an  action  brought  by  a  mortgagee  of  chattels  against  a  receiver  ap- 
pointed in  supplementary  proceedings,  for  seizing,  selling  and  converting 
the  mortgaged  chattels,  the  damages  ought  to  be  assessed  as  they  would 
be  in  an  action  on  the  case  for  an  injury  to  the  plaintiff's  reversionary 
interest,  by  confining  the  damages  to  the  loss  which  the  plaintiff 
bas  sustained  by  the  dispersion  of  the  property  among  the  several 
purchasers.  Ma/iining  v.  Monaghcm,  28  N.  Y.  685 ;  affirming  S.  0.,  10 
Bosw.  231. 

Where  property  is  assigned  for  the  payment  of  some  of  the  assignor's 
debts  and  his  other  creditors  attach  the  property  and  take  it  out  of  the 
assignee's  possession,  and  he  establishes  that  the  transaction  was  not 
fraudulent,  but  was  valid,  the  assignee  is  entitled  to  recover  the  f uU 
value  of  the  property  attached,  and  not  merely  the  amount  of  his  debt. 
Rohhvns  v.  Fitz,  33  N.  Y.  420. 

Wliere  a  sheriff  had  levied  upon  certaia  personal  property,  upon  an 
execution  issued  against  B.,  and  as  being  his  property,  and  B.  claimed 
the  property  by  virtue  of  a  bill  of  sale  executed  before  the  levy,  and  he 
thereupon  brought  an  action  of  replevin  against  the  sheriff,  and  obtained 
a  delivery  of  the  property  to  himself,  but  he  failed  in  the  action,  and 
a  verdict  was  rendered  in  favor  of  the  sheriff  for  a  return  of  the  goods 
to  him ;  it  was  held  that  the  sheriff's  damages  were  not  limited  to  the 
amount  of  the  execution  held  by  him  against  B.,  but  that  he  might 
102 
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recover  the  full  value  of  the  property.     Buck  v.  Bems&n,  34  N.  T. 
383. 

In  an  action  by  a  mortgagee  of  chattels  against  the  mortgagor,  or  a 
party  having  his  rights,  for  a  conversion  of  the  mortgaged  property, 
the  mortgagee  is  not  entitled  to  recover  the  full  value  of  the  property, 
but  is  limited  to  the  amount  of  his  debt.  Pa/rish  v.  WJi^eler,  'i'^  N.  Y. 
494.  So,  where  the  mortgagee  sues  a  creditor  of  the  mortgagor  for 
seizing  and  selhng  the  property  on  an  execution  against  the  mortgagor, 
vrhere  he  has  possession  of  the  property  after  the  mortgage  becomes  due, 
the  mortgagee  cannot  recover  more  than  the  sum  due  on  his  mortgage. 
Wood  V.  Gomhs,  MS.,  cited  in  ChadAJoick  v.  Lamb,  29  Barb.  522.  So 
where  a  prior  mortgagee  claims  chattels  under  a  usmious  mortgage,  and 
an  action  is  brought  against  him  by  a  second  mortgagee  for  a  conver- 
sion of  the  property,  the  defendant  will  be  regarded  as  the  general 
owner  of  the  property,  and  the  plaintiff  as  only  having  a  special  interest, 
and  he  will  not  be  permitted  to  recover  more  than  the  amount  due  upon 
his  mortgage.  Chadwick  v.  Lamb,  29  Barb.  518.  See,  also,  vol.  2,  p. 
585. 

The  amount  due  on  a  note  is  the  measure  of  damages  for  its  conver- 
sion, unless  payment,  the  insolvency  of  the  maker,  or  some  similar  fact 
is  shown  to  invalidate  it.  Ingalls  v.  Lord,  1  Cow.  240 ;  Thayer  v. 
Mamley,  73  IST.  T.  305  ;  Booth  v.  Powers,  56  id.  22 ;  Potter  v. 
Merchants'  B%  28  id.  641 ;  Neff^r.  Glute,  12  Barb.  466.  So,  where 
the  plaintiff  made  a  promissory  note,  and  the  defendant  wrongfully 
converted  it  by  negotiating  it  before  due,  so  as  to  charge  the  maker 
with  its  payment,  it  was  held  that  the  measure  of  damages  was  the 
amount  of  the  note.  Pecker  v.  Mathews,  12  1^.  Y.  313 ;  S.  C,  5 
Sandf.  439. 

In  an  action  to  recover  damages  for  the  conversion  of  searches  and 
abstracts  of  title,  the  measure  of  damages  is  the  cost  of  procuring  other 
searches  similar  to  those  converted.  Watson  v.  Gowdry,  23  Hun,  169. 
It  is  a  general  and  a  well-settled  rule  that  a  return  of  converted  prop- 
erty, and  an  acceptance  of  it  by  the  owner,  will  not  bar  his  action  for 
the  conversion,  but  merely  go  in  mitigation  of  damages.  Hanmer  v. 
Wilsey,  17  Wend.  91 ;  Wood  v.  Jackson,  8  id.  10 ;  People  v.  B'k  of 
North  America,  75  JST.  Y.  547 ;  Oa/rpenter  v.  Manhattam.  Life  Ins.  Co., 
22  Hun,  47 ;  Livermore  v.  Northrup,  44  JST.  Y.  107.  And  see  vol.  2.  p. 
549.  And  where  the  property  is  sold  under  an  execution  which  was  il- 
legally issued,  the  acceptance  by  the  owner  of  the  surplus  of  the  avails 
of  the  sale  will  not  deprive  him  of  his  right  of  action,  but  merely  go  in 
mitigation  of  damages.     Brown  v.  Feeter,  7  Wend.  301,  308.   Where 
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property  is  wrongfully  taken,  the  subsequent  appropriation  of  it  by  a 
sale  under  an  execution  in  favor  of  the  wrong-doer  wUl  not  relieve  him 
from  liability  for  damages  to  the  full  value  of  the  property.  Otis  v. 
JoTnss,  21  Wend.  394.  And  see  Eommer  v.  Wilsey,  17  id.  91 ;  Wehle 
V.  Butler,  61  IST.  T.  245.  But  where  property  which  is  unlawfully 
taken  is  afterward  returned  to  the  owner,  before  action  brought,  and 
he  accepts  it,  the  return  and  acceptance  must  be  considered  in  mitiga- 
tion of  damages ;  and  if  a  judgment  is  rendered  in  favor  of  the  plaintiff 
for  the  whole  amount,  it  will  be  erroneous  and  reversible  upon  an 
appeal.     Hibhard  v.  Stewart,  1  Hilt.  207. 

In  an  action  against  a  corporation  for  a  conversion  of  the  plaintiff's 
stock,  by  refusing  to  issue  or  to  transfer  it,  the  measure  of  damages  is 
not  the  subscription-money,  with  interest,  but  the  value  of  the  stock, 
or  its  highest  price  in  market,  at  any  time  after  the  demand  and  a  re- 
fusal to  permit  a  transfer  and  to  issue  a  scrip  to  the  owner.  Arnold 
V.  Suffolk  BomTc,  27  Barb.  424. 

A.  bought  some  sheep  on  credit  and  left  them  with  the  vendor,  who, 
without  any  default  on  the  part  of  A.,  resold  the  sheep  to  a  third  per- 
son, and  it  was  held  that  this  was  such  a  conversion  of  the  sheep  as 
entitled  A.  to  maintain  trover  against  the  vendor ;  and  that  the  measure 
of  damages  was  not  the  value  of  the  sheep,  but  the  loss  sustained  by 
A.  in  not  having  the  sheep  delivered  to  him  at  the  price  agreed  on. 
Chinery  v.  Yiall,  5  Hurlst.  &  ISTorm.  288. 

Replevin.  The  law  relating  to  the  right  of  action  in  replevin  has 
been  sufficiently  noticed  already.  Yol.  2,  pp.  630-644.  And  a  few 
words  in  relation  to  the  measure  of  damages  is  all  that  will  be  necessary 
upon  the  subject.  In  the  first  place,  it  is  to  be  observed  that  there  is 
one  particular  in  which  this  action  differs  widely  from  ordinary  actions. 
In  most  cases  the  plaintiff  is  the  only  claimant  for  damages ;  but  in  this 
action  the  defendant  may  claim  damages  in  case  he  succeeds  in  the 
action. 

When  the  plaintiff  recovers  judgment  in  the  action  his  claim  is  for 
damages  for  the  detention  of  the  property,  and,  ordinarily,  interest  on 
the  amount  of  the  value  of  the  property  is  the  measure  of  damages. 
Twinam  v.  Swart,  4  Lans.  263 ;  Britssee  v.  Maybee,  21  Wend.  144. 
If  the  property  has  a  usable  value,  the  value  of  the  use  during  the 
time  of  the  detention  is  a  proper  item  of  damages.  Allen  v.  Fox,  51 
N.  T.  562;  S.  C,  10  Am.  Eep.  641 ;  Keep  v.  KoAiffnum,  6  Jones  & 
Sp.  476 ;  S.  0.  affirmed,  63  N.  T.  643.  If  the  value  of  the  property 
has  been  impaired  during  the  detention  the  depreciation  in  value  should 
be  included  as  an  element  of  damage  in  the  assessment  of  damages 
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caused  by  the  detention.  W.  Y.  Guara/nl/y  and  Indemnity  Co.  v. 
JFlynn,  55  JS".  T.  653.  But  in  the  absence  of  proof  that  the  damages 
a,re  more  or  less  than  the  interest  on  the  value,  the  presumption  is  that 
the  damages  are  the  interest  during  the  time  the  successful  party 
was  wrongfully  deprived  of  the  use.  lb. ;  Keep  v.  Kauffmcm,  6  Jones 
&  Sp.  476  ;  S.  C.  affirmed,  63  K  T.  643. 

If  the  plaintiff  has  only  a  limited  interest  in  the  property,  he  can 
recover  only  to  the  extent  of  his  interest,  as  against  the  general  owner, 
although,  as  against  a  mere  wrong-doer,  he  may  recover  the  full  value. 
See  ante,  230. 

When  the  defendant  succeeds  in  the  action,  he  is  entitled  to  a  judg- 
ment in  his  favor  for  a  return  of  the  property,  and,  also,  to  recover  his 
damages.  And,  if  the  goods  or  chattels  have  deteriorated  in  value,  he 
is  also  entitled  to  such  sum  as  will  be  equal  to  the  value  of  the  goods 
at  the  time  they  were  taken,  with  interest  on  that  value  from  the  time 
of  the  taking.     Rowley  v.  Oihhs,  14  Johns.  384. 

Where  exemplary  or  vindictive  damages  are  not  recoverable,  and  the 
remedy  sought  is  merely  pecuniary,  the  principle  is  that  the  owner 
must  be  fully  indemnified,  and  that  the  wrong-doer  must  not  be  per- 
mitted to  derive  any  benefit  or  advantage  whatever  from  his  wrongful 
act.  Suydam  v.  Jenkins,  3  Sandf.  614.  The  damages,  when  limited 
to  an  indemnity,  will  be  ascertained  by  adding  to  the  value  of  the  prop- 
erty, at  the  time  the  owner  is  dispossessed,  the  damages  which  he  is 
proved  to  have  sustained  from  the  loss  of  its  possession.  lb.  And,  to  com- 
plete the  indemnity,  it  is  necessary  to  allow  interest  on  the  value  of  the 
property  at  the  time  of  its  wrongful  taking,  and  from  that  time  down 
to  the  day  of  the  trial.  lb.  So,  compensatory  damages,  in  addition  to 
the  interest,  may  be  added  to  the  value,  where  it  is  proved  that  it  is 
necessary  to  afford  a  full  indemnity.    lb. 

Where  it  is  shown  that  the  owner  would  have  derived  a  larger  profit 
from  the  use  of  the  property  than  the  interest  on  its  value,  or  that  he 
had  contracted  to  sell  it  to  a  solvent  purchaser  at  an  advance  on  its 
market-price,  or  that  when  the  wrong  was  committed  it  was  on  its  way 
to  a  profitable  market,  where  it  would  have  certainly  arrived,  in  such 
cases  the  difference  between  the  value  at  the  time  of  the  tort  and  the 
advance  which  the  owner  would  have  realized  had  he  retained  the  pos- 
session, ought  to  be  added  to  the  value  as  compensatory  damages,  and 
interest  is  allowable  on  the  aggregate.  lb.  So,  when  it  appears  that  the 
owner,  in  all  probability,  would  have  retained  the  property  until  the 
trial,  and  it  is  then  of  greater  value  than  when  he  was  dispossessed, 
the  difference  is  a  part  of  his  loss,  and  may  be  added  to  the  original 
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value  to  complete  his  indemnity.  lb.  The  same  rule  applies  where 
the  evidence  justifies  the  conclusion  that  the  owner,  had  he  kept 
the  possession,  would  have  obtained  a  higher  price  for  it  subsequent  to 
the  tort  which  deprived  him  of  it.  lb.  Even  where  exemplary  dam- 
ages are  not  claimed,  the  sum  which  the  injured  party  is  entitled  to 
recover  is  not  in  all  cases  to  be  limited  to  an  indemnity.  lb.  He  is- 
entitled  to  recover,  in  all  cases,  the  market  value  of  the  property  at 
the  time  of  the  conversion,  with  interest,  even  where  the  amount,  from- 
special  circumstances,  may  exceed  that  of  his  actual  loss.  lb.  So,  where 
the  wrong-doer  has  sold  the  property  for  a  larger  price  than  its  value  at 
the  time  of  its  conversion,  the  difEerence  must  be  allowed  as  cumula- 
tive damages.  lb.  So,  where  the  wrong-doer  retains  the  possession  of 
the  property  at  the  time  of  the  trial  or  judgment,  and  it  is  then  of 
greater  value  than  at  the  time  of  its  conversion,  the  difEerence  must  be 
added  to  the  sum  that  would  be  sufficient  as  an  indemnity.    lb. 

It  may,  therefore,  be  stated  as  the  universal  rule,  that  the  amount  to 
be  recovered  will  be  ascertained  by  adding  to  the  value  of  the  property, 
when  the  right  of  action  accrued,  such  damages  as  shall  cover  every 
additional  loss  which  the  owner  has  sustained,  and  also  every  increase 
of  value  which  the  wrong-doer  has  obtained,  or  has  it  in  his  power  to. 

This  highest  price  which  the  property  has  borne  at  anytime  between 
its  conversion  and  the  trial  cannot,  in  all  oases,  be  the  measure  of  dam- 
ages, since  when  it  does  not  appear  that  this  price  would  have  been 
obtained  by  the  owner,  or  has  been  obtained  by  the  wrong-doer,  the 
damages  recovered  by  this  rule  would  be  vindictive,  instead  of  remu- 
nerative, lb.  "With  still  less  reason  can  the  value  of  the  property  at  the 
time  of  the  trial  be  assumed  as  the  true  and  sole  measure  of  damages, 
since  this  would  cast  the  risk  of  the  depreciation,  deterioration  or  de- 
struction of  the  property  upon  the  innocent  owner.  lb.  In  actions  of 
tort,  the  value  of  the  property,  in  estimating  damages,  is  not  always  to 
be  determined  by  its  market-price.  In  some  cases,  as  that  of  family 
pictures,  plate,  and  the  like,  its  value  to  the  owner,  by  reason  of  per- 
sonal or  family  considerations,  ought  to  be  considered  by  the  jury,  by 
exercising  both  a  sound  discretion  and  a  reasonable  sympathy  with  the 
feelings  of  the  owner.  lb. 

"Where  the  defendant  succeeds  in  the  action,  and  the  proceedings  on 
the  part  of  the  plaintiff  in  taking  the  property  have  been  fraudulent, 
vexatious  or  malicious,  or  if  the  defendant's  proceedings  have  been  of 
the  same  character,  and  the  plaintiff  succeeds,  the  jury  may  give  exem- 
.plai-y  damages  against  either  the  plaintiff  or  the  defendant,  as  in  cases 
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of  mUful  trespass.     GaMe  v.  Dakvn,  20  Wend.  172  ;  Brizsee  v.  May- 
lee,  21  id.  144. 

Where  the  judgment  is  in  favor  of  the  defendant  for  a  return  of  the 
property  which  has  been  taken  on  the  plaintiff's  replevin  process,  the 
plaintiff  may  show,  in  mitigation  of  damages,  that  the  defendant  repos- 
•sessed  himself  of  the  greater  part  of  the  property  shortly  after  it  was 
replevied.  De  Witt  v.  Morris,  13  Wend.  496.  The  return  of  the 
property  goes  in  mitigation  of  damages,  in  the  same  manner  as  in  an 
action  of  trespass.  lb. 

Trespass  upon  real  estate.  The  cases  in  which  trespass  may  be 
maintained  for  a  wrongful  entry  upon  real  estate  have  been  noticed  in 
another  place.  Vol.  2,  pp.  472-483.  The  general  rule  is  that  every 
wrongful  entry  upon  lands  lays  a  foundation  for  nominal  damages,  at 
the  least.  Id.,  pp.  472,  473.  And  so  it  is  also  a  general  rule  that 
the  measure  of  damages  is  usually  the  amount  of  injury  directly  re- 
sulting from  the  act  complained  of.  But  where  the  conduct  of  the 
defendant  has  been  malicious,  willful  or  oppressive,  the  jury  may  give 
exemplary  damages.  In  olie  case,  the  plaintiff,  who  was  a  gentleman 
of  jortune,  was  shooting  on  his  own  estate,  in  a  common  field  contigu- 
ous to  the  highway,  when  the  defendant,  who  was  a  banker,  a  niagis- 
trate  and  a  member  of  Parliament,  who  had  dined  and  drank  freely, 
after  taking  the  same  diversion  of  shooting,  passed  along  the  road  in 
his  carriage,  and  quitting  it,  went  up  to  the  plaintiff  and  told  him  he 
would  join  his  party,  which  the  plaintiff  positively  declined,  inquired  hia 
name,  and  gave  him  notice  not  to  sport  on  the  plaintiff's  land ;  but  the 
defendant  declared  with  an  oath  that  he  would  shoot,  and  accordingly 
fired  several  times,  upon  the  plaintiff's  land,  at  the  birds,  which  the 
plaintiff  found,  proposed  to  borrow  some  shot  of  the  plaintiff,  when  he 
had  exhausted  his  own,  and  used  very  intemperate  language,  threaten- 
ing, in  his  capacity  of  a  magistrate,  to  commit  the  plaintiff,  and  defy- 
ing him  to  bring  an  action.  The  witnesses  described  his  conduct  as 
being  that  of  a  drunken  or  insane  person.  Plaintiff  conducted  himself 
with  the  utmost  coolness  and  propriety.  The  jury  gave  a  verdict  to 
the  plaintiff  for  £500  damages,  which  the  court  refused  to  set  aside. 
GiBBs,  Ch.  J. ,  said :  "  I  wish  to  know,  in  a  case  where  a  man  disregards 
every  principle  which  actuates  the  conduct  of  a  gentleman,  what  is  to 
restrain  him  except  large  damages  ?  To  be  sure,  one  can  hardly  con- 
ceive worse  language  than  this.  What  would  be  said  to  a  person  in  a 
low  situation  of  Ufe,  who  should  behave  himself  in  this  manner  ?  I 
do  not  know  upon  what  principle  we  can  grant  a  rule  in  this  case,  un- 
less we  were  to  lay  it  down  that  the  jury  are  not  justified  in  giving 
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more  than  the  absolute  pecuniary  damage  that  the  plaintiff  may 
sustain.  Suppose  a  gentleman  has  a  paved  walk  in  his  paddock,  before 
his  window,  and  that  a  man  intrudes  and  walks-up  and  down  before  the 
window  of  his  house,  and  looks  in  while  the  owner  is  at  dinner,  is  the 
trespasser  to  be  permitted  to  say,  '  here  is  a  halfpenny  for  you,  which 
is  the  full  extent  of  all  the  mischief  I  have  done.'  Would  that  be  a 
compensation  ?  I  cannot  say  that  it  would  be.' '  Heath,  J.,  said  :  "  I 
remember  a  case  where  a  jury  gave  £500  damages  for  merely  knocking 
a  man's  hat  off ;  and  the  court  refused  a  hew  trial.  There  was  not  one 
country  gentleman  in  a  hundred,  who  would  have  behaved  with  the 
laudable  and  dignified  coolness  that  this  plaintiff  did.  It  goes  to  pre- 
vent the  practice  of  dueling,  if  juries  are  permitted  to  punish  insult  by 
exemplary  damages."     Merest  v.  Marvey,  5  Taunt.  442. 

So,  where  the  defendant  came  upon  the  sidewalk  of  the  plaintiff,  in 
a  country  village,  and  there  remained,  using  offensive,  vulgai-,  and  vile 
language  toward  the  plaintiff,  and  refusing  to  depart  therefrom.  The 
jury  gave  a  verdict  in  favor  of  the  plaintiff  for  $20  damages,  which 
was  affirmed  by  the  Supreme  Court.  Adams  v.  Rivers,  11  Barb.  390) 
398.  The  court  said :  "  The  jury  were  not  limited  to  mere  compen- 
satory damages,  and  the  court  could  not  have  interfered  had  the  re- 
covery been  five  times  as  much  as  it  was."  In  another  case  the  de- 
fendant went  to  the  plaintiff's  office,  and  entered  it,  for  the  purpose  and 
with  the  malicious  intent  of  provoking  a  quarrel  with  the  plaintiff's 
clerk,  if  the  latter  did  not  pay  a  small  demand  which  the  defendant 
claimed  of  him,  and  while  in  the  office  the  defendant  wrongfully  and 
violently  assaulted  such  clerk,  and  in  an  action  by  the  plaintiff  the 
jury  gave  the  plaintiff  a  verdict  of  $400,  for  the  intrusion  and  trespass 
in  the  office,  which  was  held  not  to  be  excessive  damages.  Walker  v. 
WUson,  8  Bosw.  586.  In  the  case  just  cited  the  conduct  of  the  de- 
fendant was  entirely  inexcusable.  He  went  into  the  plaintiff's  office 
and  demanded  pay  of  the  clerk,  and  on  his  statement  that  he  could  not 
pay,  the  defendant  struck  him  several  violent  blows  in  the  face,  causing 
his  nose  to  bleed  copiously ;  called  him  harsh  names ;  attempted  to 
seize  and  arrest  him  ;  struck  him  several  other  blows  ;  went  out  of  the 
office,  and  threatened  to  go  back  and  continue  his  violence ;  he  also 
called  the  clerk  a  thief ;  and  on  the  call  of  the  clerk  for  assistance, 
several  persons  entered  from  the  street.  So,  in  another  case,  the  wife 
of  the  defendant  went  upon  the  plaintiff's  premises,  and  into  his  dwell- 
ing-house, and  enticed  a  servant  girl  to  leave  the  plaintiff 's  service  ;  for 
this  act  a  jury  gave  the  plaintiff  a  verdict  for  $20  damages,  and  this  was 
held  right.     HaAght  v.  Badgeley,  15  Barb.  499.   Again,  in  another  case 
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the  defendant  threw  poisoned  barley  upon  the  plaintiff's  land  and  de- 
stroyed his  poultry,  and  a  verdict  was  given  to  the  plaintiff,  with  £50 
damages,  which  was  sustained,  upon  the  principle  that  the  jury  were 
not  confined  to  the  mere  damages  resulting  from  throwing  the 
poisoned  barley  upon  the  plaintiff's  land,  but  that  they  might  consider 
the  malicious  motives  of  the  defendant.  Sears  v.  Lyons,  2  Stark.  317. 
And  see  Matthews  v.  Fiestel,  2  E.  D.  Smith,  90.  But,  while  the  laws 
thus  permit  a  jury  to  assess  damages  with  a  liberal  hand,  in  cases  which 
call  for  the  exercise  of  such  a  power,  it  must  still  be  remembered  that 
such  damages  are  the  exception  and  not  the  general  rule.  The  recovery 
of  punitory  or  vindictive  damages  is  allowed  in  those  cases  only  in 
which  the  act  causing  the  injury  was  willfully  done ;  where  the  circum- 
stances show  that  there  was  a  deliberate,  preconceived,  or  positive 
intention  to  injure,  or  such  a  reckless  disregard  of  the  safety  of  person 
or  property  as  is  equally  culpable.  Baldwin  v.  Nevj  York  <&  Harlem 
Navigation  Qo.,  4  Daly,  314;  Wallace  v.  Mayor  of  New  Yorh, 
2  Hilt.  441,  452 ;  Ives  v.  Humphreys,  1  E.  D.  Smith,  197,  202, 
203.  For  an  involuntary  trespass,  or  a  trespass  committed  under  an 
honest  mistake,  without  any  intent  to  injure,  the  damages  should  be 
confined  strictly  to  compensation  for  the  injury  sustained  by  the  plaint- 
iff, and  in  estimating  the  amount  of  such  damages,  all  the  particulars 
wherein  the  plaintiff  is  aggrieved  may  be  considered,  whether  of  pe- 
cuniary loss,  or  pain,  or  insult,  or  inconvenience.  lb.  For  a  willful 
trespass,  or  a  trespass  committed  in  reckless  or  wanton  disregard  of  an- 
other's rights,  or  accompanied  by  circumstances  of  cruelty,  or  oppres- 
sion, or  other  particulars,  showing  the  presence  of  malice  or  a  corrupt 
motive,  the  jury  may,  and  ought  not  only  to  give  such  compensation 
as  above  named,  but  also  further  damages  in  view  of  the  aggravated 
character  which  the  trespass  then  assumes,  usually  called  "  smart  money," 
or  "  exemplary  damages."  lb. 

In  an  action  of  trespass  on  land,  where  the  trespass  complained  of  is 
the  cutting  and  carrying  away  of  timber,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  farm  with  the  timber,  and  its  value 
after  it  was  cut.    Argotsinger  v.  Vines,  82  IST.  Y.  308. 

Nuisance.  The  general  rules  of  law  relating  to  nuisances  will  be 
found  elsewhere.  Yol.  2,  pp.  445-458.  The  general  principles  of 
law  relating  to  the  measure  of  damages  in  actions  of  trespass  are  equally 
applicable  in  actions  for  nuisances. 

If  the  plaintiffs  negligence  contributed  to  the  occurrence  of  the 
injury,  or  increased  the  injurious  effect  of  it,  this  will  be  a  matter  to 
be  considered.     Vol.  2,  pp.  590,  591.     If  the  statute  of  limitations  is 
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not  pleaded,  the  plaintifE  is  not  limited  to  damages  sustained  within  six 
years  prior  to  the  commencement  of  the  action.  Waggoner  v.  Jer- 
mawie,  3  Denio,  306. 

As  a  general  rule  the  measure  of  damages  in  an  action  for  a  nuisance 
maintained  upon  the  lands  of  the  defendant  is  the  difference  in  the 
rental  value  of  the  plaintiff's  premises  free  from  the  effects  of  the 
nuisance  and  subject  to  it.  Frcmcis  v.  Schoelkopf,  53  N.  T.  152 ; 
Wiel  V.  Stewart,  19  Hun,  272.  And  see  Jutte  v.  Hughes,  67  N.  T- 
267;  Ohipmam,Y.  Palmer,  ^1  id.  51;  Huohmam,  v.  Oreen,  9  Hun, 
225. 

Negligence.  In  ordinary  cases  the  measure  of  damages  in  actions 
for  injuries  resulting  from  negligence  is  limited  to  a  reasonable  com- 
pensation. In  one  case  the  defendant  neghgently  left  open  a  large 
hole  in  a  sidewalk,  into  which  "the  plaintiff  fell  and  was  severely  in- 
jured. The  judge,  at  the  trial,  charged  the  jury  that  they  might  give 
exemplary  damages  if  they  thought  the  defendant  was  guilty  of  gross 
negligence  in  leaving  the  sidewalk  in  that  condition;  but  this  instruction 
was  held  erroneous,  and  it  was  held  that  the  only  damages  recoverable 
were  such  as  were  the  legitimate  and  direct  result  of  the  accident.  Wal- 
lace V.  Mayor  of  New  York  2  Hilt.  440. 

So,  in  an  action  for  damages  for  injuries  resulting  from  a  collision 
of  vessels  caused  by  the  defendant's  negligence,  the  plaintiff  cannot  re- 
cover, as  damages,  the  probable  profits  which  he  might  have  .realized 
from  a  return  trip  from  a  place  to  which  his  vessel  was  bound  at  the 
time  of  the  occurrence  of  the  injury.  Hunt  v.  Hoioken,  Land  Im- 
provement Co.,  3  E.  D.  Smith,  144. 

In  an  action  brought  to  recover  the  value  of  fruit  trees  injured  by 
fire  through  the  negligence  of  the  defendant  it  was  held,  that  where 
the  thing  destroyed,  although  a  part  of  the  realty,  has  a  value  that  can 
be  accurately  measured  and  ascertained  without  reference  to  the  value 
of  the  soil  in  which  it  stands  or  out  of  which  it  grows,  the  recovery 
must  be  for  the  value,  and  not  for  the  difference  in  value  of  the  land 
before  and  after  the  destruction.  Whitheck  v.  HT.  Y.  C.  R.  R.,  36 
Barb.  644.  But  the  case  is  different  where  the  property  injured  is  not 
nursery  trees  grown  for  market,  but  forest  trees  which  are  usually  con- 
verted into  timber  or  fire-wood  and  which  are  usually  sold  as  they  stand 
for  that  purpose.  In  such  case  the  injury  to  the  land  becomes  an 
element  of  damage ;  and  it  has  accordingly  been  held,  that  in  an  action 
to  recover  damages  for  negligently  setting  fire  to  the  woodland  of  the 
plaintiff  and  destroying  part  and  injuring  part  of  the  wood  growing 
thereon,  the  measure  of  damages  is  the  difference  in  the  value  of  the 
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timberland  as  it  was  before  and  after  the  fire.  JBevier  v.  D.  c&  H.  C. 
Co.,  13  Hnn,  254.  And  see  Argotsvnger  v.  Vines,  82  N.  Y.  308. 
Where  the  action  is  brought  to  recover  damages  for  willful  negligence, 
the  jury  may  take  into  consideration  the  motives  of  the  defendant,  and 
if  the  negligence  is  accompanied  with  a  contempt  of  the  plaintiff's 
rights  and  convenience,  the  jury  may  give  exemplary  damages. 
Emblem  v.  Myers,  6  Hurlst.  &  Norm.  54,  60,  and  note.  And  see 
Thomas  v.  Harris,  3  id.  961 ;  Britton  .v.  South  Wales  R.  B.  Co., 
id.  963. 

Trespass  to  personal  property.  The  principles  governing  a  right 
of  recovery  in  this  action  have  been  been  fully  explained.  Yol.  2,  pp. 
54:1-553.  When  this  form  of  action  is  adopted  under  ordinary  cir- 
cumstances, and  no  matters  of  aggravation  are  shown,  the  general  rule 
is  the  same  as  in  trover,  and  the  measure  of  damages  is  the  value  of  the 
property,  with  interest.  But  where  the  conduct  of  the  defendant  has 
been  willful,  malicious,  cruel  or  oppressive,  the  jury  may  give  exem- 
plary damages.     Craddock  v.  Goodwin,  54  Tex.  5Y8. 

In  an  action  of  trespass  for  killing  the  plaintifE's  horse,  by  beating 
it  to  death,  the  proof  showed  the  horse  to  be  worth  $50  or  $60  ;  but 
the  jury,  under  a  charge  of  the  court  that  they  might  allow  smart 
money,  gave  $75  ;  and  this  was  held  right.  Wort  v.  Jenhvns,  14  Johns. 
352.  The  court  said :  "  The  plaintiff  proved  the  facts  charged  in  the 
declaration,  and  with  circumstances  of  great  barbarity  on  the  part  of  the 
defendant.  We  think  the  charge  of  the  judge  was  correct ;  and  we  should 
have  been  better  satisfied  with  the  verdict  if  the  amount  of  damages 
had  been  greater  and  more  exemplary." 

In  an  action  for  a  willful  trespass  in  overturning  the  plaintiff's  wagon 
in  the  night-time,  and  breaking  and  injuring  it,  the  proof  showed  the 
costs  of  the  repairs  to  be  $3.37,  but  the  justice  gave  judgment  for 
$5.89  damages,  besides  costs,  on  account  of  the  willful  injury ;  and  this 
was  held  right.     Tifft  v.  Culver,  3  Hill,  180. 

Where  an  officer  having  process  for  the  collection  of  a  fine  or  a 
judgment  uses  such  process  oppressively  and  vexatiously  for  the  purpose 
of  injuring  the  feelings  of  the  party  against  whom  it  was  issued,  this  is 
actionable,  and  the  jury  may  give  appropriate  damages.  Rogers  v. 
Brewster,  5  Johns.  125. 

Where  a  tenant  who  has  held  over,  and  has  been  dispossessed  by 
virtue  of  a  justice's  warrant  regularly  issued,  on  the  application  of  the 
incoming  tenant,  the  latter  is  not  liable  to  an  action  for  assisting  the 
officer  in  removing  the  goods,  where  this  is  done  at  the  request  of  the 
officer ;  nor  does  an  action  lie  for  removing  the  goods  on  a  rainy  day 
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by  putting  the  goods  out  in  the  rain,  if  they  are  put  out  in  a  careful 
and  pi-oper  manner.  Higenbotha/m  v.  Lowenhein,  28  How.  221.  Such 
a  warrant  protects  all  who  act  under  it,  unless  they  act  willfully  and 
maliciously.  And  the  law  does  not  recognize  the  state  of  the  weather 
at  the  time  of  executing  such  a  warrant.  lb. 

Where  process  is  regular  in  form  and  issued  upon  a  regular  and  valid 
judgment,  but  is  executed  in  a  place  to  which  the  process  does  not  run, 
and  out  of  the  proper  jurisdiction,  the  party  whose  goods  are  taken  on 
it  may  recover  the  M'hole  value  of  the  goods,  and  not  merely  the 
amount  of  damages  which  he  may  have  sustained  by  their  being  taken 
in  a  wrong  place.     Sowell  v.  Champion,  Q  Ad.  &  El.  40Y. 

If  a  sheriff  or  constable  wrongfully  seizes  goods  which  are  afterward 
taken  from  him  by  another  wrong-doer,  the  owner  of  the  goods  may, 
in  an  action  against  such  officer,  recover  as  special  damages,  the  amount 
necessarily  paid  to  the  latter  wrong-doer  to  get  the  goods  back.  Keene 
V.  Dilke,  4:  Exch.  388. 

Where  the  property  of  the  plaintiff  is  sold  under  illegal  process,  and 
the  sum  demanded  is  raised  by  a  sale  of  the  property,  which  is  bid  off 
for  the  benefit  of  the  plaintiff,  by  his  agent  and  with  his  money,  the 
measure  of  damages  in  an  action  for  the  wrongful  sale  is  the  amount  of 
the  bid  with  interest  thereon,  and  not  the  value  of  the  property.  Baker 
V.  Freeman,  9  Wend.  36  ;  Clarh  v.  HallooTc,  16  id.  607 ;  Vedder  v. 
Van  Bur  en,  14  Hun,  250. 

Where  a  promissory  note  was  left  with  an  attorney  for  collection,  and 
the  maker  of  the  note  wrongfully  took  the  note  from  the  attorney's 
office,  it  was  held,  in  action  of  trespass  by  the  attorney,  that  he  could 
not  recover,  as  damages,  the  costs,  whether  incurred  or  prospective,  of 
an  action  for  the  collection  of  such  note.  Dumont  v.  Smith,  4  Denio, 
319. 

In  an  action  for  the  wrongful  taking  of  personal  property,  where 
exemplary  damages  are  not  claimed,  the  actual  cash  market  value  of 
the  property  at  the  time  of  the  taking,  together  with  interest,  is  the 
measure  of  damages.  But  where  the  property  is  taken  by  an  officer 
under  an  execution,  and  sold  at  public  auction,  the  price  which  the 
goods  brought  is  competent  evidence  upon  the  question  of  value. 
Campbell  v.  Woodworth,  20  ¥.  Y.  499 ;  reversing  S.  C,  26  Barb.  648. 
See  Hoffman  v.  Conner,  76  N  T.  121 ,  Eniokerlocker  Life  Ins.  Co. 
V.  Nelson,  78  id.  137;  Gill  v.  MoNamee,  42  id.  44;  Roe  v.  Hanson, 
5  Lans.  304 ;  Crouch  v.  Fitch,  1  Abb.  Ct.  App.  475. 

Actions  against  sheriffs  and  constables.  Actions  against  ministe- 
rial officers  are  quite  frequent ;  and  there  are  several  different  classes  of 
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actions  whicli  are  resorted  to  as  occasion  requires.  Sometimes  tlie  action 
is  for  oppressive  conduct,  as  has  been  already  seen.  Ante,  818.  At 
other  times  the  action  is  founded  upon  a  neglect  to  execute  process,  or 
for  permitting  an  escape  from  it,  or  for  making  a  false  return  thereto. 
In  all  such  cases  the  law  gives  a  remedy  to  the  injured  party,  by 
awarding  such  damages  as  ought  to  be  given. 

At  common  law,  in  an  action  against  a  sheriff  for  a  negligent  escape, 
upon  mesne  process,  the  measure  of  damages  is  the  actual  loss  or  in- 
jury sustained  by  the  plaintiff ;  and  prima  facie  the  plaintiff  is  en- 
titled to  recover  the  amount  of  the  judgment  rendered  against  the 
prisoner,  though  the  officer  is  entitled  to  give  evidence  as  to  the  poverty 
of  the  prisoner,  or  other  circumstances  which  tend  .to  show  the  actual 
damages  sustained.  Patterson  v.  Westervelt,  17  Wend.  543.  This  is 
now  regulated  by  the  Code.  That  act  provides  that  "  where  a  prisoner 
in  a  sheriff's  custody  goes  or  is  at  large  beyond  the  liberties  of  the  jail, 
without  the  assent  of  the  party  at  whose  instance  he  is  in  custody,  the 
sheriff  is  answerable  therefor  in  an  action  against  him  as  follows : 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of  arrest,  or 
in  consequence  of  a  surrender  in  exoneration  of  his  bail,  before  judg- 
ment, the  sheriff  is  answerable  to  the  extent  of  the  damages  sustained 
by  the  plaintiff. 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  mandate, 
or  in  consequence  of  a  surrender  in  exoneration  of  his  bail,  after  judg- 
ment, the  sheriff  is  answerable  for  the  debt,  damages  or  sum  of  money 
for  which  the  prisoner  was  committed.  Code  of  Civil  Pro.,  §  158. 
W hen  the  escape  falls  within  the  second  subdivision  of  the  section 
cited,  the  insolvency  of  the  prisoner  is  no  defense.  Bunford  v.  Weaver, 
84  ]Sr.  Y.  445. 

Where  a  sheriff  has  suffered  a  prisoner  to  go  or  be  at  large,  who  has 
been  committed  to  jail  upon  process  for  contempt  for  not  paying  a 
sum  of  money,  the  measure  of  damages  in  an  action  against  the  sheriff 
for  the  escape  is  the  sum  for  the  non-payment  of  which  the  prisoner 
was  committed,  and  interest  on  that  sum.     Code  of  Civil  Pro.,  §  157. 

In  an  action  for  neglecting  to  levy,  and  for  delaying  to  return  an 
execution,  the  sheriff  is  prima  facie  liable  for  the  whole  debt,  and  his 
only  mode  of  mitigating  the  amount  of  the  recovery  is  by  showing 
that  he  could  not  have  collected  it  by  exercising  due  diligence.  Bamk 
of  Rome  V.  Ourtiss,  1  Hill,  275  ;  Ledyard  v.  Jones,  7  N.  T.  550 ;  S.  C, 
4  Sandf.  67 ;  People  v.  Zott,  21  Barb.  130.  The  plaintiff  need  not 
allege,  or  prove  any  special  damages,  because  he  is  presumptively  en- 
titled to  recover  the  amount  of  the  entire  judgment  as  damages.  lb.. 
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overruling  Stevens  v.  Bowe,  3  Denio,  32Y.  But  the  sheriff  may  show, 
if  he  can,  that  the  defendant  had  no  property,  or  not  sufficient  prop- 
erty, out  of  which  to  have  satisfied  the  execution,  even  if  he  had  used 
the  diligence  required  of  him  by  law.  And  if  such  proof  is  given, 
the  plaintiff  may  rebut  it  by  evidence  on  his  part,  and  then  the 
jury  will  be  able  to  say,  upon  all  the  evidence,  what  damages  the 
plaintiff  has  actually  sustained.     Humphrey  v.  Eathorn,  24  Barb.  2Y8. 

Actions  against  justice  for  false  return.  Where  a  justice  of 
the  peace  makes  a  false  return  on  appeal  he  is  liable  for  any  damages 
which  a  party  to  such  appeal  may  sustain. 

Thus,  where  a  justice  of  the  peace  falsely  returns  that  certain  proof 
was  not  offered  on  the  trial  before  him,  or  objected  to  or  excluded,  and 
the  judgment  is  finally  affirmed  by  the  General  Term,  the  rule  of 
damages  in  an  action  against  the  justice  for  the  false  return  is  the 
amount  of  the  recovery  which  was  recovered  against  the  plaintiff  at 
the  General  Term,  together  with  the  amount  for  which  the  plaintiff  is 
liable  or  has  paid  to  his  attorney.  MaoDonell  y.  Buffuin,dl'R.ov. 
154. 

The  defendant,  in  an  action  pending  before  a  justice  of  the  peace, 
filed  an  answer  in  writing  demanding  judgment  against  the  plaintiff 
for  $75  and  costs.  The  plaintiff  recovered  a  judgment  in  the  action 
for  $49.95  damages  and  costs,  from  which  judgment  the  defend- 
ant appealed  to  the  County  Court  for  a  new  trial.  The  justice  did  not 
return  the  original  answer,  bat  set  out  what  purported  to  be  a  copy  in 
the  return,  but  which  omitted  the  demand  for  judgment.  It  not  ap- 
pearing from  the  return  that  the  amount  in  controversy  was  sufficient 
to  entitle  the  defendant  to  a  new  trial  in  the  County  Court,  he  was  lim- 
ited to  errors  of  law,  and  none  appearing  from  the  return  the  judgment 
of  the  justice  was  affirmed.  In  an  action  against  the  justice  for  a  false 
return  it  was  held  that  the  plaintiff  was  entitled  to  recover  at  least  the 
amount  of  costs  paid  in  the  County  Court,  and  the  reasonable  and  proper 
expense  of  the  attempt  to  obtain  the  new  trial.  Brooks  v.  8t.  JoJm,, 
25  Hun,  540. 

§  4.  Assessment  of  damages.  It  is  a  general  rule  that  no  damages 
can  be  included  in  the  judgment,  unless  they  had  accrued  at  the  time 
of  the  commencement  of  the  action.  There  are  some  cases,  however, 
in  which  the  damages  are  a  mere  incident  or  accessory  to  the  principal, 
as  where  interest  accrues  on  the  demand  sued  on,  in  which  cases  inter- 
est may  be  computed  down  to  the  entry  of  judgment.  So,  in  an  ac- 
tion by  a  father  against  the  seducer  of  his  daughter,  the  plaintiff  may 
prove,  by  way  of  aggravation  of  damages,  any  circumstances  which  are 
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the  natural  consequences  of  the  principal  act,  although  they  did  not 
transpire  until  after  the  action  was  brought.  Hewit  v.  Prime,  21 
Wend.  79.  But  such  cases  are  exceptions  to  the  general  rule,  which 
excludes  any  damages  accruing  after  the  commencement  of  the  action, 
and  tliis  is  especially  the  case  where  a  new  action  will  lie  for  such  ac- 
cruing claim  or  demand.  In  actions  of  trespass,  trover,  or  for  torts 
generally,  the  damages  should  be  limited  to  the  commencement  of  the 
action,  although  this  rule  is  not  without  exceptions  in  those  cases  in 
which  the  jury  are  permitted  to  give  the  value  of  the  goods  at  any  time 
previous  to  the  trial.  Ante,  806.  Every  continuance  of  a  nuisance  is 
a  fresh  nuisance,  and  there  may  be  an  action  for  each  day's  continuance 
of  it,  and  the  damages  ought  to  be  limited  to  the  time  of  commencing 
the  action.     Yol.  2,  pp.  454,  457,  458. 

Amount  of  damages.  The  damages  awarded  must  be  such  as  the 
law  allows,  and  such  as  are  proved  by  the  evidence ;  and  where  it  is 
clear  from  the  return  that  the  judgment  is  for  too  great  damages,  it 
wiU  be  reversed.  Ely  v.  O'Leary,  2  E.  D.  Smith,  355.  So,  on  the 
other  hand,  if  the  damages  allowed  are  evidently  far  less  than  the  law 
allows,  a  new  trial  wiU  be  granted.  Hobbins  v.  Hudson  Hiver  S.  JR., 
7  Bosw.  1.  But  in  those  cases  in  whicb  the  question  arises  upon  an 
appeal  from  a  judgment  rendered  in  a  justice's  court,  the  general  rule 
is  that  the  appellate  court  has  no  power  to  reverse  the  judgment  upon 
the  ground  that  the  damages  are  excessive,  or  that  they  are  too  small, 
unless  some  rule  of  law  has  been  violated  in  the  assessment  of  the 
amount.     Stephens  v.  Wider,  32  E".  Y.  351. 

Interest  as  damages.  Interest  is  sometimes  payable  by  the  express 
terms  of  the  contract  between  the  parties.  But  there  are  other  cases 
in  which  there  is  no  such  agreement,  and  interest  is  not  recoverable, 
except  by  way  of  damages.  As  to  the  subject  of  interest  generally,  see 
vol.  2,  p.  137. 

In  actions  upon  contract,  where  there  has  been  an  express  promise 
to  pay  interest,  or  where  it  is  payable  as  a  matter  of  right  and  of  law, 
there  interest  must  be  allowed  by  way  of  damages,  and  if  refused,  it  will 
be  error. 

In  actions  for  torts,  such  as  trespass,  trover  and  the  like,  interest  may 
frequently  be  given  as  damages.     Ante,  808,  819. 

Double  and  treble  damages.  At  common  law  the  damages  are 
always  single,  but  double  and  treble  damages  are,  in  some  cases,  given 
by  statute.  The  jury  may,  in  such  cases,  double  or  treble  the  damages 
themselves  and  the  court  will  intend  that  they  have  done  so,  un- 
less the  verdict  be,  in  terms,  for  single  damages.     Livingston  v.  Plat- 
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ner,  1  Cow.  1Y5.  But,  to  entitle  the  plaintifE  to  double  or  treble  dam- 
ages, the  complaint  must  distinctly  refer  to  the  statute.  lb.  The 
proper  course  is  for  the  jury  to  find  single  damages,  and  then  for  the 
court  to  double  or  treble  them,  as  the  ease  may  require,  when  judg- 
ment is  rendered.  King  v.  Ravens^  25  Wend.  420,  If  the  court  re- 
fuses to  render  a  judgment  for  the  proper  amount,  the  judgment  will 
be  reversible.  lb. 

In  an  action  of  trespass,  under  a  statute  giving  treble  damages,  judg- 
ment should  be  rendered  for  treble  the  amount  of  damages  found  by 
the  jury  when  they  find  single  damages.  lb.  This  was  so  held  in  an 
action  for  a  trespass  in  cutting  down  six  shade  trees  belonging  to  the 
plaintifE,  and  in  which  the  jury  assessed  his  single  damages  at  $30,  the 
coiirt  holding  that  he  was  entitled  to  recover  a  judgment  for  $90  on 
this  finding.  lb.  And  see  King  v.  Havens,  25  Wend.  420 ;  Jer- 
main  v.  Booth,  1  Denio,  639. 

Several  defendants.  If  several  persons  join  in  the  commission  of 
a  trespass,  and  they  are  all  sued,  and  a  verdict  found  against  all  of  them, 
the  damages  are  not  divisible,  and  the  jury  cannot  assess  different 
amounts  against  the  several  defendants  ;  and  if  they  should  do  so,  the 
plaintiff  may  disregard  the  finding  so  far  as  to  be  entitled  to  have 
judgment  against  all  for  the  largest  amount  found  against  any  one  of 
the  defendants.  Beal  v.  Finch,  11  IST.  T.  128 ;  Bohun  v.  Taylor,  6 
Cow.  313  ;  O'Shm  v.  Kirleer,  4  Bosw.  120;  S.  C,  8  Abb.  70.  There 
may  be  cases,  however,  in  which  the  damages  may  be  severed,  as  where 
one  defendant  is  found  guilty  of  a  trespass  at  one  time,  and  the  other 
at  another ;  or  if  one  is  guilty  of  a  part  of  the  trespass,  and  another 
of  the  other  part ;  or  if  some  are  guilty  of  the  whole  trespass  and  oth- 
ers of  a  part  only.  But  in  actions  in  justices'  courts  such  judgments 
would  be  quite  unusual,  even  if  they  are  ever  entered.  And  where 
the  trespass  is  not  joint  in  all  respects  as  to  all  the  defendants,  the 
proper  course  for  a  plaintiff  will  be  to  bring  separate  actions  against 
the  several  defendants.  And  where  injuries  are  done  by  animals  there 
are  cases  in  which  a  joint  action  does  not  lie.     Yol.  2,  p.  616. 

Remitting  damages.  Where  the  jury  find  damages  for  a  greater 
sum  than  that  claimed  in  his  complaint,  the  plaintiff  may  remit  the  ex- 
cess if  he  chooses.  Yol.  1,  p.  44,  §  3016.  In  such  cases  the  judgment 
will  be  erroneous  if  it  is  entered  for  the  full  amount.  Dox  v.  Day,  3 
Wend.  356  ;  Fish  v.  Dodge,  4  Denio,  311.  And  the  rule  is  the  same 
when  the  cause  is  first  tried  in  a  justice's  court  and  then  retried  in  the 
County  Court  on  an  appeal.  lb.  It  is  true  the  Code  provides  liberally 
for  amendments,  even  upon  appeals,  but  this  kind  of  amendment  has 
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not  heretofore  been  favored  unless  upon  the  terms  of  granting  a  new 
trial.  lb. ;  Decker  v.  Fa/rsons,  11  Hun,  295  ;  Coulter  v.  American, 
etc.,  Ex.  Co.,  5  Lans.  67 ;  Corning  v.  Corning,  6  1!^.  Y.  97 ;  Bowman 
V.  Earle,  3  Duer,  691.  Where  the  whole  case  has  been  fully  and 
fairly  tried  before  the  justice,  he  would  be  authorized  to  allow  an 
amendment  of  the  complaint  increasing  the  claim  for  damages,  if  done 
before  the  entry  of  judgment.  But  such  an  amendment  would  be 
wholly  in  his  discretion,  to  be  exercised  according  to  the  justice  of  the 
application. 

So  the  justice  may  upon  the  trial  allow  an  amendment  of  the  com- 
plaint reducing  the  amount  of  damages  claimed  below  $50,  although 
the  efEect  of  the  amendment  will  be  to  deprive  the  defendant 
of  a  right  to  a  new  trial  in  the  County  Court.  Jaycox  v.  Pi/nney,  62 
Barb.  344. 


CHAPTER  VI. 

JUDGMENT. 

Section  1.  What  a  judgment  is.  A  judgment  is  the  decision  or 
sentence  of  the  law,  which  is  pronounced  by  a  judge  or  court  upon  the 
matters  contained  in  the  record  of  an  action  which  has  been  prose- 
cuted or  litigated  before  such  judge  or  court.  It  is  the  final  proceed- 
ing in  an  action  at  law,  by  which  the  court  applies  the  law  to  the  par- 
ticular case  presented  before  it,  and  specifically  grants  or  denies  to  the 
plaintiff  the  remedy  which  he  has  sought  by  the  action.  And  if  the 
defendant  sets  up  a  claim  by  way  of  affirmative  relief,  claim,  or  defense, 
such  right  is  also  determined  and  declared. 

There  cannot  be  a  valid  judgment  unless  it  is  pronounced  by  a  com- 
petent judge  or  court,  at  a  time  and  place  appointed  by  law,  or  in  pur- 
suance of  it,  and  ia  the  form  which  the  law  requires. 

If  there  is  not  jurisdiction  of  the  subject-matter,  or  of  the  person,  or 
if  the  cause  is  tried  out  of  the  proper  jurisdiction,  the  judgment  wiU 
he  void.     Ante,  pp.  12,  20,  23. 

In  every  action  which  is  prosecuted  to  its  final  termination,  the  liti- 
gant parties  present  to  the  court  the  facts  to  be  considered,  and  the 
points  of  law  to  be  resolved,  and  the  judgment  is  the  result  of  a  full 
examination  of  all'these  matters. 

But  although  the  judge  or  court  pronounces  the  decision,  the  judg- 
ment is  really  the  sentence  or  decision  of  the  law,  and  the  judge  or 
court  is  the  mere  instrument  for  expressing  the  determination  of  the 
law. 

§  2.  Kinds  of  judgment.  In  justices'  courts  there  are  but  few  va- 
rieties in  the  mode  of  entering  judgment,  and  these  are  very  simple  in 
form. 

In  courts  of  record  there  are  several  kinds  of  judgment  which  are  ap- 
propriate and  legal  when  applied  to  those  courts,  but  which  are  not  at 
all  proper  or  appKcable  to  justices'  courts.  And  in  discussing  the  sub- 
ject under  consideration,  no  explanation  will  be  given  of  any  judgments, 
except  such  as  are  appropriate  to  these  courts. 

In  civil  actions,  judgments  are  usually  divided  into  four  classes  or 
kinds : 

1.  When  the  facts  are  admitted  by  the  parties,  but  the  law  is  dispu- 
ted, as  in  the  case  of  a  judgment  upon  demuj-rers,  see  ante,  341-344:. 
2.  When  the  law  is  admitted,  but  the  facts  are  disputed,  as  in  the  case 
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of  a  judgment  upon  a  verdict.  Ante,  744.  3.  When  both  the  law  or 
the  facts  are  admitted  by  confession  of  judgment,  or  by  voluntary  non- 
suit. 4.  By  the  default  of  either  party  in  the  course  of  the  proceed- 
ings. But  judgment  by  default  is  not  entered  in  justices'  courts, 
except  upon  a  failure  to  answer  a  verified  complaint  which  has  been 
served  with  the  summons. 

These  four  species  of  judgments  are  again  divided  into  such  as  are 
either  intei^locutory  ov  final.  An  interlocutory  judgment  is  one  given 
in  the  course  of  a  cause  before  final  judgment.  This  form  of  judg- 
ment is  rarely  pronounced  in  a  jiistice's  court.  There  is  one  case,  how- 
ever, in  which  this  is  appropriate.  "When  a  pleading  is  demurred  to, 
and  the  demurrer  is  sustained,  the  judgment  is  not  final,  but  interloc- 
utory, and  it  requires  the  party  to  amend  his  defective  pleading. 
Ante,  341-344. 

A  final  judgment  is  one  which  puts  an  end  to  the  action.  And 
when  issues  have  been  joined  upon  questions  of  fact,  the  jury  or  the 
justice  try  the  issues  aaid  assess  the  damages,  and  the  judgment  is  final 
in  the  first  instance  either  that  the  plaintiff  recover  the  damages  as- 
sessed, or  that  the  defendant  is  entitled  to  the  sum  claimed  by  way  of 
set-ofE,  etc.  In  all  cases  of  final  judgment  the  general  rule  is  that  the 
jixdgment  rendered  by  the  justice  is  peremptory,  and  is  collectible  of 
the  goods  and  chattels  of  the  unsuccessful  party,  whether  plaintiflE  or 
defendant.  There  is  an  exception  to  this  rule  where  the  plaintiff  sues 
as  an  executor  or  administrator,  and  a  set-off  is  allowed.  Yol.  1,  p.  28, 
§  506. 

§  3.  Judgment  toy  default.  In  courts  of  record  there  are  cases  in 
which  a  judgment  may  be  rendered  against  a  defendant  by  default, 
provided  he  neglects  or  refuses  to  interpose  a  defense. 

Before  the  change  in  the  practice  in  justices'  courts  made  by  the  act 
of  1881,  a  justice  of  the  peace  had  no  power  to  render  a  judgment 
against  a  defendant  who  had  failed  to  appear  or  answer  in  an  action, 
without  first  requiring  the  plaintiff  to  prove  his  cause  of  action,  except 
in  certain  local  courts.  Vol.  1,  p.  9,  §  2891 ;  id.,  p.  39,  §  2988.  Not 
only  was  the  plaintiff  required  to  prove  his  cause  of  action,  notwith- 
standing defendant's  default,  but  .he  was  required  to  prove  it  by  legal 
evidence;  and  if  the  justice  rendered  a  judgment  for  the  plaintiff 
founded  upon  illegal  or  incompetent  evidence,  or  upon  insufficient  evi- 
dence, it  could  be  reversed  upon  appeal,  although  the  defendant  did 
not  appear  at  the  trial.  Armstrong  v.  Smith,  4A:  Barb.  120 ;  Perhins 
V.  Stebhins,  29  id.  523  ;  Norihrup  v.  Jaokson,  13  Wend.  85  ;  Squier 
V.   Gould,  14  id.  159 ;    Warnich  v.  Crane,  4  Denio,  460 ;  Svdft  v. 
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Falconer,  2  Sandf .  640  ;  Carter  v.  Dallimore,  id.  222 ;  Jones  v.  Prid- 
ham,  3  E.  D.  Smith,  155  ;  Alburtis  v.  McOready,  2  id.  39  ;  Howard 
V.  Brown,  id.  247 ;  Storp  v.  Rarbutt,  4  id.  464. 

The  practice  in  this  respect  is  unchanged,  except  that  where  a  com- 
plaint, duly  verified,  has  been  served  with  the  summons  in  an  ac- 
tion arising  on  contract,  or  on  an  account,  a  .d  the  defendant,  at  the 
time  of  the  return  of  the  summons,  fails  to  file  a  written  verified 
answer,  or  to  demur  to  the  complaint,  the  justice  must,  upon  filing  the 
summons  and  complaint,  with  due  proof  of  the  service  thereof; 
enter  judgment  for  the  plaintiff  against  the  defendant  for  the  amount 
demanded  in  the  complaint,  with  costs,  without  further  proof .  Yol.  1, 
p.  177;  Laws  of  1881,  chap.  414.  In  such  case,  the  failure  to  answer  or 
demur  is  deemed  an  admission  by  the  defendant  of  the  truth  of  all  the 
allegations  of  the  complaint,  and  this  implied  admission  takes  the  place 
of  other  proof. 

The  Code  of  Civil  Procedm-e  contains  a  somewhat  similar  provision 
for  judgment  by  default  in  an  action  brought  in  a  justice's  court  of  the 
city  of  Brooklyn,  to  recover  on  or  for  the  breach  of  a  contract,  express  or 
implied.     Vol.  1,  p.  80,  §"  3126. 

The  proceedings  to  recover  judgment  upon  the  failure  of  the  defend- 
ant to  file  a  verified  answer  to  a  verified  complaint  are  few  and  simple. 
The  plaintiff  should  attend  before  the  justice  upon  the  rettirn  day  of 
the  summons,  in  person  or  by  attorney.  The  constable  will  make  his 
return  of  personal  service  of  the  summons  and  complaint  upon  the  de- 
fendant, and  this  return  will  be  sufficient  evidence  of  such  service.  After 
waiting  an  hour  for  the  appearance  of  the  defendant,  the  justice  should 
file  the  summons  and  complaint  with  the  proof  of  service,  and  enter 
judgment  for  the  plaintiff  against  the  defendant  for  the  amount  de- 
manded in  the  complaint,  with  costs.  The  proceeding  will  be  the  same 
in  case  the  defendant  appears  upon  the  return  day  of  the  summons  and 
neither  demurs  to  the  complaint  nor  files  a  verified  answer  in  writing 
as  required  by  the  statute.  An  oral  answer,  or  a  written  unverified 
answer,  will  not  take  the  place  of  the  written  verified  answer  re- 
quired by  the  statute,  and  prevent  the  entry  of  judgment  by  de- 
fault. But. before  a  judgment  is  rendered  against  a  defendant  who  has 
interposed  an  unverified  answer,  or  an  answer  defectively  verified,  the 
justice  ought  to  point  out  to  the  defendant  the  failure  to  comply  with- 
the  requirement  of  the  statute,  and  give  him  an  opportunity  to  correct 
the  defect. 

In  case  no  verified  complaint  was  served  the  summons  and  the  de- 
fendant does  not  appear  on  the  return  day,  and  the  plaintiff  is  then  pre- 
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pared  to  prove  his  case,  he  may  proceed  with  the  action  by  putting  in 
his  complaint,  introducing  his  evidence,  and  taking  judgment. 

As  to  the  power  of  the  justice  to  relieve  a  defendant  from  the  con- 
sequences of  a  default,  see  ante,  745. 

The  rule  requiring  a  plaintiff  to  prove  his  case,  does  not  extend  so 
far  as  to  require  him  to  anticipate  and  negative  a  defense  which  might 
have  been  pleaded.  Humphrey  v.  Persons,  23  Barb.  314. 

§  4.  Judgment  on  issues  of  law.  This  subject  has  been  sufficiently 
explained  in  a  previous  place.  Ante,  341. 

§  5.  Judgment  on  issues  of  fact.  There  are  frequently  several 
issues  joined  in  an  action.  If  the  plaintiff's  complaint  contains  several 
separate  counts  for  different  causes  of  action,  and  issue  is  taken  upon 
each  count,  there  will,  of  course,  be  several  issues. 

So,  too,  the  defendant  may  interpose  affirmative  defenses,  either  as 
a  bar  to  the  plaintiff's  claim  or  by  way  of  set-off.  In  such  cases  there 
will  be  issues  raised  for  trial.  But,  in  whatever  manner  the  issues  may 
arise,  the  sole  object  of  every  issue  is  to  present  a  matter  for  trial  and 
judgment.  The  general  rule  is  that  judgment  will  be  entered  in  favor 
of  the  party  who  prevaOs  upon  the  whole  record. 

Suppose  the  plaintiff  sues  for  several  distinct  trespasses,  and  he  proves 
them  all,  but  the  defendant  establishes  a  defense  by  way  of  accord  and 
satisfaction  to  a  portion  of  the  causes  of  action,  in  such  a  case  the  plaint- 
iff will  recover  judgment  if  there  is  but  a  single  cause  of  action  un- 
answered. Again,  if  the  action  is  brought  upon  several  separate  prom- 
issory notes,  and  a  defense  is  made  out  to  a  portion  of  them,  but  not 
as  to  all,  in  that  case  the  plaintiff  will  have  judgment  for  so  much  as 
is  proved  and  unanswered. 

The  plaintiff  may  prove  a  cause  of  action  against  the  defendant  and 
yet  the  defendant  may  be  entitled  to  judgment.  For  instance,  if  an 
order  of  arrest  has  been  granted  and  executed  in  a  case  specified  in  sub- 
division third  of  section  2895  of  the  Code  of  Civil  Procedure,  the  plaint- 
iff cannot  recover  upon  a  default,  and  the  defendant  is  entitled  to 
judgment  upon  a  trial,  unless  the  plaintiff  establishes  all  the  matters  of 
fact  which  are  required  by  that  subdivision  to  entitle  him  to  an  order 
of  arrest.     Vol.  1,  p.  12,  §  2903. 

Further,  suppose  that  the  plaintiff  sues  upon  claims  which  permit  the 

•defendant    to   interpose   a  set-off,   and   the  set-off  is  set    up  in  the 

answer.     If  the  plaintiff's  entire  claim  is  proved  or  admitted  it  does  not 

follow  of  course  that  he  will  recover  judgment,  for  if   the  defendant 

establishes  his  set-off,  and  it  is  greater  in  amount  than  the  plaintiff's  de- 
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mand,  the  defendant  will  then  be  entitled  to  judgment  for  the  balance 
due  him.     See  vol.  1,  p.  28,  §  506 ;  p.  29,  §2949. 

In  actions  upon  money  demands,  such  as  bills  or  notes,  bonds,  and 
the  like,  the  judgment,  if  in  favor  of  the  plaintiff,  is  that  he  recover  the 
amount  due,  with  such  legal  damages  as  may  be  allowed  by  law, 
together  with  the  costs  of  the  action.  If  the  judgment  is  in  favor  of 
the  defendant,  it  is  that  he  recover  his  costs,  unless  he  has  interposed 
and  established  a  set-ofE  for  a  greater  sum  than  the  plaintiff's  demand, 
in  which  case  judgment  is  entered  in  favor  of  the  defendant  for  the 
balance,  with  costs.  In  actions  upon  contracts  for  the  recovery  of 
damages  for  a  breach  thereof,  the  plaintiff,  if  successful,  recovers  such 
damages  as  may  be  assessed  by  a  jury  or  the  justice,  with  costs.  If  the 
defendant  succeeds,  the  judgment  is  for  costs.  So,  in  actions  for  torts 
the  general  rule  is  that  the  plaintiff,  if  successful,  recovers  the  amount 
of  damages  assessed,  with  the  costs  of  the  action  ;  while,  on  the  other 
hand,  a  successful  defendant  recovers  judgment  for  his  costs. 

Judgment  for  the  plaintiff,'  in  an  action  upon  a  bond  gi\'^en  by  a  third 
person  claiming  property  which  has  been  attached  in  an  action  in  jus- 
tice's court,  mnst  award  to  the  plaintiff  the  vahie  of  the  property 
seized  and  delivered  to  the  claimant,  with  interest  thereupon  from  the 
time  of  the  delivery.     Yol.  1,  p.  16,  §  2913. 

The  requisites  of  a  judgment  in  an  action  to  recover  a  chattel,  with 
or  without  damages  for  the  wrongful  taking  or  detention,  has  been 
already  noticed.  See  ante,  230.  If,  from  a  defect  of  proof,  the  plaintiff 
is  nonsuited  on  the  trial,  the  defendant  is  entitled  to  a  judgment  for 
the  return  of  the  property,  without  giving  any  proof  of  his  title.  Mc- 
Gurdy  v.  Broion,  1  Duer,  101.     See  vol.  2,  pp.  642,  645. 

§  6.  Judgment  on  issues  of  law  and  of  fact.  Where  there 
are  several  separate  causes  of  action  set  out  in  the  complaint,  there 
may  be  issues  of  law  and  of  fact  in  the  same  action,  since  some  of  the 
causes  of  action  may  be  demui-red  to,  and  issues  of  fact  joined  on  the 
others.  The  mode  of  disposing  of  the  issues  in  sucli  a  case  is  pointed 
out.     Ante,  341. 

§  7.  Judgment  of  nonsuit.  There  are  several  cases  in  which 
a  judgment  of  nonsuit  is  required  by  statute.  Yol.  1,  p.  44,  §  301 3. 
But  tliere  are  other  instances  in  which  a  judgment  of  nonsuit  must  be 
rendered.  If  the  plaintiff  fails  to  sustain  his  action  by  proof  at  the 
trial,  the  justice  may  grant  a  nonsuit  upon  a  proper  motion,  and  a  judg- 
ment of  nonsuit  follows,  with  the  costs  of  the  action.  But  there  may 
be  voluntary,  as  well  as  compulsory  nonsuits,  and,  if  the  plaintiff  is 
satisfied  that  the  evidence  is  not  sufficient  to  entitle  him  to  a  verdict, 
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he  may  elect  to  become  nonsuited  by  withdrawing  his  action.  But  the 
plaintiff  cannot  submit  to  a  nonsuit  or  withdraw  the  action  after  the 
cause  has  been  committed  to  the  jury.  Vol.  1,  p.  43,  §  3007.  And 
after  the  cause  has  been  tried  before  a  jury,  and  it  has  been  submitted 
to  them  for  decision  upon  all  the  evidence  given  by  the  parties,  it  will 
then  be  too  late  to  take  the  cause  from  them  and  nonsuit  the  plaintiff 
iipon  the  motion  of  the  defendant.  Young  v.  Hubbell,  3  Johns.  430. 
So,  when  an  action  has  been  tried  before  a  justice  without  a  jury,  and 
the  cause  submitted  to  him  for  final  judgment,  it  will  afterward  be  too 
late  for  the  plaintiff  to  withdraw  the  action  and  submit  to  a  nonsuit. 
Mwell  V.  McQueen,  10  Wend.  519 ;  Shall  v.  Lathrop,  3  Hill,  237 ; 
Peters  v.  Diossy,  3  E.  D.  Smith,  115 ;  Mess  v.  Beekmcm,  11  Johns. 
457.  And,  in  such  a  case,  if  the  justice  should  decide  to  grant  a  non- 
suit, and  should  enter  a  judgment  in  form  for  a  nonsuit,  instead  of  on 
the  merits,  such  a  judgment  will,  nevertheless,  be  a  final  judgment,  and 
be  a  conclusive  bar  to  a  second  action  for  the  same  cause.  lb. 

But  a  cause  may  be  submitted  conditionally,  with  a  reservation  of  a 
right  on  the  part  of  the  plaintiff  to  withdraw  the  action ;  and  if  the 
parties  agree  to  such  an  arrangement,  it  will  be  binding ;  and  if  entered 
into  the  justice's  docket  it  becomes  a  part  of  the  record,  and  cannot  be 
contradicted  by  parol  evidence.     Smith  v.  Cojnpton,  20  Barb.  262. 

So,  where  a  cause  is  tried  before  the  justice  without  a  jury,  and  a 
motion  is  made  for  a  nonsuit,  but  the  decision  of  the  motion  is  reserved, 
the  justice  may  grant  a  nonsuit  within  the  four  days.  Seaman  v.  Ward, 
1  Hilt.  52. 

The  mere  submission  of  the  cause  to  the  justice  for  his  decision, 
after  the  trial  upon  the  merits,  will  not  be  a  bar  to  a  subsequent  action 
in  the  event  that  no  judgment  is  entered  in  pursuance  of  the  first  trial- 
Young  V.  Eummell,  5  Hill,  60  ;  S.  C,  7  id.  503.     See  vol.  2,  p.  749- 

When  the  docket  of  a  justice  shows  that  a  judgment  of  nonsuit  was 
rendered,  parol  evidence  is  not  admissible  to  contradict  it  by  showing 
that  the  cause  was  heard  and  decided  upon  the  merits.  Brintnall  v. 
Foster,  7  Wend.  103.     And  see  Smith  v.  Compton,  20  Barb.  262. 

Where  a  justice  improperly  grants  a  nonsuit,  and  enters  a  judgment 
thereon,  which  is  reversed  on  appeal,  the  justice  cannot  proceed  with 
the  case  as  though  no  nonsuit  had  been  granted ;  but  the  plaintiff  must 
bring  a  new  action,  if  he  wishes  to  prosecute  the  claim  further.  Anony- 
7nous,  9  Wend.  503. 

§  8.  Judgment  of  discontinuance.  There  are  several  instances 
ill  which  the  statute  requires  the  entry  of  a  judgment  of  diseontimi- 
ance.     One  instance  is  where  an  answer  of  title  to  land  has  been 
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properly  interposed  to  the  whole  complaint.  Yol.  1,  p.  30,  §  2954. 
Another  instance  is  where,  upon  the  trial  of  the  action,  the  sum  total 
of  the  accounts  of  both  parties,  proved  to  the  satisfaction  of  the  justice, 
exceeds  $400.  Id.,  p.  29,  §  2950.  Another  instance  is  where  the  defend- 
ant has  established  a  counter-claim  exceeding  the  plaintiff's  demand, 
and  amounting  to  more  than  $200,  and  elects  to  have  such  judgment 
rendered. '  Id.,  §  2949.  Another  instance  is  where  the  defendant  has 
established  a  counter-claim  exceeding  the  plaintiff's  demand,  no  part  of 
which  is  due  from  the  plaintiff,  and  elects  to  have  such  judgment  ren- 
dered, lb.  A  judgment  of  discontinuance  is  also  proper  when  the 
justice  is  absent  for  more  than  an  hour  after  the  summons  is  returna- 
ble, or  after  the  time  to  which  the  trial  has  been  adjourned.  See  vol. 
1,  p.  63,  §  3075 ;  ante,  233.  Or  when  the  justice  is  disqualified  for  a 
reason  specified  in  section  46  of  the  Code.  See  vol.  1,  p.  106,  §  46  ; 
id.,  p.  63,  §  3075 ;  cmte,  46.  Or  where  the  defendant  is  an  infant  for 
whom  no  guardian  ad  litem  has  been  appointed.  Yol.  1,  p.  63,  §  3075  ; 
ante,  85. 

A  very  informal  judgment  of  aiscontinuance  has  been  held  sufficient 
where  such  judgment  is  the  necessary  consequence  of  the  facts  stated. 
Brad/ner  v.  Howa/rd,  75  N.  T.  417. 

The  effect  of  a  discontinuance  is  merely  to  terminate  the  existing 
action.  It  is  no  bar  to  a  future  action  for  the  same  cause  for  which  the 
first  one  was  instituted,  though  if  rendered  upon  the  ground  that  the 
justice  had  no  jurisdiction,  it  will  estop  the  defendant  from  claiming,  in 
another  action,  that  the  decision  was  erroneous,  and  that  the  justice  had 
jurisdiction.  lb. 

§  9.  Judgment^  when  to  be  rendered.  The  statute  has  pre- 
scribed the  times  when  judgment  shall  be  rendered  in  the  cases 
specified.     Yol.  1,  p.  44,  §  3015. 

In  the  following  cases  it  must  be  done  forthwith ;  1.  Where  the 
plaintiff  is  nonsuited.  2.  If  he  discontinues  or  withdraws  his  action. 
3.  "Where  judgment  is  confessed.  4.  Where  a  verdict  is  rendered  in 
favor  of  either  party.  5.  Where  the  defendant  is  in  custody  at  the 
close  of  the  trial.  lb. 

In  all  other  cases  the  justice  must  render  the  judgment  within  four 
days  after  the  cause  is  finally  submitted.  lb.  A  justice  has  four  days 
in  which  to  decide  a  summary  proceeding  instituted  before  him.  People 
V.  Loomis,  27  Hun,  328. 

Where  a  judgment  is  rendered  upon  an  offer  made  by  the  defendant, 
it  must  be  done  before  answering  in  the  action.  See  the  practice  in 
full ;  ante,  263  to  267. 
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Where  a  cause  is  tried  before  a  justice  without  a  jury,  judgment 
must  be  rendered  within  four  days  after  the  submission  for  a  final 
decision ;  and  if  it  is  not  rendered  until  after  that  time  it  will  be  erro- 
neous. Watson  V.  Dcwis,  19  "Wend.  371 ;  Berriam,  v.  Ohmtead,  4  E. 
D.  Smith,  279 ;  Wiseman  v.  Panama  R.  R.  Co.,  1  Hilt.  300 ;  Bloomer 
V.  Merrill,  29  How.  259 ;  1  Daly,  485 ;  Fish  v.  Emerson,  44  N.  Y. 
376  ;  Stephens  v.  Santee,  49  id.  35. 

The  justice  may  take  four  days  from  the  time  when  the  cause  was 
finally  submitted  for  judgment.  And  where  a  cause  is  tried  before  the 
justice,  and  the  evidence  introduced,  and  the  cause  then  adjourned  by 
consent  to  a  future  day  for  summing  up,  the  cause  will  not  be  consid- 
ered as  finally  submitted  until  the  summing  up,  and  the  justice  may 
take  four  days  from  that  time  within  which  to  render  judgment. 
Heidenheimer  v.  Wilson,  31  Barb.  637. 

If  the  fourth  day  falls  on  Sunday,  judgment  must  be  rendered  on 
the  day  preceding ;  and  if  it  is  not  rendered  until  the  Monday  follow- 
ing it  will  be  erroneous.  Bissell  v.  Bissell,  11  Barb.  96.  And  see 
Ec  parte  Dodge,  7  Cow.  147;  Youmans  v.  Simmons,  7  Hun,  466; 
Keai/vn,g  v.  Serrell,  5  Daly,  278.  If  the  judgment  appears  upon  its 
face  to  have  been  rendered  upon  Sunday,  and  is  attacked  for  irregu- 
larity on  that  ground,  upon  appeal,  the  justice  may  show  by  his  return 
that  it  was  actually  rendered  on  Monday,  and  dated  on  Sunday  by 
mistake.  lb. 

The  decision  of  the  justice  must  be  evidenced  by  some  oificial  act ; 
and  it  will  be  of  no  consequence  that  the  justice  decided  the  cause  in 
his  own  mind,  if  he  did  not  enter  the  judgment  in  his  minutes  or 
docket,  or  in  some  other  legal  maimer.  A  decision  in  the  mind  of  the 
justice  is  not  a  legal  rendering  of  judgment,  and  will  not  constitute 
a  judgment  in  law.  Seaman  v.  Ward,  1  Hilt.  52 ;  Stephens  v.  Santee, 
51  Barb.  532.  Although  the  statute  is  imperative  as  to  the  time  within 
which  judgment  must  be  rendered,  that  does  not  prevent  the  parties 
from  agreeing  to  extend  the  time  beyond  the  limit  of  four  days,  and 
a  stipulation  that  the  justice  may  take  any  specified  number  of  days 
instead  of  four  for  the  purpose  of  rendering  judgment  will  be  valid 
and  enforced  by  the  courts.  Keating  v.  Serrell,  5  Daly,  278 ;  Barnes 
V.  Badger,  41  Barb.  98.  And  where  the  parties  have  stipulated  that 
the  justice  may  take  five  days  for  the  purpose  of  rendering  judgment, 
and  the  judgment  is  rendered  on  the  fifth  day,  the  defeated  party  wiU 
be  estopped  from  alleging  that  the  judgment  was  not  rendered  in  time, 
lb.     If  the  last  day  fixed  by  the  stipulation  falls  on  Sunday,  the  justice 
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may  lawfully  render  judgment  on  the  day  following.  Keating  v. 
Serrell,  5  Daly,  278. 

When  the  action  has  been  tried  before  a  jury,  and  a  verdict  rendered, 
the  statute  requires  that  judgment  shall  be  rendered  forthwith.  This 
statute  is  enforced  quite  strictly  as  to  the  time  of  rendering  the  judg- 
ment, but  is  interpreted  quite  liberally  as  to  the  mcmner.  ISTo  legal 
judgment  can  be  rendered  upon  the  verdict  of  a  jury  after  the  day 
upon  which  the  verdict  was  rendered.  Sibley  v.  Howard,  3  Denio, 
72.  That  is,  the  justice  must  complete  the  exercise  of  his  judicial 
powers  upon  the  day  the  verdict  is  rendered,  though  he  may  perform 
any  merely  ministerial  act  in  relation  to  the  judgment  upon  any  day 
afterward.  When  a  verdict  has  been  received  and  entered  in  the 
docket  of  the  justice,  his  only  remaining  judicial  duty  is  to  determine 
the  amount  of  costs  to  which  the  prevailing  party  is  entitled,  and  add 
this  to  the  verdict.  This  must  be  done  upon  the  day  the  verdict  is 
rendered  as  it  is  a  judicial  act,  and  a,  part  of  the  act  of  entering  judg- 
ment. If  this  act  is  delayed  until  a  day  subsequent  to  that  upon  which 
the  verdict  was  rendered,  the  judgment  will  be  erroneous  and  may  be 
reversed  upon  appeal.  Sibley  v.  Howard,  3  Denio,  72.  But  if  the 
justice  upon  receiving  the  verdict  forthwith  enters  it  in  his  docket- 
book,  determines  the  amount  of  costs  to  which  the  prevailing  party  is 
entitled,  adds  the  same  to  the  verdict,  and  enters  the  amount  under 
the  entry  of  the  verdict  in  his  docket-book,  this  will  be  held  to  be  a 
sufficient  compliance  with  the  statute  to  sustain  the  judgment  on  ap- 
peal, although  the  justice  does  not  on  that  day  enter  in  the  docket  the 
words  "judgment  for  the  plaintiff"  or  "judgment  for  the  defendant" 
immediately  preceding  the  statement  of  the  amount  of  the  verdict  and 
costs.  These  words  may  be  entered  by  the  justice  at  any  time,  and 
may  for  the  purpose  of  sustaining  the  proceedings  be  regarded  as  made. 
Stephens  v.  Sa/atee,  49  N.  Y.  35.  So  the  statute  requires  the  entry 
of  the  judgment  in  the  docket-book.  But  the  duty  of  making  this 
entry  has  been  held  to  be  directory  merely,  owing  to  its  ministerial 
character ;  and  that  although  the  statute  prescribes  four  days  as  the 
time  within  which  this  is  to  be  done,  it  is  not  a  limitation  upon  the 
powers  of  the  justice;  and  that  a  valid  entry  maybe-made  afterward,  if 
the  judgment  has  been  entered  by  the  justice  in  his  minutes  of  the 
trial  in  proper  form  and  in  due  time.  Fish  v.  Emerson,  44  N.  Y. 
376;  Walrod  v,  Shuler,  2  id.  134;  Hall  v.  Tuttle,  6  Hill,  38;  Dalton 
V.  Loughlin,  4  Abb.  N.  0.  187 ;  Goodrich  v.  Sulli/vam,,  IN.  Y.  Sup. 
Ct.  (T.  &  0.)  191. 

The  statute  authorizes  courts  to  be  open  for  the  purpose  of  receiving  a 
105 
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verdict  or  discharging  a  jury  oa  Sunday,  but  prohibits  the  transaction  of 
any  other  business  on  that  day.  Vol.  1,  p.  105,  §  6.  A  verdict  rendered 
on  Sunday  is,  therefore,  valid,  and  a  judgment  rendered  thereon  upon 
the  same  day  is  invalid.  Hoghtaling  v.  Oshorn,  15  Johns.  119.  The 
statute  requiring  a  j  ustice  to  render  j  udgment  forthwith  in  all  cases  where 
a  verdict  is  rendered  must  harmonize  with  the  provision  which  forbids 
the  transaction  of  any  business  in  court  on  Sunday.  The  justice  must 
receive  and  record  the  verdict  on  Sunday,  and  render  his  judgment  on 
the  next  day  when  business  may  be  transacted.  The  time  intervening 
between  the  rendition  of  the  verdict  on  Sunday,  and  the  action  taken 
by  the  justice  in  rendering  judgment  on  the  following  day,  is  to  be  re- 
garded as  a  period  during  which  his  authority  is  suspended,  to  be 
resumed  and  continued  when  holy  time  has  expired.  Allen  v.  God- 
frey, 44  N.  T.  433.  If  the  justice  assumes  to  enter  judgment  on  Sun- 
day, his  act,  being  whoUy  void,  will  not  affect  the  validity  of  a  judg- 
ment entered  upon  the  next  day.  lb. 

A  statute  which  prohibits  the  service  of  process  on  Saturday  upon 
such  persons  as  keep  that  day  as  the  Sabbath  is  not  so  construed  as  to 
invalidate  a  judgment  rendered  against  such  a  person  on  Saturday, 
where  the  process  had  been  regularly  and  legally  served  on  a  previous 
day.     Maxson  v.  Annas,  1  Denio,  204. 

And  so  a  judgment  may  be  legally  rendered  by  a  justice  on  the  day 
of  a  general  election,  where  the  cause  was  tried  before  him  and  sub- 
mitted on  a  previous  day.     Rice  v.  Mead,  22  How.  445. 

Where  it  is  sought  to  reverse  a  judgment  on  the  ground  that  it  was 
not  rendered  forthwith,  the  error  must  appear  affirmatively,  or  the  judg- 
ment will  be  affirmed.  In  one  case  the  return  stated  that  the  cause 
was  tried  by  a  jury  on  the  11th  day  of  March,  and  that  the  jury  returned 
into  court  and  rendered  a  verdict  for  the  plaintiff,  upon  which  the  jus- 
tice rendered  judgment  in  favor  of  the  plaintiff  on  the  12th  day  of 
March,  and  it  was  held  that  it  might  be  fairly  inferred  that  the  verdict 
was  not  rendered  until  the  12th  of  March,  although  the  trial  com- 
menced on  the  day  preceding,  and  the  judgment  was  affirmed.  Beat- 
tie  V.  Qua,  15  Barb.  132. 

§  10.  Judgment,  how  rendered.  The  statute  provides  that  the 
justice  shall  enter  his  judgment  in  his  docket-book.  Vol.  1,  p.  44, 
§  3015.  The  time  when  it  must  be  entered  has  been  considered  in  the 
preceding  section.  The  correct  practice  is  to  enter  the  judgment  in 
the  docket  in  the  first  instance,  promptly,  and  within  the  prescribed 
time. 

The  statute  requires  all  legal  proceedings  to  be  in  the  English  Ian- 
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guage.  But  where  the  essential  facts  of  the  judgment  are  intelligible 
it  will  be  valid,  notwithstanding  the  fact  that  sonae  of  the  words  are 
very  incorrectly  spelled.     Jackson  v.  Browner,  7  Wend.  388. 

There  are  some  cases  in  which  there  may  be  separate  judgments  as 
to  the  several  defendants.  When  the  action  is  for  a  tort,  and  there 
are  several  defendants,  there  may  be  a  judgment  against  some  of  the 
defendants  and  in  favor  of  others.  Ballwrd  v.  Lookwood,  1  Daly,  158 ; 
Moon  v.  Eldred,  3  HHl,  104 ;  Dominiok  v.  EacTcer,  3  Barb.  18 ;  Noyes  v. 
Hewitt,  18  Wend.  141, 142, 143  ;  Van  Deusen  v.  Yan  Slych,  15  Johns. 
223.  If  there  is  no  evidence  whatever  against  one  of  the  defendants 
in  an  action  for  a  tort,  the  court  should,  if  requested,  direct  the  jury  to 
find  a  verdict  for  such  defendant,  if  the  cause  is  tried  by  a  jury  ;  or  he 
should,  himself,  discharge  him  if  there  is  no  jury.  lb.  If,  however, 
there  is  any  evidence  whatever  the  question  must  be  submitted  to  the 
jury.  lb.  In  those  cases  in  which  the  defendant  is  entitled  to  a  dis- 
charge, it  will  be  error  to  refuse  it  on  a  proper  application.  lb.  If  the 
trial  is  by  jury,  and  there  is  no  evidence  against  one  of  the  defendants, 
it  will  not  be  error  for  the  justice  to  discharge  him,  instead  of  directing 
the  jury  to  acquit  him.  Noyes  v.  Hewitt,  18  Wend.  141, 143.  The 
correct  practice,  however,  is  to  direct  the  jury  to  acquit  him,  which  is 
done,  as  a  matter  of  course,  by  the  jury.  lb.  Where  the  cause  is  tried 
by  a  justice  without  a  jury,  and  a  defendant  is  entitled  to  be  discharged, 
this  is  usually  done  at  the  close  of  the  plaintiff's  evidence.  Moon  v. 
Eldred,  3  HiU,  104.  But  in  all  such  cases  of  discharging  a  defendant 
there  should  be  no  judgment  entered  until  the  trial  is  completed.  lb. 
In  one  case  the  justice  discharged  one  defendant  at  the  close  of  the 
plaintiff's  case,  and  entered  judgment  forthwith  in  favor  of  such  defend- 
ant against  the  plaintiff  for  costs ;  and  at  the  close  of  the  trial  the  jus- 
tice rendered  a  judgment  of  nonsuit  against  the  plaintiff,  and  also 
entered  up  a  judgment  against  him  for  costs  in  favor  of  the  latter  de- 
fendant ;  and  this  was  held  to  be  erroneous,  upon  the  ground  that  no 
judgment  should  have  been  rendered  until  the  trial  was  completed,  and 
in  that  case  if  judgment  was  rendered  in  favor  of  both  defendants 
against  the  plaintiff'  there  could  be  but  one  judgment ;  while,  if  the 
judgment  had  been  in  favor  of  the  plaintiff  against  one  defendant,  and 
against  the  plaintiff  and  in  favor  of  the  other  defendant,  there  ought 
to  be  two  separate  judgments,  one  in  favor  of  the  plaintiff  against  one 
defendant,  and  the  other  in  favor  of  the  other  defendant  against  the 
plaintiff,  for  costs.  lb.  After  the  evidence  is  closed  and  the  jury  have 
retired,  it  is  too  late  to  move  for  the  discharge  of  one  of  the  defendants, 
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on  the  ground  that  there  is  no  evidence  against  him.  Laba/r  v.  Kop- 
Ivn,  4  N.  Y.  547. 

There  are  also  some  cases  in  which  there  may  be  separate  judgments 
even  in  actions  upon  contracts.  If  the  action  is  brought  upon  a  negoti- 
able promissory  note,  and  the  makers  and  indorsers  are  joined,  there 
may  be  a  separate  judgment  against  those  who  are  proved  hable,  and  a 
judgment  in  favor  of  those  who  show  a  valid  defense,  or  against  whom 
no  cause  of  action  is  made  out.  Parker  v.  Jackson,  16  Barb.  33.  And 
see  Bank  of  Attica  v.  Wolf,  18  How.  102  ;  Zink  v.  Attenburg,  id.  108  ; 
Wilklow  V.  Bell,  id.  397.  The  principle  of  the  decision  is  that  a  sepa- 
rate judgment  may  be  rendered  in  any  case  in  which  a  separate  action 
might  have  been  brought.  lb.  If  several  defendants  are  sued,  and  one  of 
them  pleads  infancy,  and  proves  it  on  the  trial,  the  court  may  allow  the 
plaintiff  to  discontinue  as  to  him  without  costs,  and  proceed  with  the  ac- 
tion against  the  others.  Butler  v.  Morris,  1  Bosw.  329. 

Although  there  is  a  joint  contract  by  several  persons,  and  one  of  them 
may  have  been  released  under  the  Joint  Debtors  Act,  this  will  not  prevent 
a  recovery  against  the  other  parties.  Moss  v.  Jerome,  10  Bosw.  220. 
But,  in  an  action  against  several  parties,  who  are  charged  as  joint  debtors 
or  obligors,  and  where  all  are  named  as  defendants,  though  but  one  is 
served  with  process,  a  several  judgment  cannot  be  given  against  the  one 
served,  where  the  plaintiff  fails  to  show  a  joint  liability  on  the  part  of 
the  other  defendants,  and  where  a  motion  for  a  nonsuit  on  the  part  of 
the  defendant  served  has  been  denied.  Soger  v.  Nichols,  1  Daly,  1. 

§11.  Form  of  the  judgment.  The  statute  does  not  prescribe  any 
particular  form  of  entering  judgments,  though  it  requires  the  entry  into 
the  docket  of  certain  specified  acts  and  things.  Yol.  1,  p.  84,  §  3140. 
The  validity  of  a  judgment  does  not  depend  upon  a  literal  compliance 
with  the  terms  of  the  statute;  and  if  enough  appears  to  show  that  the 
justice  had  jurisdiction  of  the  parties  to  the  action,  and  of  the  subject- 
matter,  that  the  proceedings  were  regular,  and  the  kind  and  amount  of 
the.  judgment,  and  that  it  was  rendered  in  due  time,  this  will  be  suffi- 
cient. Humphrey  v.  Persons,  23  Barb.  314 ;  Hall  v.  Tuttle,  6  Hill,  42> 
opinion.  Technical  precision  in  matters  of  form  is  not  required  in  jus- 
tice's court.  Bradner  v.  Howard,  75  N.  T.  417.  The  correct  practice 
however,  is  for  the  justice  to  carefully  comply  with  the  statute,  and  all 
questions  as  to  the  regularity  or  validity  of  the  judgment  in  this  respect 
will  thereby  be  avoided.  Ordinarily  the  justice  is  required  to  render 
judgment  for  the  amount  found  and  settled  by  the  verdict  of  the  jury, 
or  the  decision  of  the  justice.  But  the  party,  whether  plaintiff  or 
defendant,  may  remit  a  portion  of  the  amount  found  in  his  favor  and 
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take  judgment  for  the  residue,  and  the  justice  should  render  judgment 
accordingly.  Vol.  1,  p.  44,  §  3016. 

When  a  jury  return  into  court  with  a  verdict  in  favor  of  the  plaint- 
iff for  a  particular  sum,  the  plaintiff  may  remit  any  portion  of  the 
amount  and  take  judgment  for  the  residue.  Cla/rk  v.  Denure,  3  Denio, 
319;  Barber -v.  Rose,  5  Hill,  Y6.  So,  vrhere  a  jury  rendered  a  verdict 
in  favor  of  the  defendant  for  a  specified  sum  in  an  action  of  tort, 
where  no  sum  could  properly  be  found  for  the  defendant,  he  may 
remit  the  amount  and  take  judgment  in  his  favor  generally,  and  this 
will  be  regular.  Burger  v.  Kortright,  4  Johns.  414.  So,  where  the 
case  is  decided  by  the  justice  without  a  jury,  either  party  may  remit 
all,  or  a  portion  of  the  amount  found,  and  take  judgment  for  the  resi- 
due. Putnam  v.  Shelop,  12  Johns.  485.  There  may  be  a  judgment 
in  favor  of  the  defendant  for  the  amount  of  a  set-off  proved  by  him, 
although  the  plaintiff  may  not  have  established  any  claim  on  his  part 
on  the  trial.   Oreenleaf  v.  Low,  4  Denio,  168. 

The  statute  requires  that  certain  incidents  of  the  action  shall  be  en- 
tered in  the  docket-bo6k  kept  by  a  justice  of  the  peace.  Yol.  1,  p.  84, 
§  3140.  The  omission  of  the  justice  to  make  the  entries  required  by 
statute  is  not  a  ground  of  action  against  him,  even  where  the  omission 
may  have  been  the  cause  of  loss  to  another.  James  v.  Hanrtney,  6  HiU, 
487.  In  the  case  just  cited  a  constable  had  duly  returned  an  execu- 
tion, but  the  justice  omitted  to  enter  the  return  in  his  docket.  An 
action  was  afteward  brought  against  the  constable  for  a  neglect  to 
return  the  execution,  and  he  was  unable  to  prove  the  return  of  it  either 
by  the  justice  or  otherwise ;  but  this  was  held  not  to  give  any  right  of 
action  against  the  justice  in  favor  of  the  constable. 

The  manner  of  entering  in  the  docket  the  various  proceedings  in 
an  action  may  not  be  familiar  to  every  person,  and  for  that  reason  a 
general  precedent  for  such  entries  will  be  given. 

Entries  in  jusUce^s  docket  on  jury  trial. 
IE  JUSTICE'S  COURT. 


Bradford  T.  Simmons 

agst. 

Peter  L.  Frederick. 


April  12,  1865,  summons  issued ;  returnable  on  the  20th  instant, 
at  one  o'clock,  p.  m.,  at  my  office.  April  20,  summons  returned,  per- 
sonally served,  by  John  P.  Albro,  constable,  on  the  12th  instant.  Fees, 
$0.50. 

April  20,  both  parties  appeared,  the  plaintiff  in  person,  and  the 
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defendant  by  Richard  H.  Eosa,  who  produced  a  written  authority  (or 
who  swore  to  his  authority).  PlaintifE  complained  on  a  promissory 
note  executed  by  the  defendant  to  him,  and  dated  April  1,  1860,  for 
$25,  payable  one  day  after  date,  and  also  for  goods,  wares  and  mer- 
chandise sold  and  delivered  to  the  defendant,  and  claimed  damages  to 
the  amount  of  $50. 

The  defendant  answered,  and  denied  each  and  every  allegation  in  the 
complaint,  and  also  claimed  a  set-off  of  $25  for  grain  and  wood  sold 
and  delivered  to  plaintiff,  and  also  for  work  and  labor  performed  for 
the  plaintiff. 

On  motion  of  the  plaintiff  (or  of  the  defendant),  the  action  was  ad- 
journed to  the  30th  day  of  April  instant,  at  one  o'clock,  p.  m.,  at  my 
office. 

A  venire  was  issued  at  the  plaintiff's  request  (or  at  the  defendant's) 
returnable  at  the  time  and  place  last  mentioned. 

April  30,  the  parties  appeared  at  one  o'clock,  p.  m.,  and  proceeded 
to  the  trial  of  the  cause.  The  following  jurors  were  returned  as  sum- 
moned upon  the  venire  by  John  P.  Albro,  constable.  (Insert  their, 
names.)  The  following  jurors  who  were  returned  as  summoned,  did 
not  appear.  (Insert  their  names.)  The  following  jurors  appeared.  (In- 
sert their  names.)  The  following  jurors  were  sworn  to  try  the  action. 
(Insert  tlieir  names.) 

Harvey  Pixley  and  Jeremiah  Y.  Marselis  were  sworn  as  witnesses 
for  the  plaintiff,  and  William  Fry  at  the  request  of  the  defendant. 

John  Smith  was  offered  as  a  witness  on  the  part  of  the  defendant,  and 
objected  to  by  the  plaintiff  (state  the  ground  of  objection),  and  re- 
jected. 

After  hearing  the  evidence  (and  the  arguments  of  counsel,  if  any), 
the  jury  retired  under  the  charge  of  John  P.  Albro,  a  constable  duly 
sworn  for  that  purpose,  and  afterward  returned  into  court,  and  the 
plaintiff  having  answered  to  his  name  when  called,  *  the  jury  found  a 
verdict  for  the  plaintiff  for  $50,  damages,  which  was  received  April 
30,  1865,  whereupon,  I  did  forthwith,  and  on  the  30th  day  of  April, 
1865,  render  judgment  for  the  plaintiff  for 

Damages $50  00 

Costs  (stating  the  items),  total  5  00 


$55  00 


April  30,  1865,  execution  against  property  of  defendant  issued  to 
John  P..  Albro,  constable. 

May  10,  1865,  a  notice  of  appeal  was  served  on  me  by  Richard  H 
Rosa,  Esq.,  and  my  fees  and  the  costs  of  the  action  paid  to  me.  A  copy 
of  undertaking  to  stay  proceedings  was  also  served  by  him  on  me  at  the 
same  time. 

The  precedent  which  has  been  given  is  merely  intended  to  give 
a  general  idea  of  the  manner  of    making    entries   in  the  justice's 
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docket.  And  since  each  case  has  features  peculiar  to  itself,  so  in 
each  case  the  entries  must  conform  to  the  facts  as  they  actually 
occur. 

If  the  cause  is  tried  by  the  justice,  without  a  jury,  that  fact  will  be 
evident  by  omitting  any  statements  as  to  the  jury. 

The  foregoing  form  will  be  a  sufficient  guide  for  ordinary  cases ;  but 
since  the  change  in  the  law  which  gives  the  justice  jurisdiction  in 
replevin  actions,  there  are  some  forms  of  judgment  which  ought  to  be 
given  for  such  cases. 

Judgment  for  plaintiff  in  replevin  where  property  was  not  delivered 

to  him. 

State  the  ordinary  proceedings  as  in  the  foregoing  form  down  to 
the  *,  and  then  proceed  thus : 

The  jury  found  by  their  verdict  that  the  plaintiff  was  entitled  to  the 
possession  of  the  property  described  in  the  complaint ;  that  the  value  of 
said  property  is  $100,  and  that  the  damages  sustained  by  the  plaintiff 
by  the  wrongful  taking  (or  detention)  were  $25.  Whereupon  I  did 
forthwith,  on  the  30th  day  of  April,  1865,  render  judgment  that  the 
plaintiff  recover  of  the  defendant  the  possession  of  the  following 
described  personal  property  (describing  it),  or  the  sum  of  $100  in 
case  a  delivery  cannot  be  had  ;  and  also  that  he  recover  $25  damages, 
together  With  $5  costs,  amounting  in  the  whole  to  $130. 

Value  of  property $100  00 

Damages 25  00 

Costs  (stating  the  items)  total 5  00 

$130  00 

Judgment  for  plaintiff  in  replevin,  where  property  was  delivered 

to  him. 
State  the  facts  as  in  the  form,  ante,  83Y,  down  to  the  *,  and  then 
proceed. 

The  jury  found  by  their  verdict  that  the  plaintiff  was  entitled  to  the 
possession  of  the  property  described  in  the  complaint ;  that  the  said 
property  had  been  taken  into  the  possession  of  the  plaintiff,  and  that 
the  damages  sustained  by  the  plaintiff  by  the  wrongful  taking  (  or  de- 
tention) are  $25.  Whereupon  I  did  forthwith,  on  the  30th  day  of 
April,  1865,  render  judgment  that  the  plaintiff  retain  possession  of  the 
following  described '  property  (describe  it),  and  also  that  he  recover 
$25  damages,  together  with  $5  costs,  amounting  in  the  whole  to  $30. 

Damages $25  00 

Costs  Ipy  item,s),  total , 5  00 

$30  00 
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Judgment  for  defendcmt  in  replevin  where  property  was  delivered  to 

plaintiff. 
State  facts  as  in  the  form,  ante,  83 Y,  down  to  the  *,  and  then  pro- 
ceed as  follows : 

The  jury  found  by  their  verdict  that  the  defendant  was  entitled  to 
the  possession  of  the  property  described  in  the  complaint;  that  the 
value  of  said  property  is  $100,  and  that  the  damages  sustained  by  the 
defendant  by  the  taking  and  withholding  the  same  are  $25.  Where- 
upon I  did  forthwith,  on  the  30th  day  of  April,  1865,  render  judgment 
that  the  defendant  have  a  return  of  the  following  described  personal 
property  (describing  it),  or  the  sum  of  $100  in  case  a  return  cannot  be 
had ;  and,  also,  that  he  recover  $25  damages,  together  with  $5  costs, 
amounting  in  the  whole  to  $130. 

Yalue  of  property $100  00 

Damages > 25  00 

Costs  (stating  the  items),  total 5  00 

$130  00 


Judgment  for  defendant  in  replevin  where  property  was  not  delivered 

to  plaintiff. 

State  facts  as  in  the  form,  ante,  837,  down  to  the  *,  and  then  pro- 
ceed as  follows : 

The  jury  found  by  their  verdict  that  the  defendant  was  entitled  to 
the  possession  of  the  property  described  in  the  complaint,  and  that  the 
said  property  has  not  been  taken  from  the  possession  of  the  defendant. 
Whereupon  I  did  forthwith,  on  the  30th  day  of  April,  1865,  render 
judgment  that  the  defendant  retain  possession  of  the  following 
described  property  (describe  it),  and,  also,  that  he  recover  $5  costs  of 
the  plaintiff. 

Judgment  m  actions  of  tort,  where  one  defendant  is  convicted  a/nd 

another  acquitted. 
State  the  facts  as  in  the  form,  ante,  837,  down  to  the  *,  and  then 
proceed  as  follows : 

The  jurors  found  by  their  verdict  that  the  defendant,  A.  B.,  com- 
mitted the  trespass  (or  converted  the  property,  etc.),  as  alleged  in  the 
complaint,  and  they  assessed  the  damages  of  the  plaintiff  at  the  siim  of 
$75 ;  and  the  said  jurors  also  found  that  the  defendant,  C.  D.,  did  not 
commit  the  trespasses  (or  convert  the  property,  etc.),  as  alleged  in  the 
complaint.  "Whereupon  I  do  forthwith,  on  the  30th  day  of  April, 
1865,  render  judgment  for  the  plaintiff  against  the  defendant,  A.  B., 
for  $75  damages  and  $5  costs,  amounting  in  the  whole  to  $80 ;  and  I 
did  also  forthwith,  on  the  said  30th  day  of  April,  1865,  render  a  judg- 
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ment  in  favor  of  the  said  defendant,  0.  D.,  and  against  the  said 
plaintiff,  for  $5  costs  of  the  defense.. 

"Where  the  action  is  for  a  tort,  and  some  of  the  defendants  are  con- 
victed and  some  acquitted,  it  will  be  very  easy  to  state  briefly  what  the 
finding  actually  was,  and  the  judgment  rendered  thereon.  And  where 
the  action  is  founded  upon  contract,  and  a  verdict  is  found  against 
some  of  the  defendants,  and  in  favor  of  others,  as  in  the  case  of 
infancy,  or  of  actions  against  the  different  parties  to  a  bill  or  note,  the 
findings  and  judgment  may  be  readily  stated. 

In  the  forms  given,  it  is  stated  that  the  Jury  found,  etc.  But  if  no 
jury  is  called,  and  the  cause  is  tried  by  the  justice,  the  statement  wiU 
be  that  the  justice  decided,  etc.  And  in  every  case  the  court  will 
make  the  changes  which  may  be  found  necessary  in  conforming  the 
judgment  to  the  facts  found  by  the  jury,  or  decided  by  himself. 

"When  costs  are  allowed  by  law  to  the  prevailing  party,  these  costs 
must  be  included  in  the  judgment.  Yol.  1,  p.  62,  §  3074.  And  the 
items  of  costs  allowed  must  be  specified  by  the  justice  in  his  docket- 
book  when  he  renders  the  judgment.  Id.,  p.  64,  §  3078.  The  determi- 
nation of  the  amount  of  costs  to  be  inserted  in  the  judgment  is  as 
much  a  judicial  act  as  the  determination  of  the  amount  of  damages  to 
be  inserted  therein,  and  is  a  part  of  the  act  of  rendering  judgment. 
The  entry  of  the  items  is  the  evidence  of  the  judicial  determination, 
and  must  be  made  in  the  manner  and  at  the  time  required  by  the 
statute. 

Entry  in  dooketiooh  on  judgment  hy  default. 
IE  JUSTICE'S  COURT. 


Bradford  T.  Simmons 

tbgat. 
Peter  L.  Frederick. 


July  22,  1882,  issued  summons  rcuumable  July  29,  1882,  at  10 
o'clock,  A.  M.,  at  my  office. 

July  29,  1882,  plaintiff  appeared  in  person  ;  defendant  did  not  ap- 

Jear.  John  P.  Albro,  constable,  made  return  that  on  the  22d  day  of 
uly,  1882,  he  served  said  summons  and  the  verified  complaint  thereto 
attached  upon  the  defendant  by  delivering  to  and  leaving  with  him 
true  copies  thereof.  Fees,  $1.  Complaint  demands  judgment  against 
the  defendant  for  $34,  claimed  to  be  actually  due  from  the  defendant 
to  the  plaintiff,  on  a  promissory  note  made  by  the  defendant  on  the 
12th  day  of  January,  1879,  whereby  he  promised  to  pay  to  the  plaint- 
iff, on  demand,  the  sum  of  $57,  with  interest.  Filed  summons  and 
complaint,  with  constable' s  certificate  of  service  indorsed  thereon,  and, 
106 
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the  defendant  having  failed  to  answer  or  demur  to  said  complaint,  I 
did  forthwith,  on  said  29th  day  of  July,  1882,  enter  judgment  for  the 
plaintiff  against  the  defendant  for 

Damages $34  00 

Costs  (by  items),  total 2  10 

$36  10 

July  28,  1882,  issued  execution  against  the  property  of  the  defend- 
ant to  John  P.  Albro,  constable. 

August  9,  1882,  execution  returned  satisfied,  by  John  P.  Albro, 
constable,  who  at  the  same  time  paid  to  me  upon  the  execution,  the 
sum  of  $35.10. 

§  12.  Opeuiug  or  altering  judgment.  Where  a  judgment  has 
once  been  regularly  entered  up  by  the  justice,  his  powers  cease ;  and 
he  cannot  open  the  judgment  for  the  purpose  of  relieving  the  defend- 
ant from  the  consequences  of  a  default,  even  though  that  occurred  by 
reason  of  an  excusable  mistake  or  omission.  AThurtis  v.  McReady,  2 
E.  D.  Smith,  39  ;  Appleby  v.  Strang,  1  Abb.  143 ;  Sperry  v.  Major, 
1  E.  D.  Smith,  361 ;  People  v.  Lynde,  8  Cow.  133.  So,  where  a 
judgment  has  been  entered  for  a  wrong  amount,  through  inadvertence 
or  otherwise,  the  justice  has  no  power  to  change  the  amount,  either  by 
increasing  or  diminishing  it.  Hardy  v.  Seelye,  1  Hilt.  90 ;  S.  C,  3 
Abb.  103.  If  the  justice  by  mistake  renders  judgment  for  too  large  a 
sum,  in  consequence  of  errors  in  adding  up  the  items  of  the  demand, 
he  cannot,  afterward,  correct  the  mistake  by  reducing  the  amount. 
People  V.  Delawa/re  Com.  Pleas,  18  "Wend.  558.  So,  if  a  mistake  is 
made  in  making  up  the  items  of  costs,  and  the  amount  inserted  in  the 
judgment  is  less  than  that  allowed  by  law,  the  error  cannot  be  cor- 
rected by  increasing  the  judgment.  Dauchy  v.  Brown,  41  Barb.  655. 
In  all  such  cases,  whether  the  mistake  makes  the  judgment  for  dam- 
ages too  large  or  too  small,  or  whether  the  amount  of  costs  is  greater  or 
less  than  allowed  by  law,  the  judgment,  when  once  entered  up,  is  con- 
clusive, and  cannot  be  altered  by  the  justice. 

"While  the  justice  has  no  right  to  correct  any  error  or  mistake  in 
making  up  or  rendering  his  judgment  after  it  has  been  completed  by 
entering  it  in  the  docket  as  rendered,  yet  when  the  mistake  is  in  the 
entry  merely,  so  that  the  judgment  entered  does  not  conform  to-  the 
one  actually  rendered,  then  the  entry  may  be  corrected  to  make  the 
judgment,  as  entered  upon  the  docket,  conform  to  that  actually  ren- 
dered. A  mistake  of  that  kind  is  merely  clerical  and  may  be  corrected. 
Christopher  v.  Van  Lieu,  57  Barb.  17,  30.     For  instance,  if  the  jus- 
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tice  renders  a  judgment  in  favor  of  the  plaintiff,  but  by  mistake  enters 
it  in  his  docket  as  in  favor  of  the  defendant,  he  may  correct  the  error. 
lb.  So,  if  by  mistake  he  enters  the  judgment  .in  his  docket  under  the 
wrong  date,  he  may  correct  the  error  so  as  to  make  the  entry  conform 
to  the  fact.  Keating  v.  Serrell,  5  Daly,  278,  281.  But  if  there  is  any 
question  which  it  is  the  duty  of  the  justice  to  pass  upon  and  to  em- 
body his  judicial  conclusion  in  his  judgment,  he  must  perform  this 
duty  when  the  judgment  is  rendered,  and  if  he  omits  it  by  mistake  or 
otherwise,  he  cannot  afterward  supply  the  omission.  Carpenter  v. 
WUlet,  1  Abb.  Ot.  App.  312;  S.  C,  31  K  T.  90;  28  How.  225;  1 
Keyes,  510.  On  the  other  hand,  if,  after  the  exercise  of  all  his  judi- 
cial duties  in  the  matter  of  entering  judgment,  a  mere  ministerial  duty 
still  remains  to  be  performed,  this  may  be  performed  at  any  time  be- 
fore a  transcript  has  been  furnished  to  either  party.  Thus,  if  the  cause 
has  been  tried  by  a  jury,  the  verdict  rendered,  received  and  entered  in 
the  docket-book,  the  amount  of  cost  determined,  entered  in  the  docket 
and  added  to  the  verdict,  the  judicial  duties  of  the  justice  in  the  case 
are  at  an  end,  and  the  law  makes  a  judgment  for  the  amount  so  entered 
the  only  one  he  can  render  in  the  case.  This  amount  he  has  no  power 
or  discretion  to  vary  in  any  respect.  But  if  he  has  omitted  to  state  in 
the  docket  in  whose  favor  the  judgment  is  rendered,  he  may  at  any  time 
afterward  add  the  words,  "judgment  for  plaintiff,"  or  "defendant,"  as 
the  case  may  be,  so  as  to  complete  the  entry  in  the  docket,  this  being 
a  mere  ministerial  act.     Stephens  v.  Santee,  49  N.  T.  35. 

There  are  cases  in  which  a  judgment  may  be  opened  by  consent ; 
and  if  this  is  done  by  the  consent  of  the  parties,  and  the  cause  retried 
and  a  judgment  is  rendered  against  the  defendant  he  cannot  allege  the 
opening  of  the  case  as  error.  Soranton  v.  Lefoy,  4  Abb.  21.  And 
where  the  cause  is  retried  by  the  consent  of  both  parties,  it  would  be  in 
accordance  with  well-settled  principles  to  hold  ,that  both  of  them  are 
estopped  from  subsequently  questioning  the  regularity  and  validity  of 
the  proceedings.     See  vol.  2,  p.  939,  etc. 

There  are  also  certain  local  courts,  exercising  the  general  powers, 
and  having  substantially  the  same  system  of  practice  as  justices'  courts, 
which  have  the  power  of  opening  defaults  in  cei-tain  cases  conferred 
upon  them  by  statute.  Yol.  1,  p.  80,  §  3128  ;  id.,  p.  180,  §  5  ;  Laws 
of  1880,  chap.  344,  §  16. 

§  13.  Judgment  by  confession.  The  jurisdiction  of  a  justice  of  the 
peace  to  render  judgment  upon  the  confession  of  a  defendant  has  been 
considered  elsewhere.      Ante,   22.      The  power  of  one  partner  to 
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bind  his  co-partner  by  a  confession  of  judgment  has  also  been  discussed 
in  another  volume.     Vol.  1,  p.  536. 

The  Code  of  Civil  Procedure  clearly  points  out  the  proceedings  nec- 
essary to  a  valid  confession  of  judgment,  and  declares  that  a  judgment 
confessed,  otherwise  than  as  prescribed  in  section  3011  of  that  act,  is 
void  as  against  every  person,  except  a  purchaser  in  good  faith  of  prop- 
erty, real  or  personal,  thereunder  and  the  defendant  making  the  con- 
fession. Vol.  1,  p.  44,  §  3012.  A  strict  compliance  with  the  require- 
ments of  the  statute  is,  therefore,  necessary. 

In  order  to  comply  with  the  statute  the  defendant  must  personally 
appear  before  the  justice.  Vol.  1,  p.  44,  §  3011 ;  Tenny  v.  Fyler, 
8  Wend.  569 ;  Ma/rtin  v.  Moss,  6  Johns.  126 ;  Bromaghim  v.  Throop, 
15  id.  476.  And  see  Colvin  v.  Luther,  9  Cow.  61.  Though  it  is  not 
necessary  that  the  judgment  should  be  confessed  at  the  justice's  office 
or  residence,  Stone  v.  Williams,  40  Barb.  322,  or  even  in  the  town 
where  the  justice  resides.  PoUock  v.  Aldrioh,  17  How.  109.  The  con- 
fession must  be  in  writing,  signed  by  the  defendant,  and  filed  with  the 
justice.  Vol.  1,  p.  44,  §  3011.  But  if  the  confession  is  partly  in  writ- 
ing and  partly  printed  it  will  comply  with  the  statute.  Id.,  p.  170, 
§  3343,  subd.  23.  This  is  all  that  is  required  to  authorize  the  justice 
to  render  the  judgment,  if  the  judgment  confessed  is  not  for  a  sum 
exceeding  $50.  If  it  exceeds  that  sum,  the  confession  must  be  ac- 
companied by  the  affidavit  of  the  defendant  and  of  the  plaintiff,  stat- 
ing that  the  defendant  is  honestly  and  justly  indebted  to  the  plaintiff 
in  the  sum  specified  therein,  over  and  above  all  just  demands  which 
the  defendant  has  against  the  plaintifi,  and  that  the  confession  is  not 
made  or  taken  with  intent  to  defraud  any  creditor.  Id.,  p.  44,  § 
3011.  Upon  receiving  and  filing  the  confession  and  the  accompanying 
affidavits,  if  any,  the  justice  may  proceed  to  enter  judgment  for  the 
amount  confessed,  if  it  does  not  exceed  $500,  with  such  a  stay  of  exe- 
cution, if  any,  as  is  agreed  upon  by  the  parties  to  the  judgment.  Id., 
p..43,  §  3010. 

The  requirement  that  there  shall  be  a  written  confession,  accompanied 
by  the  affidavit  of  the  plaintiff  and  defendant  when  the  sum  confessed 
exceeds  $50,  does  not  destroy  the  effect  of  an  oral  admission  of  indebted- 
ness made  by  the  defendant  in  open  court  upon  the  trial  of  a  cause. 
Where  an  action  is  regularly  commenced  by  the  issuing  and  service  of 
process,  the  defendant  may  appear  in  court  and  confess  judgment 
orally,  and  without  any  affidavit  of  indebtedness,  even  when  the  amount 
of  the  judgment  exceeds  $50.  In  such  a  case,  if  the  defendant  appears 
on  the  return  day  of  the  process,  and,  when  the  complaint  is  filed,  he 
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admits  in  open  court  tliat  a  specified  sum  is  due  from  him  to  the  plaint- 
iff, and  he  consents  that  the  justice  shall  render  judgment  for  the 
amount,  this  may  be  done,  and  the  judgment  will  be  regular  and  valid. 
If,  however,  th&  proceedings  are  merely  colorable,  and  are  taken  for 
the  purpose  of  defrauding  the  creditors  of  the  pretended  debtor,  the 
judgment  will  be  void  as  to  them.  Gates  v.  Ward,  17  Barb.  424.  And 
see  Beecher  v.  Kendall,  14  Hun,  327,  329. 

The  effect  of  omitting  to  annex  an  affidavit  to  the  confession,  as 
required  by  the  statute,  is  merely  to  render  the  judgment  void  as  to 
creditors.  Stone  v.  Williams,  40  Barb.  322.  ISTotwithstanding  such 
omission  the  judgment  will  be  valid  and  binding  upon  the  defend- 
ant, lb. 

There  are  cases,  too,  in  which  an  affidavit  may  be  dispensed  with, 
even  though  the  plaintiff's  claim  originally  exceeded  the  simi  of  $50. 
If  the  plaintiff's  demand  is  a  large  one  it  may  be  divided  into  sums  less 
than  $50  in  amount,  by  the  consent  of  the  plaiutiff  and  defendant,  and 
then  separate  judgments  entered  upon  each  portion  of  it ;  and  if  this 
is  done,  and  none  of  the  confessions  exceed  $50  in  amount,  there  need 
not  be  any  affidavit  of  indebtedness  or  of  the  justice  of  the  claim. 
Cornell  v.  Qooh,  7  Cow.  310. 

Form  of  confession  of  judgm^ent. 
IN  JUSTICE'S  COURT. 


John  Doe 

agst. 

Richard  Roe. 


Before  David  Kennedy,  a  justice  of  the  peace 
of  MoAjfkld,  Fulton  county,  N.  Y. 


I  hereby  confess  judgment  in  favor  of  John  Doe,  for  the  sum  of 
$500,  and  authorize  the  said  justice  to  enter  judgment  against  me  for 
the  same,  with  costs. 

Dated  the  \Uh  day  of  April,  1865.    _  EICHAED  ROE. 

In  presence  of  David  Kennedy,  Justice. 

Affidavit  where  the  svmi  confessed  exceeds  fifty  dolla/rs. 

{Title  of  the  cause.) 

(  Venu^.) 

John  Doe  and  Richard  Roe,  being  severally  sworn  say,  and  each  for 
himself  says  :  that  they  are  the  parties  plaintiff  and  defendant  above 
named  ;  that  the  said  Richard  Roe  is  honestly  and  justly  indebted  to 
the  said  John  Doe  in  the  sum  of  $500  specified  in  the  foregoing  (or 
annexed)  confession  of  judgment  over  and  above  all  just  demands 
which  the  said  Richard  Roe  lias  against  the  said  John  Doe,  and  that 
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said  confession  is  not  made  or  taken  with  intent  to  defraud  any  credi- 
tor. 

{Jurat.)  (Signatures.) 

Agreement  to  stay  execution. 
{Title  of  the  cause.) 

It  is  hereby  stipulated  and  agreed  by  and  between  the  parties  above 
named  that  execution  upon  the  judgment  rendered  by  said  justice  upon 
the  foregoing  (or  annexed)  confession  be  stayed  sixty  days  from  the 
entry  of  said  judgment. 

{Date.)  {Signatures.) 

Judgment  upon  confession, 

{Title  of  the  cause.) 

The  parties  above  named  having  personally  appeared  before  me  on  this 
15th  day  of  April,  1865,  and  the  defendant,  Kichard  Eoe,  having  by  an 
instrument  in  writing,  signed  by  him,  confessed  judgment  in  favor  of 
said  John  Doe,  plaintiff,  for  the  sum  of  $500,  and  the  said  parties  hav- 
ing made  an  affidavit  that  the  said  defendant  is  honestly  and  justly 
indebted  to  the  plaintiff  in  that  sum  over  and  above  all  just  demands 
which  said  defendant  has  against  the  plaintiff,  and  that  said 
confession  is  not  made  or  taken  with  intent  to  defraud  any  cred- 
itor, and  the  said  parties  having  agreed  to  a  stay  of  execution  for 
sixty  days  from  the  entry  of  judgment  upon  such  confession,  now  after 
filing  said  confession,  affidavit  and  agreement,  judgment  is  hereby 
rendered  in  favor  of  the  said  John  Doe  against  the  said  Kichard  Roe 
for  the  sum  of  $500,  with  doUars  costs  amounting  in  all  to 

with  stay  of  execution  for  sixty  days  from  the  date  hereof. 

Damages '. $500  00 

Costs  (giving  the  items),  total 

DAYID  KENNEDY,  Justice  of  the  Peace. 

%  14.  Transcripts  of  judgments.  A  justice  of  the  peace  who  ren- 
ders a  judgment,  except  in  an  action  to  recover  a  chattel,  must,  upon 
the  application  of  the  party  in  whose  favor  the  judgment  was  rendered 
and  payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment.  Vol.  1,  p.  44,  §  3017.  And  in  the  cases  specified  in  the 
statute,  the  justice  must  deliver  to  the  successful  party  in  an  action  to 
recover  a  chattel,  a  transcript  of  the  judgment  upon  application,  and 
the  payment  of  his  fees  therefor.  Id. ,  p.  45,  §  3019. 

So  a  justice  of  the  peace  must  furnish  upon  request  and  the  payment 
of  his  fees,  to  any  person  interested  in  a  judgment  or  order  entered  by 
him,  a  transcript  of  the  judgment  or  order,  together  with  all  the  entries 
in  his  docket-book  relating  to  the  cause  ;  a  copy  of  his  minutes  of  the 
evidence  in  the  cause,  or  the  substance  of  the  testimony,  if  he  has  not 
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taken  minutes,  and  a  copy  of  any  paper  on  file  in  the  cause;  or  such 
portions  thereof  as  are  required.     Id.,  p.  86,  §  3149. 

A  transcript  of  a  judgment  rendered  by  a  justice  of  the  peace  may 
in  all  actions,  except  an  action  to  recover  a  chattel,  be  filed  in  the  office  of 
the  clerk  of  the  county  in  which  it  was  rendered;  and  it  then  becomes 
the  duty  of  the  clerk  to  docket  the  judgment  in  his  office.  The  judg- 
ment so  docketed  is  thenceforth  deemed  a  judgment  of  the  County 
Court  of  that  county.     Id.,  p.  45,  §  3017. 

So,  where  the  justice  has  rendered  a  judgment  for  a  chattel,  which 
has  been  delivered  to  the  unsuccessful  party,  or  for  the  value  thereof  in 
case  a  return  cannot  be  had,  and  the  value  exceeds  $25,  the  justice 
may  deliver  to  the  successful  party  a  transcript  of  the  judgment,  stat- 
ing the  particulars  thereof ;  and  this  transcript  may  be  filed,  and  the 
judgment  docketed  in  the  office  of  the  clerk  of  the  county  in  which  it 
was  rendered.  The  judgment  so  docketed  becomes  a  judgment  of  the 
County  Court  of  that  county.  Id.,  §  3019. 

When  a  justice  of  the  peace  issues  a  transcript  of  a  judgment  rendered 
against  a  male  defendant  in  an  action  to  recover  a  fine  or  penalty  ;  or 
to  recover  damages  for  a  personal  injury,  or  damages  for  an  in- 
jury to  property,  including  the  wrongful  taking,  detention  or 
conversion  of  personal  property;  or  damages  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment;  or  damages  for 
fraud  or  deceit,  he  must  insert  in  the  transcript  the  words  "defendant 
liable  to  execution  against  his  person,"  whether  an  order  of  arrest 
was  granted  and  executed  in  the  action  or  not.  But  this  does  not  ap- 
ply to  a  claim  for  damages  in  an  action  to  recover  a  chattel.  The  same 
words  must  be  inserted  in  a  transcript  of  a  judgment  rendered  against 
a  male  defendant  in  an  action  brought  to  recover  for  money  received, 
or  to  recover  a  chattel,  where  it  appeared  that  the  money  was  received 
or  that  the  chattel  was  embezzled  or  fraudulently  misapplied  by  a 
public  officer,  or  by  an  attorney,  solicitor,  or  counselor,  or  by  an  officer 
or  agent  of  a  corporation  or  banking  association  in  the  course  of  his 
employment ;  or  by  a  factor,  agent,  broker,  or  other  person  in  a  fidu- 
ciary capacity,  provided,  however,  than  an  order  of  arrest  was  granted 
and  executed  in  the  action,  but  not  otherwise.  Id.,  §  3018. 

Wlien  the  justice  Issues  a  transcript  of  a  judgment  rendered  in  favor 
of  the  plaintiff  in  an  action  brought  against  two  or  more  persons 
jointly  indebted  upon  contract,  and  the  summons  has  been  served  upon 
one  or  more  of  the  defendants,  but  not  upon  all  of  them,  he  must  dis- 
tinctly designate  in  the  transcript  each  defendant  who  was  not  summoned. 
Id.,  §§  3020,  3021-     This  may  be  done  by  writing  opposite  or  under  the 
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name  of  each  defendant  upon  whom  the  summons  was  not  served,  the 
words  "not  summoned."     See  vol.  1,  p.  46,  §  1936. 

A  justice  of  the  peace,  whose  term  of  office  has  expired  may  make 
a  transcript  of  a  judgment  rendered  by  him.  Id.,  p.  4Y,  §  3023.  And 
whenever  a  justice  refuses  to  give  a  transcript  of  the  judgment 
to  a  party  legally  entitled  thereto,  the  justice  may  be  compelled  to 
give  it  by  mandamus.     People  v.  Lynde,  8  Cow.  133. 

A  transcript,  if  intelligible  in  its  essential  parts,  will  be  held  sufficient, 
although  written  in  bad  English  or  worse  Dutch.  JacJcson  v.  Browner, 
1  "Wend.  388.  So  it  will  be  good  although  it  does  not  show  upon  its 
face  that  the  justice  had  jurisdiction.  Russell  v.  Rowla/nd,  6  Wend. 
666. 

A  justice  should  enter  his  judgment  in  his  docket-book  before  issu- 
ing a  transcript.  But  if  he  has  entered  judgment  upon  his  minutes 
of  trial,  a  transcript  taken  from  such  judgment  before  it  is  entered  in 
his  docket-book  will  authorize  the  docketing  and  enforcement  thereof 
as  a  judgment  of  the  County  Court.     Fish  v.  Emerson,  44  N.  Y.   376. 

Form  of  transcript. 
JUSTICE'S  COUET. 


John  Van  Slyke 

agst.  \  Before  Kiohaed  Mueeat,  Justice. 

Patrick  MacCabe. 


Fulton  Countt, 


Town  of  Johnstown,   f     '  * 

Judgment  rendered   before  me,  as    justice  of   the  peace,    for  the 
plaintiff    against    the  defendant,  on   the  24th   day  of    July,  1882, 
for  the  sum  of  $97.3Y,  and  for  costs,  $4.23,  in  all  $101.60.*     Fee  for 
transcript  to  be  added,  twenty-five  cents. 
County  of  Fulton,  ss.  : 

I  certify  that  the  above  is  a  correct  transcript  of  a  judgment,  rendered 
by  and  before  me,  and  now  remaining  unsatisfied  upon  my  docket. 

Dated  the  28^A  day  of  July,  1822. 

KiCHAED  MUERAY,  Justice  of  the  Peace. 

If  the  action  is  such  that  the  defendant  is  liable  to  execution  against 
the  person,  insert  at  the*  "  defendant  liable  to  execution  against  the 
person." 

§  15.  Setting  aside  docketed  judgments.  The  County  Court  has  no 
power  to  inquire  into  the  regularity  or  validity  of  a  judgment  rendered 
by  a  justice  of  the  peace,  in  those  cases  in  which  a  transcript  has  been 
docketed,  and  the  injured  party  applies  by  motion  for  relief.     People 
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V.  Washington  Com.  Pleas,  1  "Wend.  79.  In  siich  a  case,  the  judg- 
ment cannot  be  set  aside  for  irregularities  in  obtaining  it,  though  the 
court  has  power  to  control  the  execution  issued  upon  such  docketed 
judgment,  and  in  a  proper  case,  may  set  it  aside,  lb.  "Where  an 
injured  party  wishes  to  obtain  relief  against  the  judgment  rendered  by 
the  justice,  his  remedy  is  by  appeal  and  not  by  motion.  McCunn  v. 
Ba/mett,  2  E.  D.  Smith,  521.  Filing  a  transcript  makes  the  justice's 
judgment  a  judgment  of  the  County  Court,  for  the  purpose  of  enforc- 
ing it,  by  execution  and  the  like,  but  not  for  the  purpose  of  investi- 
gating the  manner  in  which  the  judgment  was  obtained. 

107 


CHAPTER  VII. 

COSTS. 

Section  1.  When  the  plaintiff  is  entitled  to  costs.  In  the  absence 
of  any  special  provision  of  law  to  the  contrary,  a  plaintiff  who  recovers 
a  judgment  in  an  action  in  justice's  court,  whether  it  be  upon  the  ver- 
dict of  a  jury  or  the  decision  of  the  justice,  is  entitled  to  costs,  which 
must  be  included  in  the  judgment.  Yol.  1,  p.  44,  §  3014 ;  id.,  p.  62, 
§  3074.  This  is  the  general  rule,  and  is  subject  only  to  the  exceptions 
made  by  some  special  statutory  provision. 

In  an  action  to  recover  one  or  more  chattels  the  plaintiff  may  recover 
judgment  for  a  part  of  the  property  in  controversy,  and  yet  may  not  be 
entitled  to  costs.  If  the  plaintiff  recovers  all  of  the  property  in  con- 
troversy, or  its  value,  he  will  be  entitled  to  costs  under  the  general  rule 
above  stated. 

So  if  he  recovers  a  part  of  the  chattels  or  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel  or  part  of  a  chattel, 
or  the  value  thereof  in  the  same  action,  the  plaintiff  will  be  entitled 
to  costs,  unless  the  chattel  for  which  the  defendant  recovers  has  been 
replevied  and  delivered  to  the  plaintiff,  in  which  case  neither  party  can 
recover  costs,  but  each  must  pay  his  own  costs.      Vol.  1,  p.  63,  §  3075. 

A  plaintiff  cannot  recover  costs  in  an  action  brought  upon  a  judg- 
ment of  a  justice  of  the  peace,  in  the  county  in  which  it  was  rendered, 
within  five  years  after  the  rendition  thereof,  against  a  defendant  upon 
whom  the  summons  was  personally  served,  except  when  the  jnstiee 
who  rendered  the  judgment  is  dead,  or  out  of  office,  or  otherwise  in- 
capable of  acting,  or  has  removed  from  the  county ;  or  where  one  of 
the  parties  has  died,  or  where  the  docket  of  the  judgment  has  been  lost 
or  destroyed.  Id.,  p.  87,  §  3154.  When  the  case  falls  within  either 
of  the  exceptions  contained  in  the  section  above  cited,  the  plaintiff  is 
entitled  to  costs  under  the  general  rule  that  the  prevailing  party  is  al- 
ways entitled  to  recover  costs  unless  there  is  an  express  provision  of  stat- 
tite  to  the  contrary.     Id.,  p.  62,  §  3074. 

Where  the  defendant  has  obtained  leave  to  defend  as  a  poor  person, 
no  costs  can  be  recovered  against  him  so  long  as  the  order  granting  leave 
is  in  force.     Id.,  p.  121,  §  465. 

§  2.  When  the  defendant  is  entitled  to  costs.  In  the  absence  of 
any  special  provision  of  law  to  the  contrary,  a  defendant,  who  recovers 
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a  judgment  ia  an  action  in  justice's  court,  whether  the  judgment  is 
rendered  upon  a  verdict  of  a  jury  or  the  decision  of  the  justice,  is  enti- 
tled to  costs,  and  to  have  them  included  in  the  judgment.  Yol.  1,  p. 
44,  §3014;  id.,  p.  62,  §  3074. 

The  defendant  is  entitled  to  costs  when  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice  upon  the  trial,  exceed  $400, 
and  a  judgment  of  discontinuance  is  rendered  against  the  plaintiff. 
Id.,  p.  29,  §  2950.  So  the  defendant  is  entitled  to  costs  where  he 
succeeds  in  establishing  a  counter-claim  which  equals  or  exceeds  the 
plaintiff's  demand.  Id.,  §  2940.  So  the  defendant  is  entitled  to  costs 
when  a  judgment  of  nonsuit  is  rendered  upon  the  trial,  upon  a  discon. 
tinuance  or  withdrawal  of  the  action  by  the  plaintiff,  or  upon  the  failure 
of  the  plaintiff  to  appear  within  one  hour  after  the  summons  is  return- 
able, or  within  one  hour  after  the  time  to  which  the  trial  is  adjourned- 
Id.,  p.  44,  §  3031.  So  where  a  plaintiff  in  an  action  against  two 
or  more  defendants  who  are  united  in  interest  and  have  made  separate 
defenses  by  separate  answers,  fails  to  recover  judgment  against  all,  the 
defendants  who  have  judgment  in  their  favor  are  entitled  to  costs. 
Id.,  p.  64,  §  3080. 

Where  there  is  but  one  plaintiff  and  one  defendant,  the  costs  are 
taxed  in  favor  of  the  successful  party  and  against  the  unsuccessful  one. 
If  there  are  several  plaintiffs  and  several  defendants,  the  recovery  is 
generally  in  favor  of  all  the  plaintiffs  and  against  all  of  the  defendants, 
and  the  costs  are  taxed  accordingly.  "Where  there  is  a  recovery  by  the 
plaintiff  against  one  defendant,  and  a  verdict  or  decision  in  favor  of  the 
other  defendants,  the  justice  should  tax  the  costs  in  favor  of  the  plaint- 
iff and  against  the  unsuccessful  defendant,  in  the  same  manner  as 
though  there  were  no  other  defendant.  And,  on  the  other  hand,  he 
must  tax  the  costs  in  favor  of  the  successful  defendant  as  though  there 
were  but  one  defendant.  In  such  a  case  there  will  be  but  one  entry 
of  judgment,  which  will  include  a  proper  judgment  in  favor  of  each 
successful  party.     See  a  form  of  judgment,  amie,  840. 

When  a  plaintiff  has  obtained  leave  to  prosecute  an  action,  as  a  poor 
person,  no  costs  can  be  recovered  against  him  so  long  as  the  order  grant- 
ing leave  remains  in  force.     Vol.  1,  p.  120,  §  461. 

§  3.  When  neither  party  is  entitled  to  costs.  Costs  cannot  be 
awarded  to  either  party,  and  each  party  must  pay  his  own  costs  when 
the  action  is  discontinued  by  the  absence  of  the  justice  for  more  than 
one  hour  after  the  summons  is  returnable,  or  after  the  time  to  which 
the  trial  has  been  adjourned,  or  where  the  justice  is  disqualified,  by 
reason  of  relationship,  interest,  etc.,  or  where  the  action  is  discontinued 
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upon  the  groimd  that  the  defendant  is  an  infant  for  whom  no  guardian 
ad  litem  has  been  appointed,  vol.  1,  p.  63,  §  3075,  or  where  the  ac- 
tion is  discontinued  upon  an  answer  of  title  to  land  accompanied  by 
the  proper  undertaking,  id.,  p.  30,  §  2954,  or  where  in  an  action 
to  recover  one  or  more  chattels,  the  plaintifE  recovers  a  chattel  or  part 
of  a  chattel,  or  the  value  thereof,  and  the  defendant  also  recovers  a 
chattel,  or  part  of  a  chattel,  which  has  been  replevied  and  delivered  to 
the  plaintiff,  or  the  value  thereof.     Id.,  p.  63,  §  3075. 

When  an  action  brought  by  the  district  attorney  of  any  county  of 
this  State  to  recover  a  penalty  for  the  violation  of  the  act  for  the  pres- 
ervation of  game,  Laws  of  1879,  chap.  534,  is  discontinued  by  him, 
no  costs  can  be  recovered  by  any  defendant  therein.  Laws  of  1880, 
chap.  531,  §  6.  Of  course  no  costs  could  be  awarded  to  the  plaintiff 
in  such  case. 

"  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against  a 
school  officer,  or  a  supervisor,  on  account  of  an  act  performed  by  him, 
by  virtue  of,  or  under  color  of  his  office  ;  or  on  account  of  a  refusal  or 
an  omission  to  perform  a  duty  enjoined  upon  him  by  law  ;  where  his 
act,  refusal  or  omission  might  have  been  the  subject  of  an  appeal  to 
the  State  superintendent  of  public  instruction,  and  where  it  is  certified 
that  it  appeared  upon  the  trial  that  the  defendant  acted  in  good  faith. 
But  this  section  does  not  apply  to  an  action  for  a  penalty ;  or  to  an  action 
or  a  special  proceeding  to  enforce  a  decision  of  the  supermtendent." 
Code  of  Civil  Procedure,  §  3244. 

"  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against  a  mu- 
nicipal corporation,  in  which  the  complaint  demands  a  judgment  for 
a  sum  of  money  only ;  unless  the  claim  upon  which  the  action  is 
founded  was,  before  the  commencement  of  the  action,  presented  for 
payment  to  the  chief  fiscal  officer  of  the  corporation."  Code  of  Civil 
Procedure,  §  3245  ;  Bai/ne  v.  Gity  of  Rochester,  85  N.  T.  523.  And 
see  Childs  v.  West.Troy,  23  Hun,  68 ;  McOlure  v.  Supervisors,  50 
Barb.  584;  McQaffim,  v.  Cokoes,  74  K  Y.  387,  390. 

§  4.  What  costs  the  prevailing  party  is  entitled  to  recover. 
Costs  consist  of  the  fees  allowed  by  law  for  services  necessarily  ren- 
dered in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him  as  prescribed  by  law ;  and  of  such  other  expenses  as  a 
party  is  entitled  to  include  in  his  costs  by  express  provision  of  law. 
Yol.  1,  p.  62,  §  3074. 

The  costs  which  are  to  be  entered  in  the  judgment  are  those  which 
the  prevaiUng  party  is  entitled  to  recover  against  the  losing  party. 
If  the  plaintiff  succeeds,  none  of  the  defendant's  costs  are  taxed  in  the 
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judgment.     So,  if  the  defendant  prevails,  none  of  the  plaintiff's  costs 
can  be  entered  in  the  judgment. 

The  law  proceeds  upon  the  theory  that  each  party  pays  for  such  ser- 
vices as  are  rendered  for  him  in  the  action  as  they  are  rendered  or  re- 
quested, and  gives  him  the  right  to  include  these  disbursements  in  the 
judgment  for  the  purpose  of  rendering  him  whole.  But  if  a  party  to 
an  action  in  justice's  court  neglects  to  pay  the  fees  allowed  for  services 
rendered  for  him,  the  other  pai-ty  may  pay  those  feesj  and  if  he  recov- 
ers costs,  the  amount  so  paid  must  be  taxed  as  a  part  of  his  costs.  Yol. 
1,  p.  102,  §  3229.  Except  in  the  case  just  stated,  where  a  verdict  is 
found  for  the  defendant,  the  justice  has  no  right  to  enter  in  the  judg- 
ment the  costs  which  had  accrued  on  the  plaintiff's  part  for  the  sum- 
mons, the  constable's  fee  for  its  service,  or  the  fees  for  swearing  the 
plaintiff's  witnesses.  Penfield  v.  Cwrpender,  13  Johns.  350.  So,  on 
the  other  hand,  where  the  plaintiff  recovers  judgment,  the  justice  can- 
not enter  in  it  charges  for  the  subpoenas  issued  to  the  defendant. 
Bronson  v.  Mcmn,  13  Johns.  460 ;  Timmermcun  v.  Morrison,  14  id. 
3Y0.  Nor  can  he,  in  such  a  case,  include  in  the  judgment  the  fees  for 
swearing  the  defendant's  witnesses;  Williams  v.  Sherman,  15  Johns.195; 
or  the  costs  of  an  adjournment  granted  on  the  motion  of  the  defendant. 
Dennison  v.  Collins,  1  Cow.  111.  The  costs  of  a  venire,  however, 
always  abide  the  event  of  the  action,  and  must,  therefore,  be  always 
included  in  the  judgment,  let  which  ever  party  may  succeed.  Rickey 
V.  Bowne,  18  Johns.  131. 

When  a  warrant  of  attachment  has  been  executed  against  a  default- 
ing witness,  and  the  witness  has  shown  a  reasonable  and  satisfactory 
excuse  for  his  failure  to  attend,  the  party  procuring  the  warrant  must 
pay  the  fees  of  the  justice  and  constable  for  issuing  and  serving  it,  and 
if  he  recovers  costs,  the  amount  of  such  fees  must  be  allowed  him  as  a 
part  of  his  costs.     Vol.  1,  p.  35,  §  2972. 

Where  an  action  has  been  commenced  before  one  justice  and  has 
been  continued  by  him  before  another,  either  because  his  term  of  office 
was  about  to  expire,  or  he  was  about  to  remove  from  the  town  or  city 
before  final  judgment,  or  because  he  was  a  material  witness  for  the  de- 
fendant, the  costs  recovered  in  the  action  will  include  the  fees  allowed 
by  law  for  services  performed  by  the  constable  and  the  justice  before 
the  transfer,  together  with  the  fees  allowed  by  law  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred.  Id.,  p.  87,  § 
3152. 

There  are  certain  limitations  imposed  by  the  Code  upon  the  amount 
of  costs  which  may  be  awarded  to  the  prevailing  party.     If  a  commis- 
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sion  has  been  issued  to  examiae  a  witness  not  a  resident  of  the  county, 
or  of  an  adjoining  county,  or  if  there  has  been  more  than  one  adjourn- 
meiit  granted  upon  the  application  of  the  party  against  whom  the 
judgment  is  rendered,  the  lawful  costs  and  fees  for  such  commission, 
and  for  each  of  such  adjournments  exceeding  one,  are  not  to  be  in- 
cluded in  making  up  the  amount  limited,  but  are  to  be  allowed  in  ad- 
dition of  the  sum  fixed  by  the  statute  as  the  limit  of  the  amount  of 
costs  recoverable.  There  are  certain  cases  in  which  the  justice  may 
award  to  the  prevailing  party  costs  to  the  amount  of  $10  besides 
the  fees  of  witnesses,  and  the  costs  above  stated,  provided  the  items 
of  cost  properly  taxable  in  favor  of  the  successful  party  amount  to  that 
sum.  Costs  to  that  amount  may  be  awarded  upon  the  trial  of  an  issue 
of  law  or  of  fact  in  the  following  cases : 

1.  "When  either  party  recovers  damages  to  the  amount  of  $50  or 
more. 

2.  When  either  party  recovers  one  or  more  chattels,  the  value  of 
which,  as  fixed,  together  with  the  damages,  if  any,  amounts  to  $50, 
or  more. 

3.  "Where  the  defendant  recovers  judgment,  and  the  sum  for  which 
the  plaintift  demanded  judgment  was  $50  or  more,  or  the  value  of  all 
the  chattels,  to  recover  which  the  action  was  brought,  was  stated  in  the 
complaint  at  $50  or  more. 

But  the  sum  awarded  as  costs  cannot  exceed  $10,  besides  the  items 
above  mentioned,  except  where  it  is  otherwise  specially  prescribed  by 
law.    Yol.  1,  p.  63,  §  3076. 

In  every  other  case  the  sum  awarded  as  costs  to  the  prevailing  party 
cannot  exceed  $5  besides  the  fees  of  witnesses  attending  from  another 
county,  and  the  cost  of  a  commission  or  of  adjournments  as  above 
stated,  except  where  it  is  otherwise  specially  prescribed  by  law.  lb. 

In  an  action  to  enforce  a  mechanic's  lien  under  the  act  of  1880, 
chap.  440,  the  plaintiff  may  be  allowed  the  expense  incurred  in  serv- 
ing by  publication  the  notice  by  which  the  action  is  commenced,  in 
addition  to  the  amount  of  costs  allowed  in  justices'  courts.  Laws  of 
1880,  chap.  440,  §  7.  So,  in  an  action  brought  in  a  justice's  court  of 
the  city  of  Brookljm,  the  amount  of  the  recovery,  or  the  amount  sought 
to  be  recovered,  or  the  nature  of  the  action  may  be  such  that  the  pre- 
vailing party  may  have  costs  awarded  to  him  greatly  in  excess  of  the 
limitation  above  noticed.     See  vol.  1,  p.  81,  §§  3129-3133. 

If  a  justice  should  err  in  taxing  costs  by  allowing  too  great  a  sum, 
this  will  not  be  a  ground  of  reversal  of  the  judgment.  If  illegal  fees 
or  costs  are  allowed  and  collected,  the  injured  party  may  recover  them 
back  by  action.    Id.,  p.  64,  §  3081, 
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'  There  is  one  case  in  which  the  allowance  of  costs  is  discretionary. 
If  an  amendment  of  the  pleadings  is  made  after  the  joining  of  issue, 
and  an  adjournment  becomes  necessary  in  consequence  thereof,  the 
justice  may  impose  costs  as  a  condition  of  allowing  the  amendment. 
Id.,  p.  2Y,  §  2944. 

The  statute  does  not  prescribe  any  particular  items  of  costs  allowable 
in  such  case,  but  leaves  the  amount  discretionary  with  the  justice.  The 
object  of  the  statute  evidently  was  to  give  the  justice  power  to  require 
the  party  asking  the  amendment  to  obtain  it  upon  such  terms  as  should 
be  just  toward  the  opposite  party.  In  fixing  the  amount  the  justice 
ought  to  be  careful  not  to  go  to  extremes,  either  by  allowing  an 
unreasonably  large  sum,  or  by  giving  so  little  as  to  be  equivalent  to  a 
refusal  of  costs.  The  intention  of  the  statute  is  that  the  costs  thus 
allowed  are  to  be  paid  immediately,  since  they  must  be  paid  as  the  con- 
dition of  allowing  the  amendment.  lb.  There  is  no  provision  for  the 
entry  of  such  an  allowance  in  the  judgment,  and  it  could  not  be  properly 
taxed  as  costs  in  the  final  judgment.  And,  besides  that,  the  judgment 
itself  might  happen  to  be  in  favor  of  the  party  asking  for  the  amend- 
ment ;  and,  in  that  event,  there  certainly  could  not  be  an  entry  of  the 
amount  in  the  judgment,  while  there  could  not  be  a  separate  judgment  in 
favor  of  the  other  party  for  the  costs,  as  in  the  case  of  a  defendant 
who  obtains  a  verdict  or  decision  in  his  favor. 

In  taxing  the  costs  and  fees  allowed  by  law  the  justice  will  not 
require  any  proof  of  the  right  to  their  allowance  in  those  cases  in  which 
the  acts  were  performed  to  his  personal  knowledge,  as  in  the  case  of 
witnesses  sworn  by  him,  lii  such  a  case,  the  witness'  fees  would  be 
taxed  without  proof  of  the  service  of  the  subpoena.  If,  however,  a 
witness  had  been  subpoenaed,  and  had  attended  the  trial,  but  was  not 
sworn,  the  justice  might  require  proof  of  the  service  of  the  subpoena. 

Where  the  fees  of  officers  are  items  of  the  taxable  costs,  their  returns 
as  to  the  amount  are  generally  received  as  proper  and  legal  evidence  of 
the  amount.  In  taxing  costs  the  justice  acts  judicially.  Sihley  v. 
Howard,  3  Denio,  72.  Until  the  items  of  costs  and  fees  are  considered 
and  allowed  they  do  not  constitute  any  part  of  the  judgment.  lb. 
Merely  setting  down  certain  items  without  adding  them  up  within  the 
time  required  by  law  is  not  taxing  the  costs  in  such  a  manner  as  to 
render  them  available  as  a  part  of  the  judgment.  lb.  And  see  a/nte, 
841. 

The  Code  requires  the  justice  to  specify  in  his  docket-book  the  items 
of  costs  allowed  by  him,  and  provides  that  before  any  item  of  costs  is 
thus  allowed  other  than  a  fee  to  the  justice,  or  to  a  juror  or  witness 
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who  attended,  or  to  a  constable  who  has  certified  the  amount  of  his  fee 
upon  a  paper  filed  with  the  justice,  the  party  must  show  by  his  oath, 
or  that  of  his  attorney,  to  the  satisfaction  of  the  justice,  that  the  item 
was  actually  and  legally  paid  or  incurred.     Vol.  1,  p.  64,  §  3078. 

In  taxing  costs  the  justice  should  include  such  prospective  costs  as 
may  be  incurred  in  carrying  the  judgment  into  effect.  He  will,  there- 
fore, include  the  costs  of  entering  the  judgment,  for  issuing  an  execu- 
tion, and  for  a  transcript  of  the  judgment  in  a  proper  case.  If  the 
judgment  is  paid  before  an  execution  is  issued,  the  defendant  is  entitled 
to  a  deduction  of  the  amount  inserted  for  issuing  the  execution. 

The  fees  allowed  by  law  for  services  rendered  by  a  justice,  constable, 
witness  or  juror  in  an  action  or  special  proceeding  brought  before  a 
justice  of  the  peace,  have  been  given  in  full  in  a  prior  volume  ;  and 
want  of  space  forbids  a  repetition  of  the  same  matter  here. 

For  the  fees  of  a  justice  of  the  peace  in  an  action  brought  before 
him,  see  vol.  1,  pp.  98,  99. 

For  the  fees  of  a  justice  of  the  peace  in  a  special  proceeding  or  in 
an  action  not  brought  before  a  justice  of  the  peace,  see  id.,  pp.  99,  100. 

For  the  fees  of  a  constable  for  services  rendered  in  an  action  brought 
before  a  justice  of  the  peace,  or  in  a  justice's  court  of  a  city,  see  id.,  pp. 
100,  101. 

For  the  fees  of  a  constable  in  aspecial  proceeding,  see  id.,  pp.  101, 102. 

For  the  fees  allowed  for  taking  the  deposition  of  a  witness  upon  a 
commission,  see  id.,  p.  102. 

For  the  fees  of  a  juror  or  witness,  see  id.,  p.  102. 

For  the  fees  of  a  private  person  for  subpoenaing  a  witness,  see  id., 
p.  101. 

§  5.  Increased,  or  double  costs.  In  certain  cases  a  defendant  in 
whose  favor  judgment  is  rendered  in  an  action  in  a  justice's  court  may 
recover  his  ordinary  costs,  and  one-half  of  the  same  in  addition,  or 
what  is  commonly  called  double  costs. 

To  authorize  the  justice  to  award  such  costs  in  any  case,  the  com- 
plaint must  either  demand  judgment  for  a  sum  of  money  only,  or  to 
recover  a  chattel ;  and  the  defendant  must  not  have  joined  in  his  an- 
swer with  a  person  not  entitled  to  such  costs.  In  addition  to  this  the 
following  facts  must  exist : 

1.  The  defendant  must  be  or  have  been  a  public  officer  appointed  or 
elected  under  the  authority  of  the  State,  or  a  person  specially  appointed 
according  to  law  to  perform  the  duties  of  such  an  officer,  and  the  ac- 
tion must  have  been  brought  by  reason  of  an  act  done  by  him  by  vir- 
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tue  of  his  office,  or  an  alleged  omission  by  him  to  do  an  act  which  it 
was  his  official  duty  to  perform  ;  or, 

2.  The  action  must  have  been  brought  against  a  defendant  by  reason 
of  an  act  done  by  the  command  of  such  an  officer  or  person,  or  in  his 
aid  or  assistance,  touching  the  duties  of  the  office  or  appointment ;  or, 

3.  The  action  must  have  been  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act  by  or  under 
color  of  authority  of  a  statute  of  the  State.  Yol.  1,  p.  64,  §§  3079, 
3258.  And  see  Porters.  Cobb,  25  Hun,  184. 

Section  3259  of  the  Code  of  Civil  Procedure  given  in  connection 
with  the  section  above  cited  is  not  made  applicable  to  justices'  courts. 

A  party  who  is  entitled  to  double  costs  may  waive  his  right  to  them 
by  the  mode  of  presenting  his  defense.  If  an  'officer  or  other  person, 
who  is  entitled  to  double  costs,  is  sued  jointly  with  others,  and  he 
answers  jointly  instead  of  separately,  he  will  lose  his  right  to  double 
costs,  although  the  verdict  is  in  favor  of  all  the  defendants.  Wales  v. 
Ea/rt,  2  Cow.  426 ;  Bradley  v.  Fay,  18  How.  481. 

A  party  who  is  sued  in  a  justice's  court  as  a  public  officer  is  entitled 
to  double  costs  if  he  succeeds  in  his  defense  ;  and  if  the  fact  that  he  is 
such  an  officer  does  not  sufficiently  appear  from  the  pleadings,  the  jus- 
tice may,  before  rendering  judgment,  and  in  the  presence  of  the  parties, 
hear  the  evidence  of  the  defendant  as  to  that  fact,  and  as  to  his  right 
to  double  costs.  Fuller  v.  Wilcox,  19  Wend.  351.  If  the  justice 
should  allow  too  large  sum  by  way  of  double  costs,  this  would  not  be  a 
ground  of  reversal.  lb.  The  remedy,  in  such  a  case,  is  by  an  action 
for  the  recovery  of  such  amount  as  is  illegally  collected.  lb.  But  even 
if  the  court  had  power  to  reverse  a  judgment  for  the  allowance  of  il- 
legal fees,  it  would  not  be  sufficient  to  show  merely  that  the  sum  al- 
lowed was  greater  than  the  ordinary  sum  specified  by  statute,  because 
the  intendment  would  be  that  there  were  foreign  witnesses,  or  the 
like,  which  would  be  legally  taxable  notwithstanding  the  judgment 
might  be  for  more  than  $5  cost.  lb.  After  a  justice  has  once  taxed 
the  costs  in  an  action,  and  entered  up  a  judgment  for  the  damages 
and  costs,  it  is  too  late  for  him  then  to  alter  the  amount  either  by 
increasing  or  reducing  the  same.     Dauchy  v.  Brown,  41  Barb.  555. 

§  6.  Treble  costs.  In  a  few  cases,  under  some  special  statutory  pro- 
vision, a  defendant  may  be  entitled  to  recover  treble  costs. 

Thus,  when  a  person  is  sued  for  putting  in  execution  the  provisions 
of  the  statute  in  relation  to  brokers  and  peddlers,  or  for  doing  any  mat- 
ter or  thing  pursuant  to  its  provisions,  and  the  plaintiff  does  not  succeed 
108 
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in  the  suit,  the  defendant  is  entitled  to  recover  treble  costs.  See  1  K. 
S.  676,  577,  §§  8-12. 

In  Patchin  v.  ParJchurst,  9  Wend.  443,  it  was  held  that  treble  costs 
means  common  costs,  and  seventy-five  per  cent  of  that  amount  added 
thereto.  But  in  the  more  recent  case  of  Walker  v.  Burnham,  7  How. 
55,  it  was  held  that  the  term  "  treble  costs  "  is  to  be  understood  literally 
and  the  costs  are  to  be  actually  trebled. 

§  7.  In  the  justice's  court  of  Albany.  In  the  justice's  court  of 
the  city  of  Albany  no  costs  or  fees  are  allowed  for  services  rendered  by 
the  court  or  by  a  justice  in  any  civil  action  therein ;  but  in  all  civil  ac- 
tions in  which  an  issue  of  fact  is  tried  the  prevailing  party  is  allowed 
an  attorney's  fee  by  way  of  indemnity  for  his  expenses.  The  amount 
so  allowed  depends  upon  the  amount  involved  in  the  action,  which  is 
estimated  upon  the  recovery,  when  the  plaintiff  is  the  successful  party, 
and  upon  the  amount  claimed  in  the  complaint,  when  the,  judgment  is 
in  favor  of  the  defendant.  This  fee  is  included  in  the  judgment,  as  in 
actions  in  the  Supreme  Court.  Yol.  1,  p.  179,  §  2. 

§  8.  Where  the  people  are  a  party.  Where  costs  are  awarded  against 
the  people  of  the  State  in  an  action  or  a  special  proceeding  brought  by 
a  public  officer,  pursuant  to  any  provision  of  law,  and  the  proceedings 
have  not  been  stayed,  by  appeal  or  otherwise,  the  controller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs,  out  of  any 
money  in  the  treasury,  appropriated  for  that  purpose,  upon  the  produc- 
tion to  him  of  an  exemplified  copy  of  the  judgment,  or  order  awarding 
the  costs,  and,  where  the  amount  is  not  fixed  thereby,  of  a  taxed  bill 
of  costs ;  accompanied,  in  either  case,  with  a  certificate  of  the  attorney- 
general,  to  the  effect  that  the  action  or  special  proceeding  was  brought 
pursuant  to  law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must 
be  certified  thereupon  by  him,  and  included  in  the  warrant.  Code  of 
Civil  Pro.,  §  3241. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the  State, 
upon  the  relation  of  a  private  corporation  or  individual,  as  prescribed 
in  section  1986  of  this  act,  a  judgment,  awarding  costs  to  the  defend- 
ant, must  award  them  against  the  relator,  in  the  first  instance ;  and 
against  the  people,  only  in  case  an  execution,  issued  thereupon  against 
the  property  of  the  relator,  is  returned  unsatisfied.  Id.,  §  3242. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of  the  peo- 
ple of  the  State,  to  recover  money  or  property,  or  to  establish  a  right 
or  claim,  for  the  benefit  of  a  county,  city,  town,  or  village,  costs  shall 
not  be  awarded  against  the  people ;  but,  where  they  are  awarded  to  the 
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defendant,  they  must  be  awarded  against  the  body  for  whose  benefit  the 
action  or  special  proceeding  was  brought.    Id.,  §  3243. 

§  9.  In  actions  by  executors,  administrators,  etc.  In  an  action 
brought  by  or  against  an  executor  or  administrator,  in  his  representative 
capacity,  or  the  trustee  of  an  express  trust,  or  a  person  expressly  author- 
ized "by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded,  as  in  an  ac- 
tion by  or  against  a  person  prosecuting  or  defending  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  1836  of  this  act ; 
but  they  are  exclusively  chargeable  upon,  and  collectible  from  the  estate, 
fund,  or  person  represented,  unless  the  court  directs  them  to  be  paid  by 
the  party  personally,  for  mismanagement  or  bad  faith  in  the  prosecution 
or  defense  of  the  action.  Id.,  §  3246. 

§  10.  In  actions  Iby  a  transferee,  etc.  Where  an  action  is  brought 
in  the  name  of  another,  by  a  transferee  of  the  cause  of  action,  or  by  any 
other  person,  who  is  beneficially  interested  therein ;  or  where,  after  the 
commencement  of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person  not  a  party  to  the  action  ;  the  trans- 
feree, or  other  person  so  interested,  is  liable  for  cost,  in  the  like  cases, 
and  to  the  same  extent,  as  if  he  was  the  plaintiff ;  and,  where  costs  are 
awarded  against  the  plaintiff,  the  court  may,  by  order,  direct  the  person 
so  liable  to  pay  them.  Except  in  a  case  where  he  could  not  have  been 
lawfully  directed  to  pay  costs,  personally,  if  he  had  been  a  party,  as  pre- 
scribed in  the  last  section,  his  disobedience  to- the  order  is  a  contempt  of 
court.  But  this  section  does  not  apply  to  a  case  where  the  person  so 
beneficially  interested  is  the  attorney  or  counsel  for  the  plaintiff,  if 
his  only  beneficial  interest  consists  of  a  right  to  a  portion  of  the  sum 
or  property  recovered,  as  compensation  for  his  services  in  the  action. 
Id.,  §  3247. 

§  11.  Security  for  costs.  As  a  general  rule  a  justice  has  no 
power  to  make  an  order  for  security  for  costs.  Payne  v.  Hathaway,  4 
N.  Y,  Leg.  Obs.  21 ;  Mellen  v.  Hutchins,  8  Abb.  N.  0.  228.  And  a 
County  Court  cannot  require  security  for  costs  to  be  filed  in  an  action 
commenced  in  a  court  not  of  record.  lb. 

But  when  an  action  is  brought  by  a  society  in  its  own  name  to  recover 
a  penalty  for  a  violation  of  the  game  laws,  security  for  the  costs  of  the 
action  must  be  given  by  the  plaintiff.  Laws  of  1879,  chap.  534,  §  33. 


CHAPTER  VIII. 

EXECUTION. 

Section  1.  Nature  of  the  mandate.  In  practice,  an  execution  is 
the  act  of  carrying  into  effect  the  final  judgment  of  a  court,  or  other 
jurisdiction.  But  the  term  is  usually  applied  to  the  instrument  em- 
ployed ;  and  an  execution  is  generally  un  derstood  to  be  the  judicial 
writ  or  process  which  is  founded  upon  a  judgment  obtained  in  a  civil 
action,  and  issued  by  the  court,  or  its  officers,  in  behalf  of  the  party  re- 
covering such  judgment,  for  the  purpose  of  obtaining  the  satisfaction 
or  full  benefit  of  it.  Every  execution  is  deemed  the  process  of  the 
court  from  which  it  is  issued. 

§  2.  Kinds  of  execution.  In  justice's  court  there  are  three  kinds 
of  execution,  one  against  property,  one  against  the  person,  and 
one  for  the  delivery  of  the  possession  of  a  chattel  with  or  without 
damages  for  withholding  the  same. 

§  3.  Forms  and  requisites  of  executions.  An  execution  issued  by 
a  justice  of  the  peace  must  be  signed  by  him,  and  must  be  entirely 
filled  up  at  the  time  when  it  is  delivered  to  an  officer  to  be  executed  so 
as  to  have  no  blank  in  its  date,  or  otherwise.  If  it  is  not  so 
signed  and  filled  up  when  delivered  to  be  executed  it  is  absolutely 
void.  Vol.  1,  p.  83,  §  3136.  It  must  be  directed  generally 
to  any  constable  of  the  county.  It  must  intelligibly  describe 
the  judgment,  stating  the  names  of  the  parties  in  whose  favor, 
and  against  whom,  the  time  when,  and  the  name  of  the  justice  by  whom 
the  judgment  was  rendered ;  and  it  must  be  made  returnable  to  the 
justice  within  sixty  days  after  its  date.  Id.,  p.  48,  §  3025.  If  it  is  issued 
upon  a  judgment  for  a  sum  of  money,  it  must  specify  in  the  body  thereof 
the  sum  recovered,  and  the  sum  actually  due  upon  the  judgment  at  the 
date  of  the  execution,  and  except  in  a  case  where  special  provision  is 
otherwise  made  by  law,  it  must  substantially  require  the  constable  to 
satisfy  the  judgment,  together  with  his  fees,  out  of  the  personal  property 
of  the  judgment  debtor  within  the  county  not  exempt  from  levy  and 
sale  by  virtue  of  an  execution,  and  to  bring  the  money  before  the  jus- 
tice by  the  return  day  of  the  execution,  to  be  rendered  by  the  justice 
to  the  party  who  recovered  the  judgment.  Id.,  §  3026.  These  are  the 
requirements  of  an  ordinary  execution  against  the  property  of  the 
judgment  debtor. 


EXECUTION.  861 


Forms  and  requisites  of  executions. 


Execution  against  jyroperty. 

rULTON    CoiTNTT,  ) 

Town  of  Johnstown,   j  **•  * 

Tike  People  of  the  State  of  New    York,  to  any  constable  of  said 
county,  greeting : 

Whereas,  judgment  was  rendered  on  the  26th  day  of  July,  1882, 
before  me,  the  undersigned,  as  justice  of  the  peace,  in  favor  of  John 
Doe,  plaintiff,  against  Richard  Roe,  defendant,  for  $146.84,  damages, 
and  $4.46,  costs,  and  there  is  actually  due  upon  said  judgment  at  the 
date  of  this  execution  the  sum  of  $151.30,  damages  and  costs,  with  in- 
terest from  the  26th  day  of  July,  1882: 

These  are,  therefore,  to  require  you,  the  said  constable,  to  satisfy  the 
said  judgment,  together  with  your  fees,*  out  of  the  personal  property  of 
the  judgment  debtor  within  the  county,  not  exempt  from  levy  and  sale 
by  virtue  of  an  execution  ;*  and  to  bring  the  money  before  me,  as  such 
justice,  by  the  return  day  of  this  execution,  to  be  rendered  by  me,  as 
such  justice,   to   the  party  who  recovered  the  said  judgment.f 

This  execution  is  returnable  to  me,  the  said  justice,  within  sixty  days 
after  its  date. 

Dated  at  the  town  of  Johnstown,  this  27tk  day  of  July,  1882. 
RICHARD  MURRAY,  Jvsttce  of  the  Peace. 

When  the  judgment  was  rendered  against  a  defendant  whose 
property  was  attached,  biit  who  was  not  personally  served  with  the 
summons  in  the  action  and  did  not  appear  therein,  the  execution  issued 
on  such  judgment  should  be  in  the  form  above  given  of  an  execution 
against  property,  except  that  the  matter  included  between  the  *  * 
should  be  omitted  and  the  following  matter  should  be  substituted  in 
its  place  :  "out  of  the  property  attached  by  virtue  of  the  warrant  of 
attachment  issued  in  the  action  against  the  property  of  said  defendant." 
See  vol.  1,  p.  17,  §  2918. 

Where  an  execution  issues  against  the  person  of  the  judgment  debtor, 
it  must,  in  addition  to  the  direction  contained  in  an  execution  against 
property,  command  the  constable,  if  sufficient  personal  property  cannot 
be  found  to  satisfy  the  judgment,  to  arrest  the  judgment  debtor,  and  to 
convey  him  to  the  jail  of  the  county,  there  to  remain  until  he  pays  the 
judgment,  or  is  discharged  according  to  law.     Id.,  p.  48,  §  3026. 

Execution  agaynst  the  person. 

{Proceed  as  in  the  fm^m  of  am,  execution  against  property  to  the  f 
then  add) 

And  you,  the  said  constable,  are  also  commanded,  if  sufficient  personal 
property  cannot  be  found  to  satisfy  the  judgment,  to  arrest  the  judg- 
ment debtor  and  to  convey  him  to  the  jail  of  the  county,  there  to  re- 
main until  he  pays       judgment,  or  is  discharged  according  to  law. 
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This  execution  is  returnable  to  me,  the  said  justice,  within  sixty  days 
after  its  date. 

Dated  at  the  town  of  Johnstowit,  this  27th  day  of  July,  1882. 
EICHARD  MUERAY,  Justice  of  the  Peace. 

When  the  execution  issues  upon  a  judgment  rendered  in  an  action 
to  recover  a  penalty  or  forfeiture  given  by  a  statute  of  the  State,  the 
justice  must  indorse  upon  the  execution  a  reference  to  the  statute 
creating  the  penalty  in  the  following  form  "  according  to  the  provisions 
of,"  etc.,  adding  such  description  of  the  statute  as  will  identify  it  with 
convenient  certainty,  and  also  specifying  the  section,  if  the  statute 
gives  penalties  or  forfeitures  in  different  sections  for  different  acts  or 
omissions.  Vol.  1,  p.  48,  §§  1897,  3026.  The  following  form  of  an 
indorsement  of  an  execution  upon  a  judgment  for  a  penalty  for  a  vio- 
lation of  the  game  laws  may  serve  as  a  guide. 

Indorsement  of  execution  in  action  for  penalty. 

According  to  the  provisions  of  section  1  of  chapter  534,  of  the  Laws 
of  1879,  entitled  "  An  act  for  the  preservation  of  moose,  wild  deer, 
birds,  fish  and  other  game." 

"Where  the  execution  is  issued  on  a  judgment  rendered  against  joint 
debtors,  some  of  whom  were  not  served  with  the  summons,  it  must  be 
in  form  against  all  the  defendants,  but  the  justice  must  indorse  upon  it 
a  direction  to  the  constable,  containing  the  name  of  each  defendant 
not  summoned,  not  to  enforce  the  execution  against  the  person  of  a 
defendant  so  named,  if  the  execution  is  against  the  person  of  the  de- 
fendants, or  if  against  property,  not  to  enforce  it  against  any  property 
of  a  defendant  so  named,  which  is  not  owned  by  him  jointly  with  the 
other  defendants  who  were  summoned,  or  with  some  of  them.  See 
id.,  p.  46,  §§  3020,  1934,  1935. 

Form  of  indorsement. 
To  any  constable  executing  the  within  mandate  : 

The  defendant  A.  B.,  within  named,  was  not  served  with  the  sum- 
mons in  this  action  ;  and  you  are,  therefore,  directed  not  to  enforce  this 
execution  against  any  property  of  the  said  A.  B.,  not  owned  by  him 
jointly  with  the  other  defendants  who  were  summoned,  or  with  some 
of  them. 

Dated  August  12,  1882.  J.  D.,  Justice  of  the  Peace. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel  to  the 
prevaihng  party,  and  for  the  damages  recovered  by  him  must  be  to 
the  general  effect  of  an  execution  issued  in  a  like  case  upon  a  judgment 
of  the  Supreme  Court,  except  that  it  must  be  directed  generally  to  any 
constable  of  the  county ;  and  that  the  direction  to  satisfy  a  sum  of 
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money  out  of  the  property  of  the  judgment  debtor  must  be  in  the 
form  prescribed  for  the  direction  of  an  execution  issued  by  a  justice 
upon  a  judgment  for  a  sum  of  money.     Yol.  1,  p.  52,  §  3038. 

Execution  in  replevin. 
Fttlton  County,      ) 
Town  of  Johnstown,  j  **" ' 

The  People  of  the  State  of  New  York  to  amy  constable  of  sadd  cownty  : 

Wheeeas,  judgment  has  been  rendered  by  me,  the  undersigned 
justice  of  the  peace,  on  the  26th  day  of  July,  1882,  in  an  action  iu 
which  John  Doe  was  plaintiff  and  Richard  Roe  was  defendant,  that 
said  plaintiff  recover  of  said  defendant,  Richard  Eoe,  the  possession  of 
the  chattels  described  as  follows,  viz. : 

{Describe  the  chattels)  or  the  sum  of  {stating  the  value  as  fixed) 
dollars  in  case  a  delivery  thereof  could  not  be  had,  and  further  that 
said  plaintiff  recover  {state  a/mount  of  damages)  dollars  damages,  to- 
gether with  the  costs  of  the  action,  viz.  ;  % 

You  are,  therefore,  hereby  commanded  to  deliver  the  above  de- 
scribed chattels  to  the  said  plaintiff,  John  Doe,  if  the  same  can  be 
found  within  your  county,  and  in  case  a  delivery  thereof  cannot  be  had, 
then  to  satisfy  the  said  sum  of  $  so  awarded,  with  inter- 

est thereon,  together  with  your  fees,  and  the  said  amount  of  $ 
damages  and  $  costs,  out  of  the  personal  property  of  the  said 

Richard  Roe,  defendant,  within  the  said  county  of  Fulton  not  exempt 
from  levy  and  sale  by  virtue  of  an  execution,  and  to  bring  the  money 
before  me,  at  my  office,  by  the  return  day  of  this  execution,  to  be  ren- 
dered by  me  to  the  party  who  recovered  said  judgment.  And  you  are 
further  commanded  to  return  this  execution  to  me  at  my  office,  within 
sixty  days  after  the  date  thereof. 

Dated  at  the  said  town  of  Johnstown,  this  'ilth  day  of  July,  1882. 
RICHARD  MURRAY,  Justice  of  the  Feace. 

The  execution  need  not  state  facts  necessary  to  give  the  justice  juris- 
diction of  the  action  in  which  the  judgment  upon  which  it  is  issued  is  en- 
tered. Field  V.  Parker,  4  Hun,  342.  But  the  judgment  and  execution 
must  describe  the  party  whose  property  is  sought  to  be  taken,  and  it  is 
not  enough  that  the  right  man  is  made  to  pay  the  debt.  Farnham,  v. 
Hildreth,  32  Barb.  277 ;  Cole  v.  Eindson,  6  Term  Rep.  234.  And, 
therefore,  a  judgment  and  execution  against  Freeman  Hildreth  will 
not  authorize  a  sale  of  the  property  of  Truman  Hildreth,  although  the 
latter  was  the  party  actually  intended.  lb.  The  constable  or  sheriff  is 
not  authorized  to  execute  the  process  against  the  person  or  property  of 
any  one  but  the  individual  named  in  it.  lb.  Where  a  defendant,  sued 
by  a  wrong  name,  fails  to  appear  in  the  action,  he  does  not  waive  his 
right  to  object  to  the  misnomer  after  judgment  and  execution.  lb.  So, 
where  an  execution  is  issued  against  the  person,  the  name  of  the  de- 
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fendant  must  be  correctly  stated,  and  it  will  not  be  any  defense  that 
the  party  arrested  was  the  person  actually  intended,  unless  he  is  also 
the  party  named  in  the  process.  Onswold  v.  Sedgioich,  1  Wend.  126 ; 
S.  C,  6  Cow.  456  ;  Miller  v.  Foley,  28  Barb.  630;  Scott  v.  Ely,  4 
Wend.  565 ;  Mead  v.  Haws,  1  Cow.  332. 

§  4.  When  and  by  whom  issued.  A  justice  of  the  peace  who  has 
rendered  a  judgment  in  an  action  may,  at  any  time  within  five  years 
after  its  entry,  issue  an  execution  thereupon,  if  he  is  still  in  office,  un- 
less the  judgment  has  been  docketed  in  the  county  clerk's  office.  Vol. 
1,  p.  48,  §  3024.  After  an  execution  has  been  issued  by  the  justice 
within  the  period  above  limited,  and  has  been  returned  wholly  or 
partly  unsatisfied,  he  may,  at  any  time  within  five  years  after  the  judg- 
ment was  rendered,  issue  a  new  execution  or  renew  the  former  execu- 
tion, even  though  his  term  of  office  has  expired.  Id.,  p.  49,  §  3027. 
So,  if  the  term  of  office  of  a  justice  expires  before  an  execution  is  is- 
sued upon  a  judgment  rendered  by  him,  he  may  nevertheless  issue  an 
execution  thereon  at  any  time  within  five  years  from  the  time  the 
judgment  was  rendered,  subject,  however,  in  other  respects,  to  the  pro- 
visions as  to  issuing  executions  on  justices'  judgments.  Laws  of  1879, 
chap.  305,  §  1. 

The  statute  does  not  provide  for  the  issuing  of  an  execution  on  a  jus- 
tice's judgment  after  five  years  from  its  rendition ;  and  if  no  execution 
is  issued  within  that  time  the  only  remedy  would  seem  to  be  by  suing 
upon  the  judgment,  and  renewing  it. 

An  execution,  issued  by  a  justice  of  the  peace,  upon  a  judgment  ren- 
dered by  him,  will  be  entirely  void  if  issued  more  than  five  years  after 
its  rendition.  Bates  v.  James,  3  Duer,  45,  53 ;  Morse  v.  Gould,  11 
K  T.  285. 

After  the  death  of  the  plaintiff  in  an  action,  no  execution  can  be 
legally  issued  upon  the  judgment.  Bellvnger  v.  Ford,  21  Barb.  311 ; 
Thurston  v.  King,  1  Abb.  126 ;  Wheeler  v.  Dahin,  12  How.  537 ; 
Jay  V.  Ma/rtvne,  2  Duer,  654.  The  remedy  is  to  sue  over  upon  the 
judgment,  in  the  name  of  the  proper  person,  and  then  issue  execu- 
tion upon  that  judgment.  lb. ;  Ireland  v.  Litchfield,  22  How.  178. 
If  an  execution  is  issued  after  the  death  of  the  plaintiff,  upon  the  ap- 
plication of  persons  not  appearing  to  have  any  interest  or  authority  in 
the  matter,  and  it  does  not  appear  that  the  judgment  has  been  assigned, 
or  that  there  are  any  personal  representatives  of  the  plaintiff,  the  execu- 
tion will  be  held  to  be  void.  Bellvnger  v.'  Ford,  21  Barb.  311.  And 
see  S.  C,  14  id,  250.  After  the  death  of  the  defendant  in  an  action, 
no  execution  can  be  legally  issued  by  the  justice  against  his  property. 
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Oriswold  v.  Stewart,  i  Cow.  457 ;  Bennet  v.  Davis,  3  id.  68.  And 
see  Gerry  v.  Post,  13  How,  122 ;  Frhik  v.  Morrison,  13  Abb.  80. 
And  it  may  be  stated  as  a  general  rule,  without  exception,  that  where 
there  is  but  a  single  plaintifE  and  a  single  defendant,  and  either  of  the 
parties  dies  after  the  rendition  of  the  judgment,  no  execution  can  be 
issued  by  the  justice  on  such  judgment.  Where  there  are  several  de- 
fendants, and  one  of  them  dies  after  judgment,  an  execution  may  be 
issued  in  form  against  all  of  the  defendants,  and  enforced  against  the 
property  of  the  living  defendants,  but  not  against  that  of  the  deceased 
party.  Day  v.  Rice,  19  Wend.  644.  So,  where  one  of  several  plaint- 
iffs dies,  there  is  the  same,  if  not  stronger  reasons  for  allowing  the  sur- 
vivors to  obtain  and  enforce  an  execution  against  the  defendants. 

An  action  lies  against  a  party  who  wrongfully  takes  out  an  execution 
on  a  judgment  which  he  knows  has  been  paid  and  satisfied,  if  the  prop- 
erty of  the  defendant  is  taken  and  sold  upon  it,  and  it  is  not  necessary 
to  allege  or  prove  malice  in  order  to  maintain  the  action.  Brown  v. 
Feet&r,  T  Wend.  301. 

§  5.  Delivery  of  execution  to  officer.  In  legal  strictness,  it  is 
the  duty  of  the  party  in  whose  favor  judgment  is  rendered  to  demand 
an  execution,  and  to  deliver  it  to  the  ofiicer  for  execution  by  him. 
The  justice  does  not  usually  issue  an  execution  upon  a  judgment  ren- 
dered by  him  unless  he  has  received  instructions  to  that  effect,  either 
before  or  after  the  rendition  of  the  judgment.  If  a  claim  is  left  with 
a  justice  for  collection,  he  wiU  then  issue  execution  upon  the  judgment 
without  further  instructions,  since  the  leaving  of  the  claim  is  equivalent 
to  such  directions.  The  duties  of  the  justice,  in  relation  to  the  deliv- 
erv  of  an  execution  to  an  officer,  is  the  same  as  that  in  relation  to  other 
kinds  of  process. 

§  6.  Who  to  execute.  When  a  justice's  execution  is  offered  to 
any  constable  of  the  county  in  which  it  was  issued,  it  is  his  duty  to  ac- 
cept and  dUigently  to  execute  it  by  complying  with  its  commands. 
The  general  provisions  of  the  Code  relating  to  the  duty  of  an  officer  to 
execute  and  return  a  mandate  apply  to  executions  issued  by  a  justice. 
See  vol.  1,  p.  109,  §  102.  The  constable  must  execute  the  process  iu  per- 
son, and  cannot  act  by  deputy.  Id.,  p.  87,  §  3157 ;  Downs  v.  MoGlynn, 
2  Hilt.  14 ;  S.  C,  6  Abb.  241.  He  may,  however,  reqiiire  the  sheriff 
to  execute  it  if  he  has  reason  to  apprehend  resistance.  Vol.  1,  p.  88, 
§  3158.  And  the  justice  may,  in  a  proper  case,  deputize  a  private  per- 
son to  execute  it.    Id.,  p.  87,  §  3156. 

Neither  a  sheriff  nor  a  constable  is  permitted  to  execute  final  pro- 
cess in  his  own  favor ;  and,  therefore,  neither  of  them  can  ser\:e  an 
109 
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execution  in  his  own  favor  by  levying  upon  property  and  selling 
it.  OarpenUr  v.  Stillwell,  11  E".  T.  '61,  67;  Mills  v.  Young,  23 
Wend.  314. 

§  7.  EflPect  of  delivering  an  execution  to  the  constable.  Tlie 
goods  and  chattels  of  a  judgment  debtor,  not  exempt  by  express  pro- 
vision of  law  from  levy  and  sale  by  virtue  of  an-  execution,  and  his 
other  personal  property  which  is  expressly  declared  by  law  to  be  sub- 
ject to  levy  by  virtue  of  an  execution,  are,  when  situated  within  the 
jurisdiction  of  the  officer  to  whom  an  execution  against  property  is 
delivered,  bound  by  the  execution  from  the  time  of  the  delivery 
thereof  to  the  proper  officer  to  be  executed,  but  not  before.  Yol.  1, 
p.  50,  §  1405.  But  the  title  to  personal  property,  acquired  before  the 
actual  levy  of  an  execution,  by  a  purchaser  in  good  faith,  and  with- 
out notice  that  the  execution  has  been  issued,  is  not  affected  by  an 
execution  delivered,  before  the  purchase  was  made,  to  an  officer  to  be 
executed.  Id.,p.  51,  §  1409.  "When  an  execution  is  delivered  to  an  of- 
ficer with  directions  to  do  nothing  but  hold  it  for  further  orders, 
such  delivery  creates  no  lien  upon  the  property  of  the  judgment  debtor. 
During  the  time  the  execution  is  so  held,  the  officer  is  the  mere 
agent  of  the  plaintiff  and  the  execution  is  dormant.  Smith  v.  Erwin, 
77  ISr.  Y.  466. 

§  8.  Property  exempt  from  levy  and  sale.  The  general  rule 
is  that  all  goods  and  chattels  of  the  party  against  whom  an  execu- 
tion has  been  issued  may  be  levied  upon  and  sold,  unless  they  are 
specifically  exempted  therefrom  by  statute,  or  by  some  rule  of  the 
common  law.  The  statute  exempting  certain  specified  articles  wiU 
be  found  in  a  preceding  volume.  Vol.  1,  pp.  49,  50,  §§  1389-1394. 

The  evident  object  of  the  statute  is  to  place  the  articles  exempted  be- 
yond the  power  of  the  creditor,  or  of  the  officer  who  holds  the  exe- 
cution. The  object  itself  is  a  humane  one,  and  the  courts  construe  the 
statute  favorably  and  liberally  for  the  purpose  of  giving  it  full  effect. 
Carpenter  v.  Harrington,  25  Wend.  370 ;  Hall  v.  Penney,  11  id.  44  • 
Griffin  V.  Sutherland,  14  Barb.  456;  S/iaw  v.  Davis,  55  id.  389; 
Smith  V.  Slade,  57  id.  637 ;  Gantrell  v.  Connor,  6  Daly,  224 ;  Stewart 
V.  Brown,  37  IsT.  Y.  350 ;  Becker  v.  Becker,  47  Barb.  497. 

It  must  be  remembered,  that  prima  fade  all  personal  property  is 
liable  to  execution,  and  that  the  right  to  exemption  is  a  statutory 
privilege.  Baker  v.  Brintnall,  52  Barb.  188 ;  S.  C,  5  Abb.  (JST.  S.)  253  ; 
Dains  V.  Prosser,  32  Barb.  290 ;  Turner  v.  Borthwich,  20  Hun' 
119,  122. 

There    are  certain  articles  of    personal  property  which    are  also- 
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lutely  exempt  from  levy  and  sale  by  virtue  of  an  execution  when 
owned  by  a  liousebolder,  or  a  woman.  These  articles  are  enumer- 
ated in  section  1390  of  the  Code  of  Civil  Procedure.  Vol.  1,  p.  49. 
There  are  certain  other  articles  of  personal  property  which  are  equally 
exempt  from  levy  and  sale  by  virtue  of  an  execution,  whea  owned 
by  a  householder,  a  woman,  or  a  person  having  a  family  for  whom 
he  provides,  unless  the  execution  is  issued  upon  a  judgment  recovered 
wholly  upon  one  or  more  demands^  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase-money  of  exempt  property. 
These  articles  are  enumerated  in  section  1391  of  the  Code  of  Civil 
Procedure,  Id.,  pp.  49,  50.  "When  the  judgment  upon  which  the 
execution  issues  was  recovered  wholly  for  work  performed  in  the 
family  as  a  domestic,  or  for  the  purchase-price  of  exempt  property, 
the  articles  enumerated  in  section  1390  of  the  Code  are  still  exempt 
from  levy  and  sale  under  the  execution,  while  those  enumerated  in 
section  1391  are  not,  as  the  latter  are,  in  such  cases,  excepted  from  the 
protection  of  the  statute.  See  Snyder  v.  Davis,  47  How.  147;  S. 
C,  1  Hun,  350 ;  3  N.  Y.  Sup.  Ct.  596  ;  Cole  v.  Stevens,  9  Barb.  676 ; 
S.  C,  6  How.  424 ;  Craft  v.  Curtiss,  25  id.  163 ;  Davis  v.  Fea- 
iody,  10  Bai-b.  91.  For  example,  if  the  judgment  recovered  against  a 
householder  is  upon  a  demand  for  the  purchase-price  of  a  cook  stove, 
an  execution  issued  upon  such  judgment  cannot  be  levied  upon  the 
beds  and  beddings  necessary  for  the  judgment  debtor  and  his  family, 
nor  upon  the  stove  itself.  lb.  On  the  other  hand,  if  an  execution 
is  issued  upon  a  judgment  recovered  for  the  purchase-price  of  a  cow, 
it  may  be  levied  upon  the  horse,  harness,  wagon  and  sleigh  of  the 
judgment  debtor,  if  he  is  the  owner  of  such  property,  or  upon  any 
other  property  enumerated  in  section  1391  of  the  Code.  See  Snyder  v. 
Davis,  1  Hun,  350. 

If  a  creditor  would  enforce  his  claim  for  the  purchase-money  by  levy- 
ing upon  exempt  property,  he  must  enforce  the  claim  separately.  For 
if  he  takes  a  judgment  which  is  founded  upon  such  claim,N  and  also 
founded  upon  another  claim  which  cannot  be  enforced  against  ex- 
empt property,  he  will  lose  all  right  to  levy  upon  the  property  sold. 
BioJcox  V.  Fay,  36  Barb.  9.  By  uniting  both  claims  in  a  single  judg- 
ment, where  one  claim  would  authorize  the  taking  of  exempt  prop- 
erty and  the  other  would  not,  the  creditor  bars  himself  from  taking  any 
exempt  property  to  satisfy  his  judgment  either  in  whole  or  in  part.  lb. 

Spinning  wheels,  looms,  and  stoves,  put  up  or  kept  for  use,  as  well 
as  a  sewing  machine,  are  exempt  articles.     Yol.  1,  p.  49.     So  of  the 
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family  Bible,  family  pictures,  and  school  books,  and  the  family  library, 
if  not  above  $50  in  value.  lb. 

It  has  been  held  that  medical  books,  which  are  necessary  to  a  phy- 
sician or  surgeon,  are  exempt  as  a  part  of  his  family  library,  lidbin- 
sov)s  Case,  3  Abb.  466.  The  same  principle  would  exempt  the  books 
of  any  professional  person,  if  they  were  necessary  to  a  proper  discharge 
of  the  duties  of  his  profession,  and  if  they  did  not  exceed  $50  in 
value. 

The  statute  expressly  exempts  ten  sheep  with  their  fleeces,  and  the 
cloth  or  wool  manufactured  therefrom.  And  the  courts  hold  that  the 
yarn  or  cloth  which  may  be  manufactured  from  the  fleeces  of  the  sheep 
shall  be  exempt,  although  the  owner  of  such  yarn  or  cloth  is  not  the 
owner  of  any  sheep.  Hall  v.  Penney,  11  "Wend.  4i.  The  object  of 
the  legislature  was  to  exempt  as  much  wool,  or  the  articles  manufac- 
tured from  it,  as  could  be  obtained  from  the  fleeces  of  ten  sheep,  and 
that  object  will  be  carried  into  effect  by  exempting  such  yarn  or  cloth, 
etc.  lb. 

There  may  be  cases  in  which  such  yarn  or  cloth  would  not  be  ex- 
empted from  levy  and  sale  upon  an  execution.  If  the  party  claiming 
the  exemption  should  intentionally  reduce  or  convert  all  his  property 
into  money,  or  choses  in  action,  except  exempt  articles,  it  has  been 
held  that  it  would  be  a  proper  question  for  a  jury  whether  the  act  was 
not  done  for  the  purpose  of  hindering  and  delaying  creditors,  and  if 
they  found  that  such  was  the  case,  they  should  find  for  the  creditor  by 
sustaining  the  levy.     Brackett  v.   Watkins,  21  Wend.  68. 

If  a  householder  owns  a  cow  and  ten  sheep,  there  will  also  be  ex- 
empt as  much  hay  as  will  be  necessary  to  keep  them  through  the  next 
foddering  season  after  the  hay  is  harvested.  Farrell  v.  Sigley,  Hill 
&  Denio,  87.  This  principle  exempts  as  much  hay  as  may  be  neces- 
sary to  winter  such  cow  and  sheep,  and  until  the  pasturing  season  com- 
mences, lb.  The  statute  also  exempts  as  much  pork,  beef,  fish,  flour 
and  vegetables  as  may  be  necessary  to  keep  the  family  iintil  the  next 
annual  period  for  laying  up  such  provisions.  lb.  The  statute  does  not 
limit  the  quantity  to  such  an  amount  as  may  be  sufiicient  for  sixty 
days,  bxit  exempts  all  such  articles  of  food  as  may  be  necessary  for  the 
season,  if  they  were  actually  laid  in  for  family  use.  lb.  No  more  fuel 
is  exempt  than  sufiicient  to  last  sixty  days.  lb. 

Potatoes  which  have  been  planted  for  family  use  are  as  much  ex- 
empt from  execution  while  growing  as  they  are  after  they  have  been 
dug  and  put  up  for  family  use.  Carpenter  v.  Herrington,  25  Wend. 
370.     And  vegetables  which  have  been  actually  provided  for  family 
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use  will  not  lose  their  exempt  character  by  the  fact  that  the  judgment 
debtor  is  taking  them  to  market  to  sell  or  exchange  for  articles  of  prime 
necessity  in  his  family  or  even  to  obtain  means  to  pay  his  taxes.  Shaw 
V.  Davis,  55  Barb.  389. 

Where  a  widow  lives  with  her  infant  children,  and  provides  for 
them,  a  milch  cow  kept  and  used  by  her  for  the  use  of  the  family  is 
exempt  from  any  execution  issued  against  her.  Brigha/m  v.  Bush,  33 
Barb.  586. 

The  necessary  wearing  apparel  of  every  judgment  debtor  is  exempt 
from  execution,  while  in  actual  use,  whether  he  is  a  householder  or 
not ;  and  the  fact  that  his  clothes  are  temporarily  off  of  his  person,  as 
when  asleep  in  bed,  will  not  render  them  liable  to  be  seized  on  execu- 
tion. Bumpus  V.  MoAfna/i'd,  38  Barb.  626.  And  see  Sunbolf  v. 
Alford,  3  Mees.  &  Wels.  248. 

If  a  party  claims  that  wearing  apparel  is  exempt  because  he  is  a 
householder,  he  must  estabhsh  the  fact  that  he  is  a  householder.  Bowne 
V.  Witt,  19  Wend.  4Y5.  An  adult  person  who  resides  with  his  step- 
mother, and  transacts  her  business,  is  not  a  householder  or  a  member 
of  her  family  within  the  statute  as  to  exemptions  of  clothing.  lb.  In 
the  case  last  cited,  the  action  was  for  taking  the  plaintiff's  cloak,  which 
he  claimed  was  exempt  because  he  was  a  householder ;  but  the  ques- 
tion whether  it  was  exempt  as  necessary  wearing  apparel  was  not  made 
in  the  case,  except  as  connected  with  the  question  whether  he  was  a 
householder. 

A  person  having  and  providing  for  a  household  is  a  "  householder  " 
within  the  statute  allowing  exemption  from  levy  and  sale  under  exe- 
cution. Oriffin  V.  Sutherland,  14  Barb.  456  ;  Cantrell  v.  Connor,  6 
Daly,  224;  S.  C,  51  How.  45.  And  the  term  "householder"  is  not 
confined  to  one  who  is  actually  keeping  house,  but  extends  also  to 
one  who  has  temporarily  given  up  housekeeping,  and  is  boarding, 
and  has  furniture  on  storage.  lb.  A  man  and  his  wife  who  live 
together  alone,  and  have  no.  children,  are  a  family.  So  if  a  man  and 
his  daughter  live  together,  the  wife  and  mother  being  dead,  they 
constitute  a  family.  Cox  v.  Stafford,  14  How.  519.  The  head  of  a 
family  who  has  left  the  State,  leaving  his  wife  and  children  living  to- 
gether, is  a  householder.  Woodward  v.  Murray,  18  Johns.  400.  And 
one  who  rents  a  house  and  keeps  boarders  and  servants  is  a  house- 
holder, although  he  has  no  wife  or  children.  Hutchinson  v.  Chamher- 
lin  11  N.  Y.  Leg.  Obs.  248.  A  woman  who  keeps  a  house  of  ill 
fame  may  nevertheless  be  a  householder  within  the  meaning  of  the 
statute.     Bowman  v.  Quaohevhoss,  3  Code  E.  17. 
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The  necessary  tools  and  implements  of  a  mechanic,  and  necessary- 
working  tools  owned  by  a  householder,  are  exempt  from  execution  if 
they  do  not  exceed  in  value  the  sum  fixed  by  law.  The  decisions  of 
the  courts  have  settled,  in  some  instances,  what  articles  are  to  be'  con- 
sidered "  tools  "  within  the  meaning  of  the  statute. 

The  surgical  instruments  of  a  physician  and  surgeon  are  exempt 
from  execution,  on  the  ground  that  they  are  "  tools,"  if  he  is  a  house- 
holder and  supports  a  famil  y.  EdbinsorCs  Case,  3  Abb.  466.  But  a  thresh- 
ing machine  is  not  exempt,  on  the  ground  that  it  is  a  "  working  tool," 
under  the  act  of  1842  and  its  amendments.  Ford  v.  Johnsori,  34 
Barb.  364.  A  printing  press  is  not  a  "tool,"  within  the  statute. 
Buckingham  v.  Billings,  13  Mass.  82.  Neither  are  printing  types  and 
forms.  Danforth  v.  Woodwa/rd,  10  Pick.  423.  Nor  is  a  portable 
machine,  called  a  "  billy  and  jenny,"  which  is  used  for  manufacturing 
cloth,  a  tool.  KiVmrn  v.  Deming,  2  Vt.  404.  And  the  rule  is  the 
same  as  to  a  mill-saw  belonging  to  a  saw-mill.  Baohelder  v.  Shapleigh, 
1  Fairf.  135.  Although  a  team  is  exempt,  in  certain  cases,  the 
decisions  of  the  court  have  not  been  entirely  harmonious  upon  the 
question  what  shall  constitute  a  team.  The  courts  have  held  that 
a  "  team  "  consists  of  one  or  more  horses  with  their  harness  and  the 
vehicle  to  which  they  are  customarily  attached  for  use.  Hutchins 
V.  Chamberlin,  11  E".  T.  Leg.  Obs.  248.  And  it  has  also  been  held 
that  a  horse  or  other  animal,  trained  and  used  by  the  judgment  debtor 
for  his  work  or  service,  is  a  working  team,  under  the  statute,  without 
its  being  associated  with  any  harness  or  trappings,  or  other  articles  of 
property.     Finnin  v.  Malloy,  1  Jones  &  Sp.  382. 

The  horse  of  a  practicing  country  physician,  whose  patients  reside  at 
too  great  a  distance  for  him  to  visit  them  on  foot,  is  a  necessary  team 
within  the  meaning  of  the  statute.  Wheeler  v.  Gropsey,  5  How.  288. 
In  determining  whether  the  team  is  necessary,  it  is  entirely  immaterial 
whether  the  debtor  has  or  has  not  other  means  to  pay  the  debt,  because 
the  exemption  does  not  depend  upon  the  pecuniary  ability  of  the 
debtor.  lb. ;  Smith  v.  Slade,  57  Barb.  637 ;  Wilcox  v.  Eawley,  31 
N.  T.  648.  The  law  was  intended  for  the  benefit  of  all  persons 
to  whom  a  team  is  necessary  in  the  successful  or  convenient  prosecii- 
tion  of  their  business  in  their  calling  or  profession.  lb.  So  when  the  de- 
fendant is  a  carman,  and  is  a  householder,  having  a  family  for  which 
he  provides,  his  horse,  harness  and  cart  will  be  exempt  as  a  team 
although  there  is  but  one  horse.  Harthouse  v.  Hilcers,  1  Duer  606. 
A  buggy  wagon  used  by  a  practicing  physician  in  his  professional 
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business  is  exempt  from  execution.  Yan  Buren  v.  Loper,  29  Barb. 
388 ;  Eastman  v.  Caswell,  8  How.  T5. 

A  single  borse  may  be  considered  as  a  team  witbin  tbe  meaning  of 
tbe  statute,  wbere  it  is  kept  and  used  as  sucb.  Lookwood  v.  Young- 
love,  27  Barb.  505  ;  Gogsdill  v.  Brown,  5  Hun,  341.  And  where  tbe 
debtor  bas  only  one  borse,  but  be  bires  another  horse  to  work  with  it, 
and  the  two  make  up  the  team  which  he  usually  works,  bis  own  horse 
will  be  exempt,  if  within  the  value  limited  by  the  statute.  lb. 

It  is  not  necessary  that  the  defendant  should  be  the  sole  owner  of  a 
borse  as  a  condition  of  his  exemption,  for  if  the  defendant  is  merely  a 
part  owner  of  a  horse  used  as  a  team,  or  as  a  part  of  a  double  team, 
such  horse  is  exempt  when  belonging  to  a  householder,  etc.  Badoliff 
V.  Wood,  25  Barb.  52  ;  Hoyt  y.  Van  Alstyne,  15  id.  571.  A  wagon 
is  not  of  itself  alone  exempt  from  execution ;  but  it  may  become 
a  part'  of  a  team  wbere  it  is  customarily  used  in  connection  with  a  horse 
or  horses,  and  harness,  and  in  such  case  it  may  be  exempt.  Brown  v, 
Davis,  9  Hun,  43 ;  Dains  v.  Prosser,  32  Barb.  290 ;  Morse  v.  Keyes, 
6  How.  18,  is  overruled. 

A  tow  line  used  for  the  purpose  of  towing  canal  boats  by  a  span  of 
horses  is  a  part  of  the  team  and  exempt  from  execution.  Fields  v. 
Moul,  15  Abb.  6.  It  is  no  answer  to  the  claim  of  exemption  that  the 
article  is  new  and  has  never  been  applied  to  the  use  for  which  it  was. 
purchased,  and  for  which  it  bad  been  prepared  by  the  owner.  lb. 
Food  for  a  team  for  ninety  days  is  exempt. 

A  very  great  number  and  variety  of  articles  are  exempt  from  execu- 
tion, under  the  general  denomination  of  necessary  household  furniture. 
Two  questions  may  arise  in  relation  to  the  meaning  of  these  words. 
One  of  them  is,  are  the  articles  necessary  ?  and  the  other,  are  the 
articles  properly  household  furniture?  In  most  cases  there  wiU  not  be 
any  great  difficulty  in  determining  either  of  tbe  questions ;  but  in 
others  there  may  be  quite  a  difEerence  of  opinion.  Whether  articles 
conceded  to  be  household  furniture  are  necessary  is  a  question  of  fact ; 
but  whether  tbe  articles  claimed  to  be  exempt  are  sucb  as  fall  within 
the  definition  of  the  statute,  bas  in  most  of  tbe  cases  been  treated  as  a 
question  of  law.  A  clock,  if  necessary,  is  exempt ;  and  tbe  reason 
•which  exempts  that  may  be  equally  available  to  render  a  watch  exempt. 
If  tbe  defendant  bas  no  clock,  and  a  time-piece  is  necessary  to  the 
proper  carrying  on  of  his  business,  and  it  is  used  for  that  purpose,  it  is 
exempt,  when  owned  by  a  householder,  etc.  Bitting  v.  Vandenhurgh, 
17  How.  80.  A  clock  may  be  a  necessary  article  of  household  furni- 
ture, but  that  fact  must  be  shown  by  tbe  party  claiming  the  exemption. 
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aad  it  is  a  question  of  fact  which  will  be  concluded  by  the  verdict  of  a 
jury.     Wilson  v.  Ellis,  1  Denio,  462. 

A  party  who  claims  that  certain  articles  are  exempt  from  execution, 
on  the  ground  that  they  are  necessary,  must  prove  affirmatively  that 
his  claim  is  well  foimded.  Orijfm  v.  Sutherland,  14  Barb.  466  ;  Will- 
son  V.  Ellis,  1  Denio,  462 ;  JDomis  v.  Frosser,  32  Barb.  290 ;  Baker 
V.  Brintnall,  52  id.  188 ;  S.  C,  5  Abb.  (K.  S.)  253 ;  Smith  v.  Slade, 
57  Barb.  637.  It  is  not  enough  to  show  that  an  article  is  convenient 
or  useful  in  a  family,  unless  the  jury,  or  the  justice  in  their  place,  is 
satisfied  that  the  article  is  also  necessary.  Van  Sichler  v.  Jacobs,  14 
Johns.  434 ;  Willson  v.  Ellis,  1  Denio,  462.  Upon  the  question 
whether  the  article  is  necessary,  the  decision  of  the  justice,  or  the  find- 
ing of  a  jury,  is  conclusive.  lb. 

So,  the  party  claiming  that  property  is  exempt,  must  show  affirma- 
tively that  it  does  i^ot  exceed  in  value  the  sum  fixed  by  the  statute. 
Bains  V.  Prosser,  32  Barb.  290.  If  a  wagon  is  claimed  to  be  exempt 
because  it  is  a  part  of  a  team,  it  must  be  proved  that  the  wagon,  har- 
ness and  horses  do  not  altogether  exceed  $250  in  value.  lb.  If 
there  is  no  proof  as  to  the  value  of  the  articles  in  the  aggregate, 
nor  of  the  value  of  the  separate  parts,  the  exemption  of  the  wagon 
will  be  disallowed.  lb.  A  team  will  be  exempt,  whatever  the 
number  of  horses  may  be,  if  their  value  does  not  exceed  the 
statutory  limit.  Wiloox  v.  Hamley,  31 N.  Y.  648.  It  is  sufficient  for  a 
party  claiming  the  exemption  of  his  horse  from  sale  on  execution,  to 
show  that  the  horse  constituted  his  team ;  that  he  is  a  householder,  and 
that  his  household  furniture,  working  tools  and  team_  do  not  in  the 
aggregate,  exceed  the  sum  of  $250.  lb.  The  exemption  provided  by 
the  statute  is  not  exclusively  for  the  benefit  of  the  owner  of  the  prop- 
erty ;  it  is  intended  mainly  for  the  benefit  of  the  family  for  which  he 
provides.  lb.  In  determining  whether  a  team  is  necessary  for  the 
execution  debtor,  it  is  entirely  immaterial  whether  the  debtor  has  more 
or  less  property  than  the  amount  limited  by  statute ;  and,  therefore,  it 
is  not  competent  to  show  that  shortly  before  a  horse  was  levied  on  the 
debtor  bad  disposed  of  two  other  horses,  worth  $200,  and  that  the 
avails  were  transferred  to  his  wife,  and  that  she  held  them  at  the  time 
of  the  levy.  lb. 

Where  an  action  is  brought  by  a  party  to  recover  damages  for  taking 
aad  selling  household  furniture  which  is  claimed  to  be  exempt  from 
execution,  the  plaintiff  must  show  the  quality,  quantity  and  value  of 
such  furniture  which  is  left  after  the  sale  made  by  the  defendant,  and 
it  must  be  made  to  appear  affirmatively  that  the  amount  of  property 
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allowed  by  law,  as  exempt,  was  not  left  after  the  sale.  Tuttle  v.  Buck, 
41  Barb.  417.  The  evidence  ought  to  show  that  the  property  sold 
was  exempt,  and  its  value.  lb.  Until,  evidence  is  given  as  to  the  value 
of  the  furniture  left  to  the  defendant  after  the  execution  sale,  there 
Avill  be  no  question  of  fact  as  to  the  exemption,  and  no  sufficient  proof 
to  warrant  a  finding  in  favor  of  the  plaintiff,  that  the  property  sold 
was  exempt  property.  lb. 

If  the  exemption  is  claimed  on  the  ground  that  the  plaintifE  is  a 
householder,  the  burden  of  proof  is  on  him  to  show  that  fact.  Griffm 
V.  Sutherlcund,  14  Barb.  456.  The  fact  whether  a  party  is  or  is  not  a 
householder  must  be  proved  by  competent  evidence,  and  cannot  be 
proved  by  reputation  or  hearsay.     Eastman  v.  Caswell,  8  How.  76. 

Jurors  are  frequently  at  a  loss  how  to  decide  upon  the  matter  of  ex- 
exmption  so  far  as  it  relates  to  the  question  whether  the  article  is  a 
necessary  one.  And  no  better  exposition  of  the  law  or  of  the  practice 
can  be  found  than  that  furnished  by  Sandfoed,  J.,  in  JDiokerson  v. 
Van  Tine,  1  Sandf.  724,  730.  In  speaking  of  the  Revised  Statutes, 
and  of  the  act  of  1842,  as  to  exempt  property,  which  corresponds  with 
section  1391  of  the  present  Code,  he  said :  "  The  principal  difficulty 
arises  under  the  Revised  Statutes  ;  though  under  the  act  of  1842  there 
may  be  a  great  choice  in  respect  of  the  condition  and  state  of  repair 
of  the  furniture,  and  its  being  more  or  less  salable.  In  respect  of 
both  statutes,  I  think  that  what  is  necessary  for  the  householder  and 
his  family  is  to  be  determined  by  circumstances.  When  the  six  chairs, 
the  table,  and  like  articles  enumerated,  which  are  specified  and  set 
apart,  are  such  as  the  debtor  had  in  common  use  in  his  family  before 
his  failure,  and  were  reasonable  and  proper  for  him  and  them,  in  re- 
spect to  their  station  in  life,  I  do  not  believe  that  a  sound  construction 
of  the  law  requires  that  he  should  be  deprived  of  such  articles,  and 
put  upon  taking  such  inferior  chairs  and  table,  as  he  and  they  had  not 
been  accustomed  to  use.  I  would  not  suffer  a  debtor  to  cover,  under 
these  exemptions,  extravagant  or  expensive  articles  of  luxury,  or  such 
as  may  be  behoved  he  has  bought  with  a  view  to  screen  his  effects 
from  his  creditors  ;  nor  would  I  add  to  the  misfortunes  of  his  family, 
by  saying  to  them,  in  effect,  that  they  were  no  longer  worthy  of 
filling  their  usual  seats,  or  eating  from  their  accustomed  table. 
The  same  principle  should  guide  in  determining  what  is  necessary 
household  furniture,  under  the  act  of  1842."  Where  the  debtor  has 
several  articles  of  the  class  allowed  as  exempt  property,  he  may  elect 
which  of  the  articles  he  will  retain,  so  long  as  the  articles  retained  do 
not  exceed  in  value  the  sum  prescribed  by  the  statute.  Seamam,  v. 
110 
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Luce,  23  Barb.  240 ;  Brown  v.  Dams,  9  Hun,  43 ;  Twvnam  v.  Swart, 
4  Lans.  263 ;  Finnin  v.  Malloy,  1  Jones  &  Sp.  382 ;  Lochwood  v. 
Younglove,  27  Barb.  506,  508.  In  the  last  case  the  court  said  :  "  But 
where  one  or  more  animals,  or  articles  of  a  particular  kind,  or  a  particu- 
lar quantity  in  value  out  of  several  kinds  are  exempt,  and  the  debtor 
has  a  larger  nimiber  or  quantity  in  value,  as  some  one  must  determine 
which  shall  be  taken  and  what  left,  it -is  but  reasonable  that  the  debtor 
should  determine  which  he  will  claim  as  exempt.  The  statute  giving, 
this  exemption  is  for  the  benefit  of  families,  from  motives  of  pubUc 
policy,  and  it  has  repeatedly  been  held  to  confer  a  personal  privilege 
upon  the  debtor,  the  benefit  of  which  he  may  waive  altogether,  or  insist 
upon,  as  he  ma,y  elect.  He  may  waive  his  privilege  as  to  every  article 
but  one,  and  insist  upon  it  as  to  that  article,  if  it  belongs  to  the  kind  or 
class  of  exempt  property.  This  shows,  I  think,  that  the  right  of  choice 
necessarily  belongs  to  the  debtor."  But,  while  the  debtor  may 
elect  which  articles  he  will  retain  as  exempt,  this  does  not  prevent  the 
officer  from  making  a  levy  upon  all  of  the  articles.  He  is  not  bound 
to  consult  the  judgment  debtor  as  to  what  part  of  his  property  is  exempt 
before  levy  thereon,  but  may  take  all  of  the  debtor's  property  if  not 
notified  of  the  exemption.  Twvnam  v.  Swart,  4  Lans.  263.  And 
after  this  is  done  the  defendant  is  bound,  within  a  reasonable  time,  to 
notify  the  officer  which  articles  will  be  retained  as  exempt  property, 
lb.;  Brooks  v.  Hathawanj,  8  Hun,  290;  Seaman  v.  Luce,  23  Barb. 
240.  If  the  debtor  is  present  at  the  time  of  the  levy  he  may  make  his 
election  and  give  the  officer  notice  at  once,  and  this  will  be  sufficient, 
lb.  If  he  is  present  at  the  levy,  and  does  not  then  claim  that  the 
property  is  exempt,  he  cannot  afterward  claim  that  the  levy  was  unlaw- 
ful and  sue  the  officer  to  recover  damages  therefor.  Turner  v.  Borth- 
wich,  20  Hun,  119.  It  has  been  held  that  where  an  officer  seizes  all 
the  property  of  a  debtor,  with  a  knowledge  that  part  of  it  is  exempt 
from  such  seizure,  he  cannot  justify  hi§  acts  on  the  ground  that  the 
debtor  omitted  to  designate  a  particular  portion  of  the  property  as  not 
subject  to  execution  or  attachment.  Frost  v.  Mott,  34  E".  T.  253; 
Gambrell  v.  Connor,  6  Daly,  224.  How  far  this  doctrine  is  in  confiict 
with  that  of  the  cases  above  cited  is  for  the  justice  and  practitioner  to 
determine. 

The  right  to  claim  property  as  exempt  is  a  mere  personal  privilege 
of  which  no  one  but  the  debtor  can  avail  himself.  A  mere  naked  bailee 
of  the  property,  who  has  it  in  his  possession  for  the  purposes  of  the 
bailment,  as  in  the  case  of  an  agistor  of  sheep,  cannot  maintain  an  action 
in  his  own  name  for  taking  the  property  on  the  ground  that  they  were 
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exempt  from  levy  and  sale  on  an  execution  issued  against  the  bailor. 
Miohles  v.  Tousley,  1  Cow.  114.  So,  where  an  officer  has  levied  upon 
property  which  is  converted  by  the  defendant,  the  latter  is  not  permit- 
ted, in  an  action  against  him  by  the  officer,  to  show  that  the  property 
was  exempt  from  levy  under  the  execution  held  by  the  officer,  because 
that  exemption  cannot  be  urged  by  any  person  except  the  defendant  in 
such  execution.  Earl  v.  Camp,  16  Wend.  563.  A  general  assignee  of 
the  judgment  debtor  cannot  set  up  the  claim  of  exemption,  if  he  stood 
by  at  the  officer's  sale  of  the  property,  and  made  no  objection  at  that 
time.  Smith  v.  Hill,  22  Barb.  656.  ^.nd,  independently  of  that,  the 
claim  of  exemption  cannot  be  made  by  any  one  but  the  debtor.  lb. 
The  right  to  claim  a  homestead  as  exempt  property  is  also  a  personal 
privilege  available  to  the  debtor  alone.  Smith  v.  Brackett,  36  Barb. 
571 ;  Allen  v.  Cooh,  26  id.  374.  But  it  has  been  held,  that  where  per- 
sonal property  is  exempt  from  seizure  and  sale  upon  execution  in  the 
life-time  of  the  judgment  debtor,  it  continues  exempt  after  his  death  for 
the  benefit  of  his  widow,  who  continues  to  reside  in  the  house  formerly 
occupied  by  the  deceased  husband,  with  her  minor  children.  Becker 
V.  Becker,  47  Barb.  497. 

Where  a  party,  whose  property  had  been  levied  on  by  execution, 
objected  to  the  sale,  on  the  ground  that  the  property  was  exempt  from 
execution,  but  he  afterward  turned  out  the  property  to  the  officer  to  be 
sold  at  a  future  day,  it  was  held  that  the  acts  of  the  defendant  in  the 
execution  amounted  to  nothing  more  than  a  waiver  of  the  exemption, 
for  the  purpose  of  gaining  time,  and  that  the  act  of  the  officer  in  sell- 
ing the  property  was  done  under  a  claim  of  property  given  by  law, 
instead  of  an  authority  given  by  the  defendant,  and  that  a  sale  of  the 
property  was  such  an  abuse  of  the  process  as  rendered  the  officer  a 
trespasser  from  the  beginning.  Carnwick  v.  Myers,  14  Barb.  9. 
And  see  vol.  2,  p.  490. 

Where  the  judgment  debtor  is  a  woman  she  is  entitled  to  the  same 
exemptions  from  levy  and  sale  by  virtue  of  an  execution,  subject  to  the 
same  exceptions  as  prescribed  in  sections  1390  and  1391  of  the  Code, 
in  case  of  a  hoiiseholder.     Vol.  1,  p.  60,  §  1392. 

The  right  of  action  to  recover  damages,  or  damages  awarded  by  a 
judgment  for  taking  or  injuring  personal  property  exempt  by  law  from 
levy  and  sale  under  an  execution,  are  exempt  for  one  year 
after  the  collection  thereof,  from  levy  and  sale  by  virtue  of  an  execution, 
and  from  seizure  in  any  other  legal  proceeding.  Id.,  §  1394.  The  pay 
and  bounty  of  a  non-commissioned  officer,  musician  or  private  in  the 
military  or  naval  service  of  the  United  States ;  a  land  warrant,  pension, 
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or  other  reward  granted  by  the  United  States,  or  by  a  State,  for  military 
or  naval  services ;  a  sword,  horse,  medal,  emblem  or  device  of  any  kind, 
presented  as  a  testimonial  for  services  rendered  in  the  military  or  naval 
service  of  the  United  States ;  and  the  uniform,  arms,  and  equipments, 
which  were  used  by  a  person  in  that  service,  are  also  exempt  from  levy  and 
sale  by  virtue  of  an  execution,  and  from  seizure  for  non-paym.ent  of 
taxes,  or  in  any  other  legal  proceeding.  Id.,  §  1393. 

§  9.  Property  liable  to  seizure  upon  execution.  An  execution 
issued  by  a  justice  of  the  peace  can  be  levied  upon  personal  property 
only.  As  a  general  rule  all  the  personal  property  of  the  judgment 
debtor  is  liable  to  levy  and  sale  under  an  execution  issued  upon  the 
judgment  against  hini.  The  exception  in  favor  of  exempt  property 
is,  as  has  been  shown,  purely  statutory,  and  to  be  of  any  avail  must 
be  claimed  by  the  judgment  debtor.     Ante,  866. 

Choses  in  action,  though  assignable,  are  not  liable  to  levy  and  sale 
upon  an  execution  ;  and,  therefore,  a  promissory  note  is  not  a  subject 
of  seizure  and  sale  on  execution.  Ingalls  v.  Lm-d,  1  Cow.  240.  So  of 
shares  in  a  public  library,  or  shares  of  bank  stock.  Denton  v.  Living- 
ston, 9  Johns.  96, 100.  And  the  same  rule  applies  to  bills  of  exchange, 
bonds,  or  other  choses  in  action  of  whatever  nature.  Bogert  v.  Perry, 
17  Johns.  351 ;  Rcmsom  v.  Miner,  3  Sandf.  692. 

Every  kind  of  growing  crop  which  is  raised  by  means  of  annual  cul- 
tivation, such  as  corn,  oats,  rye,  wheat,  potatoes  and  the  like,  may  be 
levied  upon  and  sold  by  virtue  of  a  justice's  execution.  But,  whenever 
the  crop  is  not  one  produced  by  annual  cultivation,  such  as  grass  growing, 
hops  growing  upon  the  vines,  fruit  growing  upon  the  trees,  and  the  like,  it 
is  not  considered  personal  property,  but  a  part  of  the  real  estate  upon 
which  it  is  growing,  and,  therefore,  it  cannot  be  taken  or  sold  on 
a  justice's  execution.  See  vol.  2,  p.  2T9.  Such  articles,  however,  may 
be  severed  from  the  soil,  and  when  that  is  done,  then  they  become 
personal  property  and  may  be  levied  upon  like  any  other  goods  and 
chattels.  There  are  numerous  articles  which  are  denominated  fixtures, 
and  when  they  belong  to  the  owner  of  the  land  on  which  they  are 
placed,  they  cannot,  as  a  general  rule,  be  levied  upon  or  sold  by  virtue 
of  a  justice's  execution.  But  if  the  articles  do  not  belong  to  the  owner 
of  the  land,  and  the  owner  of  them  is  legally  entitled  to  remove  them 
at  any  time,  they  are  treated  as  personal  property,  and  may  generally 
be  levied  upon  and  sold  as  such  on  execution.  See  numerous  cases  col- 
lected, vol.  2,  pp.  226-238. 

Current  money  of  the  United  States  is  subject  to  levy.  Vol.  1,  p. 
51,  §  1410.     So  are  bills  or  other  evidences  of  debt,  belonging  to  the 
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judgment  debtor,  which  were  issued  by  a  moneyed  corporation  to  cir- 
culate as  money ;  and  so  are  bonds  or  other  instruments  for  the  pay- 
ment of  money,  belonging  to  the  judgment  debtor,  which  were  exe- 
cuted and  issued  by  a  government,  State,  county,  puUic  ofBcer,  or 
municipal  or  other  corporation,  and  are  in  terms  negotiable,  or  payable 
to  the  bearer  or  holder.  Id.,  §  1411. 

The  interest  of  the  judgment  debtor  in  personal  property,  lawfully 
pledged  for  the  payment  of  money  on  the  performance  of  a  contract  or 
agreement,  may  be  sold  in  the  hands  of  the  pledgee,  if  the  property  is 
subject  to  levy.  The  purchaser  at  the  sale  acquires  all  the  right  and 
interest  of  the  judgment  debtor,  and  is  entitled  to  the  possession  of  the 
property,  on  complying  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possession,  thereof.  But  this  does  not 
•apply  to  property  of  which  the  judgment  debtor  is  unconditionally  en- 
titled to  the  possession.  Id.,  §  1413.  The  purchaser  cannot  have  such 
possession  until  he  redeems  it  from  the  pledgee,  who  is  entitled  to  the 
possession  until  his  claim  is  satisfied.  Stief  v.  Hart,  1  N.  T.  20 ; 
Bakewell  v.  Ellsworth,  6  Hill,  484.  Where  goods  and  chattels  have 
been  mortgaged,  and  the  mortgagor  has  any  interest  in  the  mortgaged 
property,  such  interest  may  be  levied  upon  and  sold  upon  an  execu- 
tion. Yol.  1,  p.  277.  If  the  title  to  such  property  has  become  perfect 
and  absolute  in  the  mortgagee,  or  if  the  mortgage  has  become  for- 
feited and  the  mortgagor  has  no  interest  greater  than  the  equity  of  re- 
demption, the  property  may  be  levied  upon  and  sold  by  virtue  of  an 
execution  issued  against  the  mortgagee.  Id.,  p.  295.  But  it  can- 
not be  levied  upon  and  sold  by  virtue  of  an  execution  issued  against 
the  mortgagor.  CJiavijplin  v.  Johnson,  39  Barb.  606 ;  Farrell  v.  Hil- 
dreth,  38  id.  178.  There  are  cases  in  which  creditors  may  have  mort- 
gaged property  levied  on  upon  an  execution  issued  against  the  mort- 
gagor in  those  cases  in  which  the  mortgage  has  not  been  properly  filed, 
or  the  possession  of  the  property  has  remained  unchanged.  Yol.  1,  p. 
292. 

Where  goods  and  chattels  belong  to  several  different  persons,  as  ten- 
ants in  common,  and  an  execution  is  issued  against  the  property  of 
one  of  these  persons,  it  may  be  levied  upon  the  joint  property  of  all 
the  parties,  and  the  interest  of  the  party  against  whom  the  execution 
was  issued  may  be  sold.  The  purchaser,  however,  will  acquire  noth- 
ing more  than  the  interest  of  the  judgment  debtor,  even  though  the 
oflBcer  should  assume  to  sell  the  property  as  the  exclusive  property  of 
the  judgment  debtor.  Fiero  v.  Betts,  2  Barb.  633  ;  Mersereau  v. 
Norton,  15  Johns.  179.     But,  notwithstanding  snch  sale  will  not  trans- 
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f  er  any  title  except  that  of  the  debtor  against  whom  the  execution  is 
issued,  yet  the  sale  of  the  entire  property  is  such  an  abuse  of  the  pro- 
cess by  the  oflScer  as  to  subject  him  to  an  action  of  trespass  for  the 
wrongful  act.  Waddell  v.  Cook,  2  HUl,  47,  and  note  a  ;  Ditiehart  v. 
Wilson,  15  Barb.  695  ;  Walsh  v.  Adams,  3  Denio,  125 ;  Bates  v. 
James,  3  Duer,  45.  If  such  a  sale  is  directed  by  the  plaintiff  in  the 
execution,  he  will  also  be  liable  as  a  trespasser.  lb. ;  Underhill  v- 
Reinor,  2  Hilt.  319.  As  to  what  persons  are  tenants  in  common,  see 
vol.  1,  pp.  604,  513,  514. 

Where  one  of  several  defendants,  named  in  an  execution,  is  a  part- 
ner in  a  firm,  his  interest  in  the  partnership  property  may  be  levied 
upon  and  sold  on  such  execution.  And,  for  that  purpose,  the  consta- 
ble may  levy  upon  the  partnership  property  and  sell  the  interest  be- 
longing to  such  judgment  debtor.  Eighth  Nat.  B'hofthe  city  ofNem 
York  V.  Fitch,  49  IST.  T.  539,  543  ;  Smith  v.  Orser,  42  id.  132 ;  Mar- 
shall V.  McGregor,  59  Barb.  519,  524 ;  Phillips  v.  Cook,  24  Wend. 
389 ;  Scrugham  v.  Carter,  12  id.  131.  Upon  such  a  sale,  the  purchaser  be- 
comes a  tenant  in  common  with  the  remaining  partners.  lb.  The  con- 
stable is  not  liable  to  an  action  of  trespass  for  delivering  the  property 
sold  to  the  vendee.  lb.  But  if  he  should  sell  the  whole  property  as 
that  of  the  judgment  debtor,  instead  of  limiting  the  sale  to  the  inter- 
est of  such  debtor,  the  officer  would  be  liable  to  an  action  of  trespass 
or  trover.  Walsh  v.  Adams,  3  Denio,  126  ;  Waddell  v.  Cook,  2 
Hill,  47 ;  Bates  v.  James,  3  Duer,  46  ;  Ryder  v.  Oilbert,  16  Hun, 
163,  166. 

Although  a  pui'chaser  of  the  interest  of  a  partner  succeeds  to  his 
rights  to  the  partnership  property,  it  is  still  to  be  remembered  that 
such  purchaser  takes  the  property  subject  to  all  the  rights  of  the 
other  partners,  and  subject  to  an  accounting  with  them,  and  also  sub- 
ject to  the  claims  of  the  creditors  of  the  firm  to  the  partnership  prop- 
erty. Phillips  V.  Cook,  24  Wend.  389  ;  Walsh  v.  Adams,  3  Denio, 
126  ;  Eighth  Nat.  B'k  of  the  city  of  New  York  v.  Fitch,  49  N.  Y. 
539,  543  ;  Ryder  v.  Gilbert,  16  Hun,  163,  165,  166  ;  Morss  v.  Glea- 
son,  64  K  Y.  204 ;  Menagh  v.    Whitwell,  52  id,  146,  158. 

If  an  execution  is  issued  against  one  of  two  partners,  and  the  con- 
stable levies  upon  the  firm  property  and  sells  it  as  the  exclusive  prop- 
er'tj"  of.  such  debtor,  the  other  partner  may  maintain  an  action  of  trover 
against  the  officer  to  recover  the  value  of  one-half  of  the  goods,  which 
he  is  entitled  to  recover  as  the  measure  of  damages  without  regard  to  the 
debts  of  the  firm  or  the  state  of  the  copartnership  accoiints.  Walsh  v- 
Adams,  3  Denio,  126. 
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As  to  the  rights  of  husband  and  wife,  when  an  execution  is  issued 
against  either  of  them,  see  Tol.  2,  pp.  300-311. 

Where  an  execution  is  issued  against  joint  debtors,  the  statute  pro- 
vides for  the  mode  of  its  execution,  and  as  to  the  property  which  may 
be  levied  upon.  Yol.  1,  p.  46,  §§  1934,  1935.  So  it  also  provides 
for  the  case  of  executions  issued  in  actions  commenced  by  attachments, 
and  in  which  there  was  not  a  personal  service  of  the  process  in  which 
case  no  levy  can  be  made  upon  any  property  but  that  attached.  Id., 
p.  17,  §  2918. 

Where  property  is  sold  upon  condition  that  the  title  is  not  to  pass 
until  the  payment  of  the  purchase-price,  the  title  of  the  unpaid  vendor 
is  superior  to  that  of  a  judgment  or  execution  creditor.  Yol.  2,  pp. 
25-36. 

Where  a  sheriff  or  constable  receives  money,  in  coin,  in  payment  of 
an  execution  which  he  holds  in  his  hands  in  favor  of  the  plaintiff  in  the 
execution,  and  he  has,  at  the  same  time,  another  execution  which  has 
been -issued  against  the  plaintiff,  upon  which  he  is  not  able  to  find  any 
property  to  satisfy,  except  the  money  which  he  thus  holds,  he  cannot, 
by  virtue  of  the  execution  against  the  plaintiff,  levy  upon  such  money 
and  apply  it  to  the  payment  of  the  latter  execution.  Muscott  v.  Wool- 
worth,  14  How.  477 ;  Baker  v.  Kenworthy,  41 JST.  Y.  215 ;  Adams  v. 
Wdsh,  11  Jones  &  Sp.  52  ;  Turner  v.  Fendall,  1  Cranch,  117.  And 
see  Dubois  v.  Dubois,  6  Cow.  494.  But  where  the  property  of  the 
defendant  in  the  execution  is  levied  upon  and  sold  by  virtue  of  an  exe- 
cution, and  there  is  a  surplus  after  the  payment  of  such  execution,  such 
surplus  may  be  levied  upon  and  sold  to  satisfy  any  other  execution 
against  the  defendant  which  may  be  delivered  to  the  officer  before  the 
surplus  money  is  paid  over  to  such  defendant.  Wheeler  v.  Smith,  11 
Barb.  345.  And  in  such  a  case  it  does  not  make  any  difference  whether 
the  second  execution  is  delivered  to  the  officer  before  or  after  the  sale 
on  the  first  execution.  lb. 

When  a  sheriff  has  made  a  valid  levy  under  an  execution,  and  taken 
the  property  into  his  possession,  a  constable,  to  whom  an  execution 
against  the  same  defendant  is  subsequently  issued  by  a  justice  of  the 
peace,  cannot  make  any  levy  on  such  property,  nor  can  he  sell  the  same 
subject  to  the  levy  made  by  the  sheriff.  Seymour  v.  Newton,  17  Hun, 
30.  Nor  can  goods,  levied  on  by  a  constable  under  a  justice's  execu- 
tion, be  taken  in  execution  by  a  sheriff.  Marsh  v.  LoMrenoe,  4  Cow. 
461.'  An  execution  issued  by  a  justice  of  the  peace,  or  a  warrant  of 
attachment  granted  in  an  action  before  him,  if  actually  levied,  has  pref- 
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erence  over  another  execution  issued  out  of  any  court,  wMch  has  not 
been  previously  levied.     Vol.  1,  p.  54,  §  1408. 

§  10.  The  levy,  when,  where  and  how  made.  "When  an  execution 
is  regular  in  form  and  valid  on  its  face,  it  is  the  duty  of  the  officer  to 
execute  it  according  to  the  commands  therein  contained,  and  in  pur- 
suance of  legal  rules. 

The  law  allows  a  constable  sixty  days  within  which  to  collect  an 
execution,  and  therefore  he  may  levy  upon  the  defendant's  property  at 
any  time  within  the  sixty  days,  provided  the  levy  and  sale  can  all  be 
completed  within  such  sixty  days.  The  statute  expressly  forbids  a  con- 
stable from  levying  upon  property,  or  from  selling  it,  after  the  return 
day  of  the  execution,  unless  it  has  been  duly  renewed,  or  from  doing 
any  act  under  a  renewed  execution  after  the  expiration  of  the  time  for 
which  it  has  been  renewed.  Id.,  p.  53,  §  3040.  His  process  also  re- 
quires him  to  return  it  in  sixty  days  after  its  date. 

If  a  constable  levies  upon  property  after  the  return  day  of  the  exe- 
cution, he  will  be  liable  as  a  trespasser.  Vail  v.  Lewis,  4  Johns.  450. 
And  see  Hathcmoay  v.  Hovjell,  54  N.  T.  97;  Boss  v.  Cwmpbell,  19 
Hun,  615  ;  'Walker  v.  Henry,  85  N.  Y.  130.  And  if  the  levy  is  made 
by  the  direction  of  the  plaintiff  in  the  execution,  both  the  plaintiff  and 
the  officer  will  be  trespassers.      Yail  v.  Lewis,  4  Johns.  450. 

If  a  constable  has  two  executions  against  the  same  defendant,  and 
one  of  them  has  priority  over  the  other,  and  he  levies  a  part  of  the 
amount  of  the  prior  execution,  and  after  the  retiim  day  of  that  process 
he  levies  upon  other  property,  the  money  made  on  the  second  levy 
must  be  applied  on  the  junior  execution.  Slvngerland  v.  SwaH,  13 
Johns.  255. 

There  may  be  cases  in  which  a  constable  will  not  have  sixty  days 
within  which  to  collect  and  return  the  money.  If  the  execution  should 
be  issued  to  the  plaintiff,  and  then  retained  by  him  for  some  time  be- 
fore its  delivery  to  the  constable,  the  officer  will  be  required  to  do  what 
he  does  under  the  process  before  its  return  day.  It  ia  evident  that  the 
officer  would  have  as  many  days  less  than  sixty  in  which  to  make  the 
money  as  there  were  days  intervening  between  its  date  and  the  time 
when  the  officer  received  it. 

The  levy  may  be  made  by  any  constable  of  the  county  in  which  the 
ex-ecution  is  issued  and  in  which  the  justice  resides.  And  the  officer 
may  execute  the  process  by  levying  upon  the  property  of  the  defend- 
ant wherever  it  may  be  found  in  such  county.  MiMs  v.  Kennedy  1 
Johns.  502. 

When  a  constable  receives  an  execution  his  plain  duty  is  to  coUect 
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it,  if  possible.  But  however  clear  the  duty  may  be,  there  is  frequently 
a  serious  difficulty  in  determining  the  manner  in  which  he  shall  per- 
form it.  He  must  first  be  certain  that  the  property  levied  upon  is  such 
as  is  liable  by  law  to  be  taken  upon  the  execution  which  he  holds.  But 
even  if  the  property  is  of  that  class  which  is  liable  to  seizure  and  sale 
on  execution,  there  may  be  several  persons  who  are  interested  in  it, 
and  the  officer  may  not  feel  quite  certain  as  to  the  proper  course  to  be 
pursued.  And  when  both  of  the  preceding  difficulties  have  been  ob- 
viated, he  must  still  be  careful  that  his  mode  of  making  the  levy  is  in 
accordance  with  the  rules  of  law. 

There  are  sometimes  difficulties  in  the  way  of  obeying  the  mandates 
of  the  process.  If  the  property  of  the  defendant  in  the  execution  is  in 
his  own  dweUing-house,  neither  a  constable  nor  a  sheriff  can  lawfully 
enter  the  house  to  levy  upon  it.  The  door  of  the  house  need  not  be 
locked  for  the  purpose  of  protecting  it  from- levy  ;  and  if  such  door. is 
merely  latched,  it  will  be  a  trespass  in  the  officer  to  unlatch  it  and  enter 
the  house  without  the  consent  of  the  occupant.  Curtis  v.  Huh'bard, 
1  HiU,  336 ;  S.  C,  4  id.  437.  See,  also.  Peoples.  Huh'bard,  24  Wend. 
369.  The  absence  of  the  owner  or  occupant  at  the  time  of  the  wrong- 
ful entry  by  the  officer  will  not  make  any  difference ;  and  the  act  will 
be  as  much  a  trespass  as  though  he  had  been  present  and  forbidden 
the  officer's  entry.  lb.  Such  owner  or  occupant  may  lawfully  resist 
a  constable  or  a  sheriff  if  he  attempts  to  make  such  unlawful  levy.  lb. 
And  even  a  guest  in  the  house  will  be  justified  in  resisting  or  aiding 
in  the  resistance  to  the  officer's  acts,  provided  no  unnecessary  force  is 
used.  lb.  If,  however,  the  officer  once  gains  a  lawful  and  peaceful 
entrance  into  the  house,  and  he  properly  commences  the  execution  of 
his  process,  he  may  continue  and  complete  his  levy.  And  if  he  leaves 
the  house  and  the  property  after  commencing  an  inventory  of  articles 
levied  on,  he  may  return  the  next  day  and  complete  it ;  and  if  the 
owner  of  the  house  then  refuses  him  admittance  for  that  purpose,  he 
may  lawfully  force  the  doors  and  enter  the  house,  and  complete  his 
levy.  Olover  v.  Whittenhall,  6  Hill,  597.  So,  if  the  officer  gains 
lawful  admission  through  the  outer  door  of  the  house,  he  may  after- 
ward lawfully  break  open  the  inner  doors  for  the  purpose  of  executing  • 
his  process.  Zee  v.  Gansel,  Cowp.  1.  So,  after  gaining  a  peaceful 
and  lawful  entrance  into  the  house,  he  may  also  break  open  cupboards, 
chests,  trunks,  and  the  like,  if  that  is  necessary  for  the  purpose  of  get- 
ting at  the  property.  lb. ;  Hutchison  v.  Birch,  4  Taunt.  619,  625. 
But  the  officer  will  not  be  justified  in  a  wanton  injury  or  destruction 
of  property ;  and,  if  the  owner  should  offer  to  unlock  or  open  the  doors, 
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trunks,  etc.,  the  officer  would  be  a  trespasser  for  breaking  tbem  after 
that.  lb.  This  protection  of  property  does  not  extend  to  any  building 
but  a  dwelling-house  and  its  curtilage ;  and  if  the  goods  are  in  a  store, 
shop,  barn,  or  other  building  of  a  similar  character,  the  officer  may 
lawfully  break  open  the  doors  and  make  a  levy.  Haggeriy  v.  Wither, 
16  Johns.  287.  So,  where  the  goods  of  the  defendant  in  the  execution 
are  in  the  house  of  a  third  person,  they  will  not  be  protected  there, 
if  such  third  person  refuses  to  open  the  house  on  the  lawful  demand 
of  the  officer,  who  comes  with  a  legal  process  to  make  a  levy  upon  it. 
Semayne^s  Case,  5  Coke,  93,  a ;  CooTe  v.  Birt,  5  Taunt.  T65,  770.  But 
the  officer  enters  at  his  peril,  for  if  the  defendant's  goods  are  not 
there,  the  officer  will  be  a  trespasser,  lb. ;  Johnson  v.  Leigh,  6  Taunt. 
246. 

"What  acts  will  constitute  a  valid  levy  under  an  execution  is  not  now 
a  matter  of  doubt.  If  the  officer  takes  the  property  into  his  actual 
possession  and  custody,  by  removing  it  from  the  premises  or  possession 
of  the  defendant  in  the  execution,  there  could  not  be  any  doubt  as  to 
the  existence  of  a  levy.  But  such  acts  are  not  essential  to  the  making 
of  a  valid  levy,  as  the  cases  cited  will  show.  In  the  first  place,  to  con- 
stitute a  valid  levy  upon  personal  property,  the  officer  must  assume 
dominion  over  the  property,  and  have  it  within  his  power,  and  subject 
to  his  immediate  seizure.  Price  v.  Shvpps,  16  Barb.  585  ;  Green  v. 
Burke,  23  Wend.  490;  Roth  v.  Wells,  29  N.  T.  471. 

"  In  order  to  constitute  a  valid  levy,  as  to  third  persons,  the  goods 
must  not  only  be  within  the  view  of  the  officer,  but  must  be  subjected 
to  his  control.  He  'must  take  actual  possession,'  which,  although 
the  goods  are  present,  can  only  be  done  by  manual  acts,  or  by  an  oral 
assertion  that  a  levy  is  intended,  and  which  is  acquiesced  in  by  those 
who  are  present  and  interested  in  the  question.  A  levy  cannot  rest 
in  a  mere  undivulged  intention  to  seize  property.  Something  more  is 
required ;  there  must  be  possessory  acts  to  indicate  a  levy,  or  it  must 
be  asserted  by  word  of  mouth,  so  that  what  is  thus  done  by  the  officer, 
if  not  justified  by  the  process  in  his  hands,  will  make  him  a  trespasser." 
Camp  V.  Chamherlavn,  5  Denio,  198,  202,  203,  Beaedsley,  Oh.  J.; 
Badgers  v.  Bonner,  45  IST.  T.  379,  382 ;  Bond  v.  Willet,  1  Abb.  Ct. 
App.  165 ;  S.  C,  31  IST.  T.  102;  29  How.  47;  1  Keyes,  377. 

Where  an  officer  is  instructed  to  keep  the  levy  a  secret  from  the 
defendant  in  the  execution,  which  is  done,  and  the  property  is  not 
taken  by  the  officer,  but  is  subsequently  sold  by  the  defendant  to  a 
purchaser  in  good  faith,  the  latter  will  hold  the  property  in  preference 
to  the  officer.     Price  v.  Shijyps,  16  Barb.  585. 
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So,  when  an  officer  does  not  see  tlie  property  intended  to  be  levied 
upon,  but  merely  sits  on  his  horse,  or  in  his  carriage  in  the  road,  and 
takes  a  memorandum  of  the  property  as  it  is  named  over  by  the  de- 
fendant in  the  execution,  but  without  any  knowledge  what  property 
the  defendant  had  at  the  time,  or  where  such  property  was  at  that  time, 
this,  although  it  may  be  treated  as  a  valid  levy  as  against  the  judgment 
debtor,  will  not  be  sufficient  to  affect  the  rights  of  a  subsequent  lona 
fide  purchaser  from  such  judgment  debtor.  Dresser  v.  Ainsworth,  9 
Barb.  620,  629. 

So,  making  an  actual  levy  upon  a  part  of  the  defendant's  property, 
and  then  including  in  the  inventory  other  property  not  in  view  of  the 
officer,  is  not  such  a  levy  as  to  give  priority  to  the  levy  over  an  actual 
levy,  subsequently  made  under  another  execution  by  another  officer. 
Ray  V.  Harcourt,  19  "Wend.  495. 

In  the  last  case  a  part  of  the  property  in  question  was  a  mile  and  a 
half  distant,  and  the  residue  about  two  miles  and  a  half  from  the 
officer  at  the  time  of  making  a  levy. 

So,  where  an  officer  went  on  to  the  farm  of  the  defendant  in  the 
execution,  and  made  a  levy  on  his  property,  a  part  of  which  was  in  a 
field  where  the  officer  was  at  the  time  with  the  defendant,  and  in  sight, 
and  another  part  of  the  property,  being  a  yoke  of  oxen,  were  in  another 
lot  on  the  same  farm,  eighty  rods  distant,  but  not  seen  by  reason  of  an 
intervening  hill,  the  levy  as  to  the  oxen  was  held  invalid  as  against  a 
bona  fide  purchaser  of  them  from  the  defendant  in  the  execution. 
Van  Wyoh  v.  Pine,  2  Hill,  666 ;  Bond  v.  WiUet,  29  How.  47. 

It  is  not  necessary,  however,  that  there  should  be  a  manual  inter- 
ference with  the  property  in  order  to  constitute  a  valid  levy.  It  is 
sufficient  if  the  property  is  present,  and  subject  to  the  control  of  the 
officer  having  the  execution,  and  that  he  then  openly  and  publicly 
states' that  he  levies  upon  the  property,  and  asserts  his  authority  over 
it  by  virtue  of  such  process  and  levy.  BarTcer  v.  Binninger,  14  N.  T. 
270 ;  Green  v.  Burke,  23  Wend.  490 ;  Connah  v.  Hale,  id.  462 ;  Bond 
V.  WiUet,  29  How.  47;  S.  C,  1  Abb.  Ct.  App.  165 ;  31  K  T.  102; 
1  Keyes,  377;  Mias  v.  Farley,  2  Abb.  Ct.  App.  11 ;  S.  C,  3  Keyes, 
398;  5  Abb.  (N.  S.)  39;  2  Trans.  App.  116;  Dean  v.  Campbell,  19 

Hun,  534. 

Where  personal  property  is  taken  by  virtue  of  a  justice's  attachment, 
the  lien  continues  until  judgment  can  be  rendered,  and  an  execution 
thereon  issued ;  but  if  the  creditor  desires  to  continue  his  lien  after  that 
time,  he  must  procure  an  execution  and  have  it  levied  upon  the  at- 
tached property  within  a  reasonable  time,  or  he  will  risk  the  loss  of  his 
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lien.  Sterling  v.  Welcome,  20  Wend.  238.  In  such  a  case  the  execu- 
tion is  no  lien  upon  the  property  until  an  actual  levy  upon  it.  lb.  And 
the  levy  must  be  made  within  the  county  in  which  the  justice  issuing 
the  execution  resides. 

The  whole  matter  in  relation  to  a  levy  may  be  summed  up  thus :  It 
is  the  duty  of  the  officer  to  levy  promptly ;  and  in  making  such  levy 
his  acts  must  be  public,  positive  and  unequivocal,  showing  an  intention 
on  his  part  to  subject  the  property  to  the  process  which  it  is  his  duty 
to  execute.  In  doing  this  it  may  sometimes  be  necessary  to  remove  the 
property  levied  upon.  In  other  cases  there  may  not  be  any  necessity 
for  its  removal.  But  whether  it  is  removed  or  not,  the  officer  must 
indorse  upon  the  execution  the  time  of  making  the  levy.  Yol.  1,  p.  50, 
§  3029.  But  a  failure  to  do  so  will  not  invalidate  the  levy.  Havens 
V.  Oordon,  5  Hun,  178.  It  is  also  the  usual  and  correct  practice  to 
make  an  inventory  of  the  property  levied  upon,  and  to  do  it  at  the  time 
of  making  the  levy.  But  an  omission  to  do  this  will  not  invalidate  the 
levy,  because  an  inventory  is  not,  in  strictness,  essential  to  the  validity 
of  a  levy.     Watts  v.  Clevehmd,  3  E.  D.  Smith,  553. 

The  officer  ought  always  to  levy  upon  sufficient  property  to  satisfy 
the  execution,  if  so  much  property  can  be  found ;  and  yet  he  ought  not 
to  take  an  unreasonable  quantity  of  property,  since  the  object  of  the 
law  is  to  secure  the  debt  with  as  little  inconvenience  as  possible  to  the 
debtor.  But  the  law  does  not  impose  any  restriction  as  to  the  amount 
of  property  which  may  be  taken,  nor  does  it  require  that  all  of  the 
property  which  is  taken  shall  be  levied  upon  at  the  same  time.  Den- 
vrey  v.  Fox,  22  Barb.  522.  And  even  though  an  officer  were  to  levy 
upon  property  sufficient  to  satisfy  an  execution,  and  he  should  then 
levy  upon  other  property  at  a  different  and  subsequent  time,  and  sell 
that  to  satisfy  the  execution,  this  would  not  be  sufficient  ground  to 
sustain  an  action  of  trespass  against  the  officer  for  making  the  second 
levy.  lb.  The  remedy  against  an  officer  in  such  a  case  would  be  for 
an  excessive  levy.  lb.  To  constitute  a  levy  the  officer  must  undoubt- 
edly see  the  goods,  and  they  must  be  within  his  power,  at  least  so  far 
as  to  assert  title  to  them  in  the  presence  of  those  who  may  be  opposed 
to  the  execution  of  the  process ;  but  it  is  never  necessary  that  the 
debtor's  consent  should  be  obtained,  or  that  he  should  acquiesce  in  the 
levy.  Artisa/ni  Bamli  v.  Treadmell,  34  Barb.  553.  If  an  officer 
should  wantonly  make  an  excessive  levy,  the  execution  debtor  would 
iave  a  remedy  by  an  action  on  the  case.     Dezell  v.  Odell,  3  Hill,  215. 
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JForni  of  vndorsement  l>y  constable  of  a  levy. 

By  virtue  of  the  within  execution,  I  have  levied  on  two  red  cows, 
one  bay  mare,  the  property  of  the  defendant,  etc.,  this  28th  day  of 
April,  1865.  JAMES  PIERSON,  Constable. 

Sa/me,  where  an  ■mventory  is  attached. 

By  virtue  of  the  within  execution,  I  have,  this  28th  day  of  April, 
1865,  levied  on  the  goods  and  chattels  of  the  defendant,  mentioned  in 
the  annexed  inventory.  JAMES  PIEESON,  Constable. 

Form  of  an  inventory  to  be  attached. 

An  inventory  of  goods  and  chattels  this  day  levied  upon  and  taken 
into  my  custody,  by  virtue  of  the  annexed  execution : 

One  red  cow,  One  stack  of  hay, 

Ten  sheep,  Ten  common  chairs. 

Three  hogs,  One  sofa. 

JAMES  PIEESON,  Constable. 

§  11.  Disposition  of  goods  after  levy.  It  has  been  already  seen, 
a/nte,  884,  that  an  officer  on  making  a  levy  is  not  bound  to  remove  the 
goods,  but  may  leave  them  in  the  defendant's  possession  ;  and  if  he 
does  this  without  security  it  is  at  his  own  risk.  The  usual  practice, 
however,  is  for  the  officer  to  take  a  receipt  for  the  goods  ana  chattels 
levied  on,  with  an  agreement  to  deliver  it  to  the  officer  on  demand,  or 
to  pay  the  amount  of  the  execution.  This  receipt  is  usually  signed  by 
some  friend  of  the  defendant,  and  the  property  is  then  left  in  the  pos- 
session of  the  defendant  untU  such,  time  as. may  be  appointed  for  its 
sale.  The  liabilities  of  a  receiptor  have  been  pointed  out  elsewhere. 
Yol.  1,  p.  662. 

Form  of  receipt  for  goods  levied  vpon. 
JUSTICE'S  COURT. 

Daniel  Stewart         j 
ag«t. 
Peter  L.  Frederick. 


Execution  issued  by  Peter  W.  Plantz,  one  of  the  justices  of 

the  peace  of  the  county  of  Fulton,  for $175  00 

Constable's  fees  for  collecting 2  50 


$1Y7  50 


Under  and  by  virtue  of  the  execution  above  described,  James  Pier- 
son,  a  constable  of  the  county  of  Fulton,  has  levied  upon  the  following 
goods  and  chattels,  the  property  of  the  said  Peter  L.  Frederick,  viz. : 
{^Enumerate  or  Aesarihe  the  arUcles)  Received  this  28th  day  of  April, 
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1865,  of  the  said  James  Pierson,  tlie  goods  and  chattels  above- 
mentioned,  which  I  promise  to  deliver  to  him  at  any  time  when 
he  shall  demand  the  same,  at  the  dwelling-house  {or  bourn  ar  other 
agreed  place)  of  the  above-named  Peter  L.  Frederick,  in  the  town  of 
Mayfield,  in  the  county  of  Fulton ;  or,  in  default  thereof,  I  do  hereby 
agree  and  promise  to  pay  him  the  amount  of  the  said  execution,  with 
the  said  costs  and  fees  for  the  collection  thereof. 

BEADFOED  T.  SIMMONS. 

The  constable  may  specify  in  the  receipt  the  time  and  place  for  the 
delivery  of  the  property  levied  upon,  and  the  receiptor  will  then  be 
bound  to  comply  with  its  terms.  But  no  action  will  lie  against  the 
receiptor  until  a  proper  demand  of  the  property  has  been  made.  And 
in  an  action  against  him  it  will  be  a  good  defense  to  show  that  the 
property  has  been  taken  from  him  by  the  rightful  owner.  Harvey  v. 
Lane,  12  Wend.  563. 

§  12.  Eights  and  liabilities  of  constable  after  leyy.  After  mak- 
ing a  levy  upon  goods,  it  is  the  duty  of  the  constable  to  exercise  proper 
care  for  their  safety.  And  if  they  are  injured,  he  may  maintain  an  ac- 
tion against  the  wrong-doer.  He  is  not  regarded  as  an  insurer  of  the 
goods,  though  he  will  be  held  responsible  if  they  are  lost  through  his 
own  neglect,  or  from  that  of  others  to  whom  he  may  have  intrusted 
their  keeping.  Browning  v.  Hanford,  5  Hill,  588 ;  S.  C,  5  Denio, 
586  ;  Moore  v.  Westervelt,  27  N.  T.  234 ;  S.  C,  25  How.  277. 

Where  an  execution  is  levied  upon  the  goods  in  a  store,  it  is  a  con- 
tinuing levy  which  will  cover  goods  purchased  by  the  judgment 
debtor,  at  a  time  subsequent  to  the  levy,  and  during  the  life  of  the 
execution,  and  placed  in  the  same  store,  if  such  goods  are  of  the  same 
general  description  as  those  levied  on,  and  have  been  purchased  to 
supply  the  place  of  those  sold  by  the  debtor,  after  such  levy,  or  as  an 
addition  to  the  original  stock.  Itotfi  v.  Wells,  H  Barb.  194;  S.  C. 
affirmed,  29  N.  Y.  471. 

And  where  goods  have  thus  been  levied  upon,  if  the  debtor  removes 
or  sells  a  portion  of  them,  and  he  then  substitutes  others  of  a  similar 
description  in  their  place,  the  property  thus  substituted  takes  the  place 
of  that  which  was  sold  or  removed,  and  becomes  subject  to  the  lien  of 
the  execution  without  any  new  levy.  lb.  And  if  the  debtor,  when 
called  upon  under  such  circumstances,  refuses  to  designate  the  property 
which  he  claims  is  not  covered  by  the  levy,  he  will  be  estopped  from 
subsequently  maintaining  an  action  against  the  officer  for  the  value  of 
the  property  taken  by  him  under  the  execution.  lb. 

A  sheriff  who  levies  upon  goods  under  an  execution,  as  the  property 
of  the  defendant  therein,  may,  when  he  discovers  that  the  goods  be- 
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long  to  another  person,  reKnquish  the  levy,  and  return  the  execution, 
no  goods  found.  Blwin  v.  Bleakley,  23  How.  124.  But  if  an  action 
is  brought  against  the  officer  for  a  false  return  to  the  execution,  the 
burden  of  showing  property  out  of  the  defendant  in  the  execution  is 
thrown  upon  him,  when  the  good  faith  of  the  return  is  put  in  contro- 
versy, lb. 

"Where  a  sheriff  levies  iipon  property  which  cannot  be  immediately 
removed  or  reduced  to  possession,  as  upon  growing  crops  of  grain,  it 
will  be  sufficient  to  make  the  levy  openly  and  publicly,  and  the  sale  may 
then  be  deferred  until  the  time  for  harvesting.  Whipple  v.  Foot,  2 
Johns.  418. 

§  13.  Effect  of  a  levy.  It  has  been  held,  in  some  of  the  older 
cases,  that  the  mere  act  of  levying  upon  sufficient;. personal  property  to 
satisfy  the  execution  amounts  to  a  satisfaction  or  extinguishment  of 
the  judgment  on  which  it  was  issued,  unless  the  property  was  fraudu- 
lently withdrawn,  by  the  defendant,  from  the  possession  of  the  officer. 
But  such  is  not  the  present  rule ;  and  although  the  levy  may  cover 
property  sufficient  to  satisfy  the  execution,  yet  if  it  fails  to  produce  a 
satisfaction  in  fact,  without  any  fault  on  the  part  of  the  plaintifE,  he 
may  proceed  to  obtain  satisfaction  by  a  new  levy  upon  other  goods.  A 
mere  levy  upon  sufficient  good's  and  chattels  to  satisfy  an  execution, 
where  nothing  more  is  done  by  the  officer  than  to  make  the  levy,  will 
never  amount  to  a  satisfaction  of  the  judgment.  People  v.  Eopson,  1 
Denio,  574,  578 ;  Waddell  v.  Elmendorf,  5  id.  447.  A  mere  levy 
neither  gives  any  thing  to  the  creditor  nor  takes  any  thing  from  the 
debtor.  It  does  not  divest  a  title ;  it  only  creates  a  lien  upon  the  prop- 
erty. It  frequently  happens  that  the  levy  is  overreached  by  some 
other  lien,  is  abandoned  for  the  benefit  of  the  debtor,  or  is  defeated  by 
his  misconduct ;  and  in  such  cases  there  is  no  reason  for  holding  that 
the  judgment  is  satisfied.  lb. 

If  property  is  sold  upon  an  execution  issued  upon  a  justice's  judg- 
ment, and  the  execution  is  returned  satisfied,  but  the  defendant  subse- 
quently sues  the  plaintiff  in  the  execution,  and  recovers  the  value  of 
the  property  sold,  on  the  ground  that  it  was  exempt  by  law  from  exe- 
cution, the  plaintiff  may  sue  and  recover  a  new  judgment,  and  then  is- 
sue execution  thereon  and  collect  the  amount.  Piper  v.  Elwood,  4 
Denio  165.  A  justice  has  no  power  to  strike  out  the  return  on  the 
execution  and  then  issue  a  new  one,  and,  therefore,  an  action  upon  the 
judgment  is  the  appropriate  remedy.  lb.  A  mere  levy  upon  property 
sufficient  to  satisfy  an  execution  will  not  amount  to  a  satisfaction  of 
the  judgment,  although  the  officer  remains  in  possession  of  the  goods 
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for  a  day  and  a  half,  when  he  abandons  the  levy,  and  leaves  the  goods 
in  the  defendant's  possession,  on  the  ground  that  the  plaintiff  refused 
to  indemnify  him.     Radde  v.   WMbney,  i  E.  D.  Smith,  378. 

So,  where  a  levy  was  made  by  a  constable  who  was  at  the  time  a 
minor,  and  he  abandoned  the  levy  to  relieve  himself  from  the  conse- 
quences of  his  unlawful  act  in  taking  upon  himself  the  duties  of  the 
office  while  imder  age,  this  was  held  not  to  be  a  satisfaction  of  the  judg- 
ment, although  the  value  of  the  property  levied  upon  was  equal  to  the 
amoiint  of  the  judgment.  Green  v.  jBurke,  23  "Wend.  490.  Where 
the  debtor  has  neither  paid  the  debt  nor  been  deprived  of  his  property, 
a  mere  levy  upon  his  property  will  not  amount  to  a  satisfaction  of  the 
judgment.  I'eek  v.  Tiff^any,  2 'H.Y.  4:5^1.  But  where  an  officer  levies 
an  execution  upon  property  sufficient  to  satisfy  it,  and  through  his  negli- 
gence or  misconduct  the  property  is  lost,  destroyed  or  disposed  of,  so 
that  the  defendant  is  deprived  of  the  benefit  thereof,  it  is  a  satisfac- 
tion of  the  judgment,  and  the  plaintiff  must  seek  his  remedy  against 
the  officer.  lb.  Where  goods  and  chattels  are  levied  upon  by  virtue  of 
an  execution,  the  levy  will  inure  to  the  benefit  of  any  other  execution 
which  is  subsequently  deHvered  to  the  officer  during  the  life  of  the  first 
execution,  and  without  making  any  new  levy  under  the  latter  execu- 
tion, lb. ;  Birdseye  v.  May,  i  Hill,  160 ;  Oresson  v.  Stout,  17 
Johns.  116 ;  Russell  v.  Gibis,  -4  Cow.  390 ;  Jones  v.  Atherton,  7 
Taunt.  56. 

§  14.  Sale  of  chattels  under  execution.  After  a  constable  has 
levied  upon  the  goods  and  chattels  of  the  defendant,  or  the  party  against 
whom  the  execution  has  been  issued,  the  latter  may  prevent  further 
proceedings  by  paying  the  amount  levied  to  the  officer ;  and  this  will 
be  deemed  a  good  payment  to  the  plaintiff,  or  to  the  party  entitled  to 
it.  Jackson  v.  Law,  5  Cow.  248.  If  the  money  is  not  paid,  it  is  the 
duty  of  the  constable  to  proceed  immediately  in  the  matter  of  making 
a  sale. 

A  constable  who  has  levied  upon  goods  and  chattels  is  not  permitted 
to  advance  his  own  money  for  the  payment  of  the  plaintiff,  and  then  to 
retain  a  right  to  subsequently  enforce  the  execution  upon  the  property 
for  his  own  benefit.  Reed  v.  Pruyn,  7  Johns.  426.  Nor  can  he  take  a 
bond,  or  other  security,  from  the  defendant,  and  retain  the  execution 
in  his  hands,  and  use  it  afterward  to  enforce  the  payment  of  the  money 
advanced  by  him.  lb. ;  Sherman  v.  Boyce,.  15  Johns.  443  ;  Ca/rpenter 
V.  StUwell,  11  N.  Y.  61,  67 ;  Bigelow  v.  Provost,  5  Hill,  566.  Nor 
can  he  deliver  the  goods  to  the  plaintiff  in  satisfaction  of  his  debt,  but 
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they  must  be  sold,  and  so  much  of  the  avails  paid  over  to  him  as  will 
satisfy  his  execution.  Thomson  r.  Clerk,  Cro.  Eliz.  504. 

The  statute  requires  the  constable  who  takes  personal  property  into 
his  custody  by  virtue  of  an  execution  to  immediately  post  conspicu- 
ously in  at  least  three  places  of  the  city  or  town  in  which  the  property 
was  taken,  written  or  printed  notices,  signed  by  him,  describing  the 
property,  and  specifying  the  place  within  the  same  city  or  town  where, 
and  the  time,  not  less  than  six  days  after  the  posting,  when  it  will  be 
exposed  for  sale.  Yol.  1,  p.  50,  §  3029. 

Constable's  notice  of  sale. 

By  virtue  of  an  execution  {or  several  eosecutions)  issued  from  a  jus- 
tice's court,  against  the  property  of  Richard  Koe,  I  have  seized,  and 
taken  {name  the  articles  with  particularity),  which  I  will  expose  to  sale 
at  public  vendue,  to  the  highest  bidder,  on  the  10th  day  of  May,  1865, 
at  ten  o'clock  in  the  forenoon,  at  the  dwelling-house  {or  harn)  of  said 
Richard  Roe,  in  the  town  of  Broadalbin. 

Dated  May  4,  1865.     GARRET  YAIST  VRAJSTKEN,   Constable. 

The  sale  must  be  made  at  the  time  and  place  fixed  by  the  notice, 
unless  the  sale  is  for  some  cause  postponed.  The  constable  having  an 
execution  to  collect  may  postpone  the  sale  thereon  from  time  to  time  as 
he  may  deem  proper,  except  that  he  cannot  extend  the  time  beyond  the 
return  day  of  the  process.  This  right  of  postponement  may  be  exer- 
cised at  any  time  before  the  sale  is  complete ;  and,  therefore,  postpone- 
ment will  be  regular  and  legal,  although  it  may  have  been  made  after 
the  sale  has  been  commenced  by  receiving  bids  on  the  property.  Tin- 
Tmm  V.  JPurd/y,  5  Johns.  345.  Such  postponement  inay  be  to  a  differ- 
ent place  from  that  specified  in  the  notice,  and  a  sale  completed  at  the 
adjourned  place  will  be  valid  if  there  is  no  fraiid  or  abuse  of  the  pro- 
cess, lb. 

If  the  ofl&cer  finds  that  a  sale  at  the  time  advertised  cannot  take 
place,  without  producing  a  great  sacrifice  of  property  and  that  no  in- 
jury can  result  to  the  plaintiff  from  the  delay,  it  is  his  duty  to  post- 
pone the  sale.  McDonald  v.  Neilson,  2  Cow.  140,  190,  191.  He  is 
bound  to  take  aU  lawful  and  necessary  measures  to  secure  the  sum 
which  he  is  directed  to  levy ;  but  as  to  the  time,  manner,  and  place  of 
sale,  he  is  vested  with  a  sound  discretion.  lb.  The  sale,  however,  must 
not  be  out  of  the  town  in  which  the  goods  and  chattels  were  taken, 
when  the  execution  is  issued  by  a  justice  of  the  peace. 

A  postponement  to  be  regular  should  be  made  at  the  time  and  place 
of  sale.     The  object  to  be  attained  by  allowing  the  postponement  is  to 
112  ■ 


890  EXECUTION. 


Sale  of  chattels  uuder  execution. 


prevent  a  sacrifice  of  the  property  when  the  officer  ascertains  that  a 
fair  price  cannot  be  obtained  by  the  absence  of  bidders  or  other  cause ; 
and  ordinarily  this  can  be  ascertained  only  at  the  time  and  place  of  sale. 
If  a  sale  can  be  postponed  before  the  day  of  sale,  which  is  extremely 
doubtful,  the  prior  notice  of  sale  must  be  treated  as  abandoned,  and  a 
new  notice  must  be  given  for  the  full  time  fixed  by  the  statute.  Fred- 
erick V.  Wheelock,  3  N.  T.  Sup.  Ot.  210.  If  a  notice  of  postpone- 
ment is  once  given,  it  cannot  afterward  be  disregarded,  and  a  valid 
sale  of  the  property  made  on  the  day  fixed  in  the  original  notice.  Such 
a  sale  would  be  void,  and  the  officer  would  be  liable  to  the  execution 
debtor  for  wrongful  act.  lb. 

A  sale  of  property  under  an  execution,  whether  made  on  the  day 
designated  in  the  notice  of  sale,  or  on  a  day  to  which  the  sale  has  been 
regularly  postponed,  must  be  made  at  public  auction,  between  the  houi'S 
of  nine  o'clock  in  the  morning  and  sunset.  Yol.  1,  p.  50,  §  1384.  If 
made  after  sunset  the  sale  will  be  void.  Ca/rnrick  v.  Myers,  14  Barb. 
9.  It  must  be  made  upon  some  day  before  the  time  limited  for  the 
return  of  the  execution,  unless  the  execution  has  been  renewed ;  and  if 
the  execution  has  been  renewed  the  sale  must  take  place  before  the 
expiration  of  the  time  for  which  it  was  renewed.  Vol.  1,  p.  63,  §  3040. 
The  sale  must  take  place  where  the  property  is,  and  if  the  property  is 
not  present,  but  at  a  distance  of  several  mUes  from  the  place  of  sale, 
such  sale  will  be  void.  Cresson  v.  Stout,  17  Johns.  116.  The  property 
must,  as  a  general  rule,  be  present  at  the  sale,  and  it  ought  to  be  pointed 
out  so  that  bidders  may  examine  and  inspect  the  articles  to  be  sold. 
Warring  v.  Loomis,  4  Barb.  484.  The  articles  ought  to  be  so  specifi- 
cally pointed  out  and  designated  that  the  purchaser  knows  precisely 
what  particular  article  or  articles  he  is  purchasing.  lb.  Where  a 
constable  levied  upon  thirteen  sheep,  generally,  and  on  the  day  of  the 
sale  the  sheep  of  the  defendant,  numbering  some  twenty-two,  were  all 
present  and  in  a  flock,  and  the  officer  offered  thirteen  of  them  for  sale, 
without  designating  which,  and  in  reply  to  the  question  of  a  bidder  as 
to  which  sheep  he  sold,  he  replied,  "  the  best,  the  fattest  of  them,"  it 
was  held  that  no  title  passed  to  sheep  thus  sold.  lb.  In  such  a  case 
the  purchaser  does  not  acquire  any  right  to  select  thirteen  sheep  out  of 
the  flock,  and  he  wiU  be  liable  in  trover  for  their  value  if.  he  does  so 
lb. 

An  officer  who  makes  a  judicial  sale  must  separate  the  property  he 
sells  from  the  mass  of  property  with  which  it  is  mixed,  or  the  title  will 
not  pass.  Stevens  v.  Eno,  10  Barb.  95.  The  officer  has  no  right  to 
leave  any  question  to  be  settled  between  the  purchaser  and  the  defend- 
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ant  in  the  execution  as  to  what  property  was  sold,  nor  to  leave  unset- 
tled any  question  as  to  the  quantity  purchased  by  the  bidder.  lb. 
Where  hay  is  put  up  into  a  stack  an  officer  cannot  sell  a  specified 
number  of  pounds  of  it,  as  it  stands  in  the  stack,  and  reserving  a  right 
to  the  purchaser  to  separate  it  at  a  future  time.  lb-  And  if  the  purchaser 
subsequently  takes  any  portion  of  the  hay  he  will  be  a  trespasser,  for 
the  reason  that  the  sale  is  entirely  void.  lb. 

The  statute  declares  that  personal  property  must  be  offered  for  sale 
in  such  lots  and  parcels  as  are  calculated  to  bring  the  highest  price  ;  and 
that  it  shall  not  be  offered  for  sale  unless  it  is  present,  and  within  the 
view  of  those  attending  the  sale,  except  where  the  officer  is  expressly 
authorized  by  the  statute  to  sell  property  not  in  his  possession.  Yol. 
1,  p.  51,  §  1428.     See  Tugwell  v.  Bussing,  2  Hun,  160. 

Where  personal  property  consisting  of  several  articles  is  sold  on  an 
execution,  subject  to  a  chattel  mortgage,  the  whole  ought  to  be  sold  in 
one  parcel.  Tijft  v.  Ba/rton,  4  Denio,  171.  And  see  Manning  v.  Mon- 
aghan,  23  N.  T.  539.  And  where  the  property  so  sold  consisted  of  a 
great  many  articles,  which  were  at  different  places  in  the  buildings  and 
fields,  upon  the  defendant's  farm,  so  that  the  whole  of  them  could  not 
readily  be  brought  at  one  time  within  view  of  the  officer,  it  was  held 
that  he  ought  first  to  declare  and  point  out  to  the  bidders  the  property 
to  be  sold,  and  that  he  might  then  sell  the  whole  together  on  the  prem- 
ises, although  it  should  not  all  be  at  once  within  his  view.  lb.  So 
there  may  be  other  cases  in  which  the  party  need  not  be  within  the 
actual  view  of  the  bidder  at  the  time  of  the  sale.  Where  the  property 
in  a  printing  and  publishing  establishment  was  sold  under  an  execution, 
and  a  part  of  the  articles  consisted  of  stereotype  plates,  which  were  not 
actually  in  view  at  the  time  of  the  sale,  but  were  in  a  vault  connected 
with  the  building,  and  in  a  separate  room,  which  was  open,  and  the 
plates  readily  accessible  for  examination  by  any  person  wishing  to  see 
them,  it  was  held  that  the  sale  might  be  made  by  exhibiting  impres- 
sions from  the  plates,  especially  when  it  appeai'ed  that  this  was  the 
usual  mode  of  selling  them,  and  that  they  would  be  likely  to  suffer 
injury  from  handling.     Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 

Where  property  is  sold  under  an  execution,  and  a  part  of  it  is  present 
at  the  sale,  while  the  remainder  is  absent  therefrom,  the  sale  will  be 
valid  as  to  that  part  which  was  present,  although  it  may  be  void  as  to 
that  which  is  absent.     Linnendoll  v.  Doe,  14  Johns.  222. 

If  no  bidders  attend  the  sale  the  officer  ought  to  postpone  it,  and 
he  should  then  give  notice  to  the  plaintiff  of  that  fact,  and  of  the  time 
and  place  to  which  the  sale  has  been  adjourned.     In  that  case  it  is  the 
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duty  of  the  plaintiff  to  attend  the  sale  and  bid  on  the  property  him- 
self, and  if  he  neglects  or  refuses  to  do  so,  and  no  other  bidders  attend, 
the  officer  may  return  that  the  goods  remain  on  hand  for  want  of  bid- 
ders. The  rule  is  the  same  where  the  property  cannot  be  sold  except 
at  a  great  sacrifice.  And  if  an  officer  should  sell  goods  at  a  very  great 
sacrifice,  he  would  be  liable  to  an  action  in  favor  of  the  injured  party 
whose  property  was  thus  sacrificed.     Knightley  v.  Birch,  3  Camp.  521. 

If  an  officer  should  sell  property  worth  $300  or  $400,  for  the  sum 
of  $75,  and  an  action  was  brought  against  him  for  damages,  it  would 
be  no  legal  excuse  or  defense  to  show  that  the  property  was  sold  to  the 
highest  bidder.  lb. 

A  sale  upon  an  execution  will  pass  no  greater  title  to  the  purchaser 
than  the  defendant  in  the  execution  has  in  the  same  property.  Snedeker 
V.  Snedeker,  18  Hun,  355 ;  Farrant  v.  Thompson,  5  Barn.  &  Aid. 
826.  In  the  case  last  cited  it  appeared  that  certain  mill  machinery, 
together  with  a  mill,  had  been  demised  to  a  tenant  for  a  certain  term, 
and  that  he,  without  the  permission  of  his  landlord,  had  severed  the 
machinery  from  the  mill,  and  that  it  had  been  afterward  seized  by  an 
officer  under  an  execution  and  sold  by  him,  and  it  was  held  that  no 
title  to  the  property  passed  to  the  vendee,  and  that  the  landlord  might 
maintain  trover  for  the  machinery,  even  during  the  continuance  of  the 
term.  lb.  See,  also,  the  cases  cited  in  the  note  to  Morley  v.  Atten- 
horough,  3  Exch.  500,  514-.  See  also  vol.  2,  p.  943.  It  is  the  duty  of 
the  officer  to  sell  property  enough  to  satisfy  the  execution  held  by  him ; 
but  if  he  sells  property  sufficient  to  satisfy  the  execution,  and  he  then 
sells  other  property,  he  will  be  liable  in  trover  for  the  excess  of  property 
thus  sold.  Batchelor  v.  Yyse,  4  Moore  &  Scott,  552 ;  Aldred  v.  Con- 
stable, 6  Q.  B.  370 ;  Stead  v.  Gascoigne,  8  Taunt.  527.  As  to  the 
effect  which  the  statute  of  frauds  has  upon  sales,  see  vol.  2,  pp.  110-128. 
Where  a  sale  is  made  at  auction  the  contract  is  not  complete  until  the 
bid  is  accepted,  by  striking  off  the  article  to  the  purchaser ;  and  at  any 
time  before  this  is  done  the  bidder  may  retract  his  offer,  which  will 
terminate  the  contract.  Payne  v.  CaA}e,  3  Term  Eep.  148.  The  bid 
is  a  mere  proposition  by  one  party,  and  it  cannot  form  a  contract  until 
it  is  accepted  by  the  other.  lb.  If,  however,  the  goods  are  actually 
struck  off  to  the  bidder,  before  the  bid  is  retracted,  the  sale  is  then 
complete,  and  the  bidder  is  liable  for  the  price.  And  if  he  refuses  to 
accept  and  pay  for  them  the  officer  may  immediately  put  them  up  at 
auction  and  resell  them  to  the  highest  bidder ;  and  if  there  is  a  deficiency 
between  the  price  bid  by  the  first  purchaser  and  the  sum  for  which  the 
goods  sold  on  the  resale,  the  first  purchaser  is  liable  for  the  difference. 
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Yol.  2,  pp.  64,  345,  346.  When  the  value  of  the  goods  sold  exceeds 
the  sum  of  $50  the  requirements  of  the  statute  of  frauds  must 
be  observed.  Id.,  p.  110.  A  proper  entry  in  the  memorandum 
book  of  the  sale  will  be  sufficient ;  and  so  will  a  part  payment  or  a  part 
delivery  of  the  same.  lb.  But  to  prevent  all  questions  the  prudent 
course  will  be  to  require  a  written,  signed  memorandum  from  the 
purchaser,  which  may  be  brief,  as  in  the  following  form : 

Memoromdum  of  sale  of  goods,  eto. 
m  JUSTICE'S  COURT. 


John  Doe 

agst. 

Richard  Eoe. 


Before  Haelet  Baetlett,  Esq.,  Justice. 


May  2,  1865,  William  Yail"  bought  of  Jacob  Lawyer,  constable,  at 
auction,  on  an  execution  issued  in  this  action. 

One  bay  horse $150  00 

WILLIAM  VAIL. 

The  memorandum  may  also  be  signed  by  the  officer,  though  this  is 
not  necessary,  since  the  statute  merely  requires  that  it  shall  be  signed 
by  the  party  who  is  to  be  charged  upon  it.  Yol.  2,  pp.  110,  111. 
The  plaintiff  may  purchase  the  goods  at  the  sale ;  and  in  that  case  the 
officer  may  deliver  them  to  him,  without  payment,  and  credit  the  amount 
to  the  defendant  on  the  execution.  Nichols  v.  Eetcham,  19  Johns.  84. 
But  if  the  purchase  amounts  to  more  than  the  sum  due  on  the  execu- 
tion the  balance  must  be  paid  over  to  the  officer,  who  must  return  it  to 
the  defendant.  lb. 

A  plaintiff  who  bids  off  goods  which  are  sold  on  an  execution  in  his 
own  favor  need  not  pay  the  money  in  ordinary  cases ;  and  yet,  if  there 
is  a  dispute  between  him  and  other  execution  creditors,  as  to  who  is 
entitled  to  the  money  arising  from  the  sale,  the  constable  may  refuse 
to  accept  his  bid,  or  to  deliver  the  property  to  him  until  the  money  is 
paid ;  and  if  payment  is  refused  he  may  resell  the  property.  Sussell 
V.  Gills,  5  Cow.  390,  396. 

But  if  the  property  is  sold  and  delivered  to  the  plaintiff  by  the  officer 
he  cannot  maintain  an  action  for  the  price  bid,  if  the  plaintiff  can  show 
that  the  money  legally  belongs  to  him.  lb. 

The  right  and  interest  of  the  pledgor  of  goods  and  chattels  cannot 
be  sold  on  an  execution,  unless  they  are  present  and  within  the  view 
of  those  attending  the  sale.  Balcewell^.^  Ellsworth,  6 Hill,  484;  Stief 
V.  Hart  1  N.  Y.  20.  Where  such  right  and  interest  have  been  levied 
upon,  the  officer  may  take  actual  possession  of  the  chattels,  and  hold 
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them  until  he  sells.  lb.  But  after  the  sale,  the  pledgee  is  entitled  to 
the  possession  of  them,  -which  he  may  retain  until  the  purchaser  re- 
deems them.  lb. 

§  1 5.  Execution  in  replevin  actions.  The  execution  itself  points 
out  the  constable's  duty  when  the  action  was  for  the  recovery  of  the 
possession  of  personal  property.  See  form,  ante,  863.  If  the  property 
is  in  possession  of  the  successful  party  at  the  time  of  rendering  the 
judgment,  there  will  not  be  any  need  of  a  clause  in  the  execution  di- 
recting a  return  or  delivery  of  the  property  to  that  party.  The  execu- 
tion will  be  sufficient  in  that  case,  if  it  directs  the  collection  of  the 
damages  and  costs  awarded  by  the  judgment.  If  the  plaintiff  succeeds 
in  the  action,  and  the  property  is  in  the  possession  of  the  defendant  in 
pursuance  of  the  law  permitting  him  to  retain  it  by  giving  a  bond,  the 
officer  should  demand  the  property  of  the  defendant.  If  the  demand 
is  complied  with,  the  officer  will  take  the  property  and  deliver  it  to 
the  plaintiff.  If  the  property  is  in  the  possession  of  the  defendant,  and 
it  is  in  a  place  where  the  officer  ma}'  lawfully  take  it,  he  should  promptly 
take  it  into  his  possession  and  return  it  to  the  plaintiff. 

For  the  purpose  of  taking  possession  of  a  chattel  by  virtue  of  an  exe- 
cution in  an  action  of  replevin,  the  powers  of  the  constable  are  the  same 
as  upon  a  requisition  to  replevy  a  chattel.  Yol.  1,  p.  25,  §  1732.  If 
the  chattel  is  concealed  in  a  building  or  inclosure,  the  constable  must 
publicly  demand  its  delivery.  If  it  is  not  delivered  pursuant  to  the 
demand,  he  must  cause  the  building  or  inclosure  to  be  broken  open, 
and  must  take  the  chattel  into  his  possession.  Id.,  p.  20,  §  1701. 
The  powers  of  a  constable  acting  imder  a  requisition  to  replevy  have 
been  sufficiently  pointed  out.     Ante,  212. 

If  the  specific  property  is  delivered  to  the  officer,  and  the  execution 
also  directs  the  collection  of  damages  and  costs,  he  must  then  levy  upon 
the  defendant's  property  and  make  the  amount  as  in  ordinary  cases. 
If  the  plaintiff  has  taken  the  property  on  his  replevin  proceedings,  and 
has  retained  them  since  that  time  until  the  rendition  of  the  judgment, 
and  such  judgment  is  in  favor  of  the  defendant  for  a  return  of  the  prop- 
erty to  him,  the  practice,  as  to  the  right  to  break  buildings,  and  the 
like  wiU  be  the  same  as  where  the  plaintiff  has  an  execution  for  the  re- 
turn of  the  property. 

Whether  the  officer  may  arrest  and  imprison  the  judgment  debtor 
under  an  execution  issued  upon  a  judgment  rendered  by  a  justice  of 
the  peace  in  an  action  to  recover  a  chattel,  depends  upon  the  form  of 
the  execution,  and  the  ability  of  the  officer  to  find  sufficient  property 
of  the  judgment  debtor  to  satisfy  it.     If  the  execution  commands  the 
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constable,  if  sufficient  personal  property  cannot  be  found  to  satisfy  the 
judgment,  to  arrest  tbe  judgment  debtor,  and  to  convey  him  to  the  jail 
of  the  county,  there  to  remain  until  he  pays  the  judgment  or  is  dis- 
charged according  to  law,  the  officer  must  execute  the  mandate  accord- 
ing to  its  commands. 

To  authorize  a  justice  of  the  peace  to  issue  an  execution  against  a 
judgment  debtor  in  an  action  to  recover  a  chattel  three  things  must 
concur : 

1.  The  judgment  debtor  must  be  a  male  person  ; 

2.  The  chattel,  to  recover  which  the  action  was  brought,  must  have 
been  embezzled  or  fraudulently  misapplied  by  a  public  officer,  or  by 
an  attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a  cor- 
poration or  banking  association,  in  the  course  of  his  employment,  or  by 
a  factor,  agent  or  broker  or  other  person  in  a  fiduciary  capacity ;  and 

3.  An  order  of  arrest  must  have  been  granted  and  executed  in  the 
action.  See  vol.  1,  p.  48,  §  3026 ;  id.,  p.  52,  §  3038 ;  id.,  p.  23,  §  13Y3. 
Unless  these  three  things  concur  no  execution  against  the  person  of  the 
judgment-debtor  can  be  issued  in  an  action  to  recover  a  chattel. 

§  16.  Execution  against  the  person.  The  Code  does  not  author- 
ize a  justice  of  the  peace  to  issue  an  execution  against  the  person  of  a 
female  upon  a  judgment  rendered  by  him  in  any  civil  action.  It  au- 
thorizes that  form  of  execution  against  male  persons  only.  Id.,  p.  48, 
§  3026.  The  cases  in  which  an  execution  may  issue  against  the  person 
of  a  judgment  debtor  in  an  action  to  recover  a  chattel  have  been  no- 
ticed in  the  preceding  section.  An  execution  against  the  person  may 
also  issue  in  an  action  to  recover  a  fine  or  penalty,  or  to  recover  dam- 
age's for  a  personal  injury ;  an  injury  to  property  including  the  wrong- 
ful taking,  detention  or  conversion  of  personal  property,  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  fraud  or  deceit.  In 
either  of  these  actions  an  execution  issues  against  the  person  of  the  judg- 
ment debtor,  as  of  course,  whether  an  order  of  arrest  was  granted  in 
the  action  or  not.  Such  an  execution  will  also  issue  in  an  action  brought 
to  recover  for  money  received,  where  it  appears  that  the  money  was 
received  by  a  public  officer,  or  by  an  attorney,  solicitor  or  counselor,  or 
by  an  officer  or  agent  of  a  corporation  or  banking  association,  in  the 
course  of  his  employment ;  or  by  a  factor,  agent,  broker  or  other  person 
in  a  fiduciary  capacity,  but  not  unless  an  order  of  arrest  has  been  granted 
and  executed  in  the  action.  Id.,  p.  48,  §  3026.  But,  even  where 
the  defendant  is  liable  to  imprisonment  upon  an  execution,  he  cannot 
be  arrested  if  he  has  sufficient  property  liable  to  execution,  which  is 
within  reach  of  the  officer  if  he  chose  to  levy  upon  it.     Upon  re'ceiv- 
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ing  such  an  execution,  the  first  duty  of  the  ofiBcer  is  to  search  for  goods 
and  chattels  upon  which  to  levy  and  make  the  amount  required  by  the 
execution.  HolUster  v.  Johnson,  4  Wend.  639.  If  there  is  sufficient 
property  available  to  satisfy  the  execution,  the  officer  has  no  right  to 
arrest  and  imprison  the  defendant,  and  any  such  arrest  would  subject 
him  to  an  action  for  a  false  imprisonment.  lb.  If  an  officer,  without 
searching  or  inquiring  for  property,  proceeds  at  once  to  arrest  the  de- 
fendant, and  it  is  shown  that  the  defendant  had  property  in  his  open 
and  visible  possession  at  the  time,  which  was  liable  to  execution,  the 
officer  will  be  liable  for  making  the  arrest.  lb. 

The  acts  or  declarations  of  the  defendant  may,  in  some  cases,  relieve 
an  officer  from  searching  for  property,  as  where  he  informs  the  officer 
that  he  has  no  property  upon  which  a  levy  can  be  made,  and  if  the  offi- 
cer takes  him  at  his  word,  and  in  good  faith  arrests  him  for  want  of 
property  on  which  to  levy,  the  defendant  will  be  estopped  from  ques- 
tioning the  legality  of  the  arrest.  lb. ;  White  v.  Ashton,  51  N.  T- 
280,  286. 

A  constable  has,  in  all  cases,  a  reasonable  time  to  search  for  property 
before  he  is  bound  to  arrest  the  defendant,  and  if  he  acts  in  good  faith 
he  will  not  incur  any  responsibility  by  omitting  to  take  the  body  until 
such  search  can  be  made.  HolUster  v.  Johnson,  4  Wend.  639.  But 
where  an  officer  has  an  execution  for  the  arrest  of  a  party,  he  is  bound 
to  use  all  reasonable  endeavors  to  execute  it,  and  he  should,  at  the  least, 
go  to  the  residence  of  such  party  to  find  him,  and  if,  instead  of  this,  he 
relies  upon  the  vague  information  which  he  may  happen  to  obtain  from 
mere  casual  inquiries  in  the  streets,  he  does  it  at  the  peril  of  being  lia- 
ble for  a  false  return,  where  he  returns  that  the  defendant  could  not 
be  found,  when  the  fact  is  really  otherwise.  Hinman  v.  Borden,  10 
Wend.  367. 

The  general  rules  relating  to  arrests  upon  an  order  of  arrest  are 
equally  applicable  to  an  execution.     Ante,  156  to  162. 

If  the  defendant  is  arrested  upon  the  execution,  and  it  is  not  then 
paid,  it  is  the  duty  of  the  officer  to  take  the  body  of  the  defendant  and 
convey  him  to  the  common  jail  of  the  county,  and  to  deliver  him  to  the 
keeper  thereof.  Vol.  1,  p.  51,  §  3032.  If  the  plaintiff  is  defeated  in 
an  action  of  tort,  and  the  cause  of  action  is  such  that  he  might  have 
imprisoned  the  defendant,  in  case  he  had  been  successful,  the  defend- 
ant is,  in  that  case,  entitled  to  an  execution  against  the  person  of  the 
plaintiff.  Keeler  v.  Olarh,  18  Abb.  154;  Miller  v.  Scherder,  2  N.  T. 
262 ;  Kloppenberg  v.  Neefus,  4  Sandf.  655  ;  Oatlin  y.  Adirondack 
Co.,  20  Hun,  19  ;  Brown  v.  Brockett,  55  How.  32. 
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It  was  held  at  Special  Term  in  a  case  arising  under  the  old  Code  that 
in  courts  of  record  there  may  be  cases  in  which  the  defendant  cannot 
issue  an  execution  against  a  plaintiff  who  has  been  defeated  in  an  ac- 
tion of  replevin.  Purchase  v.  Bellows,  23  How.  421.  But  in  that 
case  the  defendant  could  not  have  been  arrested  upon  the  execution  if 
the  judgment  had  been  against  him  ;  and  unless  he  could,  there  would 
be  no  reason  why  he  should  be  entitled  to  arrest  the  plaintiff.  The 
effect  of  taking  the  body  of  a  party  in  execution  is,  as  a  general  rule, 
a  satisfaction  of  the  judgment  so  long  as  the  imprisonment  continues. 
The  judgment  is  not  thereby  absolutely  extinguished  but  the  imprison- 
ment bars  the  creditor  from  all  other  remedy  for  the  collection  of  the 
debt  while  the  debtor  is  in  custody.  After  the  imprisonment  is  at  an 
end  the  statute  in  certain  cases  revives  the  remedy  of  the  creditor 
against  the  property  of  the  judgment  debtor.  See  vol.  1,  p.  52,  § 
3037.  But  while  it  continues  no  other  or  different  satisfaction  can  be 
obtained.  The  same  consequences  follow  for  the  time  being,  as  from 
an  actual  satisfaction.  Koenig  v.  StecJcel,  58  N.  T.  475.  And  see 
Cooper  V.  Bigalow,  1  Cow.  56  ;  Suoiderlcmd  v.  Loder,  5  Wend.  58  ; 
Wakeman  v.  Lyon,  9  id.  241;  Chapman  v.  Halt,  11  id.  41.  If, 
however,  the  defendant  escape,  the  plaintiff  is  remitted  to  his 
former  rights,  the  imprisonment  is  no  longer  a  satisfaction,  and  the 
plaintiff  may  use  the  judgment  as  a  set-off  against  a  demand  of  the 
defendant,  or  proceed  anew  against  his  person  or  property.  Mo- 
Ouinty  v.  Herrick.  5  Wend.  240 ;  Wesson  v.  Chamberlain,  3  N.  Y. 
331. 

•  For  a  joint  trespass,  committed  by  two  persons,  the  party  injured 
has  his  election  to  prosecute  both  in  one  action,  or  to  sue  them  sepa- 
rately ;  and  in  the  latter  case,  if  he  recovers,  he  has  the  further  elec- 
tion which  damages  he  will  collect,  in  either  of  the  actions.  Kasson 
V.  People,  44  Barb.  347.  If  he  elects  to  sue  the  wrong-doers  separately, 
and  recovers  in  both  actions,  and  then  sues  out  an  execution  iipon  one 
of  the  judgments  upon  which  the  defendant  is  committed  to  jail,  and 
then  the  assignee  of  both  judgments  gives  a  written  direction  to  the 
sheriff  to  discharge  that  defendant  from  custody,  the  imprisonment  of 
such  defendant  and  his  discharge  therefrom  by  the  assignee  will  oper- 
ate to  discharge  not  only  the  judgment  upon  which  such  defendant 
was  charged  in  execution,  but  also  the  judgment  against  the  other  joint 
trespasser ;  and  the  remedy  upon  both  judgments  is  gone.  lb.  In 
such  a  case,  the  plaintiff  in  the  judgments  is  entitled  to  but  one  satis- 
faction for  the  injury  he  has  sustained  by  the  trespass  committed  by 
the  defendants  in  the  two  judgments ;  and  he  has  that  satisfaction  by 
113 
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the  imprisonment  of  one  of  them,  and  by  discharging  him  therefrom, 
lb.  And  see  Yidrard  v.  Fradneburg,  53  How.  339 ;  Bonesteel  v. 
Oarlvnghouse,  60  Barb.  338  ;  vol.  2,  p.  760. 

§  17.  Discharge  of  imprisoned  debtor.  If  a  person  committed  to 
jail  by  virtue  of  an  execution  issued  by  a  justice  of  the  peace,  or  out 
of  the  municipal  court  of  Buffalo,  or  by  virtue  of  an  execution  issued 
by  a  county  clerk  on  a  transcript  of  a  judgment  recovered  before  a 
justice  of  the  peace,  or  in  the  said  municinal  court  of  Buffalo,  has  a 
family  within  the  State  for  which  he  provides,  he  must  be  discharged, 
after  remaining  in  custody,  either  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days ;  otherwise  he  must  be  discharged  after  so 
remaining  sixty  days.  Code  Civil  Pro.,  §  3033,  as  amended  in  1883. 
But  to  procure  such  discharge  he  must  make  and  deliver  to  the  sheriff 
or  jailer  an  affidavit  stating  the  facts  which  entitle  him  to  his  discharge. 
Vol.  1  p.  5  §  3034. 

Form  of  affidamit  io  obtain  disoha/rge  from  jail. 
JUSTICE'S  COURT. 

John  Doe  I 

agat.  \   Before  Petee  "W".  Plaittz,  Esq.,  Justice. 

Richard  Roe. 

Fulton  Cotjntt,  ss.  : 

Richard  Roe,  the  above-named  defendant,  being  duly  sworn,  says 
that  he  has  a  family  in  this  State  for  which  he  provides  (or  that  he 
has  no  family),  and  that  he  is  not  a  freeholder,  and  that  he  has  re- 
mained in  prison  in  the  jail  of  said  county  {or  on  the  liberties  of  the 
jail,  etc.),  thirty  {or  sixty)  days,  on  an  execution  issued  in  the  above 
action. 

Sworn  before  me  this  Uh  )  RICHARD  ROE. 

day  of  May,  1865,      f 

Petee  W.  Plantz,  Justice  of  the  Peace. 

Upon  receipt  of  this  affidavit,  the  sheriff  or  jailor  must  forthwith  dis- 
charge the  prisoner  from  his  custody.  lb. 

§  18.  Claim  of  property  by  a  third  person.  In  serving  an  exe- 
cution, the  constable  ought  to  be  careful  not  to  levy  upon  the  goods  of 
any  person  other  than  the  one  named  in  the  process ;  for,  if  he  seizes 
the  goods  of  a  stranger,  he  will  be  liable  to  an  action  of  trespass.  Vol. 
2,  pp.  546,  547 ;  Van  Antwerp  v.  Newman,  2  Cow.  543 ;  AcTcworth 
V.  Kempe,  Doxig.  40. 

If  the  officer  has  reasonable  grounds  for  doubting  whether  the  prop- 
erty seized  belongs  to  the  debtor,  or  if  the  goods  are  claimed  by  an- 
other person,  he  is  bound,  if  no  indemnity  be  tendered  by  the  creditor. 
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to  call  and  impauel  a  jury  and  try  the  title.  Fcmr  v.  Newman^  i 
Term  Rep.  633 ;  Flati  v.  Sherry,  7  Wend.  236,  238  ;  Townsend  v. 
Phillips,  10  Johns.  98.  If  the  jury  find  that  the  goods  are  not  the 
debtor's  the  execution  may  be  returned,  no  goods  found  ;  and  the  con- 
stable is  justified  in  making  that  return,  unless  an  indemnity  be  then 
tendered  by  the  creditor ;  and  in  case  it  is,  the  constable  is  bound  to 
proceed  and  sell,  notwithstanding  the  finding  of  the  jury.  Ciortis  v. 
Patterson,  8  Cow.  65  ;  Van  Cleef  v.  Fleet,  15  Johns.  147.  The 
creditor,  however,  is  not  bound  to  tender  a  bond  of  indemnity  until 
after  the  jury  have  passed  upon  the  question  of  title.  lb.  And  the  of- 
ficer acts  at  his  peril  in  making  a  return  of  no  goods  found,  under  any 
other  circumstances  ;  and  if  sued  for  a  false  return,  the  burden  is  upon 
him  to  show  property  out  of  the  defendant,  by  thus  proving  his  re- 
turn true.  lb. ;  Magne  v.  Seymour,  5  Wend.  309-31 1.  If  the  jury 
find  that  the  goods  levied  on  are  the  debtor's,  the  constable  must  pro- 
ceed and  sell,  and  the  verdict  will  protect  him  from  vindictive  dam- 
ages.    Townsend  v.  Phillips,  10  Johns.  98. 

Where  goods  are  in  the  hands  and  under  the  control  of  the  defend- 
ant in  the  execution,  and  they  are  pointed  out  as  his  property  to  the 
constable,  by  the  creditor,  the  constable  is  bound  to  levy  upon  them 
without  an  indemnity ;  and  if  he  neglects  to  do  so,  and  if  the  goods 
are  afterward  removed  beyond  his  reach  by  the  defendant  in  the  exe- 
cution, he  will  be  answerable  to  the  creditor  for  his  neglect.  Wil- 
liams V.  Lowndes,  1  Hall,  579;  Camp  v.'  Chamberlain,  5  Denio, 
198,  203.  But  if,  after  a  levy,  a  claim  to  the  goods  is  interposed  by  a 
third  person,  the  constable  should  proceed  to  call  a  jury,  as  has  been 
already  explained.  lb.  The  necessity  for  calling  a  jury  may  be  dis- 
pensed with  by  taking  a  bond  of  indemnity  from  the  creditor  in  the 
first  instance,  if  he  is  willing  to  give  it.  Such  a  bond  is  valid  although 
executed  before  any  levy  has  been  made  on  the  property.  Ghamber- 
lain  v.  Seller,  18  N.  Y.  115.  And  it  would  be  equally  valid  though 
not  given  until  after  the  levy  and  sale.      Westervelt  v.  Frost,  1  Abb. 

74.  '^  .        , 

If  the  bond  is  given  for  the  purpose  of  indemnifying  agamst  the  con- 
sequences of  a  known  trespass,  the  bond  will  be  illegal  and  void.    Vol. 

1,  pp.  253,  670. 

Where  a  claim  of  property  is  interposed  by  a  third  person,  and  the 
constable  determines  to  call  a  jury  to  try  the  title,  he  ought  to  sum- 
mon six  competent  legal  jurors  for  that  purpose.  And  when  that  has 
been  done,  he  should  give  notice  to  the  claimant  of  the  property,  the 
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plaintiff  and  the  defendant  in  the  execution,  of  the  time  and  place  of 
hearing.     The  notice  may  be  in  the  following  form  : 

Notice  of  trial  of  claim  to  property. 

{Title  of  action^ 

Take  notice,  that  A.  B.  makes  claim  to  the  property  levied  upon  by 
me  under  an  execution  issued  by  Peter  W.  Flantz,  Esq.,  a  justice  of 
the  peace  of  Fulton  county,  in  favor  of  John  Doe  against  Kichard  Eoe, 
and  that  I  shall  proceed  to  try  the  claim  of  the  said  A.  B.  before  a  jury 
to  be  summoned  by  me  for  that  purpose,  on  the  25th  day  of  April, 
1865,  at  one  o'clock,  p.  m.,  at  the  public  house  kept  by  Bodney  H. 
Johnson,  Esq.,  in  the  village  of  Johnstown. 

Tours,  etc.,  JAMES  PIEESON,  Constable. 

ToA.  B.,  Claimant;  John  T)oB,I^laintiff;  Richaed  Roe,  Defendant. 

This  notice  may  be  served  by  delivering  a  copy  of  it  to  each  of  the 
parties  interested  ;  and  a  service  by  reading  it  would  be  equally  valid. 
Yet,  as  a  matter  of  careful  practice,  it  will  be  best  to  serve  it  by  copy. 

There  is  no  rule  of  law  which  prescribes  any  particular  time  for  the 
notice ;  but  the  proper  practice  will  be  to  give,  all  the  parties  inter- 
ested a  reasonable  and  timely  notice  so  that  they  may  have  a  full  and 
fair  opportunity  of  being  present. 

After  the  jurors  have  convened  at  the  time  ana  place  fixed  for  the 
hearing,  the  constable  should  administer  an  oath  to  each  of  the  jurors. 
The  oath  may  be  in  the  following  form  : 

Oath  to  jurors  on  claim  of  property. 

You  and  each  of  you  do  swear  that  you  will  well  and  truly  try  the 
claim  of  A.  B.  to  the  property  levied  on  by  me,  James  Pierson,  a  eon- 
stable  of  Fulton  county,  under  the  execution  in  favor  of  John  Doe 
against  Richard  Roe,  and  true  inquisition  make  according  to  the  evi- 
dence.    So  help  you  God. 

The  attendance  of  the  witnesses  may  be  enforced  by  a  subpoena 
issued  by  the  justice  who  issued  the  execution.  The  subpoena  may  be 
in  the  usual  form,  except  that  it  must  be  modified  as  to  the  person  be- 
fore whom  the  witnesses  are  to-  appear.  After  the  witnesses  have  ap- 
peared under  the  subpoena,  or  voluntarily,  at  the  request  of  any  of  the 
parties,  they  are  sworn  before  giving  their  evidence.  The  constable 
may  administer  this  oath,  which  may  be  in  the  following  form  : 

Oath  to  witness. 

You  do  swear  that  the  evidence  you  shall  give  to  the  jury,  touching 
the  claim  of  A.  B.  to  the  property  levied  upon  by  me,  James  Pierson, 
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a  constable  of  Eiilton  county,  under  the  execution  in  favor  of  John 
Doe  against  Richard  Eoe,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.     So  help  jou  God. 

After  the  witnesses  are  sworn  they  are  examined  in  the  usual  man- 
ner. The  several  parties  interested  may  appear  by  counsel,  and  the 
issue  will  be  tried  much  as  a  cause  is  usually  litigated.  After  hearing 
the  evidence,  the  jury  ought  to  deliberate  alone  by  themselves,  as  in 
other  jiuy  trials,  and  after  they  have  agreed  upon  question  of  title, 
they  should  reduce  their  finding  to  the  form  of  an  inquisition,  in  which 
they  should  state  in  whom  they  found  the  property  to  be.  The  inqui- 
sition should  be  sealed,  and  signed  by  the  jurors  finding  it,  and  also  by 
the  constable  before  whom  it  was  taken. 

Inquisition  of  jury  upon  cla%7rh  to  property 
{Title  of  action.) 

"We,  whose  names  are  hereto  signed,  being  a  jury  summoned  and 
sworn  by  James  Pierson,  a  constable  of  Fiuton  county,  to  try  the 
claim  of  A.  B.  to  the  property  levied  on  by  the  said  constable  under 
an  execution  in  favor  of  John  Doe,  and  against  Richard  Roe,  to-wit, 
one  piano  forte,  etc.,  etc.,  do  say  upon  our  oath  that  the  title  to  said 
property  is  {or  is  not)  in  the  said  A.  B. 

Witness  our  hands  and  seals,  on,  etc.,  at.  etc. 

Jurors.  Jurors. 

[l.  S.J  [l.  s.J 

[l.  s.]  [l.  s.] 

[l.  s.]  [l.  8.] 

JAMES  PIERSOTiT, 

A  constable  of  Fulton  Covnity. 

Form  of  bond  of  indemnity  to  constable. 

Know  all  men  ly  these  presents,  That  we,  Daniel  Stewart  and  Daniel 
Edwards,  are  held  and  firmly  bound  unto  James  Pierson,  a  constable  of 
the  county  of  Fulton,  in  the  penal  sum  of  $400  {or  double  the  value  of 
the  goods),  to  be  paid  to  the  said  James  Pierson,  or  to  his  certain  attor- 
ney, to  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally  by  these 
presents.     Sealed  with  our  seals. 

Dated  the  25^A  day  of  April,  1865.*: 

Whekeas,  the  said  James  Pierson,  as  constable  aforesaid,  by  virtue 
of  a  certain  execution,  issued  by  Peter  "W".  Plantz,  Esq.,  one  of  the  jus- 
tices of  the  peace  of  said  county,  against  Richard  Eoe,  in  favor  of  the 
said  Daniel  Stewart,  for  $200,  damages  and  costs,  has  seized,  or  is 
about  to  levy  the  said  execution  upon  one  certain  bay  horse,  with  a 
wagon  and  harness,  now  or  lately  in  the  possession  of  the  said  Richard  • 
Roe,  with  intent  to  sell  the  same,  in  order  to  satisfy  the  said  execution : 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
Daniel  Stewart  shall,  at  all  times  and  forever  hereafter,  keep  the  said 
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James  Pierson  harmless  and  indemnified  of,  from  and  against  all  dam- 
ages, costs,  charges,  trouble  and  expense,  of  what  nature  soever,  which 
he  may  be  put  to,  sustain  or  suffer,  by  reason  of  such  levy  and  sale,  or 
either  of  them,  then  this  obligation  to  be  void,  or  otherwise  of  force 
Sealed  and  delivered  )  DANIEL  STEWAET.     [l.  s.] 

in  presence  of       f  DANIEL  EDWAEDS.    [l.  s.] 

Petee  W.  Plantz. 

If  the  ease  is  one  in  which  a  jury  has  been  called  to  try  the  title,  and 
they  have  found  the  title  of  the  property  to  be  in  the  claimant,  bat  the 
plaintiff  still  insists  upon  a  sale  of  the  property,  he  may  do  so,  and  then 
the  form  of  the  bond  will  be  varied  accordingly. 

In  such  a  case,  the  form  of  the  bond  will  be  like  the  last  one  down 
to  the  * ;  and  then  insert  the  following  recital  and  condition  : 

Condition  where  jury  has  tried  title. 

Wheeeas,  the  said  James  Pierson,  as  constable  as  aforesaid,  by  virtue 
of  a  certain  execution  issued  by  Peter  W.  Plantz,  Esq.,  one  of  the  jus- 
tices of  the  peace  of  said  county,  against  Eichard  Eoe,  in  favor  of  the 
said  Daniel  Stewart,  for  $200,  damages  and  costs ;  and  Wheeeas,  the 
said  James  Pierson,  as  such  constable,  did  levy  upon  certain  goods  and 
chattels,  under  such  execution,  supposed  by  him  to  belong  to  the  said 
defendant,  but  which  were  claimed  by  A.  B.,  and  a  jury  duly  called  for 
that  purpose  having  found  that  the  title  to  the  said  property  was  in  the 
said  claimant,  and  the  said  plaintiff  refusing  to  assent  that  such  property 
be  released  from  such  levy,  but  insisting  that  the  said  constable  should 
retain  such  levy  under  his  execution,  and  that  he  should  sell  the  prop- 
erty: 

Now,  therefore,  etc.,  as  in  the  preceding  form  to  the  end. 

§  19.  Priority  of  executions.  An  execution  issued  out  of  a  court 
not  of  record,  or  a  warrant  of  attachment  granted  in  an  action  pending 
in  a  court  not  of  record,  if  actually  levied,  has  preference  over  another 
execution  issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
not  been  previously  levied.     Vol.  1,  p.  54,  §  1408. 

Where  several  executions  are  delivered  to  a  constable  at  different 
times,  and  before  he  has  made  a  levy  under  any  of  them,  the  executions 
will  be  entitled  to  priority,  according  to  the  time  and  order  of  delivery 
and  though  a  levy  may  be  first  made  upon  the  last  execution,  and  the 
property  sold  thereon,  yet  the  constable  will  be  bound  to  pay  over  the 
proceeds  to  the  plaintiff  in  the  first  execution,  or  enoiigh  of  them  to 
satisfy  it,  if  the  amount  is  sufficient  for  that  purpose.  Camp  v.  Chain- 
herlain,  5  Denio,  199  ;  Eowey.  Richardsoix,  5  Barb.  385.  A  sale  upon 
the  execution  last  delivered  will  be  entirely  valid,  and  pass  the  title  of 
the  property  to  the  purchaser.  lb.  But  the  money  received  upon  the 
sale  must  be  applied  on  the  execution  first  received ;  and  if  the  officer 


EXECUTION.  903 


Prioritv  of  executions. 


neglects  or  refuses  so  to  apply  it,  but,  on  the  other  hand,  pays  it  to  the 
plaintifE  in  the  last  execution,  such  officer  will  be  liable  to  the 
plaintiff  in  the  first  execution  for  the  amount  due  upon  his  execution, 
if  the  proceeds  of  the  sale  amounted  to  so  much,  or  to  the  extent  of  the 
sum  received  where  that  is  less  than  the  execution.  Lemon  v.  Statts,  1 
Cow.  592 ;  Marsh  v.  Lawrence,  4  id.  461 ;  Samford  v.  Boosa,  12 
Johns.  162. 

"Where  two  judgments,  one  larger  and  one  smaller,  are  rendered  in 
favor  of  different  plaintiffs,  against  the  same  defendant,  and  docketed 
at  the  same  time  and  executions  upon  both  judgments  are  simultaneously 
dehvered  to  a  constable  for  execution,  and  upon  a  sale  of  the  property 
there  is  not  sufficient  money  to  pay  both  judgments,  the  constable  must 
apply  the  money  equally  upon  the  two  executions  until  the  smaller 
one  is  satisfied,  and  then  apply  the  residue  upon  the  larger  execution. 
Campbell  v.  Ruger,  1  Cow.  215. 

Where  a  constable  receives  an  execution  against  an  individual  mem- 
ber of  a  partnership,  upon  which  he  levies  upon  the  partnership  prop- 
erty, but  before  the  sale  thereof  another  execution  against  all  of  the 
m&mbers  of  the  firm  is  delivered  to  him,  he  must  apply  the  proceeds 
of  the  sale  of  the  partnership  property  in  satisfaction  of  the  execution 
against  all  the  partners,  notwithstanding  such  execution  was  last  re- 
ceived. Dunham  v.  Murdoch,  2  Wend.  553 ;  Crane  v.  French,  1  id. 
311 ;  Ryder  v.  Oilbert,  16  Hun,  163  ;  Eighth  Wat.  Banh  City  of  New 
York  V.  Fitch,  49  N.  T.  539. 

A  party  may  first  deliver  his  execution  to  a  constable,  and  he  may 
secure  the  advantage  of  a  previous  levy  upon  the  defendant's  property 
and  yet,  he  may,  by  his  acts  or  language,  forfeit  or  lose  the  priority 
thus  gained. 

The  statute  makes  it  the  duty  of  the  constable  to  give  immediate 
notice  of  the  sale  of  property  after  he  has  made  a  levy,  and  to  sell  it  as 
soon  as  it  may  conveniently  be  done.  A  mere  delay  on  the  part  of  the 
officer,  on  his  own  motion,  without  any  direction  or  sanction  by  the 
plaintiff,  will  not  affect  the  priority  of  the  execution  as  against  subse- 
quent executions  coming  into  the  officer's  hands,  or  into  the  hands  of 
another  officer.  Bussell  v.  Gilhs,  5  Cow.  390 ;  EerUmer  Co.  Bank 
A^  Brown,  6  Hill  232  ;  Benjamin  v.  Smith,  12  Wend.  404.  If  the 
plaintiff  is  not  chargeable  with  any  thing  more  than  mere  acquiescence 
in  the  delay,  and  he  has  neither  said  or  done  any  thing  to  encourage  it. 
Ids  execution  will  not  lose  its  priority.  lb.  But  if  the  plaintiff  him- 
self interferes  and  directs  a  delay  in  the  sale,  he  will,  in  many  cases, 
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render  his  execution  dormant,  or  postpone  all  rights  under  it  to,  the 
claims  of  other  subsequent  execution  creditors. 

"Where  goods  are  levied  upon  by  an  officer,  and  the  plaintiff  in  the 
execution  directs  him  to  leave  them  in  the  possession  of  the  defendant 
therein,  and  they  are  thus  left  in  his  possession  for  a  year,  and  then  an- 
other execution  in  favor  of  another  creditor  is  delivered  to  the  officer, 
the  latter  execution  will  have  priority.  Storm  v.  Woods,  11  Johns. 
110.  So,  where  the  plaintiff,  at  the  time  of  delivering  his  execution 
to  an  officer,  directs  him  to  levy  upon  the  property  of  the  defendant, 
but  to  do  nothing  until  ordered  unless  crowded  by  younger  executions, 
but  by  no  means  to  let  the  execution  lose  its  preference,  this  will  render 
the  execution  dormant  as  against  a  subsequent  execution,  if  the  officer 
follows  the  instructions,  and  does  nothing  but  make  an  inventory  of  the 
property  under  his  levy.  Kellogg  v.  Griffin,  17  Johns.  271.  So,  where  a 
levy  has  been  made  by  an  officer,  if  the  plaintiff  directs  him  not  to 
proceed  to  sell  the  property  unless  forced  to  do  so  by  subsequent  exe- 
cutions, and  the  officer  delays  the  sale  until  subsequent  executions,  in 
favor  of  other  parties,  are  delivered  to  him,  the  first  execution  will  lose 
its  priority,  and  it  will  be  considered  dormant  as  to  the  latter.  Kiiiiball 
V.  Munger,  2  Hill,  364.  So,  where  a  levy  has  been  made  upon  an  exe- 
cution, and  the  plaintiff  then  directs  the  officer  to  delay  proceedings 
until  further  notice,  which  the  officer  accordingly  does,  this  will  render 
the  execution  dormant  as  against  junior  executions,  if  the  order  for  de- 
lay is  not  revoked  until  the  latter  executions  have  been  delivered  to  the 
officer.  Knower  v.  Barnard,  5  Hill,  377. 

So,  where  the  plaintiff,  after  issuing  his  execution,  directs  the  officer 
to  make  a  levy  for  the  mere  purpose  of  securing  a  preference ; 
and  also  instructs  him  to  leave  the  property  in  the  possession  of  the 
defendant  after  levy,  such  execution  will  be  dormant  as  against  subse- 
quent executions  in  favor  of  other  creditors,  where  they  are  delivered 
to  the  officer  before  such  instructions  are  revoked.  Dunderdale  v. 
Sauvestre,  13  Abb.  116. 

A  direction  by  the  plaintiff  to  the  officer  to  make  a  levy,  but  to  keep 
it  secret  from  the  defendant,  will  render  the  levy  \'oid  as  against  a 
bona  fide  purchaser  from  the  defendant.  Price  v.  Shipps,  16  Barb. 
585.  And  where  an  execution  would  be  deemed  dormant  as  against  a 
judgment  creditor  it  will  be  held  to  be  fraudulent  as  against  a  subsequent 
ionafide  purchaser.  Ball  v.  Shell,  21  "Wend.  222. 

§  20.  Return  of  the  execution.  A  constable  having  in  his  hands 
an  execution  against  a  judgpient  debtor,  must  return  it  to  the  justice, 
and  pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so  mucL 
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of  it  as  has  been  collected,  and  return  tho  surplus,  if  any,  to  the  person 
from  whose  property  it  was  collected.  Vol.  1,  p.  51,  §  3031.  If  the 
constable  fails  to  return  an  execution,  issued  upon  a  judgment  for  a 
sum  of  money,  within  five  days  after  the  return  day,  the  party  in 
whose  favor  the  execution  was  issued  may  recover,  in  an  action  against 
the  constable,  the  amount  of  the  execution,  with  interest  from  the  time 
the  judgment  was  rendered.  So  if  the  constable  fails  to  return  an 
execution  issued  npbn  a  judgment  for  the  delivery  of  the  possession  of 
a  chattel  within  five  days  after  the  retiirn  day,  the  party  in  whose 
favor  the  execution  issued  may  recover,  in  an  action  against  the  con- 
stable, the  value  of  the  chattel  as  specified  in  the  judgment,  together 
with  the  damages  and  costs  awarded  thereby,  and  interest  from  the 
time  the  judgment  was  rendered.  Id.,  p.  52,  §  3039. 

In  an  action  for  not  returning  an  execution  within  the  prescribed 
time,  it  is  no  defense  to  show  that  the  constable  to  whom  it  was  de- 
livered afterward  delivered  it  to  another  constable,  who  collected  the 
money  thereon,  and  offered  it  to  the  plaintiff  upon  his  deducting  a 
sum  which  he  promised  in  case  the  money  was  collected.  Downs  v. 
McGlynn,  2  Hilt.  14 ;  S.  C,  6  Abb.  241. 

A  mere  neglect  to  return  the  execution  in  due  time  is  sufficient  to 
render  the  constable  and  his  sureties  liable  to  an  action ;  it  is  not  neces- 
sary to  show  that  any  moneys  were  collected  by  the  otBcer.  Sloan  v. 
Case,  10  Wend.  370.  And  see  Moore  v.  Smith,  10  How.  361.  But 
before  a  plaintiff  can  recover  against  a  constable  and  his  sureties,  for 
not  returning  an  execution,  it  must  be  shown  that  the  judgment  was 
vaHd^  and  that  the  justice  who  issued  such  execution  had  jurisdiction 
of  both  the  defendant  and  of  the  subject-matter  of  the  action.  West- 
IrooTc  V.  Douglass,  21  Barb.  602  ;  Cornell  v.  Barnes,  1  Hill,  35. 

The  Code  provides  that  where  money,  collected  by  a  constable  upon 
an  execution,  is  not  paid  over  by  hun  according  to  law,  any  person  en- 
titled thereto  may  maintain  an  action  in  his  own  name  upon  the  instru- 
ment of  security  given  by  the  constable  and  his  sureties ;  and  may  re- 
cover therein  the  sum  so  collected,  with  interest  from  the  time  it  was 
collected.     Vol.  1,  p.  53,  §  3041. 

The  fact  that  the  term  of  office  of  the  constable  expired  between 
the  receipt  of  the  execution  and  the  return  day  will  not  change  or 
affect  his  duty  in  respect  to  the  service  of  the  execution,  or  affect  his 
liability  or  that  of  his  sureties  for  his  acts  or  omissions  thereunder.  Id., 

§  3042. 

A  mere  consent  by  the  plaintiff  in  an  execution,  given  without  con- 
sideration   that  the  constable  who  had  collected  the  money  thereon 
114 
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might  retain  it  a  short  time  for  a  temporary  purpose,  will  not  discharge 
the  constable's  sureties  from  liability.     Boice  v.  Main,  4  Denio,  55. 

An  action  does  not  lie  against  a  constable  for  not  paying  over  money 
collected  by  him  on  a  justice's  execution,  where  it  is  shown  that  he  has 
been  sued  and  a  recovery  had  against  him  for  selling  the  property,  by 
the  sale  of  which  the  money  collected  by  him  was  made,  where  such 
recovery  is  equal  to  the  amount  of  the  execution,  or  exceeds  that  sum. 
Newlcmd  v.  Baker,  21  Wend.  264.  And  the  action  cannot  be  main- 
tained, even  though  the  plaintiff  in  the  execution  executed  a  bond  of 
indemnity  to  the  constable,  on  the  delivery  of  the  execution  to  him, 
and  notwithstanding  the  constable  has  brought  an  action  upon  such 
bond.  lb. 

If  property  is  sold  for  the  purpose  of  satisfying  an  execiition,  and 
there  is  a  surplus  left  after  paying  the  execution  and  costs,  the  con- 
stable must  return  such  surplus  to  the  defendant  in  the  execution. 
But  no  action  can  be  sustained  against  the  officer  before  the  return 
day  of  the  execution,  where  no  demand  has  been  made  of  the  money. 
Bortel  V.  Ostrander,  15  How.  672. 

An  action  against  a  constable  for  not  paying  over  money  collected 
under  an  execution,  or  upon  any  other  liability  incurred  by  him,  by 
doing  an  act  in  his  official  capacity,  or  by  the  omission  of  an  official 
duty,  except  an  escape,  must  be  brought  within  three  years  from  the 
time  the  cause  of  action  accrued.     Yol.  1,  p.  112,  §  383. 

The  statute  declares  that  an  execution  shall  have  sixty  days  to  run, 
and  the  justice  has  no  power  to  make  it  returnable  in  a  less  time. 
Spencer  v.  Guyler,  17  How.  157;  S.  C,  9  Abb.  382. 

jNo  constable  can  be  compelled  to  return  an  execution  before  its  re- 
turn day.  lb. ;  Morange  v.  Edwards,  1  E.  D.  Smith,  414.  He  may, 
however,  return  it  at  any  time  within  the  sixty  days,  either  where  he 
has  made  the  debt,  or  where  he  is  satisfied  that  there  is  no  property  ; 
though,  if  he  returns  it  unsatisfied,  he  does  it  at  his  own  risk.  lb. 

Execution  satisfied. 

I  have  levied  the  within  sum  of  the  goods  and  chattels  of  the  within - 
named  Kichard  Roe,  as  I  am  within  commanded. 

Dated,  etc.  JAMES  PIERSON,  Constable. 

Part  satisfied,  and  commitment  for  residue. 

I  have  levied  $50,  part  of  the  sum  within  mentioned,  of  the  goods 
and  chattels  of  the  within-named  Eichard  Roe,  and,  for  want  of 
further  goods  or  chattels  of  the  defendant,  I  have  taken  the  body  of 
the  defendant  and  committed  him  to  the  jail  of  the  county. 

Dated,  etc.  J.  p.,  Constalle. 
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Commitment  generally. 

I  could  find  no  goods  or  chattels  of  the  within-named  Kichard  Roe, 
whereon  to  levy,  and  I  have,  therefore,  taken  his  body  and  conamitted 
him  to  the  jail  of  the  county. 

Dated,  etc.  J.  P.,  Constable. 

No  goods  or  iody  to  he  found. 

I  could  not  find  either  goods  or  chattels,  or  the  body  of  the  defend- 
ant, within  the  county. 

Dated,  etc.  J.  P.,   Constable. 

Part  satisfied,  amd  no  goods  or  body  as  to  residue. 

1  have  levied  $50,  a  part  of  the  sum  within  mentioned,  of  the  goods 
and  chattels  of  the  within-named  Eichard  E.oe,  and  no  more  goods  or 
chattels,  or  the  body  to  be  found. 

Dated,  etc.  J.  P.,  Constable. 

Levy,  and  goods  unsold  for  want  of  bidders. 

I  have  levied  upon  one  bay  horse,  the  property  of  the  within-named 
Richard  Roe,  which  remains  in  my  hands,  unsold  for  want  of  bidders. 
Dated,  etc.  J.  P.,  Constable. 

§  21.  Renewal  of  executions.  The  statute  makes  ample  provisions 
for  the  renewal  of  executions.  Yol.  1,  p.  49,  §  3027.  So  there  may 
be  a  new  or  further  execution  issued-  in  a  proper  case.  lb. 

Before  a  justice  renews  an  execution  for  the  collection  of  either  the 
whole  or  a  part  of  the  judgment,  he  should  require  a  proper  return 
from  the  constable,  in  which  it  should  appear  whether  the  officer  has 
collected  any  thing,  and  if  he  has,  then  the  amount  should  be  stated  in 
the  return. 

Where  a  part  of  the  execution  has  been  collected,  and  the  execution 
is  renewed  for  the  residue,  the  indorsement  of  renewal  ought  to  express 
the  sum  due  on  the  execution.  lb. 

If  the  indorsement,  howcA^er,  clearly  shows  how  much  is  due,  it  will 
be  sufficient,  although  it  does  not  in  terms  specify  the  amount.  And 
where  an  execution  was  issued  by  a  justice  of  the  peace,  upon  which 
the  plaintiff  acknowledged  the  receipt  of  a  specified  sum,  by  indorsing 
the  amount  thereon,  and  dating  the  receipt  on  the  day  when  tlie 
money  was  received,  and  the  justice  subsequently  renewed  the  execu- 
tion by  an  indorsement  below  the  receipt,  in  the  following  form: 
"  I  hereby  renew  the  within  execution,"  and  dated  and  signed  the  re- 
newal, this  was  held  to  be  a  sufficient  compliance  with  the  statute. 
Ostrander  v.  Walker,  2  Hill,  329.  In-  such  a  case  the  renewal  is,  in 
legal  effect,  a  renewal  for  the  amount  unpaid.  lb. 
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Where  a  constable  has  levied  upon  property  sufficient  to  satisfy  an 
execution,  and  he  has  returned  that  the  property  remains  on  hand  for 
want  of  bidders,  the  justice  may  renew  such  execution  on  the  last  day 
which  it  has  to  run,  and  the  renewal  will  retain  the  lien  of  the  previous 
levy.  Chapman  v.  Fuller,  1  Barb .  70.  A  justice  may  renew  an  exe- 
cution after  its  return  day,  and  from  time  to  time  as  the  plaintiff  may 
desire  it  done.      Visger  v.  Ward,  1  "Wend.  551. 

And  so  a  justice  may  renew  an  execution  while  it  remains  unsatisfied, 
notwithstanding  there  was  a  levy  upon  sufficient  property  to  satisfy  it, 
and  the  property  is  held  under  the  levy,  when  there  is  not  sufficient 
time  to  advertise  and  sell  the  property  before  the  return  day.  People 
V.  Hopson,  1  Denio,  574. 

A  justice  of  the  peace  whose  term  of  office  has  expired  may  renew 
an  execution  issued  upon  a  judgment  rendered  by  him,  if  he  does  so 
within  five  years  after  the  judgment  was  rendered.  Yol.  1,  p.  49,  § 
3027 ;  Laws  of  1879,  chap.  305. 

Form,  of  general  renewal  of  execution. 

The  within  execution  renewed. 
Dated  May  5,  1-865. 

PETEE  W.  PLANTZ,  Justice  of  the  Peace. 

Renewal  where  a  part  has  been  paid  and  collected. 

The  within  execution  renewed  for  $100,  with  interest  from  this  date. 
May  5,  1865. 

PETEE  W.  PLAJSTTZ,  Justice  of  the  Peace. 

§  22.  Constable's  rights  to  fees,  etc.  A  constable  who  has  not 
made  a  levy,  or  done  any  other  act  under  an  execution,  is  not  entitled 
to  any  fees  or  poimdage  thereon.  Pathbun  v.  Woodworth,  1  How. 
151.  But  where  a  levy  has  been  actually  made,  the  officer's  right  to 
poundage  attaches  on  the  whole  amount  directed  to  be  levied ;  and  he 
will  not  be  deprived  of  his  right  merely  because  the  judgment  is  satis- 
fied without  a  sale  of  the  property,  nor  by  reason  of  any  arrangement 
between  the  parties,  nor  because  the  property  was  incumbered  beyond 
its  value  by  prior  hens  or  claims.  lb. ;  Parsons  v.  Bowdoin^  17  Wend. 
14 ;  HiMreth  v.  Ellice,  1  Caines,  192.  So,  an  officer  is  entitled  to 
poundage  on  serving  an  execution  against  the  body  of  the  defendant, 
even  though  the  execution  should  be  unproductive  by  reason  of  the 
defendant's  subsequent  discharge  imder  an  insolvent  law.  Adams  v. 
Hopkins,  5  Johns.  252. 

The  officer's  fees,  on  an  execution,  are  no  part  of  the  judgment  but  are 
merely  an  incident  to  it ;  and  if  the  judgment  is  satisfied  by  an  arrange- 
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ment  between  the  parties,  the  officer  cannot  subsequently  proceed  and 
sell  the  defendant's  property  for  the  mere  purpose  of  collecting  his  fees ; 
his  remedy  is  against  the  plaintiff  in  the  execution.  Jackson  v. 
Anderson,  4  "Wend.  474;  Craft  v.  Merrill,  14  N.  Y.  456;  BanTcof 
Whitehall  v.  Weed,  8  How.  104. 


CHAPTER  IX. 

AMENDMENTS. 

Section  1.  General  principles  and  provisions.  In  the  course  of 
proceedings  in  an  action,  from  its  commencement  to  its  termination, 
mistakes,  errors  and  omissions  are  liable  to  occur,  which  do  not  affect 
the  substantial  rights  of  either  party,  or  go  to  the  merits  of  the  action, 
but  merely  violate  some  rule  of  pleading  or  of  practice.  The  ample 
power  conferred  upon  the  courts,  from  the  lowest  to  the  highest,  to 
correct  such  mistakes,  errors  and  omissions,  is  an  important  feature  of 
the  system  of  practice  inaugurated  or  perpetuated  by  the  Code.  Where 
the  correction  of  a  mistake  is  important,  and  justice  will  be  promoted 
by  an  amendment,  the  Code  gives  full  power  to  remedy  the  defect ; 
and  where  the  mistake  is  unimportant,  the  Code  requires  the  court  to 
disregard  it. 

"  The  court  may  upon  the  trial,  or  at  any  other  stage  of  the  action, 
before  or  after  judgment,  in  furtherance  of  justice  and  on  such  terms 
as  it  deems  just,  amend  any  process,  pleading  or  other  proceeding,  by 
adding  or  striking  out  the  name  of  the  party,  or  by  correcting  a  mis- 
take in  the  name  of  the  party,  or  a  mistake  in  any  other  respect,  or  by 
inserting  an  allegation  material  to  the  case  ;  or  where  the  amendment 
does  not  change  substantially  the  claim  or  defense,  by  conforming  the 
pleading  or  other  proceeding  to  the  facts  proved.  And  in  every  stage  of 
the  action,  the  court  must  disregard  an  error  or  defect,  in  tlie  pleadmgs  or 
other  proceedings,  which  does  not  affect  the  substantial  rights  of  the  ad- 
verse party."  Vol.  1,  p.  122,  §  723.  This  section  of  the  Code  is  made  ap- 
plicable to  justices'  courts.  Id.,  p.  172,  §  3347,  subd.  6.  It  is  permissive 
in  form,  so  far  as  it  relates  to  the  power  to  amend;  but  when- the 
allowance  of  an  amendment  would  be  in  the  furtherance  of  justice,  and 
a  proper  application  for  leave  to  amend  his  process,  pleading  or  pro- 
ceeding is  made  by  a  party  at  a  proper  time,  and  in  a  case  within  the 
spirit  of  the  section  cited,  the  power  to  permit  the  amendment,  xipon 
terms  or  otherwise,  as  may  be  just,  is  as  clearly  a  duty  as  if  the  lan- 
guage of  the  statute  was  in  the  form  of  a  command.  Wood  v.  ShulUs, 
4  Hun,  309;  S.  C,  6  N.Y.  Sup.  Ct.  (T.  &  C.)  557;  Walsh  v.  Cor- 
nett,  17  Hun,  27. 

§  2.  Amendment  of  process,  etc.  One  of  the  well-settled  rules  on 
the  subject  of  amendments  is  that  a  justice's  court  possesses  all  the 
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necessary  powers  of  amendment  that  are  possessed  by  courts  of  record. 
Fulton  V.  Heaton,  1  Barb.  552;  Brace  v.  Benson,  10  "Wend.  214, 
215-  Another  rule  is  that  justices  are  required  to  allow  amendments 
liberally  in  all  cases  where  justice  demands  it,  especially  where  the 
risjhts  of  the  opposite  party  will  not  thereby  be  put  in  jeopardy.  lb. 
"When  nothing  but  the  given  name  of  a  plaintiff  is  inserted  in  a  sum- 
mons, the  justice  may  amend  it  by  inserting  the  surname,  as  where  the 
name  of  the  plaintiff  was  Corydon  Stanton,  and  the  summons  at  the 
time  of  the  service  contained  the  name  Corydon  alone,  but  the  justice 
inserted  the  word  Stanton,  on  the  return  day,  and  this  was  held  proper. 
Stanton  v.  Leland,  4  E.  D.  Smith,  88.  So,  where  the  summons 
served  contained  the  name  of  the  plaintiff  as  Joseph  S.  Keeler,  it  was 
held  that  the  summons  might  be  amended  on  the  return  day  by  strik- 
ing out  the  word  "  Joseph  "  and  inserting  the  word  "Jasper."  Brace  v. 
Benson,  10  Wend.  213.  It  has  been  held  that  where  the  name  of 
one  of  several  plaintiffs  was  inserted  by  mistake,  the  court  had  power  to 
strike  it  out.  Agreda  v.  Faulberg,  3  E.  D.  Smith,  179.  But  it  has 
also  been  held  that  a  justice  has  no  power  to  amend  the  process  or 
pleadings,  in  an  action  on  a  joint  contract  against  two  or  more  de- 
fendants, by  striking  out  the  name  of  one  defendant  and  rendering 
judgment  against  one  defendant  and  in  favor  of  the  other.  Wei- 
ster  V.  Hopkins,  11  How.  140.  So  in  an  action  for  a  tort  it  has  been 
held  that  if  an  amendment  is  allowed  by  striking  out  the  name  of  one 
of  two  plaintiffs,  the  justice  has  no  power  to  amend  by  restoring  the 
party  as  a  plaintiff,  at  a  subsequent  day,  if  the  amendment  is  objected 
to  by  the  defendant.  Gates  v.  Ward,  17  Barb.  424.  But  see  Lowber 
V.  CUlds,  2  E.  D.  Smith,  577. 

The  power  to  amend  a  summons  by  adding  or  striking  out  the  name 
of  a  person  as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a 
party,  has  been  already  noticed.  Ante,  110.  Where  a  party  has  been  sued 
under  a  fictitious  name,  the  real  name  being  unknown,  the  court  has 
power  to  amend  the  summons  by  inserting  the  true  name  of  the  party 
whenever  it  is  discovered.     Vol.  1,  p.  7,  §  2884. 

Where  the  date  of  a  summons  is  incorrectly  stated  by  mistake,  the 
justice  may  amend  the  process  by  stating  the  true  date,  and  this  may 
be  done  either  before  or  after  the  service  or  return  of  the  process. 
Bradbury  v.  Van  Nostrand,  45  Barb.  194;  Arnold  v.  Maliby,  4 
Denio,  498.  So,  too,  it  may  be  overlooked  or  disregarded  without  any 
amendment.  lb. 

An  attachment  may  be  amended,  even  after  its  service  and  i-eturn, 
by  inserting  the  amount  of  the  plaintiff's  demand  as  stated  in  his  afS- 
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davit  for  procuring  the  process.  Near  v.  Yan  Aletyne,  14  "Wend. 
230. 

A  justice  has  power  to  permit  a  constable  to  amend  his  return  to 
a  summons ;  and  the  refusal  of  the  defendant  to  appear  on  the  return 
day  will  not  deprive  the  justice  of  this  right.  Perry  v.  Tynen,  22 
Barb.  137. '  So  he  has  power  to  permit  a  constable  to  amend  his  re- 
turn to  an  attachment,  or  of  the  inventory.  Ghurchill  v.  Marsh, 
4  E.  D.  Smith,  369. 

§  3.  Amendment  of  pleadings.  The  Code  makes  ample  provision 
for  the  amendment  of  the  pleadings,  whether  before  the  trial,  during 
the  trial,  or  upon  appeal.  Yol.  1,  p.  27,  §  2944;  id.,  p.  122,  §  723. 
The  only  limit  to  the  power  of  amending  a  pleading,  upon  the  trial, 
is  that  a  new  cause  of  action  shall  not  be  brought  in  by  amendment. 
Reeder  v.  Sayre,  70  N.  T.  180.  An  amendment  of  a  complaint  will 
not  be  permitted  upon  the  trial  where  it  changes  the  entire  nature  of 
the  action,  as  from  an  action  in  tort  to  one  founded  upon 
contract.  Ransom  v.  Whitmore,  39  Barb.  104 ;  WhitcomT)  v.  Eun- 
gerford,  42  id.  177.  But  at  any  time  lefore  the  trial,  while  both  parties 
are  present  in  court,  the  justice  may  permit  an  amendment  of  the  com- 
plaint which  in  efEect  substitutes  one  form  of  action  for  another.  Bige- 
low  V.  Dunn,  53  Barb.  570 ;  S.  C,  36  How.  120.  If,  however,  the 
plaintiff  at  the  time  of  joining  issue  sets  forth  a  cause  of  action  against 
the  defendant  upon  contract  and  the  cause  is  then  adjourned,  he  can- 
not, upon  the  failure  of  the  defendant  to  appear  upon  the  adjourned 
day,  amend  his  complaint  so  as  to  set  up  a  cause  of  action  for  a  tort. 
Gilmore  Y.  Barn^tt,2Q  ^mi,?>14:;  Birdsall  v.  Fuller,  11  id.  204. 
So,  where  a  cause  has  been  tried  until  the  plaintiff  has  rested  his  case 
which  he  fails  to  sustain,  the  plaintiff  cannot  be  permitted  to  amend 
his  complaint  by  adding  a  new  and  different  cause  of  action.  Wald- 
Jieim  V.  Sichel,  1  Hilt.  45. 

Where  the  pleading  is  demurred  to,  and  the  pleading  is  held  to  be 
defective,  an  order  to  amend  such  pleading  is  a  matter  of  course. 
-Ante,  343. 

Where  an  amendment  is  asked  for  the  purpose  of  interposing  a  strict 
defense,  such  as  the  statute  of  limitations,  the  com'ts  have  sometimes 
refused  to  allow  the  amendment.  Osgood  v.  Whittlesey,  20  How.  72  • 
Wolcott  V.  McFarlan,  6  Hill,  227 ;  Halligam,  v.  Golden  1  Wend' 
302. 

So,  too,  it  has  been  held  that  the  defense  of  usury  must  be  interposed 
at  the  joining  of  issue,  and  that  it  will  not  be  allowed  to  be  set  up  by 
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way  of  an  amendment.     Lovett  v.  Cowman,  6  Hill,  223 :  Parish  v. 
Oorlies,  1  Daly,  274. 

But  the  recent  cases  do  not  make  any  discrimination  as  to  the  nature 
of  the  defense,  if  it  is  a  legal  bar  to  the  action.  And,  where  the  amend- 
ment is  allowed  for  the  furtherance  of  justice,  the  party  amending  may 
interpose  the  statute  of  limitations,  or  usury,  or  illegality,  as  well  as  any 
other  defense.  8heldon  v.  Adams,  41  Barb-  54.  And  see  Bank  of 
Kinderhooh  v.  Clifford,  40  id.  659  ;  Union  Nat.  Bank  v.  Bassett, 
3  Abb.  (]Sr.  S.)  359  ;  Oilchrist  v.*  Oilchrist's  Executors,  ^4:  How.  317; 
Barnett  v.  Meyer,  10  Hun,  109 ;  Caflin  v.  Gunter,  11  N.  Y.  368  ; 
Leonard  v.  Foster,  7  Hun,  464. 

The  right  of  a  defendant  to  set  up  new  matt^  in  his  answer  by  way 
of  amendment  is  absolute,  and  tlxe  justice  has  no  discretion  about  it. 
Ryan  v.  Lewis,  3  Hun,  429.  And  in  the  case  last  cited  the  court  said 
that  a  judicial  officer  who  should  refuse  leave  to  a  party  to  amend,  when 
it  is  apparent  that  the  application  is  made  in  good  faith,  and  is  absolutely 
necessary  for  the  protection  of  his  rights,  ought  to  be  indicted  or  re- 
moved from  office. 

The  allowance  of  amendments  is  a  matter  of  discretion  in  some  cases, 
and  where  an  amendment,  if  allowed,  would  cause  an  injury  to  the 
opposite  party,  a  refusal  to  permit  the  amendment  cannot  be  reviewed 
on  an  appeal.  Tattersall  v.  Hass,  1  Hilt.  56.  In  the  case  just  cited  a 
justice  refused  to  permit  the  defendant  to  amend  by  introducing  a  new 
defense  at  the  trial,  which,  if  it  had  been  allowed,  would  have  operated 
as  a  surprise  upon  the  plaintiff.  But  when  the  leave  to  amend  is  a 
strict  leeal  riarht,  or  where  the  refusal  of  leave  to  amend  would  be  a 
gross  abuse  of  discretion,  the  aggrieved  party  has  his  remedy  by  way 
of  appeal.     Ryan  v.  Lewis,  3  Hun,  429. 

It  is  not  proper  for  a  justice,  in  a  case  before  him,  to  volunteer 
and  make  amendments  of  the  pleadings,  which  are  not  asked  for  by 
either  party.     Loyd  v.  Fox,  1  E.  D.  Smith,  101. 

§  4,  Amendment  of  verdict  and  judgment.  The  power  to  correct 
or  amend  a  verdict  has  been  mentioned.  Ante,  744.  So  the  power  of 
the  justice  to  reduce  or  increase  the  judgment,  or  to  change  it  ma- 
terially, has  been  sufficiently  explained  already.  Ante,  745. 
•  Where  an  action  sounding  in  tort  is  commenced  for  the  conversion 
ofapromissory  note,  and  the  pleadings  are  framed  accordingly,  and 
the  suit  is  tried  as  an  action  of  tort,  it  is  too  late  for  the  plaintiff,  after 
an  appeal,  to  ask  the  complaint  to  be  amended,  and  that  the  suit  be  re- 
garded as  an  action  to  recover  the  avails  of  the  note  as  money  had  and 
received.  Andrews  v.  Bond,  16  Barb.  633. 
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If,  however,  there  is  a  mere  misdescription  of  a  cause  of  action  arising 
upon  a  contract,  as  where  a  plaintiff  sues  for  use  and  occupation,  when 
he  should  have  declared  in  covenant  upon  a  lease,  the  appellate  court  will 
not  interfere  with  the  determination  of  the  question  in  the  court  below. 
Bedford  v.  Terhune,  27  How.  422. 

When  amendments  are  allowed  by  an  appellate  court,  it  will  be  done 
for  the  purpose  of  sustaining  the  judgment  appealed  from,  and  not  for 
the  purpose  of  rendering  it  erroneous.  Englis  v.  Furniss,  3  Abb.  82- 
When  the  power  to  grant  an  amendment  exists,  but  the  court  refuses  to 
grant  the  amendment  on  the  ground  of  its  doubt  of  the  power  to  allow 
it,  the  refusal  will  be  error  if  the  amendment  would  have  been  granted 
but  for  such  doubt.  Russell  v.  Qonn,  20  N.  Y.  81 ;  Beach  v.  Chamber- 
lain, 3  Wend.  366;  Packer  v.  French,  Hill  &  Denio,  103. 

§  5.  Amendment  of  bonds  or  undertakings.  Where  a  bond  or 
undertaking  is  required  by  statute  to  be  given  by  a  person  to  entitle 
him  to  a  right  or  privilege,  or  to  take  a  proceeding,  and  one  is  given 
which  substantially  conforms  to  the  form  required  by  statute,  and  does 
not  vary  therefrom  to  the  prejudice  of  the  party  to  whom  or  for  whose 
benefit  it  is  given,  it  is  sufficient ;  and  if  defective,  the  justice  author- 
ized to  receive  it  or  to  entertain  a  proceeding  in  consequence  thereof 
may,  on  the  application  of  the  persons  who  executed  it,  amend  it 
accordingly ;  and  it  is  thereupon  valid  from  the  time  of  its  execution. 
Vol.  1,  p.  122,  §§  729,  730. 


PART  VIII. 

APPEALS. 

CHAPTER  I. 

THE  PEACTIOE  ON  APPEALS. 

Sectioit  1.  General  principles  relating  to  appeals.  The  only 
mode  of  reviewing  a  judgment  rendered  hj  a  justice  of  the  peace  in  a 
civil  action  is  by  an  appeal,  as  prescribed  in  title  8  of  chapter  19  of  the 
Code  of  Civil  Procedure.  Vol.  1,  p.  54,  §  3044!  See  City  of  Buffalo 
V.  Sohliefer,  25  Hun,  275. 

Kinds  of  appeal.  In  one  respect,  appeals  may  all  be  said  to  be 
included  in  a  single  class,  or  that  it  is  effected  in  all  cases  by  a  notice. 
But,  when  the  object  of  an  appeal  is  considered,  they  may  be  divided 
into  several  classes,  viz. :  1.  "When  the  appellant  desires  to  review  the 
proceedings  and  judgment  upon  the  facts  appearing  on  the  face  of  the 
return ;  2.  When  he  desires  to  set  aside  the  proceedings  or  judgment 
for  error  in  fact ;  3.  When  he  desires  relief  from  a  default  taken  against 
Mm ;  4.  When  he  desii'es  to  review  some  order  made  by  the  court 
below  ;  5.  When  he  desires  to  have  the  advantage  of  a  new  trial  in  the 
County  Court ;  or,  6.  Where  the  appeal  is  taken  from  some  summary 
or  special  proceeding*. 

There  are  some  peculiarities  in  the  practice  in  relation  to  each  of 
these  separate  classes  of  appeals,  and  the  various  classes  will  each  receive 
a  proper  notice  in  the  course  of  this  chapter. 

Who  may  appeal.  An  appeal  may  be  taken  by  any  party  aggrieved 
by  the  judgment.  Yol.  1,  p.  54,  §3045.  Where  there  are  but  two  par- 
ties, a  plaintiff  and  a  defendant,  no  doubt  can  arise  as  to  the  right  of 
either  of  them  to  appeal  from  a  judgment  rendered  against  him  in  fa- 
vor of  the  other  party.  So  where  there  are  several  plaintiffs  and  several 
defendants,  and  a  judgment  is  rendered  against  all  the  plaintiffs  or  all  the 
defendants,  any  one  of  such  parties  may  take  an  appeal  from  the  judg- 
ment without  joining  with  him  in  the  appeal  his  co-plaintiffs  or  co-de- 
fendants. Mattison  v.  Jones,  9  How.  152 ;  Brown  v.  Richardson, 
4  Hob.  603.  There  are  numerous  instances  in  which  but  one  of  several 
defendants  has  any  valid  ground  of  appeal.  If  an  action  of  trespass  is 
brought  against  two  defendants,  there  may  be  a  plain  case  made  out 
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against  one  of  them,  and  as  to  the  other,  there  may  not  be  any  thing 
like  a  legal  case  proved  ;  and  yet  a  judgment  may  be  rendered  against 
both  defendants.  In  such  a  case,  it  is  entirely  evident  that  one  party 
would  be  "aggrieved,"  while  the  other  might  not  have  any  just  cause 
of  complaint.  Upon  such  a  state  of  facts,  there  can  be  no  doubt  that 
the  aggrieved  party  may  bring  and  sustain  an  appeal  without  joining 
the  other  defendant.  Mattison  v.  Jones,  9  How.  154. 

There  may  be  instances,  too,  in  actions  arising  upon  contract  in  which 
the  same  rule  would  prevail,  as  in  tlae  case  of  a  judgment  against  the 
maker  and  indorser  of  a  negotiable  promissory  note.  If  a  case  was 
proved  against  the  maker,  but  not  against  the  indorser,  and  judgment 
was  rendered  against  both,  there  can  be  no  doubt  that  the  indorser 
might  bring  his  appeal  without  joining  the  maker. 

The  taking  of  an  appeal  by  one  or  more  co-plaintiffs  or  co-defend- 
ants does  not  prevent  the  other  plaintiffs  or  defendants  from  appealing 
from  the  same  judgment.  Brown  v.  Richardson,  4  Eob.  603.  It 
is  not  necessary  that  a  judgment  should  be  rendered  against  the  party 
appealing  to  entitle  him  to  sustain  an  appeal,  for  a  party  may  reverse 
a  judgment  rendered  in  his  own  favor  where  he  is  injured  or  aggrieved 
by  it.  Parker  v.  Newlamd,  1  Hill,  87.  Where  a  justice  improperly 
excludes  evidence  offered  by  a  plaintiff,  who,  in  consequence  thereof, 
recovers  judgment  for  less  than  he  would  have  been  entitled  to  if  the 
evidence  had  been  admitted,  such  plaintiff  may  bring  an  appeal  and  re- 
verse the  judgment.     Bissell  v.  Marshall,  6  Johns.  100. 

But  a  party  will  not  be  permitted  to  reverse  a  judgment  in  his  own 
favor  for  errors  committed  by  the  court  below,  unless  such  error  is  a 
cause  of  injury,  or  legally  "aggrieves"  him.  Hughes  Y.SticJcney,  13 
Wend.  280  ;    Williams  v.  Qwyn,  2  Saund.  46. 

A  plaintiff  who  has  been  nonsuited  in  the  court  below,  at  his  own 
request,  cannot  reverse  the  judgment,  upon  an  appeal,  even  though 
questions  of  law  were  decided  against  him  by  the  court,  and  notwith- 
standing the  nonsuit  was  submitted  to  with  the  avowed  purpose  of  re- 
viewing these  decisions  on  the  appeal.  0'^ Dougherty  v.  Aldrioh,  5 
Denio,  385. 

When  no  cross-appeal  is  taken  by  the  respondent,  he  cannot  take 
any  advantage  of  an  error  committed  to  his  prejudice  in  the  court  be- 
low, nor  will  it  be  a  ground  of  reversal  in  his  behalf,  although  such 
error  clearly  appears  from  the  return  on  the  appeal  brought  by  the 
appellant.  RohUns  v.  Codmam,,  4  E.  D.  Smith,  316 ;  Olassner  v. 
Wheaton,  2  id.  352 ;  Beach  v.  Cooke,  28  IST.  T.  508. 

The  right  of  appeal  is  not  restricted  to  the  party  against  whom  the 
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judgment  is  rendered,  and  both  parties  may  appeal  from  the  same 
judgment.  Both  appeals  will  be  heard  together  and  a  single  judg- 
ment rendered.     Jones  v.  Owen,  5  Hun,  339. 

Where  a  party  is  sued  by  a  fictitious  name,  and  a  judgment  is 
rendered  against  him  by  such  name,  he  may,  notwithstanding,  bring  an 
appeal  in. his  true  name.  McCabe  v.  Doe,  2  E.  D.  Smith,  64.  But 
one  who  is  not  a  party  to  an  action,  but  a  mere  stranger  to  it,  cannot 
bring  an  appeal.  E.  B:  v.  E.  O.  jB.,  8  Abb.  44 ;  Matter  of  Bristol, 
16  id.  897  ;  Martin  v.  Kanouse,  2  id.  390.  The  legal  representatives 
of  a  deceased  party  to  an  action  will  be  included  in  the  term  "  aggrieved 
party,"  and  they  may,  therefore,  bring  an  appeal  in  those  cases  where 
the  deceased  party  could  have  done  so  had  he  survived.  Beach  v. 
Gregory,  2  Abb.  209 ;  Martin  v.  Kanouse,  id.  392.  If  a  party  en- 
titled to  take  an  appeal  dies  before  the  expiration  of  the  time  within 
which  the  appeal  may  be  taken,  the  court  may  allow  it  to  be  taken  by 
the  heir,  devisee,  or  personal  representative  of  the  decedent,  at  any 
time  within  four  months  after  his  death.  Code  of  Civil  Pro.,  §  785. 
See  id.,  §  3347,  as  amended  in  1882. 

The  party  or  person  appealing  is  designated  as  the  appellant,  and  the 
adverse  party  as  the  respondent.     Id.,  §  1295. 

From  what  jadgments  an  appeal  lies.  An  appeal  lies  from  judg- 
ments rendered  by  justices  of  the  peace,  by  justices'  courts  in  the  cities, 
by  the  District  Courts  of  the  city  of  New  York,  or  by  the  General  Term 
of  the  Marine  Court  of  that  city.  To  what  court  the  appeal  must  be 
taken  will  be  explained  hereafter. 

The  general  rule  is  that  no  appeal  will  lie  before  the  judgment  in 
the  court  below  is  complete  and  perfect.  As  illustrative  of  this,  it  has 
been  held  that  an  appeal  would  not  lie  from  a  judgment  of  nonsuit, 
where  no  costs  were  awarded  to  the  plaintiff.  Monnell  v.  Weller,  2 
Johns.  8 ;  Ifellis  v.  Turner,  4  Denio,  553  ;  Eaulenbeck  v.  Gillies,  7 
Abb.  421 ;  S.  C,  2  Hilt.  239. 

But  if  a  judgment  of  nonsuit  is  improperly  granted,  and  it  is  entered 
with  costs  against  the  plaintiff,  an  appeal  will  lie  to  reverse  such  judg- 
ment. Smith  V-  Sutts,  2  Johns.  9.  And  where  a  justice  is  about  to 
nonsuit  a  plaintiff  for  a  defect  in  his  proofs,  the  defendant  cannot  pre- 
vent a  review  of  the  judgment  on  an  appeal  by  asking  to  have  the 
judgment  entered  without  costs ;  and  if  judgment  of  nonsuit  is  entered 
against  the  plaintiff,  with  costs,  an  appeal  hes  from  the  judgment. 
Nellis  V.  Tucker,  5  Denio,  82. 

If  a  County  Court  should  order  a  judgment  of  nonsuit,  an  appeal 
would  lie  from  it,  even  though  no  costs  were  awarded  on  the  record. 
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Lovell  V.  Evertson,  11  Johns.  52.  The  reason  assigned  is  that  the 
plaintiff  is  aggrieved  by  being  defeated  of  his  right  of  action,  and  by 
being  deprived  of  his  costs  for  prosecuting  it.  lb.  And  there  is  no 
reason  why  the  same  rule  should  not  prevail  in  relation  to  judgments 
rendered  in  justices'  courts. 

Where  a  judgment  of  nonsuit  is  rendered  with  costs,  on  account  of 
the  want  of  jurisdiction  by  the  justice  by  reason  of  his  relationship  to 
one  of  the  parties,  such  judgment  may  be  appealed  from,  and  will  be 
reversible.  Edwards  v.  Russell,  21  "Wend.  63  ;  Randall  v.  Hal\ 
Hill  &  Denio,  239  ;  ante,  p.  54. 

"When  a  justice  renders  a  judgment  which  is  void  on  account  of  his 
want  of  jurisdiction  of  the  subject-matter  of  the  action,  an  appeal  will 
lie  to  reverse  such  judgment.  Striker  v.  Mott,  6  "Wend.  465.  In  such 
a  case  it  is  no  answer  to  the  appeal  to  say  that  the  judgment  is  void, 
and  that  it,  therefore,  need  not  be  reversed.  lb.  But  where  a  party 
procures  a  judgment  to  be  rendered  in  his  own  favor,  which  is  void 
for-  want  of  jurisdiction,  he  will  not  be  permitted  to  reverse  it  on 
appeal  for  the  irregularity  in  procuring  it.  Fairhanks  v.  Corlies, 
3  E.  D.  Smith,  582  ;  S.  C,  1  Abb.  150.  It  is  only  the  party  who  is 
aggrieved  that  is  allowed  to  bring  the  appeal  or  reverse  the  judg- 
ment, lb. 

"Where  a  justice  renders  a  judgment  in  an  action  of  which  he  has  no 
jurisdiction  over  the  subject-matter,  and  an  appeal  is  brought  in  a  case 
in  which  a  new  trial  would  ordinarily  be  proper,  the  County  Court  ought 
to  refuse  to  entertain  the  cause  or  to  render  any  judgment  therein. 
Malone  r.  GlarJc,  2  Hill,  658. 

It  is  not  necessary  that  the  action  should  have  been  a  litigated  one 
to  entitle  the  defendant  to  appeal ;  for  if  the  judgment  against  him  is 
a  final  one,  he  may  appeal  even  though  he  did  not,  at  any  time,  appear 
in  the  action  in  the  court  below,  nor  object  to  the  introduction  of 
illegal  evidence.  Ante,  757.  So  where  there  is  no  jurisdiction  over 
the  person  of  the  defendant,  and  a  judgment  is  rendered  against  him 
in  his  absence,  he  may  appeal  from  the  judgment  and  reverse  it. 
Willins  V.  Wheeler,  28  Barb.  669 ;  Eitch  v.  Devlin,  15  id.  47.  So 
where  a  judgment  is  rendered  against  a  defendant,  in  his  absence,  be- 
fore the  expiration  of  the  time  allowed  for  appearance,  on  the  false 
statement  of  the  plaintiff  that  the  defendant  did  not  intend  to  appear, 
an  appeal  lies  to  reverse  such  judgment.  Reach  v.  McCann,  1  Hilt. 
256. 

"When  a  judgment  is  rendered  by  a  justice  of  the  peace  in  a  civil 
action  of  which  he  has  jurisdiction,  an  appeal  lies  from  it  without  any 
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reference  to  the  nature  of  tlie  action,  whether  it  arose  upon  contract  or 
for  a  tort.  And  this  rule  includes  every  class  of  civil  actions  of  vrhich 
a  justice  may  take  cognizance.  It  does  not  make  any  difference 
whether  the  judgment  was  entered  upon  an  issue  of  law  or  upon 
an  issue  of  fact,  for  an  appeal  lies  in  either  case. 

An  appeal  may  be  taken  from  an  order  determining  a  claim  to  sur- 
plus moneys  remaining  after  the  sale  of  animals  seized  in  special  pro- 
ceedings against  estrays ;  vol.  1',  p.  70,  §  3095 ;  or  from  an  order  deter- 
mioing  a  demand  for  the  return  of  the  possession  of  such  animals ;  id., 
p.  72,  §  3102 ;  or  from  a  final  order  made  upon  a  petition  in  such  pro- 
ceedings ;  id.,  p.  73,  §  3104 ;  or  from  a  final  order  made  in  summary  pro- 
ceedings to  recover  real  property.  Id.,  p.  165,  §  2260;  SprakerY.  Cook., 
16  ]Sr.  T.  567,  574 ;  Deuel  v.  Rust,  24  Barb.  438 ;  Williams  v.  Bige- 
low,  11  How.  83.  So  a  judgment  rendered  by  a  justice  of  the  peace, 
in  an  action  to  enforce  a  lien  under  the  mechanics'  lien  law,  is  also 
appealable.  People  v.  J^idge  of  Rensselaer  Co.,  13  How.  398,  401,  and 
cases  there  cited. 

Appeal  to  what  court.  The  Code  provides  that  where  the  judg- 
ment to  be  reviewed  was  rendered  by  a  justice  of  the  peace  of  the  city 
of  BuflEalo,  the  appeal  must  be  to  the  Superior  Court  of  that  city ;  and 
in  every  other  case  it  must  be  to  the  County  Court  of  the  county  where 
the  judgment  was  rendered.  Vol.  1,  p.  54,  §  3045.  It  also  provides  that 
an  appeal  from  a  judgment  rendered  in  the  District  Court  of  the  city 
of  New  York  may  be  taken  to  the  Court  of  Common  Pleas  for  that 
city  and  coimty.     Id.,  p.  90,  §  3213. 

Time  within  which  to  appeal.  As  a  general  rule  an  appeal  from 
a  judgment  rendered  by  a  justice  of  the  peace  must  be  taken  within 
twenty  days  after  the  entry  of  the  judgment  in  the  justice's  docket. 
Id,  p.  55,  §  3046.  To  this  rule  there  are  two  exceptions.  If  the  de- 
fendant appeals  from  a  judgment  rendered  in  an  action  wherein  he  did 
not  appear,  and  the  summons  was  not  personally  served  upon  him,  the 
appeal  may  be  taken  within  twenty  days  after  personal  service  upon  him, 
on  the  part  of  the  plaintiff,  of  written  notice  of  the  entry  of  the  judgment, 
but  not  after  the  expiration  of  five  years  from  the  entry  of  judgment. 
lb.  So  if  the  party  entitled  to  take  the  appeal  has  died  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken,  the  court 
may  allow  it  to  be  taken  by  the  heir,  devisee,  or  personal  representative 
of  the  decedent,  at  any  time  within  four  months  after  his  death.  Code 
of  Civil  Procedure,  §  785.  This  section  of  the  Code  was  made  appli- 
cable to  all  courts  by  the  amendment  of  section  3347  of  that  act 
in  1882. 
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An  appeal  from  an  order  determining  a  claim  to  surplus  moneys  in 
special  proceedings  against  estrays  must  be  taken  within  ten  days  after 
the  making  of  the  order.  Yol.  1,  p.  70,  §  3096.  An  appeal  from  an 
order  determining  a  demand  for  the  return  of  the  possession  of  the 
estrays  may  be  made  at  any  time  before  the  final  order  in  the  special 
proceeding  is  made.  Id.,  p.  72,  §  3102.  And  an  appeal  from  the  final 
order  made  in  such  proceedings  may  be  taken  within  ten  days  after 
such  order  is  made.  Id.,  p.  73,  §  3104.  An  appeal  from  a  final  order  in 
a  summary  proceeding  to  recover  the  possession  of  land  must  be  taken 
within  the  same  time  as  an  appeal  from  a  judgment  rendered  by  a  justice 
of  the  peace.     Id.,  p.  165,  §  2260. 

An  appeal  must  be  brought  within  the  time  allowed  for  that  purpose, 
or  the  right  to  appeal  will  be  lost.  Figaniere  v.  Jackson,  2  Abb.  286 ; 
S.  C,  4  E.  D.  Smith,  477 ;  Seymour  v.  Judd,  2  K  Y.  464.  When  a 
statute  fixes  a  time  within  which  an  appeal  may  be  taken,  the  court  has 
no  power  to  extend  that  time  and  allow  an  appeal  to  be  taken  after 
that  time  has  expired.  Salles  v.  Butler,  27  N.  Y.  638.  The  service 
of  a  notice  of  appeal  after  the  expiration  of  the  statutory  time  is  wholly 
inefEectual  to  give  the  party  serving  it  any  standing  in  the  appellate 
court.  Yoimg  v.  Whitcomh,  46  Barb.  615.  And  an  appearance  for  the 
sole  purpose  of  moving  to  dismiss  the  appeal  will  not  cure  the  defect. 
Seymour  v.  Judd,  2  N.  Y.  464.  But  if  a  written  admission  of  due 
service  of  the  notice  of  appeal  is  given,  this  will  be  a  waiver  of  the 
objection  that  the  notice  was  not  served  in  due  time.  Struver  v.  Ocean 
Ins.  Co.,  9  Abb.  23.  And  if  the  appellant  reasonably  and  in  good 
faith  serves  the  notice  of  appeal  upon  either  the  justice  or  the  respond- 
ent, but  omits,  through  mistake,  inadvertence  or  excusable  neglect,  to 
serve  it  upon  the  other,  the  appellate  court,  upon  proof  by  aflidavit  of 
the  facts,  may  in  its  discretion  permit  the  omission  to  be  supplied 
upon  such  terms  as  justice  requires.     Vol.  1,  p.  55,  §  3049. 

Where  a  judgment  was  rendered  upon  process  which  was  not  person- 
ally served,  and  the  plaintiff  desires  to  limit  the  time  for  appealing,  he 
ought  to  serve  a  notice  upon  the  defendant  for  that  purpose. 

The  notice  ought  to  be  in  writing,  and  to  be  served  by  delivering  a 
copy  thereof  to  the  defendant  personally.  Care  ought  to  be  taken  to 
note  the  time  of  making  such  service,  so  that  due  proof  may  be  made 
of  the  time  when  the  service  was  made. 
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Form  of  notice. 
JUSTICE'S  COUET. 


Jolin  Doe 

agst. 

Ricliard  Roe. 


To  EiGHARD  Rob,  defendant  : 

You  will  take  notice  that,  on  the  20th  day  of  July,  1865,  I  recovered 
a  judgment  against  you,  before  Eichardson  P.  Olark,  Esq.,  a  justice  of 
the  peace,  of  Johnstown,  Fulton  county,  for  the  sum  of  $150  damages, 
and  $5  costs. 
Dated  July  20, 1865.  JOHN  DOE,  Plaintiff. 

Appeal,  how  taken.  An  appeal  is  taken  by  serving  upon  the  justice 
by  whom  the  judgment  was  rendered,  and  upon  the  respondent,  a 
written  notice  of  appeal  signed  by  the  appellant  or  his  attorney  in  the 
appellate  court.  Vol.  1,  p.  55,  §  3046,  as  amended  in  1882.  The  form 
and  requisites  of  this  notice,  and  the  mode  in  which  it  must  be  served 
will  be  noticed  in  the  next  section. 

In  order  to  perfect  the  appeal,  it  is  necessary  not  only  that  the 
notice  be  served  on  the  justice,  and  on  the  adverse  party,  but  also  that 
the  costs  of  the  action  included  in  the  judgment,  and  the  justice's  fee 
of  $2  for  making  the  return  be  paid  to  the  justice  at  the  time 
of  the  service  of  the  notice  of  appeal  on  him.  Id.,  §  3047 ;  Southard 
V.  Philips,  7  Hun,  18 ;  Eldridge  v.  UnderhUl,  17  id.  241 ;  Thomas 
v.  Thomas,  18  id.  481.  Under  the  Revised  Statutes  also,  the  non-pay- 
ment of  the  costs  and  fees  in  due  time  deprived  the  appellant  of  his 
right  to  appeal.  Ex  parte  Stevens,  6  Cow.  69  ;  People  v.  Dutchess 
Com.  Pleas,  7  id.  487 ;  People  v.  Saratoga  Com.  Pleas,  1  Wend.  287. 
And  the  amount  must  have  been  paid  in  money,  and  merely  crediting  the 
justice  with  the  amount  of  his  fee  was  held  not  to  be  such  a  payment  as 
would  sustain  an  appeal.  Exparte  LaFarge,  6  Cow.  61.  Under  the  Code 
of  1849  the  payment  of  the  justice's  fees  at  the  time  of  taking  the  ap- 
peal, or  at  any  specified  time,  was  not  required,  and  the  appeal  could 
be  made  eflEectual  if  the  appellant  could  obtain  the  justice's  return, 
although  the  fee  for  making  it  was  not  paid.  Van  Heusen  v.  KirJc- 
patricJc,  5  How.  422. 

By  an  amendment  of  the  Code  in  1851,  the  appellant  was  required  to 
pay  the  costs  recovered  against  him  in  the  court  below,  and  the  justice's 
fee  for  making  the  return,  at  the  time  of  the  service  of  the  notice  of 
appeal,  and  this  provision  continued  to  be  a  part  of  the  old  Code  until 
its  repeal,  and  the  adoption  of  the  present  Code  of  Civil  Procedure. 
It  also  forms  a  part  of  section  3047  of  the  present  Code.  Under  the 
116 


922  THE  PRACTICE  ON  APPEALS. 

Appeal,  how  taken. 

Code  of  Procedure  it  was  held  that  to  render  effectual  an  appeal  to  the 
County  Court  from  a  judgment  of  a  justice's  court,  the  respondent's 
costs  included  therein  must  be  paid,  and  the  justice's  fees  must  be 
paid,  or  relinquished  by  him,  within  twenty  days  from  the  rendition 
of  the  judgment;  and  that  if  they  were  not  so  paid  the  appeal  would 
be  dismissed.  ,  Thomas  v.  Thomas,  18  Hun,  481.  It  was  held  that 
the  payment  of  the  fees  for  making  the  return  was  jurisdictional,  and 
that  without  it  no  appeal  could  be  perfected.  Southard  v.  Philips,  7 
Hun,  18  ;  Eldridge  v.  Underhill,  17  id.  241.  It  was  also  held  that 
the  justice  might  waive  payment  of  his  fees  for  the  return,  for,  that 
sum  belonged  to  him,  and  he  had  the  right  to  give  it  away  if  he  chose  ; 
but  that  the  costs  included  in  the  judgment  belonged  to  the  respond- 
ent, and  the  justice  could  not  by  any  act  of  his  waive  or  cut  off  the 
respondent's  right  to  their  payment  as  a  condition  to  a  valid  appeal. 
Thomas  v.  Thomas,  18  Hun,  481.  It  was  also  held  that  payment  of 
such  costs  and  justice's  fee  after  the  time  limited,  and  after  notice  of  a 
motion  to  dismiss  the  appeal,  would  not  cure  the  defect.  Eldridge  v. 
Underhill,  17  Hun,  241.  Under  the  present,  as  under  the  former 
Code,  the  payment  of  such  costs  and  fee  is  necessary  to  perfect  the 
appeal ;  but  a  failure  to  mate  such  payment  at  the  time  of  serving  the 
notice  of  appeal,  or  within  twenty  days  after  the  rendition  of  the 
judgment  from  which  the  appeal  is  taken,  is  not  necessarily  fatal  to 
the  appeal,  if  the  notice  of  appeal  was  served  in  due  season  and  in 
good  faith,  and  the  appellant  can  show  by  affidavit  to  the  appellate 
court  that  he  omitted  to  make  such  payment  through  mistake,  inadver- 
tence or  excusable  neglect.  Upon  proof  of  these  facts  by  affidavit, 
the  appellate  court  may,  in  its  discretion,  permit  the  omission  to  be 
supplied  iipon  such  terms  as  justice  requires.  Vol.  1,  p.  55,  §  3049. 
The  remedy  of  the  justice  in  case  the  appellant  fails  to  pay  his  fees  for 
making  the  return  is  to  make  no  return.  The  remedy  of  the  respond- 
ent for  the  failure  of  the  appellant  to  make  payment  of  such  fees  or 
the  costs  included  in  the  judgment  is  to  move  to  dismiss  the  appeal, 
hmiting  his  appearance  in  the  action  to  the  purposes  of  that  motion. 
See  Griswold  v.  Van  Deusen,  2  E.  D.  Smith,  178  ;  Van  Reusen  v. 
Kirhpatrick,  6  How.  422  ;  Southard  v.  Philips,  7  Hun,  18  ;  Eldridge 
V.  Underhill,  17  id.  241;  Thomas  v.  Thomas,  18  id.  481.  The  remedy 
of  the  appellant  in  either  case  is  to  apply  to  the  appellate  court  upon 
an  affidavit  setting  up  all  the  facts,  and  upon  notice  to  the  respondent, 
for  an  order  permitting  him  to  make  the  payment  nunc  pro  tuna,  un- 
der section  3049  of  the  Code  of  Civil  Procedure. 

The  costs  which  may  properly  be  included  in  the  judgment  consist 
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of  the  fees  allowed  by  law  for  services  necessarily  rendered  in  the  action 
at  the  request  of  the  party  entitled  to  costs,  or  paid  by  him  as  pre- 
scribed by  law,  and  such  other  expenses  as  a  party  is  entitled  to  include 
in  his  costs  by  express  provision  of  law.  Yol.  1,  p.  62,  §  3074:.  Pay- 
ment of  these  fees  may  be  required  before  the  services  are  rendered,  and 
should  be  paid  at  the  close  of  the  trial  if  not  sooner  demanded.  A 
justice  of  the  peace  should  insist  upon  the  payment  by  each  party  of 
the  costs  chargeable  to  him,  if  for  no  other  reason  than  to  escape  the 
imputation  of  so  shaping  his  judgment  that  he  may  secure  his  costs. 
The  theory  of  the  Code  is  that  the  successful  party  may  collect  by  exe- 
cution from  the  adverse  party  the  moneys  which  he  has  actually  dis- 
bursed upon  the  trial  up  to  the  statutory  limit.  He  may  have  paid 
these  costs  before  judgment,  so  that  if  collected  they  would  belong  to 
him,  yet  if  he  appeals,  as  he  may,  from  the  judgment  in  his  favor,  the 
letter  of  the  statute  requires  him  to  pay  them  again  at  the  time  of 
serving  his  notice  of  appeal.  The  only  exception  made  by  the  statute 
to  the  requirement  that  the  appellant  shall  pay  the  costs  included  in 
the  judgment  at  the  time  of  serving  the  notice  is  in  case  the  justice  is 
dead.  It  is  probable,  however,  that  a  payment  before  service  of  the 
notice  of  appeal  will  be  held  a  sufficient  compliance  with  the  statute. 
The  costs  paid  to  the  justice  by  the  appellant  belong  to  the  prevailing 
party  before  the  justice  and  should  be  paid  to  him,  without  awaiting 
the  result  of  the  appeal.  Sherwood  v.  Travelers'  Ins.  Co.,  23  Daily 
Keg.,  No.  121. 

In  certain  cases,  the  appellant,  to  render  his  appeal  effectual,  must, 
at  the  time  of  serving  the  notice  of  appeal,  give  the  imdertaking  re- 
quired by  section  3050  of  the  Code.  This  is  necessary  to  render  an 
appeal  effectual  when  a  new  trial  in  the  appellate  court  is  demanded 
in  the  notice  of  appeal.  Vol.  1,  p.  61,  §  3069.  Under  the  old  Code 
it  was  held  that  where  the  appellant  was  entitled  to  a  new  trial  in 
the  appellate  court  he  must  give  security  in  order  to  perfect  his  ap- 
peal; and  that  without  it  the  County  Court  obtained  no  jurisdiction. 
Euntz  V.  Licht,  8  Hun,  14.  It  was  also  held  that  although  the  ap- 
pellant might  have  demanded  a  new  trial  in  the  appellate  court,  yet  if 
he  took  his  appeal  upon  questions  of  law  only,  no  undertaking  need 
be  given ;  and  that  an  undertaking  was  required  only  where  a  new 
trial  was  to  be  had  in  the  appellate  court  or  a  stay  of  execution  on 
the  judgment  was  desired.  Hallenhedk  v.  Company  ^,lYHun,  234. 
Under  the  present  Code  an  undertaking  is  necessary  to  perfect  an 
appeal  for  a  new  trial  in  the  appellate  court,  or  to  stay  an  execution 
upon  the  judgment  appealed  from;   and   the   statute  requires  that 
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a  copy  of  the  undertaking,  with  notice  of  the  delivery  thereof,  must 
be  served  with  the  notice  of  appeal,  and  in  the  like  manner.  Yol.  1, 
p.  56,  §  3050.  But  if  the  appellant  omits,  through  mistake,  inadvert- 
ence, or  excusable  neglect,  to  serve  his  undertaking  with  the  notice 
of  trial,  the  appellate  court  may,  upon  proper  proof  of  the  facts, 
permit  the  omission  to  be  supplied,  upon  such  terms  as  justice  requires. 
Id.,  p.  55,  §  3049.  If  the  undertaking  is  not  given  at  the  proper 
time,  or  at  such  other  time  as  the  court  may  direct  upon  a  motion  for 
leave  to  give  the  undertaking  «,t^«,c^TO  ^Mwc,  the  appeal  may  be  dis- 
missed upon  a  motion  for  that  purpose.  The  requirements  of  the 
Code  as  to  security  to  be  furnished  by  the  appellant  will  be  noticed 
hereafter. 

When  an  appeal  is  founded  upon  an  error  in  fact'  in  the  proceedings, 
not  affecting  the  merits  of  the  action,  and  not  within  the  knowledge 
of  the  justice,  it  may  be  necessary  to  serve  upon  the  adverse  party 
affidavits  establishing  the  eri-or.  So  where  an  appeal  is  taken  by  a  de- 
fendant who  failed  to  appear  before  the  justice  either  on  the  return  day 
of  the  summons  or  on  the  adjourned  day,  it  may  be  necessary  to  serve 
affidavits  showing  that  manifest  injustice  has  been  done,  and  excusing 
the  default.  But  the  service  of  these  affidavits  is  no  part  of  the  pro- 
ceeding necessary  to  take  an  appeal.  It  is  a  proceeding  on  the  appeal, 
like  the  service  of  a  notice  of  argument. 

An  appeal  from  an  order  determining  a  demand  for  the  return  of  the 
possession  of  an  animal  seized  as  an  estray  in  the  same  manner  as  an  ap- 
peal from  the  judgment  of  the  justice  in  an  action  to  recover  a  chattel, 
and  the  proceeding  upon  the  appeal  are  the  same  except  that  the  appeal 
is  not  effectual  for  any  purpose  unless  the  appellant  procures  from  the 
county  judge  an  order  directing  a  stay  of  proceedings  upon  the  petition, 
and  a  stay  of  the  execution  of  the  order  appealed  from,  and  files  it  with 
the  justice  within  the  time  allowed  for  the  appeal.  This  order  may  be 
granted  or  refused  in  the  discretion  of  the  coimty  judge,  or  granted 
upon  such  terms,  as  to  security  or  otherwise,  as  he  thinks  proper,  and 
may  be  vacated  or  modified  either  absolutely,  or,  unless  further  security 
is  given,  in  his  discretion.  The  appeal  may  be  taken  at  any  time  be- 
fore the  final  order  in  the  special  proceeding  is  made ;  and  the  order 
directing  the  stay  may  be  obtained  at  any  time  before  such  final  order 
is  made.  Id.,  pp.  72,  73,  §§  3102,  3103.  The  appeal  may  be  taken 
by  the  person  making  the  demand,  or  by  either  party  to  the  special 
proceeding.  lb. 

An  appeal  from  a  final  order  made  upon  the  petition  in  a  special 
proceeding  against  estrays  may  be  taken  by  the  petitioner,  or  by  the 
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person  answering  within  ten  days  after  the  order  is  made,  in  like 
manner  as  an  appeal  from  the  judgment  of  the  justice  in  an  action  to 
recover  a  sum  of  money  equal  to  the  value  of  the  animal  or  animals, 
and  the  proceedings  thereupon  are  the  same,  except  that  if  the  appeal 
is  taken  by  the  person  answering  the  petition,  it  is  not  effectual  for 
any  purpose  unless  the  appellant  files  with  the  notice  of  appeal  an  order 
of  the  county  judge,  or  if  he  is  absent  from  the  county,  an  order  of  a 
justice  of  the  Supreme  Court,  reciting  that  the  appeal  has  been  per- 
fected, and  that  security  has  been  given  thereupon  and  directing  a 
stay  of  proceedings  upon  the  final  order  appealed  from,  and  that  the 
possession  of  the  animal  or  animals  seized  be  delivered  to  the  appel- 
lant. Yol.  1,  p.  73,  §§  3104,  3105.  The  security  required  before  this 
order  can  be  made  will  be  noticed  hereafter. 

An  appeal  may  be  taken  from  a  final  order  made  by  a  justice  of  the 
peace  in  a  special  proceeding  to  recover  real  property,  within  the  same 
time  arid  in  the  same  manner  as  an  appeal  taken  from  a  judgment 
rendered  by  a  justice  of  the  peace.  Id.,  p.  165,  §  2260.  The  mode 
of  staying  the  issuing  oT  execution  of  the  warrant  pending  the  appeal 
will  be  noticed  hereafter. 

§  2.  Notice  of  appeal.  A  notice  of  appeal  must  be  in  writing,  and 
since  the  amendment  of  section  3046  of  the  Code  of  Civil  Procedure, 
in  1882,  must  be  subscribed  either  by  the  appellant  or  by  his  attorney 
in  the  appellate  court.  See  Guibrecht  v.  Prospect  Parh,  etc.,  .  R.  B. 
Co. ,  28  Hun,  497.  This  amendment  removes  the  doubt,  formerly  existing 
as  to  the  power  of  an  attorney  for  the  appellant  to  sign  a  notice  of  appeal, 
as  such  attorney,  where  there  was  nothing  in  the  case  showing  his  au- 
thority to  appear  for  the  appellant.  See  Andrews  v.  Long,  19  Hun, 
303;  Burrows  Y.Norton,  2  id.  550;  S.  C,  48  How.  132;  Hall  v. 
Sawyer,  47  Barb.  116;  Bishop  v.  Van  Vechten,  62  How.  261.  If 
the  appellant  desires  a  new  trial  in  the  appellate  court,  and  is  entitled 
to  it  as  a  matter  of  right,  he  should  demand  it  in  the  notice  of  appeal. 
Vol.  1,  p.  60,  §  3068. 

Under  the  old  Code,  the  appellant  was  required  to  state  in  his  notice 
of  appeal  the  grounds  upon  which  the  appeal  was  founded ;  Code  of 
Procedure,  §  353  ;  and  to  state  in  what  particular  or  particulars  he 
claimed  that  the  judgment  should  have  been  more  favorable  to  him  ; 
and  if  he  claimed  that  the  amount  of  the  judgment  was  less  favorable 
to  him  than  it  should  have  been,  he  was  required  to  state  what  should 
have  been  its  amount ;  and  if  he  did  not  state  in  the  notice  of  appeal 
in  what  particular  or  particulars  he  claimed  the  judgment  should  have 
been  more  favorable  to  him,  he  was  not  entitled  to  costs,  unless  the 
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judgment  appealed  from  was  wholly  reversed.  Id.,  §  371.  None  of 
these  provisions  are  retained  in  the  present  Code  ;  and  the  appellant  is 
not  required  by  that  act  to  state  in  his  notice  of  appeal  the  grounds 
upon  which  the  appeal  is  founded,  nor  in  what  particular  or  particulars 
he  claims  that  the  judgment  should  have  been  more  favorable  to  him. 
This  change  in  the  practice  has  rendered  it  unnecessary  to  review  or 
even  to  cite  the  numerous  conflicting  decisions  which  arose  under  the 
former  statute  as  to  the  mode  of  alleging  error  in  the  notice  of  appeal. 

It  has  been  the  uniform  practice  to  entitle  the  notice  of  appeal  in 
the  justice's  court  rather  than  in  the  appellate  court.  But  in  a  de- 
cision of  the  Oneida  County  Court  it  was  held  that  the  notice  of  appeal 
is  a  mandate  of  the  County  Court,  is  properly  entitled  therein,  and 
governed  by  the  same  general  principles  as  other  proceedings  in  a 
court  of  record.  Bishop  v.  Van  Veohten,  62  How.  261  ;  S.  C,  2  Mc- 
Carty's  Civil  Pro.  Kep.  28.  The  Code  does  not  authorize  or  permit  any 
change  in  the  title  of  the  action  or  special  proceeding  until  "  after  an 
appeal  is  taken."  Code  of  Civil  Pro.,  §  1295.  And  it  can  hardly  be 
said  that  an  appeal  has  been  taken  before  the  notice  of  appeal  has  been 
served. 

The  notice  of  appeal  may  be  in  the  following  form  : 

Notice  of  appeal. 
JUSTICE'S  COUET. 


to 


Andrew  McLeod 

agst. 
Patrick  Burns. 


To  Petee  Peteeson,  Esq.,  Justice  of  the  Peace,  and  Andkew  McLeod, 
Plaintiff  : 
Gentlemen  :  Take  notice,  that  the  above-named  defendant,  Patrick 
Burns,  hereby  appeals  to  the  County  Court  of  the  county  of  Mont- 
gomery from  a  judgment  rendered  against  him  in  favor  of  the  plaintiff 
in  this  action  by  said  justice,  within  the  county  aforesaid,  on  the  21st 
day  of  August,' 1882,  for  damages,  $104,  and  costs,  $7.  *The  appellant 
demands  a  new  trial  in  the  appellate  court.* 
Dated  at  Fonda  the  23«Z  day  of  August,  1882. 

Yours,  etc., 
{Signature  of  appellant  or  his  attorney.) 

If  a  new  trial  is  not  desired  in  the  appellate  court  the  demand  in- 
cluded between  the  *  *  should  be  omitted  ;  and  if  the  appeal  is  brought 
by  one  of  several  defendants  the  notice  ought  to  state  the  name  of  the 
appealing  party,  as,  for  example,  "  take  notice,  that  the  defendant,  Y. 
Z.,  hereby  appeals,"  etc.     If  the  notice  of  appeal  is  signed  by  the  ap- 
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pellant's  attorney  it  will  be  prudent,  if  not  necessary,  to  add  his  office 
and  post-office  address. 

The  form  above  given  may  be  easily  modified  so  as  to  meet  the  re- 
quirements of  a  notice  of  appeal  from  an  order  made  in  special  pro- 
ceeding. 

Amendment  of  the  notice.  Under  the  liberal  provisions  of  sec- 
tion 3049  of  the  Code,  the  appellate  court  may  allow  an  amendment 
to  be  made  upon  such  terms  as  justice  requires  where  the  appellant  has 
omitted  to  do  any  act  necessary  to  perfect  the  appeal.  Any  act  on  the 
part  of  the  appellant  which  constitutes  a  step  in  the  proceeding  to  ap- 
peal and  which  evinces  his  intention  in  good  faith  to  perfect  and  prose- 
cute the  appeal  is  a  sufficient  ground  for  an  amendment.  Guibrecht 
V.  Prospect  Pa/rh,  etc.,  R.  R.  Co.,  28  Hun,  497.  And  see  Burrows 
V.  iforton,  2  id.  550 ;  Sherman  v.  Wells,  14  How.  522 ;  Jackson  v. 
Fassitt,  33  Barb.  645.  The  omission  of  an  actual  subscription  of  the 
notice  may  be  cured  by  amendment.  Oidhrecht  v.  Prospect  Parle, 
etc.,  P.  B.  Co.,  28  Hun,  497.  Whether  the  County  Court  has  power  to 
amend  a  notice  of  appeal  by  adding  a  demand  for  a  new  trial  in  that 
court  is  not  yet  settled.  It  will  be  seen  hereafter  that  the  court  may, 
in  case  of  a  demand  for  new  trial  to  which  the  party  is  not  entitled, 
disregard  the  demand,  and  hear  the  appeal  upon  the  return.  It  would 
be  clearly  error  to  permit  the  appellant  to  change  the  nature  of  his  ap- 
peal by  adding  a  demand  for  a  new  trial  when  the  effect  of  the  amend- 
ment will  be  to  deprive  the  respondent  of  his  right  to  make  an  offer 
of  judgment.  See  Amos  v.  Bradley,  15  N.  Y.Week.  Dig.  262.  And  it 
seems  that  the  court  will  not  permit  an  amendment  of  a  notice  of  ap- 
peal when  the  effect  of  the  amendment  would  be  to  permit  the  appel- 
lant to  take  a  new  appeal,  after  the  statutory  time  had  expired,  which 
would  call  for  a  new  return  and  bring  up  a  new  record.  See  Lamelle 
V.  Skelly,  24  Hun,  642 ;  S.  C,  90  N.  Y.  546. 

Service  of  the  notice.  The  notice  of  appeal  must  be  served  upon 
the  justice  by  whom  the  judgment  was  rendered,  and  upon  the  respond- 
ent.' Yol.  1,  p.  55,  §  3046.  Duplicate  notices  must,  therefore,  be 
prepared  for  this  purpose,  and  a  copy  made  for  office  use.  Service  of 
the  notice  of  appeal  upon  the  justice  must  be  made  by  delivering  it  to 
him  personally,  or  tohis  clerk  appointed  pursuant  to  law  ;  but  if  the 
justice  is  dead,  or  if  neither  he  nor  his  clerk  can,  after  reasonable  dili- 
gence, be  found  within  the  county,  service  of  the  notice  upon  the  jus- 
tice may  be  made  by  delivering  it  to  the  clerk  of  the  appellate  court. 
Id.,  §  3047.  Unless  the  justice  is  dead  the  appellant  must,  at  the  time 
of  serving  the  notice,  pay  to  the  person   to  whom  it  is  delivered  the 
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costs  of  the  action  included  in  the  judgment,  and  the  sum  of  $2  as  the 
fee  of  the  justice  for  making  the  return.  lb.     See  cmte,  921. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be  made 
by  delivering  it,  m  any  part  of  the  State,  to  the  respondent  personally  ; 
or  if  he  is  a  resident  of  the  county,  by  leaving  it  at  his  residence  with 
a  person  of  suitable  age  and  discretion ;  or  if  he  is  not  a  resident  of 
the  county,  and  the  person  who  appeared  as  his  attorney  upon  the 
trial  is  a  resident  of  the  county,  it  may  be  served  upon  the  attorney, 
either  personally  or  by  leaving  it  at  his  residence  with  a  person  of  suita- 
ble age  and  discretion.  If  service  within  the  county  cannot  be  made, 
with  due  diligence,  upon  the  respondent  personally,  or  in  the  manner 
above  stated,  it  may  be  served  upon  him  by  delivering  it  to  the  clerk 
of  the  appellate  court.     Vol.  1,  p.  55,  §  3048. 

Notice  to  one  partner  is  notice  to  both ;  and  if  a  notice  of  appeal  is 
served  upon  one  of  two  or  more  respondents,  who  are  partners,  the 
service  will  be  sufficient.  Miller  v.  Perrine,  1  Hun,  620 ;  S.  C,  4  N. 
T.  Sup.  Ct.  (T.  &  C.)  36. 

Where  the  respondent  is  a  resident  of  the  county,  it  must  be  shown 
that  due  diligence  was  used,  and  that  the  respondent  could  not  be 
found  in  the  county,  or  a  service  upon  his  attorney  or  agent  will  be 
insufficient.  Duffy  v.  Morgan,  2  Sandf .  631.  In  this  case  it  was  held 
that  due  diligence  had  not  been  shown.  But  see  Loesch&r  v.  Nord- 
meyer,  13  How.  146  ;  S.  C,  3  Abb.  244. 

To  render  the  service  of  a  notice  of  appeal  effectual,  the  notice  must 
be  delivered  absolutely,  and  if  it  is  delivered  to  the  attorney  of  the 
respondent,  and  then  immediately  received  back  with  an  understand- 
ing that  efforts  will  be  made  to  serve  it  upon  the  respondent,  the  ser- 
vice upon  such  attorney  will  be  a  nullity,  even  though  the  respondent 
should  prove  to  be  a  non-resident  of  the  county.  Earll  v.  Chajpman, 
3  E.  D.  Smith,  216. 

Where  there  is  a  regular  clerk  of  a  court,  the  service  of  a  notice  of 
appeal  upon  him  is  as  valid  as  a  service  upon  the  justice  who  holds  the 
court ;  and  the  service  upon  the  clerk  dispenses  with  any  service  upon 
the  justice.  Irwin  v.  Muir,  13  How.  409  ;  S.  C,  4  Abb.  133.  And 
the  rule  is  the  same  although  there  may  be  several  justices  of  the 
court.  lb. 

When  the  appellant  has  seasonrbly  and  in  good  faith  served  the  no- 
tice of  appeal  upon  either  the  justice  or  the  respondent,  but  has  omit- 
ted, through  mistake,  inadvertence  or  excusable  neglect,  to  serve  it 
upon  the  other,  he  may  obtain  leave  to  supply  the  omission  on  a  proper 
application  to  the  appellate  court.     Vol.  1,  p.  55,  §  3049. 


THE  PEACTICE  ON  APPEALS.  929 

Security  on  appeal.  —  Staying  proceedings  on  appeal, 

§  3.  Seciirity  on  appeal.  "Whether  an  appellant  shall  furnish  se- 
curity Tipon  taking  an  appeal  from  a  judgment  or  an  order  of  a  justice 
of  the  peace  may  depend  upon  the  nature  of  the  appeal,  the  nature  of 
the  proceeding  or  determination  to  be  reviewed,  or  in  some  cases  upon 
the  discretion  of  the  appellate  court.  When  the  appeal  is  taken  from 
a  judgment  rendered  by  a  justice  of  the  peace,  and  a  new  trial  is  de- 
manded in  the  appellate  court,  the  appellant  must  furnish  security,  in 
order  to  render  his  appeal  effectual.  The  security  furnished  must  be 
in  the  form  of  the  undertaking  required  to  stay  execution  upon  a  judg- 
ment.    Id.,  p.  61,  §  3069  ;  ante,  923. 

In  other  cases  no  security  need  be  furnished  by  the  appellant  on 
taking  an  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace 
in  an  action,  unless  he  desires  to  stay  execution  upon  the  judgment. 
So  when  an  appeal  is  taken  from  a  final  order  made  in  a  special 
proceeding  to  recover  real  property,  an  undertaking  is  necessary  only 
when  the  appellant  desires  to  stay  the  issuing  or  execution  of  the  war- 
rant. Yol,  1,  p.  165.  The  mode  of  giving  security  upon  an  appeal  in 
the  several  cases  noticed  will  now  be  considered. 

On  an  appeal  from  an  order  determining  a  demand  for  the  return  of 
the  possession  of  an  animal  seized  in  a  special  proceeding  against  es- 
trays,  the  question  whether  the  appellant  shall  give  security  or  not  is 
left  to  the  discretion  of  the  county  judge.  Id.,  p.  73,  §  3103.  On 
an  appeal  from  a  final  order  in  such  proceedings  by  the  person  an- 
swering the  appellant  must  give  an  undertaking  such  as  is  required  for 
the  purpose  of  perfecting  an  appeal  from  a  judgment  and  staying  the 
execution  thereof ;  and  also  an  undertaking,  in  the  same  or  another  in- 
strument, to  the  effect,  that  if  the  final  order  appealed  from  is  affirmed, 
or  if  the  appeal  is  dismissed,  the  appellant  will  pay  all  sums  which  the 
justice  awards  against  him  upon  the  hearing,  after  the  determination 
of  the  appeal,  not  exceeding  the  amount  specified  in  the  instrument. 
Id.,  §3105. 

§  4.  Staying  proceedings  on  appeal.  If  the  appellant  desires  a 
stay  of  execution  upon  a  judgment  appealed  from,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved  by 
the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the  appellate 
court,  to  the  effect,  that  if  the  appeal  is  dismissed,  or  if  judgment  is 
rendered  against  the  appellant  in  the  appellate  court,  and  an  execution 
issued  thereupon  is  returned  wholly  or  partly  unsatisfied,  the  sureties 
will  pay  the  amount  of  the  judgment,  or  the  portion  thereof  remain- 
ing unsatisfied,  not  exceeding  a  sum  specified  in  the  undertaking,  which 
must  be  at  least  $100,  and  not  less  than  twice  the  amount  of  the  judgment ; 
117 
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or  if  the  judgment  in  the  justice's  court  is  for  the  recovery  of  a  chat- 
tel, that  the  sureties  will  pay  the  sum  fixed  by  that  judgment  as  the 
value  of  the  chattel,  together  with  the  damages,  if  any,  awarded  for 
the  taking,  withholding  or  detention  thereof.  A  copy  of  the  under- 
taking with  a  notice  of  the  delivery  thereof  must  be  served  with  the 
notice  of  appeal,  and  in  like  manner.     Id.,  p.  66,  §  3050. 

The  appellant  may  or  may  not  join  in  the  execution  of  this  under- 
taking at  his  election.     Id.,  p.  124,  §  811. 

Undertaking  on  an  appeal  from  justiais  court,  —  Money  judgment. 
JUSTICE'S  COURT. 


John  Doe,  plaintiff, 

agit. 

Richard  Roe,  defendant. 


Whereas,  on  the  21st  day  of  August,  1882,  John  Doe,  the  above 
named  plaintifE,  recovered  a  judgment  against  Kichard  Roe,  the 
above-named  defendant,  in  a  justice's  court  of  the  county  of  Mont- 
gomeiy,  before  A.  B. ,  Esq. ,  a  justice  of  the  peace  in  and  for  the  county 
of  Montgomery,  for  $144.35  recovery,  and  $4.95  costs.  And  the  said 
Richard  Roe,  feeling  aggrieved  thereby,  intends  to  appeal  from  the 
said  judgment  to  the  County  Court  of  the  county  of  Montgomery : 

Now,  therefore,  we,  C.  D.  and  E.  F.,  of  the  town  of  Mohawk, 
in  the  county  of  Montgomery,  do  hereby  jointly  and  severally  imder- 
take  that  if  the  appeal  is  dismissed,  or  if  judgment  is  rendered  against 
the  appellant  in  the  appellate  court,  and  an  execution  issued  there- 
upon is  returned  wholly  or  partially  unsatisfied,  the  said  sureties  will 
pay  *  the  amount  of  the  judgment  or  the  portion  thereof  remaining 
unsatisfied,  not  exceeding  $300. 

Dated  the  24i!A  day  ^  August,  1882. 

{Signature  of  sureties.) 

{Add  justification,  achnowledgment  and  approval.) 

When  the  judgment  appealed  from  is  for  the  recovery  of  a  chattel, 
the  recitals  in  the  above  form  should  be  modified  according  to  the 
facts,  and  the  condition  of  the  undertaking  should  be  modified  by  add- 
ing after  the  *  "the  sum  fixed  by  that  judgment  as  the  value  of  the 
chattel,  together  with  the  damages  awarded  for  the  taking,  withholding 
or  detention  thereof." 

The  notice  of  the  delivery  of  the  undertaking  is  usually  indorsed 
upon  the  undertaking,  and  may  be  in  the  following  form  : 
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Notice  of  delivery  to  jiistice : 
To  John  Doe,  plaintiff  and  respondent  : 

Take  uotice,  that  the  within  is  a  copy  of  an  undertaking  duly  given, 
and  delivered  to  the  justice  who  rendered  the  judgment. 
Dated  this  24:th  day  of  August,  1882. 

Yours,  etc., 

Y.  &  Y.,  Appellant's  attorneys. 
Office  and  post-office  address,  Fonda,  N.  Y. 

It  will  be  noticed  that  section  3050  of  the  Code  of  Civil  Pro- 
cedure expressly  requires  the  approval  of  the  undertaking  by  the  jus- 
tice who  rendered  the  judgment,  or  by  a  judge  of  the  appellate  court ; 
and  also  declares  that  section  1335  of  that  act  applies  to  such  an  under- 
taking. Vol.  1,  p.  56.  Section  1335,  was  amended  in  1882  by  pre- 
fixing to  the  original  section  the  words  "  it  is  not  necessary  that  the 
undertaking  should  be  approved."  Probably  by  inadvertence,  no 
corresponding  change  was  made  in  section  3050,  and  the  sections 
as  they  now  stand  are  in  direct  conflict.  A  case  is,  therefore,  presented 
of  a  provision  of  the  Code,  not  contained  in  chapter  19,  made  appli- 
cable to  proceedings  before  a  justice  of  the  peace,  which  is  repugnant  to 
a  special  provision  of  law  regulating  proceedings  before  him;  and 
applying  the  rule  laid  down  in  section  3134  of  that  act,  id.,  p.  83, 
the  repugnant  matter,  added  by  the  amendment  of  1882,  is  not  to  be 
deemed  included  in  the  provisions  of  section  1335  made  appUcable  in 
the  undertaking  mentioned  in  section  3050.  The  undertaking  must^ 
therefore,  be  approved. 

By  deliverind  the  undertaking  to  the  justice  or  his  clerk,  and  serv- 
ing a  copy  and  notice  of  such  delivery  upon  the  respondent,  the 
appellant  will  stay  the  issuing  of  an  execution  upon  the  judgment.  But 
if  the  execution  has  already  been  issued,  the  appellant  must  procure 
and  serve  upon  the  officer  holding  the  execution  a  copy  of  the  under- 
taking, either  certified  by  the  justice  or  his  clerk,  or  accompanied  by 
an  affidavit  that  it  is  a  copy,  and  that  the  original  has  been  duly  filed. 
This  will  stay  further  proceedings  upon  the  execution.  Id.,  p.  56,  § 
3051. 

Form  of  certificate. 

I,  A.  B.,  the  justice  before  whom  the  judgment  in  the  within- 
entitled  action  was  rendered,  do  hereby  certify  that  an  appeal  has  been 
taken  from  said  judgment;  that  an  undertaking,  conditioned  as 
required  by  law,  duly  executed  and  approved,  has  been  given  by  the 
appellant,  and  duly  filed  by  me ;  and  that  I  have  compared  the  within 
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copy  undertaking  with  the  original  so  filed,  and  that  it  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  said  original. 
Dated  this  24</i  day  of  August,  1882. 

A.  B.,  Justice  of  the,  Peace. 

The  original  undertaking  is  usually  delivered  to  the  court  below  or 
to  the  clerk,  where  there  is  one ;  but  where  such  service  cannot  be  made 
by  reason  of  the  death  of  the  justice,  his  removal  from  the  country 
or  from  any  other  cause,  the  undertaking  must  then  he  filed  with  the 
clerk  of  the  appellate  court.  Id.,  p.  56,  §■  3052.  Notice  of  such 
filing  must  then  be  given  to  the  respondent  or  his  attorney,  in  the  same 
manner  that  notices  of  appeal  are  served.  lb. 

Form  of  notice. 
{Title  of  the  cause) 
To  John  Doe,  plaintiff: 

Yow  will  take  notice  that  the  undertaking  executed  for  the  purpose 
of  staying  execution  m  the  above-entitled  action,  on  the  appeal  therem 
to  the  Montgomery  County  Court,  was  duly  filed  with  S.  J.,  Esq.,  clerk 
of  Montgomery  county  on  the  24:th  day  of  August,  1882. 

{Signature  of  apjpella/nt  or  attorney.) 

The  filing  of  the  undertaking  with  the  clerk  in  such  case  has  the 
same  effect  as  the  delivery  thereof  to  the  justice  ;  and  a  copy  thereof, 
certified  by  the  county  clerk,  served  upon  the  officer  holding  an  exe- 
cution, has  the  same  effect   as  if  it  was  certified  by  the  justice.     lb. 

Where  an  appellant  desires  a  stay  of  execution  upon  the  judgment 
in  the  court  below,  he  must  be  careful  to  execute  and  deliver  a  proper 
undertaking  in  the  manner  prescribed  by  statute,  for,  until  this  is  done, 
there  will  not  be  any  stay  of  proceedings  on  the  judgment  by  the 
court  below.  Conway  v.  Hitohins,  9  Barb.  378  ;  Onderdonk  v.  Em- 
mons, 2  Hilt.  504 ;  S.  C,  17  How.  645  ;  9  Abb.  187. 

If  a  levy  has  been  made  by  an  officer,  under  an  execution,  before 
the  execution  and  delivery  of  the  undertaking  required  by  laW;  the 
service  of  a  duly  certified  copy  thereof  upon  the  officer  will  arrest  the 
proceedings  in  the  state  they  may  be  at  the  time  of  the  service,  but 
the  levy  is  not  thereby  discharged,  nor  can  the  appellant  require  that 
the  goods  levied  upon  shall  be  returned  to  him  before  the  appeal  is 
disposed  of.  Smith  v.  Allen,  2  E.  D.  Smith,  259  ;  Bathhone  v.  Morris, 
9  Abb.  213  ;  In  Matter  of  Berry,  26  Barb.  55.  And  see  Bowman 
V.  Cornell,  39  id.,  71. 

But  the  levy  must  be  one  which  was  made  in  good  faith,  and  be- 
fore  security  was   given   and   approved.     And    where   an   execution 
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was  handed  to  an  officer,  but  before  a  levy  was  made,  the  appellant 
served  a  proper  undertaking  upon  the  justice,  and  a  copy  thereof  upon 
the  plaintiff,  but  not  upon  the  constable,  whereupon  the  plaintiff  directed 
the  officer  to  make  a  levy,  which  was  done,  the  court  set  the  levy  aside 
as  fraudulent.  Jones  v.  MoCa/rl,  7  Abb.  418.  And  whenever  an  exe- 
cution is  issued  and  levied  upon  the  appellant's  property,  after  the 
service  of  a  proper  undertaking,  the  execution  and  levy  will  be  set 
aside.  Jackson  v.  Smith,  16  Abb.  201.  If  an  undertaking  is  defect- 
ive, the  appellate  court  has  power  to  allow  an  amendment,  and  will 
grant  an  order  for  that  purpose  in  a  proper  case.  Wood  v.  Kelly,  2 
Hilt.  334.  And  see  Teall  v.  Van  Wych,  10  Barb.  376.  So  the  court 
may,  in  such  a  case,  allow  the  filing  of  a  further  uqdertaking.  Stern- 
haus  V.  Schmidt,  6  Abb.  66.  The  appellate  court  has  no  power  to 
stay  proceedings  upon  the  judgment  below,  on  any  other  grounds  than 
those  prescribed  by  the  statute.  Hawkins  v.  Mayor  of  Neio  York,  6 
Abb.  344. 

On  an  appeal  from  an  order  determining  a  demand  for  the  return  of 
the  possession  of  an  animal  seized  in  a  special  proceeding  against 
estrays,  the  appellant  must  procure  from  the  county  judge  an  order  di- 
recting a  stay  of  the  proceedings  upon  the  petition,  and  a  stay  of  the 
execution  of  the  order  appealed  from,  and  file  it  with  the  justice 
within  the  time  allowed  for  an  appeal.  This  is  essential  to  render  the 
appeal  effectual  for  any  purpose.  The  order  may  be  granted  or  refused 
in  the  discretion  of  the  county  judge,  or  granted  upon  such  terms,  as  to 
security  or  otherwise,  as  he  thinks  proper ;  and  it  may  be  vacated  or 
modified,  either  absolutely  or  in  his  discretion,  as  he  thinks  proper. 
Vol.  1,  p.  73,  §  3103.  The  Code  makes  no  special  provision  as  to  the 
mode  of  applying  to  the  county  judge  for  an  order  staying  proceed- 
ings upon  the  petition,  and  staying  the  execution  of  the  order  appealed 
from.  The  appellant  should,  in  some  manner,  show  to  the  county 
judge  that  a  special  proceeding  is  pending  before  the  justice ;  the  ob- 
ject of  that  proceeding ;  the  proceedings  had  therein  before  the  justice ; 
the  demand  of  the  possession  of  the  animals  seized  ;  the  proceedings 
of  the  appellant  at  -the  time  of  making  the  demand  ;  the  order  made 
by  the  justice  thereupon  ;  and  every  fact  tending  to  show  that  the  de- 
cision of  the  justice  is  erroneous.  As  the  granting  of  the  order  is  dis- 
cretionary with  the  county  judge,  and  is  absolutely  necessary  to  per- 
fect the  appeal,  facts  should  be  presented  on  the  application  for  the 
order  showing  at  least  a  jprima  facie  case  for  the  review  of  the 
determination  of  the  justice.  These  facts  may  be  presented  by  affidavit 
or  bv  an  affidavit  accompanied  by  a  transcript  of  so  much  of  the  pro- 
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ceedings  before  the  justice  as  may  be  necessary  to  present  the  supposed 
error.  Upon  the  facts,  so  presented,  the  county  judge  will  make  an 
order  granting  or  refusing  the  stay,  as  in  his  judgment  justice 
demands. 

When  a  person,  who  has  answered  the  petition,  determines  to  appeal 
from  a  final  order  made  in  a  special  proceeding  against  estrays,  one  of 
the  first  steps  toward  the  appeal  is  the  preparation  of  the  undertaking 
or  undertakings  prescribed  by  section  3105  of  the  Code  of  Civil  Pro- 
cedure. When  only  one  undertaking  is  given  it  may  be  in  the  follow- 
ing form  : 

JUSTICE'S  COURT. 

In  the  Matter  of  tlie  Petition  of 
C.  D.,  for  the  sale  of  certain 
animals  seized  as  estrays,  and 
for  the  application  of  the  pro- 
ceeds of  such  sale. 


Before  A.  B.,  Esq.,  Justice  of  the  Peace. 


Wheeeas,  on  the  25th  day  of  August,  1882,  a  final  order  was  made 
by  said  justice  in  the  above-entitled  proceeding  to  the  effect  that  {state 
the  substance  of  the  order)  ;  and 

Whereas,  the  said  E.  F.  intends  to  appeal  from  said  order  to  the 
County  Court  of  the  county  of  Montgomery : 

Now,  therefore,  we  do  jointly  and  severally  undertake  that  if  such  ap- 
peal is  dismissed,  or,  if  judgment  is  rendered  against  the  appellant  in  the 
appellate  court,  the  said  sureties  will  pay  the  amount  of  the  judgment 
or  the  portion  thereof  remaining  unsatisfied,  not  exceeding  $100  ;  and 
also  that  if  the  final  order  appealed  from  is  aflirmed,  or,  if  the  appeal 
is  dismissed,  the  appellant  will  pay  all  sums  which  the  justice  awards 
against  him  upon  the  hearing,  after  the  determination  of  the  appeal  as 
prescribed  in  section  3106  of  the  Code  of  Civil  Procedure,  not  exceed- 
ing the  sum  of  dollars. 

{Signatures.) 

{Add  acknowledgment  and  justification.) 

The  sum  to  be  inserted  in  the  blank  left  in  the  preceding  form 
must  be  fixed  by  the  judge  to  whom  application  is  made  for  the  order 
directing  the  stay.     Yol.  1,  p.  73,  §  3105. 

Order  stayi/ng  proceedings,  etc. 
{Title  of  proceeding.) 

It  appearing  that  E.  F.  intends  to  appeal  to  the  County  Court  of 
the  county  of  Montgomery  from  a  final  order  made  in  the  above-enti- 
tled proceeding  on  the  25th  day  of  August,  1882,  by  A.  B.,  a  justice  of 
the  peace  of  the  town  of  Mohawk  in  said  county,  and  said  appeal 
having  been  perfected,  and  security  having  been  given  thereupon  as 
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prescribed  by  section  3105  of  the  Code  of  Civil  Procedure,  on  motion 
of  Y.  &  Y.,  attorneys  for  Said  appellants,  it  is 

Ordered,  That  the  proceedings  upon  said  final  order  be  and  are 
hereby  stayed  until  further  order  of  said  County  Court,  and  that  the 
animals  seized  in  said  proceeding  be  delivered  to  said  appellant. 

Dated  August  27,  1882. 

Z.  W.,  County  Judge  of  Montgomery  Co. 

This  order  must  be  filed  with  the  justice  with  the  notice  of  appeal, 
and  the  appellant  is  thereupon  entitled  to  the  immediate  possession  of 
the  animals  seized.     Id.,  pp.  73,  74,  §  3105. 

"When  the  appellant  desires  to  stay  the  issuing  and  execution  of  a 
warrant  pending  an  appeal  taken  from  a  final  order  in  a  special  pro- 
ceeding to  recover  the  possession  of  lands,  which  establishes  that  the 
lessee  or  tenant  holds  over  after  default  in  the  payment  of  rent,  he 
must,  except  in  the  city  and  county  of  New  York,  apply  to  the  coimty 
judge  for  an  order  directing  such  stay.  Such  order  can  be  made  only 
upon  the  appellants  giving  the  security  required  to  perfect  the  appeal, 
and  stay  the  execution  of  the  order  appealed  from,  and  also  an  under- 
taking to  the  petitioner  in  a  sum,  and  with  sureties  approved  by  the 
county  judge,  to  the  effect,  that  if,  upon  the  appeal,  a  final  determina- 
tion is  rendered  against  him,  he  will  pay  all  rent  accruing  or  to  accrue  upon 
the  premises,  or  if  there  is  no  lease  thereof,  the  value  of  the  use  and 
occupation  of  the  premises,  subsequent  to  the  institution  of  the  special 
proceeding.     Id.,  p.  165,  §  2262. 

Undertaking  hy  tenant  on  appeal. 

JUSTICE'S  COUBT. 

In  the  Matter  of  the  Petition  of  )  ggfQ^g   ^     g      Esq.,    a  Justice  of  the 
C.  D.,  for  the  removal  of  E.  V        „  y 

J",  from  certain  premises.  J       Jreaee,  etc. 

Wheeeas,  the  above-named  E.  F.  has  appealed  from  a  final  order 
made  by  said  justice  in  the  above-entitled  proceeding,  on  the  25th  day 
of  August,  1882,  awarding  the  possession  of  the  premises  described  in 
said  petition  to  the  petitioner : 

Now,  therefore,  we,  G.  H.  and  I,  J.,  of  the  town  of  Mohawk,  in 
the  county  of  Montgomery,  do  jointly  and  severally  undertake  in  the 
sum  of  {the  amount  fixed  by  the  county  judge)  dollars,  that  if  the  said 
appeal  is  dismissed,  or  if  judgment  is  rendered  against  the  appellant  in 
•the  appellate  court,  and 'an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatisfied,  the  said  sureties  will  pay  the  amount  of 
the  judgment  or  the  portion  thereof  remaining  unsatisfied ;  and  also 
that  if  upon  said  appeal  a  final  determination  is  rendered  against  the 
appellant,  he  will  pay*  all  rent  accruing  or  to  accrue  upon  said  premises ; 
subsequent  to  the  institution  of  this  special  proceeding. 

{Date)  {Signatures) 
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The  undertaking  must  be  acknowledged,  and  have  the  usual  affidavit 
of  justification  attached,  and  must  be  apprcfved  by  the  county  judge  to 
whom  the  application  is  made  for  the  stay  of  proceedings.  The  ap- 
pellant need  not  join  in  the  undertaking;  and  one  surety  will  be  suffi- 
cient unless  the  county  judge  requires  two  or  more  sureties. 

Upon  the  execution  of  this  undertaking,  and  its  approval  by  the 
county  judge,  an  order  may  be  made  staying  the  issuing  and  execution 
of  the  warrant  for  the  removal  of  the  tenant.  The  order  may  be  in 
the  following  form  : 

Order  staying  issuing  of  warrant  against  tenant. 

{Title  of  the  proceeding.) 

An  appeal  having  been  taken  from  a  iinal  order  made  by  said  justice 
in  the  above  entitled  proceeding  on  the  25th  day  of  August,"  1882, 
awarding  delivery  of  possession  to  the  premises  described  in  the  peti- 
tion to  said  petitioner,  and  determining  that  the  said  E,  F.  holds  over 
after  default  in  the  payment  of  rent,  and  the  said  E.  P.,  having  given 
the  security- prescribed  by  section  2262  of  the  Code  of  Civil  Pro- 
cedure, and  the  same  having  been  duly  approved,  on  motion  of  T.  & 
v.,  attorneys  for  said  appellant,  it  is 

Ordered,  That  the  issuing  and  execution  of  the  warrant  for  the 
removal  of  the  appellant  from  said  premises  be  and  are  hereby  stayed 
until  the  determination  of  said  appeal. 

{Date)  {Signature  of  county  judge.) 

The  sureties  in  an  undertaking  conditioned  as  required  to  stay  an 
execution  upon  appeal  remain  liable  for  the  ultimate  disposition  of 
the  case,  notwithstanding  an  intermediate  judgment  in  favor  of  their 
principal.  Thus  if  an  appeal  to  the  County  Court  results  in  a  judg- 
ment in  favor  of  the  respondent,  which  judgment  is  reversed  by  the 
General  Term  of  the  Supreme  Court,  and  the  cause  is  then  transferred 
to  the  Supreme  Court,  because  of  the  disqualification  of  the  county 
judge,  and  there  tried,  resulting  in  a  judgment  for  the  respondent,  the 
sureties  in  the  undertaking  given  on  the  appeal  to  the  County  Court 
will  be  liable  for  the  amount  of  the  final  judgment,  if  the  execution 
issued  thereon  is  returned  unsatisfied.  Humerton  v.  Hoy,  65  N.  T. 
380.  In  the  absence  of  collusion  or  fraud  the  return  of  the  sheriff 
will  be  conclusive  upon  the  sureties.  lb. 

§  5.  Proceedings  by  respondent  on  receipt  of  notice  and  under- 
taking. After  the  appellant  has  perfected  his  appeal,  he  has  ordi- 
narily no  further  duties  to  perform  in  the  cause  until  the  justice  has 
filed  his  return,  or  the  time  limited  for  filing  the  return  has  elapsed 
and  the  justice  is  in  default.  But  it  is  not  so  with  the  respondent. 
If  the  appellant  has  given  an  undertaking  to  stay  execution  on  the 
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judgment,  the  respondent  should  at  once  inquire  whether  the  sureties 
in  the  undertaking  are  pecuniarily  responsible,  and  able  to  answer  to 
him  for  such  costs  as  may  accrue  not  only  upon  the  ajjpeal  then  pend- 
ing, but  also  upon  such  further  appeals  as  may  be  taken  thereafter.  If 
the  sureties  are  not  clearly  responsible  the  attorney  for  the  respondent 
should  serve  upon  the  appellant's  attorney  a  written  notice  that  he  ex- 
cepts to  the  sufficiency  of  the  sureties.  This  must  be  done  within  ten 
days  after  service  of  a  copy  of  the  undertaking,  and  the  notice  that  it 
has  been  filed  or  delivered  to  the  justice.  The  effect  of  this  notice  is 
to  compel  the  sureties  in  the  undertaking  given  on  taking  the  appeal, 
or  oiher  sureties  in  a  new  undertaking  to  the  same  effect,  to  justify 
before  the  justice  or  county  judge  within  ten  days  thereafter,  or  in  de- 
fault of  such  justification,  to  deprive  the  appellant  of  the  benefit  of  the 
undertaking  given.  When  such  notice  has  been  served,  the  appellant's 
attorney  must,  within  five  days  thereafter,  give  to  the  attorney  for  the 
respondent  at  least  five  days'  notice  of  the  time  and  place  of  justifica- 
tion. As  the  justification  must  take  place  within  ten  days  from  the 
service  of  the  notice  that  the  respondent  excepts  to  the  siifficiency  of 
the  sureties,  the  notice  of  justification  must  be  served  at  least  five  days 
before  that  time  or  it  will  be  too  late.  At  the  time  and  place  specified 
in  the  notice  the  sureties  in  the  original  undertaking,  or  the  sureties  in 
the  new  undertaking,  must  appear  and  justify.  The  proceedings  upon 
the  justification  are  the  same  as  upon  the  justification  of  sureties  in  an 
undertaking  given  by  the  plaintiff  or  defendant  in  an  action  to  recover 
a  chattel.  These  proceedings  have  been  discussed  in  a  preceding  chap- 
ter, and  the  forms  there  given  may  readily  be  adapted  to  similar  pro- 
ceedings on  appeal.  See  ante,  215.  If  the  justice  or  county  judge 
finds  the  sureties  sufficient,  he  must  indorse  his  allowance  of  them 
upon  the  imdertaking,  or  a  copy  thereof,  and  notice  of  the  allowance 
must  be  served  upon  the  attorney  for  the  respondent.  If  the  appel- 
lant fails  to  procure  the  allowance  of  the  sureties,  the  effect  is  the  same 
as  if  no  undertaking  had  been  given.  Yol.  1,  p.  56,  §  1335.  The  re- 
spondent may  then  issue  an  execution  upon  liis  judgment,  if  the  judg- 
ment appealed  from  was  in  his  favor ;  and,  if  the  appeal  was  taken 
for  a  new  trial  in  the  appellate  court,  may  move  for  a  dismissal  of  the 
appeal  for  want  of  the  undertaking  required  to  render  it  effectual.  If 
the  appellant  commits  a  fraud  upon  the  court  by  procuring  the  allow- 
ance of  an  undertaking  executed  by  an  insolvent  surety,  knowing  him 
to  be  insolvent,  the  appeal  may  be  dismissed.  Elson  v.  Murray,  27 
Hun,  536. 

When  the  judgment  appealed  from  was  rendered  for  a  sum  of  money 

'lis 
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only,  and  a  new  trial  is  demanded  in  the  appellate  court,  the  respond- 
ent should  at  once  make  a  careful  examination  of  the  whole  case  for 
the  purpose  of  determining  whether  the  judgment  was  too  favorable 
to  him,  and  whether,  upon  a  new  trial  in  the  appellate  court,  it  is  pos- 
sible, or  even  probable,  that  the  verdict,  report  or  decision  will  be  more 
favorable  to  the  appellant  than  the  verdict  or  decision  in  the  court  be- 
low by  the  sum  of  $10.  This  examination  should  be  made  carefully  and 
impartially,  for  the  liability  of  the  respondent  to  pay  the  costs  of  the 
appeal  may  depend  upon  the  correct  determination  of  these  questions 
and  his  proceedings  thereon.  If  it  should  appear  upon  such  exam- 
ination that  it  is  probable  that  the'verdict,  report  or  decision  of  the 
appellate  court  will  be  more  favorable  to  the  appellant  than  the  decis- 
ion of  the  court  below,  the  respondent  should  promptly  serve  upon  the 
appellant,  or  his  attorney,  a  written  offer  to  allow  judgment  to  be  ren- 
dered in  the  appellate  court,  in  favor  of  the  proper  party  for  a  specified 
sum.  See  vol.  1,  p.  61,  §  3070.  If  the  notice  of  appeal  was  signed  by 
the  appellant  in  person,  and  he  has  not  subsequently  appeared  in  the 
cause  by  an  attorney,  the  offer  should  be  served  upon  the  appellant, 
otherwise  upon  the  attorney  who  signed  the  notice  of  appeal,  or  who 
has  subsequently  appeared  for  the  appellant.  See  Purvis  v.  Gray,  39 
How.  1 ;  Code  of  Civ.  Pro.,  §§  Y99,  802. 

The  statute  provides  that  the  respondent  may  serve  the  offer  "  within 
fifteen  days  after  service  of  the  notice  of  appeal  upon  him,  and  before 
the  return  is  filed."  Vol.  1,  p.  61,  §  3070.  This  language  is  very  ob- 
scure. The  statute  permits  the  justice  to  file  his  return  after  ten  and 
within  thirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
ment of  the  costs  included  in  the  judgment  and  his  fee  for  making  the 
return.  Id.,  p.  57,  §  3053.  He  may  lawfully  file  his  retiu-n  upon 
the  eleventh  day  after  the  day  of  service  of  the  notice  of  appeal  upon 
him,  but  not  before  that  day.  If  he  files  his  return  upon  the  eleventh 
day,  the  respondent  cannot  take  the  full  fifteen  days  in  which  to  serve 
his  offer,  if  the  statute  is  to  be  construed  literally,  unless  the  notice  of 
appeal  was  served  upon  the  respondent  before  service  was  made  upon 
the  justice.  The  apparent  intent  of  the  statute  is  to  allow  the  respond- 
ent ten  days  in  any  event  in  which  to  serve  his  offer,  and  five  days 
additional  time,  if  the  return  is  not  sooner  filed.  But  the  law  does 
not  require  service  of  the  notice  of  appeal  to  be  made  upon  the  justice 
and  upon  the  respondent  upon  the  same  day,  and  the  appellant,  by  an 
intentional  delay  in  serving  the  notice  upon  the  latter,  may  procure  the 
lawful  filing  of  the  return  before  the  respondent  has  any  intimation 
that  an  appeal  will  be  taken.     The  remedy  of  the  respondent  in  such 
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case  is  to  apply  to  the  appellate  court  under  section  783  of  the  Code 
for  an  order  permitting  him  to  serve  the  offer  within  such  time  as 
the  court  may  direct. 

Form  of  offer  of  judgment. 
FULTON  COUNTY  COURT. 

Andrew  McBeth,  respondent, 
ag»t. 
James  McDuff,  appellant. 


The  above-named  respondent  hereby  offers  to  allow  judgment  to  be 
rendered  in  his  favor  in  this  action  in  the  County  Court  of  Fulton 
county  for  the  sum  of  $100. 

Dated  Septemler  2,  1882. 

ANDREW  MoBETH,  Respondent. 
To  James  McDuff,  A^ypeUcmt. 

If  the  appellant  concludes  to  accept  the  offer  he  must  serve  upon 
the  respondent  or  his  attorney,  within  five  days  after  the  service  of  the 
offer,  a  written  notice  of  acceptance,  and  must  file  it  with  an  affidavit 
of  service  of  the  notice,  with  the  clerk  of  the  appellate  court,  who 
thereupon  must  enter  judgment  accordingly.  Id.,  p.  61,  §  3070. 

Notice  of  acceptcmce. 
FULTON  COUNTY  COURT. 


Andrew  MoBeth,  respondent, 

agst. 

James  McDuff,  appellant. 


Sm.  Take  notice  that  I  hereby  accept  the  offer  of  the  respondent,  dated 
the  2d  day  of  September,  1882,  to  allow  judgment  to  be  rendered  in 
his  favor  in  this  action  in  the  County  Court  of  Fulton  county,  for  the 
sum  of  $100. 

Dated  Septemler  5,  1882. 

JAMES  McDUFF,  Appellant. 
To  Y.  Z.,  Attorney  for  the  Respondent ;  or 
To  Andrew  McBeth,  Respondent. 

If  the  offer  is  made  and  not  accepted,  it  cannot  be  proved  upon  the 
trial.  If  the  offer  is  not  made,  and  the  verdict,  report,  or  decision 
upon  the  appeal  is  more  favorable  to  the  appellant  by  the  sum  ot  $10 
than  the  verdict  or  decision  in  the  court  below  ;  or  if  the  offer  is  made 
and  not  accepted,  and  the  verdict,  report,  or  decision  upon  the  appeal 
is  more  favorable  to  the  appellant  by  the  sum  of  $10  than  the  amount 
of  the  offer,  the  appellant  is  entitled  to  recover  costs  upon  the  appeal ; 
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otherwise,  the  respondent  is  entitled  to  recover  costs,  vol.  1,  p,  61, 
§  3070,  unless  he  fails  to  recover  any  judgment  in  the  action.  See 
Quick  V.  Wixon,  27  Hun,  592.  If  the  offer  is  accepted,  the  appellant 
is  entitled  to  recover  his  costs  in  the  court  below,  and  his  disbursements 
upon  the  appeal,  including  the  costs  and  fee,  if  any,  paid  to  the  justice 
upon  taking  the  appeal.  But  neither  party  is  entitled  to  the  costs 
upon  the  appeal.     Vol.  1,  p.  61,  §  3070. 

The  form  of  a  judgment  upon  the  acceptance  of  an  offer  by  the  re- 
spondent, and  the  mode  of  taxing  costs  will  be  noticed  hereafter. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to  or  has  not  de- 
manded a  new  trial  in  the  appellate  court,  as  provided  in  section  3068 
of  the  Code,  the  respondent  may,  within  twenty  days  of  the  service  on 
him  of  the  notice  of  appeal,  serve  upon  the  appellant  or  his  attorney  a 
written  stipulation  that  the  judgment  appealed  from  may  be  reversed 
with  $5  costs  and  disbursements  of  the  appeal,  and  thereafter 
no  further  steps  can  be  taken  in  the  appeal  except  to  enter  judgment 
in  pursuance  of  the  stipulation  for  its  enforcement.  Code  of  Civil  Pro., 
§  3062,  as  amended  by  Laws  of  1883,  chap.  390. 

The  effect  of  this  stipulation  is  to  effectually  put  an  end  to  the  ap- 
peal and  the  liabilitj-  to  costs  subsequent  to  the  service  of  the  stipulation. 
When  this  mode  of  procedure  will  be  to  the  interest  of  the  respondent 
will  depend  on  the  circumstances  of  each  case. 

Stipulation  for  reversal. 
{Title  of  the  cause.) 

It  is  hereby  stipulated  by  'the  respondent  in  the  above-entitled  appeal 
that  the  judgment  from  which  said  appeal  is  taken  may  be  reversed 
with  $5  costs  and  disbursements  of  the  appeal. 

{Date)  {Signature  of  respondent.) 

§  6.  Return  on  appeaL  Whenever  a  notice  of  appeal  is  served 
upon  a  justice  of  the  peace,  and  the  costs  included  in  the  judgment 
appealed  from  with  his  fee  for  making  a  return  are  paid  to  him,  he 
should  at  once  enter  in  his  docket-book  the  time  of  such  service,  and  the 
amount  paid  to  him  by  the  appellant.  Yol.  1,  p.  85,  §  3140.  This 
entry  will  be  his  guide  in  fixing  the  time  within  which  to  make  his  re- 
turn. The  statute  requires  him  to  make  his  return  after  ten  and 
within  thirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
ment of  such  costs  and  fee.  Id.,  p.  57,  §  3053.  The  justice  should 
make  and  file  his  return  within  the  thirty  days  allowed  for  that  pui- 
pose,  though  a  return  filed  by  him  after  that  time  will  be  as  valid  as  if 
filed  within  the  time  limited.     See  Ex  parte  Kellogg,  3  Cow.  372.    He 
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should  not  file  the  return  within  ten  days  after  the  service  of  the  notice 
of  appeal  upon  him,  as  by  so  doing  he  may  prejudice  the  right  of  the 
respondent  to  make  an  offer  to  allow  judgment  to  be  rendered  in  the 
appellate  court  for  a  specified  sum.  See  vol.  1,  p.  61,  §  3070.  On  the 
other  hand  if  he  delays  the  filing  of  the  return  beyond  the  time  limited 
he  is  liable  to  attachment.  Id.,  p.  57,  §3055.  The  fact  that  the 
justice  has  gone  out  of  office  since  the  rendition  of  the  judgment  ap- 
pealed from,  or  has  removed  to  another  county  of  the  State,  will  not  free 
him  from  the  duty  of  making  the  return,  or  from  liability  to  attach- 
ment for  an  omission  of  that  duty.  Id.,  §§  3054,  3055.  If  the 
justice  dies,  becomes  a  lunatic,  absconds,  removes  from  the  State, 
or  otherwise  becomes  unable  to  make  a  return,  the  appellate  court  may 
receive  affidavits,  or  examine  witnesses  as  to  the  evidence  and  other  pro- 
ceedings taken,  and  the  judgment  rendered  before  the  justice,  and  may 
determine  the  appeal  as  if  a  return  had  been  duly  made.  Id.,  §  3056. 

Form  and  contents  of  the  return.  Except  where  the  appellant  is 
entitled  to  a  new  trial  in  the  appellate  court,  and  has  demanded  it  in 
his  notice  of  appeal,  the  return  must  contain  all  the  proceedings  before 
the  justice,  including  the  evidence  and  the  judgment.  Id.,  §  3053. 
The  justice  should  return  all  the  evidence  in  the  case ;  and  if  the 
retui'n  sets  forth  the  evidence  in  detail,  it  will  be  presumed  that  he 
has  done  so,  unless  the  contrary  distinctly  appears.  Orcutt  v.  Cahill, 
24  N.  T.  578 ;  Ha/noe  v.  Cayuga  and  Susquehanna  S.  H.  Co.,  26  id 
428. 

The  statute  expressly  requires  that  the  justice  shall  return  all  the 
proceedings.  It  should  appear  from  the  return  how  the  action  was 
commenced,  whether  by  a  voluntary  joining  of  issue  without  a  sum- 
mons; or  by  the  service  of  a  sximmons,  and  if  by  the  latter, 
when  the  summons  was  issued,  served  and  returned ;  the  time 
and  place  of  joining  issue ;  the  nature  of  the  pleadings  ;  the  vari- 
ous adjournments ;  the  time  and  place  of  trial ;  the  evidence  given 
and  the  disposition  of  the  various  questions  and  objections  aris- 
ing during  such  trial ;  the  verdict  of  the  jury,  if  any ;  the  judg- 
ment and  the  time  of  its  rendition  ;  and  the  time  when  the  appeal 
papers  were  served.  The  return  is  intended  to  be  a  complete  and  au- 
thentic report  of  all  the  material  proceedings  in  the  court  below ;  and  no 
return  will  be  such  as  the  law  demands  unless  it  complies  with  this  re- 
quirement of  the  law. 

A  return  will  be  defective  when  it  does  not  make  any  reference  to 
any  process  issued  in  the  cause,  nor  mention  any  date  of  the  appearance 
to  the  parties,  or  of  the  trial,  but  merely  sets  iorth  the  pleadings  and 
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the  evidence,  and  that  a  judgment  was  rendered  on  a  day  specified. 
Peters  v.  Diossy,  3  E.  D.  Smith,  115. 

The  justice  should  return  the  pleadings  or  set  forth  copies  of  them. 
In  Roulston  v.  Mg  Olellcmd,  2  E.  D.  Smith,  60,  61,  the  court  said : 
"  The  return  in  this  case  does  not  inform  us  of  the  nature  of  the  action, 
what  was  the  ground  of  complaint,  nor  what  was  the  issue  between  the 
parties  ;  and  no  arguments  are  submitted  from  which  we  can  infer  what 
was  the  precise  point  in  contest  before  the  court  below. 

"  The  justice  appears  to  have  rendered  judgment  against  the  defend- 
ant for  the  value  of  certain  goods.  We  might,  with  great  propriety, 
decline  reviewing  that  judgment,  where  nothing  is  before  us  but  the 
evidence  in  the  cause,  upon  which  the  broad  question  is  presented, 
whether  that  evidence  would  warrant  amy  judgment  against  the  de- 
fendant under  any  supposable  state  of  the  pleadings,  or  upon  any  pos- 
sible issues  between  the  parties.  "We  are  not  willing  to  sanction  such 
a  precedent.  The  return  is  grossly  imperfect,  and  a  review  of  a  case 
in  appeal,  without  the  pleadings  before  us,  must,  in  general,  be  to  a 
great  extent  a  review  founded  in  conjecture." 

If  a  return  does  not  state  the  substance  of  the  pleadings,  nor  set 
them  out,  a  copy  of  them  ought  to  be  annexed  to  it  and  referred  to  in 
such  return.  Spring  v.  Baker^  1  Hilt.  526.  And  see  Smith  v.  Van 
Brunt,  2  E.  D.  Smith,  534. 

Where  a  return  shows  that  important  questions  were  raised  as  to  the 
admissibility  of  evidence  in  the  court  below,  but  it  does  not  disclose 
what  disposition  was  made  of  such  questions,  the  appellate  court  may, 
and  usually  will,  allow  the  appeal  to  stand  over  for  the  purpose  of  pro- 
curing a  further  return.  Matthews  v.  Fiestel,  2  E.  D.  Smith,  91. 
And  upon  the  coming  in  of  such  further  return  the  court  will  render 
judgment  upon  the  questions  involved  in  the  appeal,  lb. 

A  return  ought  to  show  what  judgment,  if  any,  was  rendered  in  the 
court  below,  and  if  it  omits  to  do  this,  the  appeal  will  be  dismissed. 
Woodside  v.  Pender,  2  E.  D.  Smith,  390.  This,  however,  need  not 
be  done  by  any  particular  phraseology,  for  if  the  court  can  satisfactorily 
determine  what  judgment  was  rendered  this  will  be  sufficient.  Slaman 
V.  Buckley,  29  Barb.  289  ;  anU,  835,  886. 

The  statutory  provision  that  the  evidence  shall  be  returned  requires 
that  documentary  evidence  used  on  the  trial  below  shall  be  returned  as 
well  as  the  oral  evidence.     Ogden  v.  Sanderson,  3'  E.  D.  Smith  167. 

The  proper  way  to  furnish  such  evidence  is  by  returning  a  true  eopj"^ 
of  the  document  with  the  return,  and  referring  therein  to  such  copy  as 
a  part  of  the  return  filed. 
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Where  a  justice  omits  to  return  material  documentary  evidence,  the 
appellate  court  will  not  decide  the  appeal  without  it,  but  will  order  the 
cause  to  stand  over  until  it  can  be  returned.  Taylor  v.  Mayoi\  etc., 
of  New  Torh,  4  E.  D.  Smith,  559 ;  Foley  v.  Alger,  id.  719.  But  where 
it  is  entirely  clear  that  the  omitted  paper  would  not  have  any  effect  upon 
the  decision  of  the  appellate  court,  that  court  will  not  order  the  cause 
to  stand  over  for  its  return,  nor  even  order  it  to  be  returned  on  appli- 
cation for  an  amended  return  to  that  effect.  Keeler  v.  Adams,  3 
Caines,  84.  "Where  a  paper  or  a  document  is  annexed  to  a  return,  and 
is  not  included  in  it,  there  must  be  some  reference  in  the  return  to 
such  paper  or  document,  or  it  will  not  be  considered  as  a  part  of  it. 
Spring  v.  Balcer,  1  Hilt.  526.  But  where  the  return  refers  explicitly 
to  a  paper  as  a  part  of  the  proceedings,  and  it  is  returned  with  the 
return,  it  will  be  considered  as  a  part  of  the  return,  although  not  an- 
nexed to  it.  Stolp  V.  Van  Cortland,  3  Wend.  492.  All  material  facts 
ought  to  be  stated  in  the  body  of  the  return,  and  it  is  not  a  proper 
practice  to  add  them  by  way  of  a  postscript  or  memorandum.  Logue 
V.  Gillick,  1  E.  D.  Smith,  398. 

Where  a  justice  omits  to  return  papers  or  documents  which  were 
introduced  as  evidence  in  the  court  below,  the  return  is  imperfect,  and 
the  parties  ought  not  to  bring  the  cause  on  for  argument,  but  procure 
a  further  return.  McAllister  v.  Sexton,  4  E.  D.  Smith,  41.  The  re- 
turn ought  to  contain  within  itself  a  complete  history  of  the  entire 
proceedings  in  the  court  below,  without  reference  to  any  extrinsic 
papers.  And  where  an  affidavit  was  formerly  used  as  the  foundation 
for"  a  certiorari,  it  was  held  that  the  justice's  return  was  not  sufficient 
when  it  adopted  such  affidavit,  and  stated  that  the  facts  therein  con- 
tained were  substantially  true.  Mann  v.  Swift,  3  Cow.  61.  It  is  the 
duty  of  the  justice  to  take  full  minutes  of  the  evidence  and  proceed- 
ings, as  has  already  been  seen,  ante,  705,  706,  752;  and  he  will  not  be 
exeiised  from  returning  such  evidence  and  proceedings  on  the  ground 
that  he  omitted  to  take  minutes.     Schuyler  v,  Warner,  1  Cow.  59. 

The  return  ought  also  to  show  that  the  justice  had  jurisdiction  of 
the  person  of  the  defendant,  and  of  the  subject-matter  of  the  action, 
when  the  defendant  did  not  appear  in  the  action  below,  and  in  such  a 
case  if  the  action  is  commenced  by  summons,  but  the  return  does  not 
show  that  the  summons  stated  any  place  of  appearance,  or  that  the  con- 
stable's return  stated  any  time  of  the  service  of  the  process,  the  judg- 
ment will  be  reversed.    Stewart  v.  Smith,  17  Wend.  517. 

A  return  ought  also  to  show  that  the  proceedings  below  were 
regular,   and   that    there    was    a  compliance  with  statutory  require- 
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ments  in  matters  of  practice;  and  if  it  should  clearly  appear 
tliat  a  cause  was  tried  by  a  jury,  and  that  they  retired  to  deliberate 
without  a  constable  being  sworn  to  attend  them,  the  judgment  would 
be  reversed.  Douglass  v.  Blackman,  14  Barb.  381 ;  Hatch  v.  Mann, 
9  Wend.  262 ;  anU,  736. 

A  justice's  return  need  not  be  under  seal ;  it  is  as  valid  without  it  as 
with  it,  and  the  justice  will  be  as  liable  for  a  false  return  as  though  it 
had  been  sealed.     Scott  v.  Mushman,  1  Cow.  212. 

A  justice  is  not  required  to  make  any  return  in  relation  to  matters 
which  did  not  occur  within  his  knowledge,  as  in  the  case  of  the  mis- 
conduct of  a  jury  after  they  have  retired  to  deliberate  upon  their  verdict. 
Anonymous,  3  Caines,  106.  Such  matters  are  to  be  assigned  as  error 
in  fact,  and  decided  upon  affidavits  or  such  other  evidence  as  may  be 
required.  The  practice  as  to  error  in  fact  will  be  fully  explained  in  a 
subsequent  place. 

The  law  does  not  permit  a  justice  to  make  a  motion  to  quash  an  ap- 
peal for  irregularities.  It  is  his  duty  to  obey  the  notice  by  returning 
what  can  be  legally  required  of  him,  and  by  omitting  what  he  is  not 
bound  by  law  to  return.      Yam,  Patten  v.  Ouderhirk,  2  Johns.  Cas.  108. 

A  recital  in  a  return  that  an  action  was  commenced  on  a  particular 
day  is  not  sufficient  proof  that  it  was  commenced  in  time  to  save  the 
demand  sued  on  from  the  statute  of  limitations.  Cornell  v.  Moulfon,  3 
Denio,  12;  McGraw  v.  Walker,  2,  Hilt.  404.  Such  a  fact  must  be 
proved  before  the  justice  like  any  other  fact,  and  the  evidence  of  it 
returned.  lb.  In  the  absence  of  such  proof  showing  when  the  summons 
was  issued  or  actually  delivered  for  service,  the  legal  intendment  will 
be  that  the  action  was  commenced  on  the  day  of  the  service  of  the  sum- 
mons, lb. 

When  the  appellant  is  entitled  to  a  new  trial  in  the  appellate  court, 
and  has  demanded  it  in  his  notice  of  appeal,  the  justice  must  return  the 
summons  together  with  each  warrant  of  attachment,  order  of  arrest,  or 
requisition  to  replevy,  or  execution  granted  by  him  in  the  action,  with 
proof  of  the  service  thereof  ;  the  pleadings,  or  copies  thereof  ;  the  pro- 
ceedings upon  the  trial ;  and  the  judgment;  with  a  brief  statement  of 
the  amount  and  nature  of  the  claims  litigated  by  the  parties.  But  he 
need  not  return  the  evidence,  or  any  part  thereof,  unless  he  is  required 
so  to  do  by  the  special  order  of  the  appellate  court.  Vol.  1,  p.  57,  §  3053. 

In  all  cases  the  justice  must  annex  to  his  return  the  notice  of  appeal, 
and  the  undertaking,  if  any  has  been  delivered  to  him  or  his  clerk,  and 
file  the  return  with  the  clerk  of  the  appellate  court.  lb. 

Questions  in  regard  to  the  regularity  of  process,  its  service  and  re- 
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turn,  in  relation  to  the  jurisdiction  of  the  justice,  and  whether  the 
proper  parties  have  been  brought  in,  and  a  multitude  of  other  import- 
ant questions  must  be  raised  in  the  justice's  court,  and  if  not  there 
raised,  are  waived ;  but  if  raised,  and  an  appeal  is  taken,  for  a  new  trial 
or  otherwise,  the  appellate  court  must  review  the  action  of  the  court 
below  upon  them.  It  is,  therefore,  the  duty  of  the  justice  to  state  in 
his  return  what  questions  were  raised  before  him,  his  rulings  in  regard 
thereto,  and  the  appellate  court  must,  if  so  required,  proceed  to  pass 
upon  all  such  questions,  although  they  are  frivolous.  Mason  v.  Heed, 
8  Hun,  618. 

The  number  of  cases  appealed  is  so  great  that  the  convenience  of 
parties  cannot  be  more  effectually  consulted  than  by  furnishing  appro- 
priate precedents  as  a  guide  in  making  a  return.  But  it  is  of  especial 
importance  to  recollect  that  the  form  of  the  return  is  conclusively  gov- 
erned by  the  nature  of  the  pleadings  or  judgment  in  the  action^  ap- 
pealed from. 

The  justice  must  be  careful  to  make  such  a  return  as  the  particular 
case  requires. 

In  the  forms  given,  the  first  is  one  which  is  appropriate  in  those 
cases  in  which  the  case  is  heard  and  decided  upon  the  return  itself. 
The  second  form  is  applicable  to  cases  in  which  a  new  trial  is  had  in 
the  County  Court. 

Form  of  return  where  the  evidence  is  returned,  cmd  a  new  trial  is  not 

had  in  the  County  Court. 
IN  JUSTICE'S  COURT. 


John  Doe 

affst. 

Richard  Roe. 


Before    Richaedson    P.  Clakk,  Justice. 
Meturn  on  appeal. 


To  the  County  Coxirt  of  Fulton  county : 

In  pursuance  of  the  notice  of  appeal  hereto  annexed,  which  was 
served  on  me  on  the  1st  day  of  August,  1865,  and  in  obedience  to  the 
statutes  in  such  case  made  and  provided,  I,  Richardson  P.  Clark,  a  jus- 
tice of  the  peace  of  the  town  of  Johnstown,  in  the  county  of  Fulton, 
do  hereby  certify  and  return  to  the  said  court,  that,  on  the  1st  day  of 
July,  1865,  at  the  .request  of  the  plaintiff,  John  Doe,  I  issued  a  sum- 
mons, dated  on  that  day,  directed  to  any  constable  of  Fulton  county, 
commanding  him  to  summon  Richard  Roe  to  appear  before  me,  at  my 
office  in  the  village  of  Johnstown,  on  the  10th  day  of  July,  1865,  at 
10  o'clock,  A.  M.,  to  answer  the  complaint  of  John  Doe  in  a  civil  ac- 
tion. 

That  on  or  before  the  return  day  of  said  summons,  it  was  duly  re- 
turned to  me  by  James  Pierson,  a  constable  of  said  county,  with  a 
119 
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return  signed  by  him,  that  the  same  was  personally  served  on  the  said 
Kichard  Koe  on  the  said  1st  day  of  July,  1865. 

That  on  the  10th  day  of  July  aforesaid,  at  the  time  and  place  speci- 
fied for  the  return  of  said  summons,  the  parties  appeared,  the  plaintiff 
in  person,  and  the  defendant  by  his  attorney,  Mclntyre  Fraser,  and 
joined  issue. 

The  plaintiff  complained  upon  a  promissory  note,  dated  May  1, 
1864,  purporting  to  have  been  made  by  the  defendant^  and  payable  to 
the  plaintiff  for  the  sum  of  $100,  on  demand. 

The  defendant  answered  the  complaint  by  denying  each  and  every 
allegation  therein  contained ;  and  also  by  alleging  that  said  note  had 
been  fully  paid.  He  also  alleged  that  the  plaintiff  was  indebted  to  him 
for  goods,  wares  and  merchandise  sold  and  delivered  to  such  plaintiff 
at  his  request,  and  claimed  to  recover  judgment  for  a  balance  of  $100. 

(  Where  the  pleadings  are  in  writing,  insert  copies  of  them.) 

Issue  having  been  thus  joined,  the  cause  was  adjourned,  on  motion 
and  oath  of  the  defendant,  to  the  15th  day  of  July,  1865,  at  10  a.  m., 
at  my  office. 

At  the  time  and  place  last  mentioned,  the  parties  appeared  in  person 
{or  })y  attorney),  and  at  the  request  of  the  defendant  (or  plavntiff)  I  is- 
sued a  venire  to  James  Pierson,  a  constable  of  Johnstown,  which  ve- 
nire was  returnable  forthwith,  and  the  said  constable  afterward,  and  on 
the  same  day,  returned  the  said  venire  with  a  panel  containing  the 
names  of  twelve  jurors,  summoned  by  him  for  the  jury  aforesaid.  All 
the  jurors  so  summoned  appeared,  and  the  following  were  duly  drawn 
and  sworn  as  jurors  to  try  the  action,  viz. :  {Here  insert  the  jurors'' 
names. )  * 

On  the  trial  the  plaintiff  called  A.  B.  as  a  witness  who,  being  duly 
sworn,  testified :  {here  set  out  the  evidence  in  full,  either  on  the  direct 
or  the  cross-examination^ 

The  plaintiff  then  called  C.  D.  as  a  witness,  who  testified ;  {set  out 
the  evidence^ 

The  plaintiff  then  rested  his  case,  and  the  defendant  moved  for  a 
nonsuit  on  the  following  grounds :  {state  the  grounds  explicitly  and 
fully.) 

The  motion  for  a  nonsuit  was  denied,  and  the  defendant  excepted  to 
my  decision. 

The  defendant  then  called  E.  F.  as  a  witness,  and  offered  to  prove 
by  him  —  {state  what  was  offered).  The  plaintiff  objected  to  the  evi- 
dence, on  the  ground  — {state  the  grounds),  and  I  excluded  the  evidence, 
to  which  ruling  and  decision  the  defendant  duly  excepted. 

The  defendant  then  called  G.  H.  as  a  witness,  who  testified :  {set 
out  the  evidence  fully.) 

The  plaintiff  then  recalled  A.  B.,  who  testified  :  {state  the  evidence.) 

Neither  party  offered  any  further  evidence,  and  the  foregoing  is  all 
the  evidence  given  on  the  trial  of  said  action. 

The  counsel  for  the  respective  parties  then  summed  up  the  cause  to 
the  jury,  after  which  I  charged  the  jury  as  follows  :  {state  the  charge.) 
After  such  charge  the  cause  was  submitted  to  the  jury,  who  retired  for 
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deliberation,  under  the  charge  of  a  constable,  duly  sworn  for  that  pur- 
pose, and  after  due  deliberation  they  agreed  upon  their  verdict  and 
returned  into  court,  and  after  being  called  by  me  and  severally  answer- 
ing to  their  names,  and  the  plaintiff  then  being  called  and  answering, 
the  said  jury  publicly  delivered  their  verdict  in  open  court,  by  which 
they  found  in  favor  of  the  plaintiff  for  $150  damages  {or  otherwise,  as 
the  finding  may  he). 

Whereupon,  I,  the  said  justice,  did  immediately,  and  on  the  same 
day,  render  judgment  in  favor  of  the  said  plaintiff,  and  against  the  said 
defendant,  for  the  said  $150  damages,  and  $5  costs  of  the  action. 

{If  the  cause  was  tried  hy  the  justice,  without  a  jury,  state  the  fact, 
and  the  time  and  inanner  of  rendering  judgment.) 

I  also  certify,  that  when  the  notice  of  appeal  before  referred  to  was 
served  upon  me,  the  above  costs  included  in  the  said  judgment,  namely, 
$5,  and  $2,  the  costs  of  this  return,  were  paid  to  me  by  the  said 
defendant. 

All  of  which  I  send,  together  with  the  process,  pleadings,  proceed- 
ings and  judgment,  as  I  am  required  by  law  and  the  notice  of  appeal 
to  do. 

Dated  Johnstown,  August  2,  1865. 

KIOHAEDSON  P.  CLAEK,  Justice  of  the  Peace. 

Form  of  return  where  evidence  is  not  returned,  hut  a  new  t/rial  is  had 

m  the  County  Court. 
IE  JUSTICE'S  COURT. 


John  Doe  I  Before  Richajbdson  P.  Claek,  Justice.     Return 

j      on  a^eal. 


Richard  Doe. 


To  the  County  Court  of  Fulton  County: 

An  appeal  having  been  taken  in  this  action  by  the  defendant  {or  the 
•plaintiff),  I,  Richardson  P.  Clark,  the  justice  before  whom  the  same 
was  tried,  in  pursuance  of  the  notice  of  appeal  hereto  annexed,  and  in 
obedience  to  the  statute  in  such  cases  made  and  provided,  do  hereby 
certify  and  return  that  the  following  proceedings  >vere  had  by  and  be- 
fore me. 

On  the  1st  day  of  July,  1865,  at  the  request  of  the  plaintiff,  I  issued 
a  summons  in  his  favor  and  against  the  defendant,  of  which  the  follow- 
ing is  a  copy:  {set  out  a  copy  of  the  summons.)  Said  summons  was,  on 
or  before  the  return  day  thereof,  returned  to  me  with  a  written  return 
thereon,  made  by  James  Pierson,  a  constable  of  Johnstown,  which  re-, 
turn  was  as  follows  :  {set  out  a  copy). 

On  the  return  day  of  the  process,  and  at  the  time  and  place  specified 
for  the  return  thereof,  and  for  the  appearance  of  the  parties,  the  said 
parties  personally  appeared. 

The  plaintiff  complained  as  follows :  {set  out  a  copy  of  the  com- 
plaint.) To  which  the  defendant  answered  as  follows  :  {set  out  a  copy 
of  tJie  answer.)    The  cause  was  then  adjourned,  by  consent  of  the  par- 
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ties,  to  the  20th  day  of  July,  1865,  at  10  o'clock,  a.  m.  ,  at  my  office  in 
Johnstown,  at  which  time  and  place  the  cause  was  tried  by  a  jury  com- 
posed of  the  following  named  jurors:  {name  them.)  The  plaintiff 
claimed  to  recover  for  goods,  wares  and  merchandise  sold  to  the 
defendant,  to  the  amount  or  value  of  $150.  The  defendant  denied  the 
right  of  the  plaintiff  to  recover  the  amount  so  claimed,  on  the  ground 
that  the  goods  had  been  fully  paid  for  ;  and  he  also  claimed  to  have  a 
set-off  against  the  plaintiff  to  the  amount  of  $100,  for  which  he  claimed 
to  be  entitled  to  recover  judgment.  Both  parties  introduced  evidence 
upon  the  claims  so  made  by  them,  and  after  hearing  the  proofs  and  alle- 
gations of  the  respective  parties,  the  jury,  on  the  said  20th  day  of 
July,  1865,  found  a  verdict  in  favor  of  the  plaintiff  and  against  the 
defendant,  for  the  sum  of  $75  damages. 

That  on  the  said  20th  day  of  July,  1865,  I  immediately  rendered 
judgment  upon  such  verdict  in  favor  of  the  plaintiff  and  against  the 
defendant  for 

Damages $75  00 

Costs 5  00 


$80  00 


On  the  22d  day  of  July,  1865,  the  defendant  served  the  annexed 
notice  of  appeal  npon  me,  and  at  the  same  time  he  paid  to  me  $5,  the 
costs  entered  in  the  judgment,  together  with  $2  costs  or  fees  for  mak- 
ing my  return. 

That  at  the  same  time  the  defendant  delivered  to  me  an  undertak- 
ing, a  copy  of  which  is  hereto  annexed,  with  a  copy  of  the  approval 
indorsed  thereon. 

Dated  Johnstown,  August  3,  1865. 

RICHARDSON  P.  CLARK,  Justice  of  the  Peace. 

Who  to  draw  the  return.  The  statute  makes  it  the  duty  of  the 
justice  to  draw  his  return  and  to  file  it  in  the  appellate  court.  It  is 
evident  that  the  intention  of  the  statute  is  that  the  act  shall  be  per- 
formed by  the  justice  himself,  and  this  is  ordinarily  done  in  practice. 
The  act  of  making  a  return,  however,  is  a  ministerial,  and  not  a  judi- 
cial one,  and  for  this  reason  a  justice  may  employ  an  amanuensis  to 
draw  the  return.  This,  however,  ought  never  to  be  done  unless  in 
those  cases  in  which  there  is  an  impei-ative  necessity  for  it  ;  and,  even  in 
those  cases,  the  justice  ought  not  to  employ  the  attorney  of  either  the 
appellant  or  of  the  respondent,  but  he  should  select  some  impartial 
third  person  for  the  purpose.  There  are  several  cases  reported  upon 
this  question,  but  they  were  decided  in  relation  to  the  practice  under 
the  old  system,  and  although  good  authorities  as  to  the  principles  in- 
volved, it  will  be  observed  that  none  of  those  eases  do  more  than  to 
tolerate  the  employment  of  the  attorney  of  one  of  the  parties  in  some 
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particular  instances.  JSTo  case  requires  the  employment  of  such  an  at- 
torney, and  it  ought  never  to  be  done.  In  Fox  v.  Johnson,  3  Cow.  20, 
the  return  was  set  aside  on  motion  of  the  respondent,  upon  affidavits 
showing  that  it  was  all  drawn  by  the  attorney  for  the  appellant,  at  the 
request  of  the  justice  himself.  The  court,  in  speaking  of  the  act  of 
the  justice  in  this  respect,  said :  "  He  should  have  employed  some  one 
other  than  the  attorney  for  the  plaintiff.  The  practice  of  resorting  to 
the  attorney  for  the  plainttfiE  in  error  (appellant)  is  a  dangerous  one. 
It  is  liable  to  great  abuse,  being  in  the  hands  of  one  who  is  interested 
to  reverse  the  judgment.  The  rights  of  the  defendant  in  error  are  con- 
cluded by  the  return,  who  must  submit  or  be  put  to  the  expense  and 
delay  of  an  action  if  the  return  be  false."  See,  also,  Rudd  v.  Baker,  7 
Johns.  548.  In  the  subsequent  case  of  Philips  v.  Caswell,  i  Cow. 
605,  it  appeared  that  the  attorney  for  the  plaintiff  in  error  (appellant) 
wrote  the  entire  return ;  but  it  also  appeared  that  the  justice  volun- 
tarily went  to  the  attorney's  office  and  desired  him  to  write  it,  and  that 
the  justice  dictated  the  whole  of  the  facts.  The  court  refused  to  set 
this  return  aside  on  motion,  for  the  reason  that  the  attorney  was  a 
mere  amanuensis. 

In  the  still  later  case  of  Hunter  v.  Graves,  4  Cow.  537,  the  court 
refused  to  set  a  return  aside  where  it  had  been  drawn  by  the  attorney 
for  the  respondent,  and  where  it  did  not  appear  that  any  improper  in- 
fluence was  exerted  over  the  justice. 

In  a  still  later  case  it  appeared  that  the  attorney  for  the  respondent 
made  a  draft  of  a  return  for  the  justice,  which  he  took  home  with  him, 
and  "  corrected,  altered  and  fixed  "  it  so  as  to  cause  it  to  correspond 
with  his  minutes  and  his  recollection,  and  then  caused  it  so  corrected 
to  be  copied  and  filed  as  his  return  ;  it  was  held  that  it  ought  not  to  be 
set  aside,  since  no  wrong  or  abuse  was  shown.  Smith  v.  Johnson,  30 
How.  374. 

Conclusiyeness  of  the  return.  The  return  made  by  the  justice  is 
the  record  of  the  evidence  and  proceedings  in  the  court  below,  and, 
being  an  official  act,  it  is  held  to  be  conclusive  as  to  what  occurred 
there.  Smith  v.  Johnson,  30  How.  374 ;  Barber  v.  Stettheimer,  13 
Hun,  198.  The  operation  of  this  rule  is  to  exclude  all  extrinsic  evi- 
dence which  may  be  offered  for  the  purpose  of  contradicting  the  re- 
turn, or  of  adding  to  or  diminishing  the  facts  stated  in  it.  There  are 
some  cases  in  which  a  return  is  required  to  be  made,  and  yet  extrinsic 
evidence  is  admissible  in  determining  some  of  the  questions  involved 
in  the  appeal.  But  even  when  such  evidence  is  admitted,  it  is  not 
done  in  violation  of  the  rule  already  stated.     The  return  is  still  conclu- 
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sive  as  to  the  matters  stated  in  it,  but  the  allegations  of  errors  are 
founded  upon  matters  which  arc  not  properly  a  subject  to  be  included 
in  the  return.  When  error  in  fact  is  assigned,  or  when  a  default  has 
been  taken  and  a  new  trial  is  the  relief  sought,  it  will  be  proper  to  use 
affidavits  for  the  purpose  of  showing  the  true  facts  in  the  case.  And 
even  oral  evidence  is  admissible  for  the  same  purpose.  Yol.  1,  p.  57, 
§  3057.  There  are  some  cases,  also,  in  which  no  return  is  made,  and 
the  facts  are  proved  by  other  evidence.  But  when  a  return  is  made, 
and  relief  is  sought  in  relation  to  matters  which  are  properly  a  subject 
of  return  by  the  justice,  his  return  as  to  those  facts  or  matters  is  en- 
tirely conclusive.  This  is  illustrated  by  numerous  cases,  a  few 
of   which  will   be  noticed. 

In  the  first  place  the  return  cannot  be  contradicted  by  showing  that 
it  is  untrue,  or  that  it  states  more  than  really  occurred.  If  a  justice's 
return  states  that  four  defendants  were  impleaded  as  defendants,  and 
that  they  joined  issue  in  the  action,  evidence  will  not  be  admissible  on 
the  trial  in  the  County  Court  to  show  that  only  two  of  the  defendants 
were  brought  into  court.     Bates  v.  ConMing,  10  Wend.  389. 

A  return  is  so  far  conclusive  that  it  cannot  be  contradicted  by  an  as- 
signment of  errors,  even  when  the  errors  assigned  relate  to  a  question 
of  jurisdiction,  if  the  return  affirmatively  states  that  jurisdiction  ex- 
ists.    Haines  v.  Judges  of  Westchester,  20  Wend.  625. 

Where  the  return  states  the  manner  in  which  the  cause  was  tried,  the 
questions  made,  the  offers  proposed,  and  the  proceedings  had,  it  is  con- 
clusive as  to  these  matters,  and  affidavits  are  not  admissible  to  contra- 
dict the  return.  8j>ence  v.  Beoh,  1  Hilt.  276  ;  Beebe  v.  Roberts,  3  E. 
D.  Smith,  195.  The  aggrieved  party  should  move  to  correct  the  mat- 
ters by  an  amended  return.  lb.  And  see  Bawson  v.  Adams,  17  Johns. 
130. 

Where  the  return  is  defective  and  does  not  state  the  facts  relied 
upon  as  showing  error,  the  remedy  is  by  procuring  an  amended  return 
which  will  show  them. 

Where  important  matter  is  omitted  in  the  return,  the  party  ag- 
grieved should  cause  it  to  be  amended,  and  affidavits  may  be  used  as 
the  foundation  of  an  order  directing  a  more  full  and  specific  return. 
LynsTcy  v.  Pendegrast,  2  E.  D.  Smith,  43. 

Such  a  motion  is  the  only  remedy  for  correcting  the  return,  and  i£ 
the  party  proceeds  to  argument  without  procuring  an  amendment  he 
will  be  bound  hj  the  facts  stated  in  the  return.  Capewell  v.  Ormsby, 
2  E.  D.  Smith,  180. 

If  exceptions  were  taken  to  rulings  made  by  the  court  below,  and  these 
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are  not  stated  in  the  return,  an  amended  return  must  be  procured 
wMch  sets  them  out,  for  affidavits  are  not  admissible  for  the  purpose  of 
proving  their  existence.  Hylrnid  v.  Sherman,  2  E.  D.  Smith,  235  ; 
Rawson  v.  Grovi,  4  id.,  18. 

It  is  of  no  consequence  how  many  erroneous'  rulings  or  decisions  a 
justice  may  make,  if  they  do  not  appear  in  the  return,  since  the  court 
will  not  look  into  affidavits  for  the  proof  of  their  existence,  and  if  a 
party  neglects  to  procure  an  amended  or  further  return  which  shows 
them,  the  judgment  will  be  affirmed.  Trust  v.  Delaplaine,  3  E.  D. 
Smith,  219  ;  Kilpatrich  v.  Carr,  3  Abb.  117. 

Where  tlie  alleged  error  consists  in  the  disallowance  of  questions 
proposed  in  the  court  below,  by  the  appellant,  he  should  be  careful  to 
see  that  the  questions  and  rulings  are  set  out  in  the  return,  or  he 
will  lose  the  benefit  of  them.  Pech  v.  Richmond,  2  E.  D.  Smith, 
381,  383. 

Compelling  a  return.  The  law  makes  it  the  duty  of  the  justice  to 
make  a  retiirn  to  the  appellate  court,  and  to  file  it  with  the  clerk 
within  thirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
ment of  the  costs  included  in  the  judgment,  and  the  fee  for  making 
the  return.  If  he  neglects  this  duty  the  appellate  court  may  compel 
him  to  make  and  file  a  return,  by  attachment.  Yol.  1,  p.  67.  The 
power  of  the  appellate  court  to  proceed  against  a  justice,  by  attachment, 
in  such  case,  existed  under  the  Revised  Statutes,  and  under  the  former 
Code.  The  power  to  punish  him  by  fine  and  imprisonment  far  his 
neglect  of  duty  is  conferred  upon  the  appellate  court,  in  general  terms, 
by  subdivision  8  of  section  14  of  the  Code  of  Civil  Procedure.  The 
proceeding  by  attachment  against  the  justice  for  his  neglect  of  duty  is 
in  the  nature  of  a  proceeding  to  punish  a  contempt  of  court,  other  than 
a  criminal  contempt,  and  the  practice  in  such  proceeding  is,  therefore, 
regulated  by  title  3  of  chapter  17  of  the  Code  of  Civil  Procedure.  See 
Code  of  Civil  Pro.,  §  2266. 

In  proceedings  to  punish  for  contempt,  under  the  title  of  the  Code 
above  mentioned,  the  court  or  judge  authorized  to  punish  for  the 
offense  must,  in  a  case  of  this  nature,  upon  being  satisfied  by  affidavit 
of  the  commission  of  the  offense,  either 

First,  Make  an  order  requiring  the  accused  to  show  cause  before  it 
or  him,  at  the  time  and  place  therein  specified,  why  the  accused  should 
not  be  punished  for  the  alleged  offense ;  or 

Secondly,  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a 
particular  county  or  generally  to  the  sheriff  of  any  county  where  the 
accused  may  be  found,  commanding  him  to  arrest  the  accused  and  bring 
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him  before  the  court  or  judge,  either  forthwith,  or  at  a  time  and  place 
therein  specified,  to  answer  for  the  alleged  offense.  Code  of  Civil 
Pro.,  §  2269.  Probably,  under  the  general  power  to  punish  fpr  con- 
tempt, conferred  by  section  14  of  the  Code,  the  appellate  court  has 
authority  to  proceed  against  the  justice,  either  by  order  to  show  cause 
or  by  an  attachment.  But  as  the  latter  mode  of  procedure  is  specified 
in  the  section  expressly  conferring  power  upon  the  appellate  court  to 
compel  the  justice  to  make  and  file  a  return,  that  form  of  procedure  will 
be  the  safest  to  adopt.  See  vol.  1,  p.  57,  §  3055.  The  two  forms  of 
proceeding  differ  materially  in  their  natiire.  The  order  to  show  cause 
is  equivalent  to  a  notice  of  motion,  and  the  subsequent  proceedings 
thereupon  are  taken  in  the  action,  as  upon  a  motion  made  therein.  A 
warrant  of  attachment  is  a  mandate  whereby  an  original  special  pro- 
ceeding is  instituted  against  the  accused,  in  behaK  of  the  people,  upon 
the  relation  of  the  complainant.  Code  of  Civil  Pro.,  §  2273.  The  prac- 
tice in  this  special  proceeding  only  will  be  here  discussed,  as  want  of 
space  renders  the  consideration  of  both  forms  of  procedure  impracti- 
cable, even  if  the  proceeding,  by  way  of  motion  in  the  cause,  is  author- 
ized in  this  particular  case. 

The  first  step  in  the  proceeding  to  compel  the  making  and  filing  of 
a  return  is  to  draw  an  affidavit  showing  the  neglect  of  this  duty  by  the 
justice.     This  affidavit  may  be  in  the  following  form : 

Affidamit  that  no  return  has  heen  made. 
FULTON  COUNTY  COUET. 


John   Doe,    respondent, 

agst. 
Richard  Roe,  appellant. 


Fulton  County,  ss.: 

Eichard  Eoe,  being  duly  sworn,  says  that  he  is  the  appellant  above 
named ;  that  on  the  20th  day  of  June,  1882,  John  Smith,  then 
and  now  a  justice  of  the  peace  of  the  town  of  Johnstown,  in  said 
county,  in  an  action  then  pending  before  him,  in  which  John  Doe 
was  plaintiff  and  deponent  was  defendant,  rendered  a  judgment  against 
deponent  for  damages,  $109.24,  and  costs,  $4.36,  and  entered  the  same 
in  his  docket-book.  That  on  the  30th  day  of  June,  1882,  deponent 
took  an  appeal  from  said  judgment  to  the  Fulton  County  Court,  by 
serving  upon  said  justice  personally,  and  upon  the  respondent,  a  notice 
of  appeal,  of  which  the  following  is  a  copy :  (set  out  a  copy  of  the 
notice  of  appeal.)  That  at  the  time  of  serving  said  notice  deponent 
paid  to  said  justice  the  sum  of  $4.36,  the  amount  of  the  costs  included 
in  said  judgment,  and  $2  as  the  fee  of  the  justice  for  making  the 
return ;  {if  the  notice  of  appeal  demands  a  new  trial  in  the  appellate 
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court,  add:)  and  also  delivered  to  said  justice  an  undertaking 
executed  by  A.  B.  and  C.  D.,  as  sureties,  who  were  duly  approved  by 
said  justice,  of  which  undertaking  and  approval  the  following  is  a 
copy :  '{set  out  copy^  That  a  copy  of  said  undertaking,  with  a  notice  of 
the  delivery  thei-eof,  was  duly  served,  with  the  notice  of  appeal,  upon 
the  plaintiff,  John  Doe,  who  has  not  excepted  to  the  sufficiency  of  said 
sureties,  {or  tf  notice  of  exception  was  given,  state  that  fact,  and  the 
justification  and  allowance^ 

That  more  than  thirty  days  have  elapsed  since  the  service  of  said 
notice  of  appeal  upon  {amd  delivery  of  said  undertaking  to)  said 
justice,  and  the  payment  to  him  of  siich  costs  and  fee  ;  and  that  said 
justice  has  omitted  and  neglected  to, make  and  file  his  return  to  said 
appeal  with  the  clerk  of  said  county  as  required  by  law,  and  that  by 
reason  of  such  neglect  deponent  is  impeded  in  the  pi-osecution  of  said 
appeal.  _  EICHARD  EOE. 

Subscribed  and  sworn  to  before  me,  this  \ 
21st  day  of  August,  1882.  j 

A .  B.,  Justice  of  the  Peace. 

The  next  step  in  the  proceeding  is  to  apply  to  the  court  for  the 
attachment.  The  appellate  court  is  always  opea  for  this  purpose. 
Vol.  1,  p.  57,  §  3035.  The  application  may  be  made  without  notice  to 
the  justice. 

Order  for  an  attachment. 

At  a  term  of  the  County  Court  of  Fidton  county  held  at  the  office  of 
the  county  judge  in  the  village  of  Johnstown,  in  said  county,  on  the 
21st  day  of  Aiigust,  1882  : 
Present — Hon.  A.  B.,  County  Judge. 

FULTON  COUNTY  COURT. 

John  Doe,  respondent, 

agst. 
Richard  Roe,  appellant. 


On  reading  and  filing  the  affidavit  of  Richard  Roe,  by  which  it  ap- 
peal's that  the  said  Richard  Roe  has  taken  an  appeal  to  this  court  from 
a  judgment  rendered  against  him  by  John  Smith,  a  justice  of  the  peace 
of  the  town  of  Johnstown,  in  said  county,  on  the*  2bth  day  of  June, 
1882,  in  an  action  pending  before  said  justice,  in  which  John  Doe  was 
plaintiff,  and  Richard  Roe  was  defendant ;  that  more  than  thirty 
days  have  elapsed  since  the  service  of  the  notice  of  said  appeal  upon 
said  justice  and  the  payment  to  him  of  his  fees  for  making  a  return 
and  the  costs  included  in  said  judgment ;  and  that  said  justice  has  re- 
fused, omitted  or  neglected  to  make  a  return  to  said  appeal,  as  required 
by  law,  on  motion  of  Y.  Z.,  attorney  for  said  appellant,  it  is 

Ordered,  That  an  attachment,  as  for  a  contempt,  be  issued  against 
the  said  justice,  returnable  at  the  next  term  of  this  court  to  be  held  at 
the  court-house  in  the  village  of  Johnstown,  in  said  county,  on  the 
120 
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second  Monday  in  September,  1882.     And  it  is  further  ordered  that 
the  said  John  Smith  be  held  to  bail  on  said  attachment  in  the  snm  of 

$200. 

After  procuring  the  order  for  an  attachment  the  next  step  is  to  make 
out  the  warrant  and  deliver  it  to  the  sheriff  for  service.  If  the 
justice  is  still  a  resident  of  the  county  in  which  the  judgment  was  ren- 
dered, the  attachment  will  be  directed  to  the  sheriff  of  that  county.  If 
the  justice  has  removed  to  another  county  of  the  State,  the  attachment 
will  be  directed  generally  to  the  sheriff  of  any  county  where  the  accused 
may  be  found.     See  vol.  1,  p.  51,  §  3055 ;  Code  of  Civil  Pro.,  §  2269. 

Form  of  attachment. 

In  the  name  of  tlie  People  of  the  State  of  New  Yorle,  to  the  sherif  of 
tlie  county  of  Fulton,  greeting  : 

"We  command  you  to  arrest  John  Smith  if  he  can  be  found  in  your 
bailiwick,  and  bring  him  before  our  County  Court  at  the  next  term 
thereof  to  be  held  at  the  court-house  in  the  village  of  Johnstown,  in 
said  county,  on  the  2d  Monday  in  September,  1882,  there  to  answer 
to  us  for  the  offense  which  it  is  alleged  that  he  hath  committed  in  re- 
fusing, neglecting  or  omitting  to  make  return  to  an  appeal  taken  to  our 
said  court  from  a  judgment  rendered  by  him  on  the  20th  day  of  June, 
1882,  in  an  action  brought  before  him,  in  which  John  Doe  was  plaint- 
iff, and  Richard  Koe  was  defendant ,  and  have  you  then  there  this 
writ. 

"Witness,  A.  B.,  County  Judge  of  Fulton  county  this  21st  day  of 
August,  1882. 

Y.  Z.,  Attorney.  "W.  S.  McKIE,  Cleric. 

The  court  may  in  its  discretion  by  an  indorsement  upon  the  warrant 
of  attachment  fix  the  sum  in  which  the  justice  may  give  an  under- 
taking for  his  appearance  to  answer.  Code  of  Civil  Pro..  §  2275.  If 
the  indorsement  is  made,  the  justice  may  obtain  his  discharge  from  ar- 
rest by  giving  the  undertaking  prescribed  by  section  2277  of  the  Code. 

A  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  is  issued 
must  be  served  upon  the  justice  when  he  is  arrested.  §  Id.,  2274. 
If  there  is  no  indorsement  of  the  warrant  fixing  the  sum  in  which 
the  justice  may  give  bail  for  his  appearance,  or  if  the  justice  does 
not  give  the  undertaking,  the  sheriff  must  keep  the  accused  in  his 
custody  until  the  further  direction  of  the  court.  The  sheriff  need  not, 
in  any  case,  confine  the  accused  in  prison,  or  otherwise  restrain  him  of 
his  liberty,  except  so  far  as  it  is  necessary  to  do  so  in  order  to  secure 
his  personal  attendance.  Id.,  §  2276. 

When  the  justice  is  produced  or  appears  before  the  court  on  the  re- 
turn of  the  warrant  the  court  must  cause  interrogatories  to  be  filed,  speci- 
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fying  the  facts  and  circumstances  of  the  ofEense  charged  against  him, 
unless  he  admits  the  offense  charged.  Id.,  §  2280.  This  will  be  done 
by  an  order  directing  interrogatories  to  be  filed.  It  should  be  remem- 
bered that  up  to  the  time  an  appeal  is  taken  to  another  court,  all  papers 
are  to  be  entitled  in  the  court  below.  After  the  appeal  is  taken  the 
papers  are  to  be  entitled  in  the  appellate  court.  Id.,  §  1295.  An  ap- 
peal from  the  judgment  of  a  justice  is  taken  by  the  service  of  the 
notice  of  appeal  upon  the  justice  and  respondent ;  and  consequently 
all  papers  in  that  appeal,  after  the  service  of  the  notice,  are  entitled  in 
the  appellate  court.  But  the  service  of  the  warrant  of  attachment 
commences  an  original  special  proceeding  against  the  accused,  in.behalf 
of  the  people,  upon  the  relation  of  the  complainant ;  and  all  papers  in 
that  proceeding  subsequent  to  the  warrant  must  be  entitled  therein. 
See  id.,  §  2273. 

Order  to  file  interrogatories. 

At  a  term  of  the  County  Court  of  Fulton  county  held  at  the  court- 
house in  the  village  of  Johnstown,  in  said  county,  on  the  10th  day 
of  September,  1882  : 

Present  —  A.  B.,  County  Judge. 

FULTON  COUNTY  COURT. 

The  People  of  the  State  of  New 
York,  on  the  relation  of  Rich- 
ard Roe, 

agst. 

John  Smith. 


The  defendant  John  Smith,  being  charged  with  contempt  of  court 
in  refusing,  neglecting  or  omitting  to  make  a  return  to  this  court  upon 
an  appeal  duly  taken  thereto  by  Richard  Roe,  from  a  judgment  ren- 
dered in  favor  of  John  Doe,  by  the  said  John  Smith  as  a  justice  of  the 
peace,  etc.,  and  a  warrant  of  attachment  having  issued  against  him  for 
contempt,  directed  to  the  sherifE  of  the  county  of  Fulton,  returnable  on 
the  10th  day  of  September,  1882,whereupon  the  said  sheriff  has  returned 
that  he  had  attached  the  said  defendant,  and  had  let  him  at  large  on 
bail  (or  that  he  had  attached  the  defendant  and  had  him  tn  custody 
hefore  the  court),  and  the  said  defendant,  now  being,  by  virtue  of  such 
attachment,  personally  before  the  court,  and  denying  that  he  is  guilty 
of  the  misconduct  charged,  as  aforesaid,  against  him,  it  is,  on  motion 
of  H.E.S.,  attorney  for  the  plaintiff: 

Ordered  That  the  said  plaintiff  do  forthwith  {or  vnthm  ten  days)  hie 
in  the  office  of  the  clerk  of  this  court  interrogatories,  specifying  the 
facts  and  circumstances  alleged  against  the  defendant ;  and  that  he 
serve  a  copy  thereof  upon  the  said  defendant  {or  the  attorney  of  the  de- 
fmdcmt),i-Q.di  that  the  said  defendant  put  in  written  answers  to  such 
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interrogatories,  upon  oath,  and  file  the  same  with  said  clerk,  within 
twenty-four  hours  after  the  time  when  such  interrogatories  are  served 
on  him. 

And  it  is  further  ordered,  that  it  be  referred  to  A.  M.,  Esq.,  counselor 
at  law,  residing  in  Johnstown,  in  said  county,  to  examine  the  said  John 
Smith,  on  oath,  upon  the  said  interrogatories,  and  to  take  such  further 
proofs  as  either  party  may  produce  before  him  in  relation  to  the  alleged 
misconduct,  and  that  he  report  such  answers  and  proofs  to  this  court. 

And  it  is  fiirther  ordered,  that  the  said  defendant  attend  before  the 
said  referee,  in  the  custody  of  the  said  sheriff,  and  that  the  said  sheriff 
detain  the  said  defendant  in  his  custody  until  the  further  order  of  this 
court. 

After  procuring  this  order,  filing  and  serving  a  copy  of  it,  the  next 
step  win  be  to  draw  and  file  interrogatories  to  be  administered  to  the 
defendant.     These  interrogatories  may  be  in  the  following  form : 

Form  of  interrogatories. 
(Title  as  in  last  form.) 

Interrogatories  to  be  administered  to  John  Smith  above  named,  for  liis 

refusal,  neglect  or  omission  to  make  and  file  a  return   to  an  appeal 

taken  to  this  court,  from  a  judgment  rendered  by  him  in  favor  of 

John  Doe  and  against  Richard  Koe. 

First  interrogatory.  Were  you  or  were  you  not  on  the  20th  day  of 
June,  1882,  a  justice  of  the  peace  of  the  town  of  Johnstown,  in  Fulton 
county,  N.  Y.  ? 

Second  interrogatory.  Did  you  on  that  day,  as  such  justicp,  render  a 
judgment  in  a  civU  action,  in  favor  of  the  said  John  I)oe  and  against 
the  said  Eichard  Eoe,  for  the  sum  of  $109.24  damages  and  $4.36  costs? 

Third  interrogatory.  Did  the  said  Eichard  Eoe,  on  the  30th  day 
of  June,  1882,  serve  upon  jou  a  notice  of  appeal  from  said  jndgment 
to  this  court,  and  did  he,  at  the  same  time,  pay  to  you  the  costs  entered 
in  said  judgment,  and  did  he  also,  at  the  same  time,  pay  to  you  the 
sum  of  $2,  for  making  your  return  thereto ;  and,  further,  did  he, 
at  the  same  time,  deliver  to  you  an  imdertaking  with  sureties  for 
the  stay  of  execution  in  said  action,  and  did  you  approve  in  writing  the 
sufficiency  of  the  undertaking  and  of  the  said  sureties  ? 

Fourth  interrogatory.  Have  you  at  any  time  made  and  filed  any  re- 
turn to  said  appeal,  and  if  not,  why  have  you  refused,  neglected  or 
omitted  to  do  so  ? 

Answer  to  interrogatories. 
Title  as  in  order  for  interrogatories,  ante,  955.) 

The  answer  and  examination  of  John  Smith,  above  named,  to  the  in- 
terrogatories exhibited  by  the  plaintiff  for  his  examination  pursuant 
to  an  order  of  this  court,  dated  the  day  of        ,  1882. 

First.  To  the  first  interrogatory  this  examinant  answers  and  says, 

that  he  was  such  justice  at  the  time  mentioned. 
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Second.  He  further  answers  the  second  interrogatory  and  says,  that 
he  rendered  a  judgment  such  as  is  there  described. 

Third.  He  further  answers  the  third  interrogatory  and  says,  that  a 
notice  of  appeal  was  served  upon  him  at  the  time  mentioned,  and  that 
an  undertaking  was  given  by  said  Eichard  Roe  with  sureties,  and  that 
such  undertaking  and  sureties  were  approved  in  writing  by  this  exam- 
inant.  But  he  says  that  his  fee  of  $2  for  making  his  return 
was  not  paid  to  him  at  the  time  of  serving  the  notice  of  appeal,  and 
that  the  said  sum  has  never  since  been  paid  or  tendered  to  him. 
Subscribed  and  sworn  before  me,  )  JOHN  SMITH. 

this        day  of  ,  1882.      f 

A.  M.,  Referee. 

Order  discharging  attachment. 
{Title  and  caption  as  in  order  for  interrogatories,  ante,  955.) 

On  reading  and  filing  the  answer  of  John  Smith,  to  the  interroga- 
tories filed  against  him  in  this  cause,  and  on  motion  of  J.  M.  D.,  of 
counsel  for  the  said  John  Smith,  it  is 

Ordered,  That  the  attachment  issued  in  this  cause  be  and  the  same 
is  hereby  discharged. 

Order  convicting  defendant  for  contenvpt. 
{Title  and  caption  as  in  order  for  interrogatories,  am,te,  955.) 
A  writ  of  attachment  having  heretofore  issued  out  of  this  coutt 
against  the  defendant,  John  Smith,  for  his  contempt  in  refusing,  neg- 
lecting or  omitting  to  make  his  return  to  an  appeal  duly  brought  by 
Richard  Roe,  from  a  judgment  rendered  by  said  John  Smith  in  favor 
of   John  Doe  and  against  said  Richard  Roe,  which  attachment  was 
directed  to  the  sheriff  of  Fulton  county,  and  returnable  on  the 
day  of  ,  1882  ;  and  the  said  sheriff  having  returned  that  he  had 

attached  the  said  John  Smith,  and  had  let  him  at  large  on  bail  (or  that 
he  had  attached  the  said  John  Smith,  and  had  him  in  custody  before 
this  court),  and  the  said  John  Smith  having  appeared  personally  before 
the  court,  and  interrogatories,  specifying  the  facts  and  circumstances 
alleged  against  the  said  John  Smith,  having,  by  order  of  the  court,  been 
filed,  and  a  copy  thereof  having  been  served  on  the  said  defendant  {or 
on  II.  E.  8.,  Esq.,  his  attornef),  and  it  having  been  referred  to  A.  M., 
Esq.,  to  examine  the  said  John  Smith  on  oath  upon  such  interrogator- 
ies, and  to  take  such  further  proofs  as  either  party  might  produce  before 
him  in  relation  to  said  alleged  contempt ;  and  the  said  referee  having 
made  his  report,  and  it  appearing  to  the  court  from  such  report  and 
the  answers  and  proofs  thereto,  and  the  original  affidavits  on  which 
said  attachment  issued,  that  the  said  John  Smith  is  guilty  of  the  con- 
tempt charged  against  him,  and  that  such  misconduct  was  calculated  to 
or  did  actually  defeat,  impair,  impede  or  prejudice  the  rights  of  the 
plaintiff  above  named.  Now,  on  motion  of  H.  E.  S.,  Esq.,  attorney 
for  the  plaintiff,  it  is 
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Ordered,  That  a  fine  of  dollars  be  and  the  same  is  hereby 

imposed  upon  the  said  John  Smith  for  his  misconduct. 

And  it  is  also  further  ordered,  that  the  said  John  Smith  be  and  he 
is  hereby  directed  to  stand  committed  to  the  common  jail  of  the  county 
of  Fulton,  there  to  remain  charged  upon  said  contempt  until  he  shall 
make  return  to  said  appeal,  and  until  the  fine  imposed  as  aforesaid  shall 
be  fully  paid,  unless  he  shall  be  sooner  discharged  by  the  court,  and 
that  a  warrant  issue  to  carry  this  order  into  effect. 

Warrant  of  commitment. 

The  People  of  the  State  of  New  York,  to  the  sheriff  of  the  county  of 
Fulton,  greeting: 

Whkeeas,  in  a  special  proceeding  brought  in  the  County  Court  of 
the  county  of  Fulton,  by  the  people  of  the  State  of  New  York,  on  the 
relation  of  Richard  Roe,  against  John  Smith,  an  order  was  made  by 
said  court,  at  a  term  thereof,  held  at  the  court-house  in  the  village  of 
Johnstown,  in  said  county,  on  the  day  of  ,  1882,  that  the 

said  John  Smith  be  committed  to  the  common  jail  of  said  county, 
there  to  remain  charged  with  the  contempt  mentioned  in  said  order,  iintil 
he  shall  make  return  to  an  appeal  to  this  court  from  a  judgment  rendered 
by  him  on  the  20th  day  of  June,  1882,  in  favor  of  John  Doe,  in  an 
action  then  pending  before  him,  in  which  the  said  John  Doe  was  plaint- 
iff and  Richard  Roe  was  defendant,  and  until  he  shall  have  paid  the 
fine  imposed  upon  him  for  his  misconduct,  amounting  to  dollars, 

and  that  a  warrant  issue  to  carry  the  said  order  into  effect. 

Now,  therefore,  we  command  you  that  you  take  the  body  of  the  said 
John  Smith,  and  him  safely  and  closely  keep  in  your  custody  in  the 
common  jail  of  the  county  of  Fulton,  until  he  shall  have  made  his  re- 
turn to  said  appeal,  and  until  he  shall  have  fully  paid  the  fine  imposed 
as  aforesaid,  to-wit,  the  sum  of  dollars,"  and  also  the  costs  and 

expenses  aforesaid,  amounting  to  dollars,  with  your  fees  hereon, 

or  until  he  shall  be  discharged  by  the  further  order  of  the  court.  And 
you  are  to  return  this  writ,  and  to  make  and  return  to  our  said  court 
a  certificate,  under  your  hand,  of  the  manner  in  which  you  shall  have 
executed  the  same. 

Witness,  J.  S.,  county  judge  of  Fulton  County  Court,  at  Johnstown, 
the  day  of  ,  1882. 

W.  S.  McKIE,  Clerh. 
H.  E.  S.,  Attorney. 

This  warrant  should  be  indorsed  thus:  "By  the  court.  W  S 
MoKiE,  Clerh."  '      ' 

This  proceeding  by  attachment  for  not  making  a  return  is  a  matter 
entirely  between  the  appellant  and  the  justice,  and  for  that  reason 
none  of  the  notices,  orders  or  other  papers  in  the  matter  need  be  served 
upon  the  respondent.  When  a  return  is  not  made,  tlie  respondent's 
remedy  is  by  motion  to  dismiss  the  appeal ;  and  when  an  appellant 
neglects  or  refuses  to  procure  a  return,  or  at  least  to  attempt  to  do  so 
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within  a  reasonable  time,  the  court  may  dismiss  the  appeal  for  such 
neglect ;  and  this  is  especially  the  rule  when  the  appellant  refuses  to 
make  an  effort  to  procure  a  return  after  a  proper  request,  or  after  due 
notice  hy  the  respondent  to  procure  it. 

The  court,  however,  will  not  dismiss  an  appeal  until  a  reasonable 
time  has  been  allowed  for  making  a  return.  And,  if  any  reasonable 
excuse  exists  for  the  delay,  a  considerable  length  of  time  will  be  allowed 
for  the  purpose  of  making  and  filing  such  return.  And  where  an  ap- 
pellant moves  promptly  and  diligently  in  procuring  a  return,  but  the 
matter  is  delayed  without  his  procurement  or  fault,  the  court  will  refuse 
to  dismiss  the  appeal  for  any  such  delays. 

Amended  or  further  return.  The  power  of  the  County  Court  to 
compel  a  return  has  just  been  explained.  But  when  a  return  has  been 
voluntarily  made,  it  may  be  omissive  or  in  some  other  respect  defect- 
ive, and  in  that  case  the  court  possesses  the  same  power  to  compel  a 
further  or  amended  return  that  it  has  to  compel  an  original  one.  Vol. 
1,  p.  57,  §  3055.  There  is  one  important  point  to  be  observed  in  rela- 
tion to  the  practice  in  procuri"ng  a  further  or  amended  return ;  and  that 
is  that  the  appellate  court  is  to  be  deemed  always  open  for  that  pur- 
pose. And,  therefore,  an  application  for  an  attachment,  or  an  order 
granting  one,  may  be  granted  at  any  time,  on  reasonable  notice,  when 
any  notice  is  necessary.  The  forms  of  proceedings  for  contempts  are 
alike,  whether  the  attachment  is  sought  for  a  neglect  to  make  any  re- 
tm-n,  or  for  a  refusal  or  omission  to  make  an  amended  return  when 
that  has  been  ordered. 

Vigilance  in  protecting  a  party's  legal  rights  is  as  important  here  as 
elsewhere  in  legal  proceedings.  And  when  a  return  has  been  made  and 
filed  in  the  clerk's  office,  it  is  the  duty  of  both  parties  to  promptly  ex- 
amine it  for  the  purpose  of  ascertaining  whether  it  is  omissive  or  de- 
fective in  any  particular.  If  it  is  found  to  be  complete  and  satisfac- 
tory, nothing  remains  to  be  done  but  to  bring  the  cause  on  for  a  hearing 
and  determination ;  but  if  it  is  found  to  be  defective,  the  party  desiring 
to  have  it  amended  should  promptly  make  a  motion  for  that  purpose, 
and,  as  we  have  already  seen,  the  court  is  always  open  for  this  pur- 
pose. Either  party  is  entitled  to  an  amended  or  further  return  when 
that  is  required,  and  therefore  either  party  may  apply  for  it  by  motion. 

When  the  application  is  made  to  the  County  Court,  it  may  be  made 
at  any  reasonable  time  before  the  cause  is  argued,  unless  some  rule  of 
that  court  requires  the  application  to  be  made  within  some  prescribed 
time.  But  when  the  county  judge  is  incapacitated  from  hearing  the 
cause,  and  lie  certifies  it  into  the  Supreme  Court,  the  notice  for  the  ap- 
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plication  must  be  given  within  twenty  days  after  the  date  of  the 
county  judge's  certificate,  or  it  will  be  too  late.  Rule  48  of  Supreme 
Court. 

The  statute  requires  the  original  return  to  be  filed,  and  for  that  rea- 
son no  motion  for  an  amended  return  need  be  made  until  that  has  been 
done.  And  the  court  would  not,  probably,  before  that  time,  enter- 
tain a  motion  for  an  amended  return.  Fish  v.  Ferris,  3  E.  D.  Smith, 
568,  569. 

There  may  be  instances  in  which  it  will  be  apparent  from  the  face  of 
the  return  that  it  is  defective,  and  in  that  case  the  court  may  order  a 
further  or  amended  return,  without  other  proof,  upon  the  mere  pro- 
duction of  the  original  return.  But  it  is  almost  invariably  the  case 
that  proof  of  the  defects  or  omissions  must  be  made  by  affidavits. 
Such  affidavits  are  always  a  sufficient  foundation  for  a  motion  for  an 
amended  return,  if  they  contain  facts  sufficient  to  authorize  or  require 
such  amendment  to  be  made.  Lynsky  v.  Pendegrast,  2  E.  D.  Smith, 
43. 

As  a  general  rule,  a  motion  for  an  amended  return  ought  to  be  made 
before  the  cause  is  broiight  to  argument ;  and  if  a  party  should  bring 
the  case  to  a  hearing  upon  his  own  notice,  before  procuring  an  amended 
retiu-n,  the  court  might  refuse  to  entertain  the  motion  at  that  stage  ■  of 
the  action.  But  notwithstanding  that,  the  mere  fact  of  noticing  the 
cause  and  bringing  it  on  for  argument  does  not,  in  any  manner,  deprive 
the  court  of  the  power  of  ordering  the  cause  to  stand  over  for  the  pur- 
pose of  hearing  an  application  for  an  amendment  of  the  return,  and 
where  it  is  evident  that  justice  will  be  promoted  by  suspending  the  ar- 
gument and  ordering  the  cause  to  stand  over  for  an  amendment  of  the 
return,  the  courts  will  sometimes  pursue  that  course.  Foley  v.  Alger, 
i  E.  D.  Smith,  719 ;  Matthews  v.  Fiestel,  2  id.  91.  Such  a  practice  is 
not,  however,  to  be  encouraged,  since  it  encourages  neligence  ;  and  the 
proper  corrective  is  to  require  the  payment  of  costs  for  the  favor  es- 
pecially, when  it  is  evident  that  the  omission  to  move  in  due  season  was 
the  result  of  inexcusable  negligence. 

The  power  to  order  an  amended  return  is  not  limited,  and  therefore 
the  County  Court  may  order  such  a  return  as  frequently  as  the  ease  may 
require  it,  and  until  the  return  is  as  complete  as  either  party  may  be 
entitled  to  have  it  upon  the  proofs  made. 

In  those  cases  which  are  heard  and  decided  upon  the  facts  appear- 
ing on  the  face  of  the  return,  it  will  be  best,  as  a  general  rule,  to  allow 
amendments  liberally,  when  the  facts  proved  will  authorize  such  a 
course. 
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Magistrates  sometimes  omit  matters  whicb  seem  to  them  unim- 
portant, while  one  of  the  parties  may  deem  them  of  great  value  as  a 
part  of  the  case.  Such  omissions  are,  usually,  unintentional ;  but  there 
are  cases  in  which  the  aggrieved  party  believes  that  design  had  quite 
as  much  influence  in  producing  the  result  as  any  other  cause.  Such 
suspicions  may  be  well  or  ill  founded,  but  however  that  may  be,  the 
applicant  is  entitled  to  be  fully  heard  upon  the  merits  of  the  question 
whether  the  return  is  really  emissive  in  material  particulars. 

A  party  who  believes,  or  knows,  that  a  return  is  defective,  ought 
not  to  bring  it  on  for  a  hearing ;  for,  as  we  have  already  seen,  anfe, 
949,  the  return  is  conclusive  as  to  the  facts  stated ;  and  it  will  also  be 
presumed  to  contain  all  that  transpired  below,  unless  the  contrary  ap- 
pears from  the  return  itself,  cmte,  941 ;  and  if  the  party  brings  the 
cause  to  a  hearing  upon  such  a  return,  he  will  be  compelled  to  abide 
by  what  it  contains,  unless  the  court  should  order  it  to  stand  over  for 
amendment,  which,  in  some  cases,  is  done  for  the  furtherance  of  jus- 
tice.    Ante,  943. 

When  an  application  is  made  for  an  amended  return,  the  court  ought 
to  examine  the  matters  in  respect  to  which  a  fiirther  or  amended  re- 
turn is  sought,  and  the  application  should  be  refused  in  respect  to 
whatever  is  irrelevant,  or  is  not  material  and  important  to  the  questions 
presented  for  review.     Onderdonk  v.  Hanlett,  3  Hill,  323,  329. 

Where  it  is  evident  that  the  judgment  must  be  reversed,  even  though 
an  amendment  were  ordered,  the  motion  for  an  amended  return  will 
be  denied.  A  motion  for  an  order  for  an  amended  return  will  be 
denied  when  it  is  evident  from  the  return  that  the  judgment  must  be 
reversed,  even  if  the  amendment  were  ordered.  Wighimian  v.  Clwpp, 
2  Cow.  517.  So,  where  a  motion  is  made  by  a  respondent  for  amend- 
ment, the  motion  will  be  denied  where  it  appears  by  the  appellant's 
affidavits,  and  by  the  balance  of  proof,  that  the  amendment  sought  is 
incorrect  in  point  of  fact.  lb. 

The  court  will  not  order  the  return  of  a  notice,  or  other  paper,  which 
cannot  affect  the  decision  upon  the  appeal.  Eeeler  v.  Adams,  3  Caines, 
84.  And  an  affidavit,  which  is  made  for  the  purpose, of  procuring  an 
amended  return,  must  state  wherein  the  errors  consist,  so  that  the  court 
may  see  whether  they  are  material  or  not.  Leona/rd  v.  Stmderlin,  3 
Gaines,  136. 

An  appellate  court  does  not  compel  a  justice  to  return  any  particular 
fact  as  true  or  false,  but  merely  whether  alleged  facts  are  true  or  un- 
true. In  one  case.  Palmer  v.  Peck,  2  Cow.  461,  it  was  moved  that  a 
iustice  should  amend  his  return,  by  stating  certain  things  and  omitting 
''  121 
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or  denying  others,  but  the  court  denied  the  motion,  and  said :  "  We 
never  direct  the  justice  to  return  that  such  a  thing  is  true  or  otherwise, 
but  merely  order  him  to  supply  defects  by  stating  whether  the  matters 
to  which  he  is  legally  called  upon  to  return,  and  to  which  he  has 
omitted  to  answer,  be  true  or  false." 

Where  an  order  for  an  amended  return  is  granted  by  a  County  Court, 
the  return  is  not  complete  or  perfect  imtil  such  amended  return  has 
been  made  and  filed,  and  the  cause  cannot  properly  be  placed  upon  the 
calendar  before  that  time.  People  v.  County  Judge  of  Clinton  Co., 
13  How.  277.  And  if,  in  such  a  case,  the  County  Court  dismisses 
the  appeal  for  want  of  prosecution,  before  the  amended  return  has  been 
filed,  the  proceeding  will  be  irregular  and  void,  and  a  ma/nda/mus  will 
be  issued  by  the  Supreme  Court  compelling  the  County  Court  to  rein- 
state the  case  and  proceed  to  render  a  judgment.  lb. 

Where  a  return  is  silent  in  relation  to  the  matters  relied  upon  as  the 
grounds  of  reversing  the  judgment  rendered  below,  it  is  the  duty  of 
the  appellant  to  procure  an  amended  return  which  wiU  show  the  alleged 
errors.  Baum  v.  Tarpenny,  3  Hill,  75 ;  Warring  v.  Zoomis,  4  Barb. 
485 ;  Stafford  v.  Williams,  4  Denio,  182,  183 ;  Capewell  v.  Ormsby, 
2  E.  D.  Smith,  180 ;  Rawson  v.  Orow,  4  id.  18. 

Where  evidence  was  ruled  out  in  the  court  below,  and  neither  the  evi- 
dence nor  its  substance  appears  in  the  return,  the  appellate  court  will  not 
inquire  into  its  relevancy,  but  will  assume  that  the  decision  of  the  court 
below  was  correct.  Berry  v.  Mayhexo,  1  Daly,  54 ;  Dai/nese  v.  Allen, 
4  Jones  &  Sp.  98;  S.  C,  45  How.  430 ;  14  Abb.  (S.  S.)  363. 

The  statute  does  not  prescribe  any  time  within  which  an  amended 
retui'n  must  be  made  and  filed  ;  and  for  that  reason  the  order  requir- 
ing an  amended  return  should  specify  the  time  within  which  it  must 
be  done.  And  if  the  justice  fails  to  comply  with  such  order,  he  will 
be  liable  to  attachment  in  the  same  manner  as  for  a  neglect  or  refusal 
to  make  and  file  the  original  return. 

On  a  motion  for  an  amended  return,  it  is  not  necessary  to  serve  any 
notice  of  the  motion,  or  any  copies  of  the  moving  affidavits  upon  the 
justice.  It  is  sufficient  to  serve  those  upon  the  opposite  party.  But 
when  an  order  for  an  amended  return  has  been  obtained,  a  copy  of  such 
order  must  be  served  upon  the  justice.  This  must  be  done  for  the 
purpose  of  enabling  the  justice  to  know  precisely  in  what  particulars 
he  is  required  to  amend  his  previous  return.  Full  information  ought 
to  be  given  to  the  justice  of  those  matters  or  defects  which  are  com- 
plained of  as  omissions,  imperfections  or  errors  in  the  return. 

If  a  return  is  defective  on  account  of  some  mistake  made  bv  the 
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justice,  either  in  omitting  or  in  erroneously  stating  material  matters,  lie 
may  apply  to  the  County  Court  for  leave  to  correct  or  amend  his  return. 
And,  in  one  case,  a  justice  was  permitted  to  make  the  application  even 
after  the  cause  had  been  noticed  for  argument,  upon  his  affidavit  that 
a  gross  imposition  had  been  practiced  upon  him.  Simpson  v.  Carter, 
6  Johns.  350.  In  such  a  case  the  cause  will  be  ordered  to  stand  over 
for  the  purpose  of  allowing  the  justice  to  make  an  application  to  the 
court  for  leave  to  amend  or  correct  his  return.  lb.  Notice  of  the  mo- 
tion, and  copies  of  the  affidavits  upon  which  the  motion  is  founded, 
must  be  served  upon  the  attorney  for  the  appellant.  lb.  If  the  error 
was  caused  by  the  acts  of  the  respondent's  attorney,  there  is  the  same 
reason  for  requiring  a  similar  practice  upon  the  justice's  application. 
After  the  original  return  has  been  filed,  the  justice  is  not  at  hberty  to 
volunteer  an  amended  or  supplementary  return,  but  must  obtain  leave 
of  the  appellate  court  for  that  purpose.  Barker  v.  Webster,  Superior 
Court,  BufEalo,  cited  2  Clint.  Dig.  19Y0. 

Where  the  court  thought  that  its  decision  might  depend  upon  the 
construction  of  a  lease  which  was  read  in  evidence  below,  but  not  set 
forth  in  the  return,  the  court,  of  its  own  motion,  ordered  the  justice  to 
amend  the  retm-n  by  setting  forth  a  copy  of  the  lease.  Howland  v. 
Miller,  Superior  Court,  BufEalo,  cited  2  Clmt.  Dig.  19Y0.  In  such  a 
case,  if  the  argument  had  commenced,  the  court  would  suspend  the 
hearing  until  the  amended  return  was  made  and  filed.  Since  the  County 
Court  is  always  open  for  the  purpose  of  applicp-tions  for  an  amended  re- 
turn, such  applications  ought  to  be  made  promptly  after  the  error  or 
defect  is  discovered  by  the  justice. 

In  one  case,  Budd  v.  Baker,  7  Johns.  548,  a  justice  signed  a  return 
which  had  been  drawn  by  the  appellant's  agent  or  attorney ;  the  justice 
subsequently  made  a  supplementary  return  declaring  the  first  one  in- 
correct, and  he  afterward  made  a  still  further  return  in  which  he  de- 
clared that  the  supplementary  return  was  also  erroneous,  and  that  the 
orio-inal  return  was  most  nearly  correct,  and  upon  a  motion  for  leave  to 
'  file  the  returns,  the  court  rejected  both  of  the  supplementary  returns. 

If  the  return  of  a  justice  is  evasive,  and  his  conduct  is  disingenuous, 
the  court  will  order  him  to  amend  it,  and  require  him  to  pay  the  costs 
of  the  application,  upon  a  proper  motion  for  that  pui-pose,  if  a  proper 
notice  of  the  application  is  given  to  him.  Bird  v.  SUsbie,  1  Cow.  582. 

On  a  motion  for  an  order  requiring  a  justice  to  amend  his  return, 
one  party  read  a  certificate  from  the  justice  corroborative  of  the  moving 
papers ;  but  the  other  party  read  an  affidavit  made  by  the  justice  contra- 
dictory to  the  certificate,  and  explanatory  of  the  manner  in  which  it 
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was  given,  and  it  was  keld  that  the  affidavit  ought  to  outweigh  the  cer- 
tificate.    Keeler  v.  Adams,  8  Caines,  84. 

Form  of  additional  retwrn  made  iy  justice  voluntarily. 
To  the  County  Court  of  Fulton  county ; 

In*  pursuance  of  the  notice  of  appeal  heretofore  served  upon  me, 
and  now  on  file  in  the  office  of  the  clerk  of  Fulton  county,  and  in 
obedience  to  the  law,  I  do  hereby  make  a  further  return  in  the  action 
in  which  John  Doe  is  plaintiff  and  Kichard  Eoe  defendant,  and  do 
certify  and  return  that  I  accidentally  omitted  to  state  the  evidence  of 
A.  B,,  a  witness  sworn  in  behalf  of  the  said  John  Doe,  on  the  said 
trial  before  me  ;  and  that  said  A.  B.  testified  on  the  trial  as  follows  : 
{state  the  evidence  in  the  usual  manner)  1  do  further  certify  and  re- 
turn that  after  the  evidence  had  been  closed  and  the  cause  summed  up 
by  the  counsel  for  the  respective  parties,  I  charged  the  jury  as  follows  : 
{state  the  substantial  parts  of  the  charge  gi/oen.) 

Dated  Johnstown,  Augxist1,\?>Q^. 

EICHAEDSON  P.  CLAEK,  JusUce  of  the  Peace. 

In  such  an  additional  return  the  essential  point  is  to  supply  the  de- 
fects or  to  correct  the  errors  in  the  return  previously  made  in  the 
cause.  In  doing  this,  care  should  be  taken  to  return  fully  and  particu- 
larly all  such  matters  as  are  necessary  to  constitute  a  full  return. 

In  most  of  the  cases  in  which  an  amended  return  is  sought,  the 
motion  is  founded  upon  affidavits  made  or  furnished  by  the  party  who 
desires  an  amendment  of  the  return.  The  essential  features  of  such 
an  affidavit  are  that  it  sets  forth  truly,  fuUy  and  particularly  the  points, 
matters  or  things  in  which  it  is  claimed  that  the  original  return  is  de- 
fective. A  general  form  for  an  affidavit  will  be  here  given  ;  but  the 
particulars  in  which  a  return  may  be  defective  are  so  numerous  that 
scarcely  any  two  eases  will  be  similar  in  the  facts  forming  a  ground  of 
the  motion.  For  this  reason  any  form  which  may  be  given  will 
merely  serve  as  an  outline,  which  must  be  filled  up  according  to  the 
circumstances  of  each  particular  case. 

General  form  of  affidavit  for  an  amended  retmrn. 
FULTON  COUNTY  COUET. 


John  Doe,  respondent, 

agst. 
Richard  Roe,  appellant. 


Fulton  County,  ss.  : 

Eichard  Eoe  being  duly  sworn,  says  that  he  is  the  appellant  in  the 
above  entitled  cause  ,  that  Eichardson  P.  Clark,  the  justice  who  tried 
the  said  cause  in  the  court  below,  has  made  and  filed  a  return  in  obedi- 
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ence  to  the  notice  of  appeal  served  upon  him,  which  return  was  filed  in 
the  Fulton  county  clerk's  office  on.  the        day  of  ,1865.     And 

deponent  says  that  said  return  is  omissive  and  defective  in  several  ma- 
terial particulars,  and  among  other  things  it  omits  to  state  that  this 
deponent  duly  made  an  application  to  adjourn  the  trial  of  the  said 
cause  while  the  same  was  pending  before  said"  justice ;  that  this  de- 
ponent made  due  proof  and  offered  sufficient  security  to  entitle  him  to 
an  adjournment  of  the  same,  and  that  said  justice  improperly  refused 
to  grant  the  adjournment  sought.  And  deponent  further  says,  that 
on  the  application  for  such  adjournment  he  was  duly  sworn  by  the  said 
justice,  and  testified  to  the  following  facts :  {state  fully  such  facts  as 
were  sworn  to,  hut  omitted  in  the  return  ;  )  that  this  deponent  also 
proved  by  Lucius  J.  Smith  the  following  facts :  {state  tlie  facts  ;  )  that 
this  deponent  also  offered  to  give  such  a  bond  as  may  be  by  law  re- 
quired for  an  adjournment  in  such  an  action,  and  that  he  offered 
Lucius  J.  Smith  and  Francis  Burdick  as  sureties  in  said  bond,  which 
sureties  were  abundantly  responsible  and  were  legally  capable  of  be- 
coming such  sureties.  And  deponent  further  says,  that  said  justice  re- 
jected both  of  said  sureties,  and  denied  the  application  for  an  adjourn- 
ment, and  that  such  decision  is  one  of  the  grounds  upon  which  this  ap- 
peal is  founded,  and  is  so  stated  in  the  notice  of  appeal. 
Subscribed  and  sworn  before  me, }  RICHARD  ROE. 

this  ^th  day  of  August,  1865,     j 

Pbtee  W.  Plantz,  Justice. 

Such  an  affidavit  ought  to  be  folioed  as  in  the  practice  in  courts  of 
record.  After  completing  it,  the  proper  copies  must  be  made  for  ser- 
vice upon  the  opposite  party,  and  for  proving  service  thereof.  If  other 
affidavits  are  required  besides  those  made  by  the  party,  let  them  be  pre- 
pared and  copies  of  them  made  for  service.  After  the  affidavits  are 
completed,  the  next  step  will  be  to  draw  a  notice  of  the  motion  for 
such  amended  return.  This  notice  is  brief,  and  may  be  in  the  foUo-w- 
ing  form : 

F(yrm  of  notice  of  motion,  etc. 

{Title  as  in  affidavit,  ante,  964.) 

SiE  —  Please  to  take  notice,  that  upon  the  return  on  this  _  appeal, 
now  on  file  in  the  Fulton  county  clerk's  office,  and  upon  affidavits,  with 
copies  of  which  you  are  herewith  served,  a  motion  will  be  made  in  the 
Fulton  County  Court,  before  the  Hon.  John  Stewart,  county  judge  of 
Fulton  county,  at  his  office  in  Johnstown,  on  the        day  of  , 

1865,  at  ten  o'clock,  a.  m.,  for  an  order,  requiring  Richardson  P.  Clark, 
the  justice  who  tried  the  cause  in  the  court  below,  to  make  a  further 
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and  amended  return,  on  this  appeal,  or  for  such  other  or  further  rule, 
order  or  relief,  as  the  court  may  deem  proper  to  grant. 
Dated  August  29,  1865.  Yours,  etc., 

SMITH  &  CAEEOLL, 
Attorneys  for  appellcmt,  Johnstown,  JV.  Y. 
To  Wells  &  Dudley,  Esqs., 

Attorneysfor  respondent. 

Such  a  motion  may  be  made  at  any  time,  since  the  County  Court  is 
always  open  for  such  motions.  But  in  giving  notice  of  motion,  care 
should  be  taken  to  give  as  much  time  as  is  required  in  ordinary  motions 
in  courts  of  record.  When  the  affidavits  and  notices  are  complete, 
serve  them  in  the  usual  manner.  But  no  copies  of  the  affidavit  or  of 
the  notice  of  the  motion  need  be  served  on  the  justice  who  made  the 
return,  unless  it  is  in  a  case  in  which  it  is  sought  to  subject  him  to  costs 
for  an  evasive  return,  or  some  similar  case.     Ante,  963. 

At  the  time  appointed  for  the  motion,  the  moving  party  must  attend 
at  the  place  named  in  the  notice  of  motion,  prepared  with  proof  of 
the  service  of  copies  of  the  affidavits  and  of  the  notice  of  motion. 
If  no  opposition  is  made,  the  court  will  usually  grant  the  motion  as  of 
course,  if  the  matter  sought  by  the  amended  return  is  material. 

If  the  opposite  party  concludes  to  oppose  the  motion,  it  will  usually 
be  upon  the  following  grounds :  1st.  That  the  moving  papers  are 
insufficient,  or  that  they  have  not  been  properly  served  ;  2d.  If  suffi- 
cient and  properly  served,  that  the  facts  are  not  truly  or  fully  stated 
in  the  moving  affidavits ;  or,  3d.  That  the  matters  are  not  material, 
or  that  the  facts,  if  returned  as  claimed,  would  not  change  the  result 
of  the  appeal.  The  grounds  of  opposing  such  a  motion  are  as  numer- 
ous as  there  are  tenable  objections  to  urge  against  the  motion  ;  and  the 
nature  of  the  objections  will  be  matter  of  fact  or  of  law,  as  the  circiim- 
stances  of  the  particular  case  may  demand.  If  there  is  a  dispute  as  to 
the  truth  of  the  matters  stated  in  the  moving  affidavits,  the  proper  way 
to  raise  the  question  is  by  preparing  counter  affidavits,  and  reading  them 
on  the  hearing  of  the  motion. 

Draw  the  affidavits  in  the  usual  form,  and  state  the  facts  as  they  may 
be  in  the  particular  case,  or  so  as  to  present  such  facts  as  are  deemed 
important  in  the  disposition  of  the  motion.  No  copies  of  the  affidavit 
need  be  served  on  the  opposite  party  ;  it  will  be  sufficient  to  produce 
and  read  them  at  the  hearing  of  the  motion.  But  the  original  affi- 
davits used  by  both  parties  ought  to  be  filed  with  the  clerk  of  the  court, 
unless  the  county  judge  retains  them  for  the  purposes  of  the  motion, 
in  which  case  he  will  either  file  them,  or  direct  it  to  be  done. 
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After  reading  the  affidavits,  and  sucli  portions  of  the  return  as  may 
be  material,  the  motion  is  argued  in  the  usual  manner. 

The  moving  party  ought  to  be  prepared  with  a  draft  of  an  order 
such  as  he  deems  himself  to  be  entitled  to  ;  and  this  ought  to  be  pre- 
sented to  the  court  at  the  argument.  Such  orders  are  frequently 
modified  by  the  court,  after  hearing  the  arguments  of  both  parties,  and 
such  an  order  as  is  proper  is  then  granted.  After  the  order  is  granted 
it  ought  to  be  filed  with  the  county  clerk,  and  copies  of  it  served  upon 
the  opposite  party  and  upon  the  justice  who  tried  the  action  and  made 
the  return.     The  order  may  be  drawn  in  the  following  form : 

Order  for  amended  return. 

At  a  term  of  the  County  Court  held  at  the  office  of  the  Hon.  John 
Stewart,  county  judge,  etc.,  etc.,  at  Johnstown,  on  the  8th  day  of 
August,  1865 : 
Present  —  Hon.  John  Stbwaet,  County  Judge. 

FULTON  COUNTY  COUET. 


John  Doe,  respondent, 

agst. 
Richard  Eoe,  appellant. 


On  reading  and  filing  affidavits  and  notice  of  motion  and  proof  of 
the  service  of  the  same,  and  after  hearing  Horace  E.  Smith,  Esq.,  for 
the  motion,  and  John  Wells,  Esq.,  appearing  and  opposing,  it  is 

Ordered,  That  Richardson  P.  Clark,  Esq.,  who  tried  this  cause,  amend 
the  return  filed  therein,  and  therein  state  whether  or  not  the  said  Eichard 
Eoe,  on  the  day  this  cause  was  tried  before  him,  did  or  did  not  ask  or 
move  for  a  farther  adjournment  of  the  cause  on  account  of  the  absence 
of  a  material  witness  for  him,  by  the  name  of  Peter  Smith,  who  resided 
in  the  county  of  Fulton,  or  how  otherwise  ;  and  whether  the  said  Eich- 
ard  Eoe  was  not  sworn,  and  testified  to  the  said  justice  that  since  the  last 
adjournment  he  had  procured  two  subposnas  for  the  said  Peter  Smith, 
and  had  endeavored  to  serve  him  therewith  ;  that  one  of  the  said  sub- 
poenas he  had  given  to  Alexander  Stewart,  and  had  hired  him  to  go  to 
the  residence  of  the  said  witness  and  subpcena  him,  and  that  he  had 
been  informed  by  said  Stewart  that  he  had  subposnaed  said  witness  to 
attend  this  trial  at  the  day,  but  that  said  witness  was  sick  and  confined 
to  his  bed  and  could  not  come,  or  how  otherwise ;  and  whether  or  not 
said  Eichard  Eoe  further  testified  in  said  application  that  Peter  Smith 
was  a  material  witness  for  him  on  the  trial  of  this  cause,  and  that  he 
could  not  safely  proceed  to  the  trial  of  this  cause  without  his  testimony, 
and  that  he  expected  the  said  Alexander  Stewart  every  moment  in 
court,  and  that  he  would  then  prove  by  him  that  said  Peter  Smith  had 
been  subpoenaed  and  was  sick  and  unable  to  attend  court,  or  how  other- 
wise ;  and  whether  or  not  the  said  justice  refused  to  wait  a  few  moments 
for  the  said  Alexander  Stewart  to  come  into  court,  and  also  refused  to 
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grant  said  Richard  Roe  a  further  adjournment  on  his  said  application, 
or  how  otherwise ;  and  it  is  further  ordered,  that  said  Richardson  P. 
Clark  make  said  amended  return  and  file  the  same  with  the  clerk  of 
Fulton  county  within  ten  days  after  the  service  upon  him  of  a  copy  of 
this  rule  or  order,  or  that  he  show  cause  before  the  Hon.  John  Stewart, 
at  his  office  in  the  village  of  Johnstown,  on  the  day  of  , 

1865,  at  ten  o'clock,  a.  m.,  why  an  attachment  should  not  issue  against 
him. 

MORTIMER  WADE,  CUrTc. 

In  drawing  an  order  for  an  amended  return,  the  attorney  who  ob- 
tains it  ought  to  be  careful  to  state  with  particularity  every  point  or 
fact  as  to  which  he  seeks  information  in  the  amended  return.  A  copy 
of  the  order  ought  then  to  be  served  upon  the  opposite  party  and  upon 
the  justice,  with  a  notice  indorsed  thereon,  in  the  following  form,  or 
some  other  similar  one  : 

Form  of  notice  of  order. 

Snt  —  Take  notice  that  the  vrithin  is  a  copy  of  an  order  filed  in  this 
cause.  Tours,  etc.,  SMITH  &  CARROLL, 

Attorneys  for  A^ellami,  Johnstown,  JV.  Y. 
■  To  RicHAED  P.  Claek,  Esq.,  and  to 
"Wells  &  Dudley,  Esqs., 

Attorneys  for  Respondent. 

Upon  the  receipt  of  a  copy  of  this  order  and  notice,  it  is  the  duty  of 
the  justice  to  comply  with  its  terms  within  the  time  prescribed  therein, 
unless  he  has  some  legal  excuse  for  not  complying  with  it.  And  in 
that  case  he  must  appear  and  show  cause  before  the  county  judge  at 
the  time  specified  therefor  in  the  order.  Usually  there  is  no  legal 
reason  for  not  complying  with  the  order  by  making  and  filing  an 
amended  return.  And  the  justice  may  comply  with  the  order  by  mak- 
ing his  amended  return  in  a  form  like  the  following : 

Form  of  amended  return. 
FULTON  COUISTTT  COURT. 


John  Doe,  respondent, 

agit. 
Richard  Roe,  appellant. 


To  the  County  Court  of  the  county  of  Fulton : 

The  undersigned,  in  obedience  to  the  rule,  or  order,  hereto  annexed, 
returns  :  that  the  said  Richard  Roe,  on  the  day  the  cause  in  said  rule 
or  order  mentioned  was  tried  before  me,  did  ask  or  move  for  a  further 
adjournment,  on  account  of  the  absence  of  a  material  witness,  as  he 
alleged,  by  the  name  of  Peter  Smith,  who,  he  alleged,  resided  in  the 
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county  of  Fulton,  but  he  did  not  produce  or  offer  any  evidence  that  the 
said  Smith  had  been  subpoenaed  to  attend  said  trial  as  a  witness. 

The  undersigned  further  returns  that  the  said  Kichard  Eoe  was 
sworn,  and  testified  to  the  undersigned  that  since  the  last  adjoxirnment 
of  said  cause,  he  had  procured  two  subpoenas  for  said  Smith,  and 
endeavored  to  serve  him  therewith,  and  that  he  had  given  one  of  the 
said  subpoenas  to  Alexander  Stewart,  and  hired  him  to  go  to  the  resi- 
dence of  said  witness  and  subpoena  him ;  and  that  he  had  been  informed 
by  said  Stewart  that  he  had  subpoenaed  said  witness  to  attend  the  trial 
of  said  cause  on  said  day,  and  that  he  was  sick  and  confined  to  his  bed, 
and  could  not  come  as  he  was  also  informed  by  said  Stewart ;  and  that 
the  said  Smith  was  a  material  witness  for  him  on  the  trial  of  said  cause, 
and  that  he  could  not  safely  proceed  to  the  trial  thereof  without  his 
testimony,  and  that  he  expected  the  said  Alexander  Stewart  in  court 
every  moment,  and  he  would  then  prove  by  him  that  said  Smith  had 
been  subpoenaed  and  was  sick  and  unable  to  attend  said  trial. 

But  the  undersigned  further  says,  that  no  evidence  whatever  was 
offered  to  him  to  show  that  any  subpoena  had  in  fact  been  served  upon 
the  said  Smith  by  the  said  Stewart,  or  by  any  person,  or  that  Smith 
was  sick  or  unable  to  attend,  or  that  said  Stewart  had  ever  been  to  his 
house  to  subpoena  him.  The  undersigned  denies  that  he  refused  to 
wait  a  few  moments  for  the  said  Stewart  as  requested  by  said  Eoe,  but, 
on  the  contrary,  says  that  at  the  request  of  said  Eoe,  he  waited  accord- 
ing to  his  best  recollection  and  belief,  about  half  an  hoiir  for  said 
Stewart,  who  not  then  having  arrived,  the  undersigned  proceeded  to 
the  trial  of  the  said  cause,  and  refused  to  grant  said  Eoe  a  further  ad- 
journment, because  it  was  considered  that  he  had  not  shown  himself  to 
be  legally  entitled  to  such  adjournment. 

Dated  Johnstown,  August  31,  1865. 

EICHAEDSON  P.  CLAEK,  Justice  of  the  Peace. 

§  7.  Preparation  for  trial,  and  proceedings  before  trial.  When 
the  appellant  is  not  entitled  to  a  new  trial  in  the  appellate  court,  or 
where  he  has  not  demanded  it  in  his  notice  of  appeal,  either  party  may 
bring  the  appeal  to  a  hearing  in  the  appellate  court,  by  serving  upon 
the  adverse  party,  at  least  eight  days  before  the  term,  a  notice  of  hear- 
ing or  argument,  for  any  term  of  the  appellate  court,  held  after  the 
return  is  filed,  at  which  such  an  appeal  can  be  heard.  Vol.  1,  p.  59, 
§  3062.  The  county  judge  appoints  the  times  and  places  for  holding 
terms  of  his  court.  At  least  two  terms  for  the  trial  of  issues  of  law  or 
of  fact  must  be  appointed  to  be  held  in  each  year.  Each  term  must 
be  held  at  the  place  designated  by  statute  for  that  purpose,  except  that 
the  county  judge  may,  from  time  to  time,  adjourn  a  term  to  any  place 
within  the  county  for  the  hearing  and  decisions  of  motions  and  appeals, 
and  trials  and  other  proceedings  without  a  jury,  and  may  appoint  as 
many  terms  as  he  thinks  proper  to  be  held,  either  at  the  court-house, 
122 
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or  elsewhere  in  the  county,  for  the  same  purpose.  Code  of  Civil  Pro., 
§  355.  Notices  of  the  time  and  place  of  holding  these  terms  are  pub- 
lished in  the  State  paper  and  in  at  least  one  newspaper  printed  in  the 
county  where  the  court  is  to  be  held.  Id.,  §  356.  If  tlie  appeal  is  to 
the  Superior  Court  of  Buffalo,  it  must  be  heard  at  a  General  Term  of 
that  court.  Yol.  1,  p.  59,  §  3062.  The  appointment  of  terms  for  this 
court,  and  the  publication  of  notice  of  the  times  and  place  of  holding 
them,  are  regulated  by  the  Code.     See  Code  of  Civil  Pro.,  §§  280,  296. 

Notice  of  argument. 
(Title  of  the  cause.) 

SlE  —  Take  notice.  That  the  appeal  herein  will  be  brought  on  for 
argument  before  this  court  at  the  next  term  thereof,  to  be  held  at  the 
court-house  in  the  village  of  Johnstown,  on  the  25th  day  of  September, 
1882,  at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  bo  heard. 

Dated  the  lUh  day  of  Septemher,  1882. 

Yours,  etc., 

T.Z., 
Attorney  for  Appellant,  Johnstown,  N.  Y. 
To  D.  M.,  Esq.,  Attorney  for  Respondent. 

When  the  appeal  is  brought  for  the  purpose  of  obtaining  a  new  trial 
in  the  appellate  court,  the  action  is  not  deemed  at  issue  therein  until 
after  the  expiration  of  ten  days  from  the  time  of  filing  the  justice's  re- 
turn. Vol.  1,  p.  61,  §  3071.  After  the  action  is  deemed  at  issue  in 
the  appellate  coiirt,  all  the  proceedings  therein  are  the  same  as  if  it 
had  been  commenced  in  that  court,  except  as  otherwise  specially 
prescribed  by  chapter  19  of  the  Code-  lb.  A  notice  of  trial  cannot, 
therefore,  be  served  until  the  expiration  of  ten  days  from  the  filing 
of  the  return.  But  at  any  time  after  the  cause  is  at  issue,  and  at  least 
fourteen  days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.     Code  of  Civil  Pro.,  §  977. 

Notice  of  trial. 
{Title  of  the  cause.) 

SiK  —  This  action  will  be  brought  to  trial  at  the  next  term  of  this 
court  to  be  held  at  the  court-house  in  the  village  of  Fonda,  in  the 
county  of  Montgomery,  on  the  16th  day  of  October,  1882. 
Dated  the  M  day  of  October,  1882. 

Yours,  etc., 

Y.  &  Y., 
Attorneys  for  Appellant. 
To  H.  B.  C,  Esq.,  Attorney  for  Respondent. 
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If  the  cause  is  not  disposed  of  at  the  term  for  which  the  notice  of 
trial  or  of  argument  was  served,  a  new  notice  will  be  required  to  bring 
the  cause  to  trial  or  argximent  at  a  subsequent  term.  See  Matthews  v. 
Arnold,  14  Hun,  376 ;  Code  of  Cisdl  Pro.,  §  977. 

Putting  the  cause  on  the  calendar.  The  party  who  serves  a  notice 
of  trial  or  of  argument  should  also  file  with  the  clerk  of  the  appellate 
court  a  note  of  issue  to  guide  him  in  making  up  the  calendar.  The 
note  of  issue  must  be  filed  at  least  twelve  days  before  the  commence- 
ment of  the  term.  It  must  state  the  title  of  the  action,  the  names  of 
attorneys,  the  date  of  the  issue,  the  nature  of  the  issue,  whether  of  fact 
or  of  law,  and  if  an  issue  of  fact,  whether  it  is  triable  by  a  jury  or  by 
the  court  without  a  jury.  Code  of  Civil  Pro.,  §  977.  Upon  the  filing 
of  the  note  of  issue  the  clerk  will  place  the  cause  upon  the  calendar. 

Note  of  issue. 
FULTON  COUNTY  COUET. 


Jokn  Doe,  respondent, 

agit. 
Eichard  Eoe,  appellant. 


Y.  &.  Y.,  Attorneys  for  respondent. 
H.  B.  C,  Attorney  for  wppellcmt. 


Date  of  issue,  September  2,  1882. 

Issue  of  fact,  triable  by  a  jury ;  or,  issue  of  law. 

When  the  appeal  is  taken  for  a  new  trial  in  the  appellate  court,  and 
the  cause  is  not  disposed  of  at  term  for  which  it  is  noticed,  a  new  note 
of  issue  will,  as  a  general  rule,  be  required  to  place  the  ca^^se  on  the 
calendar  for  a  subsequent  term.  See  Code  of  Civil  Pro.,  §  977.  But 
where  the  appeal  is  not  brought  for  a  new  trial,  and  has  once  been 
placed  upon  the  calendar,  it  must  be  continued  thereupon  without 
further  notice  until  it  is  regularly  disposed  of.  Vol.  1,  p.  59,  §  3062. 
A  new  note  of  issue  need  not  be  served  for  each  successive  term. 
Matthews  v.  Arnold,  14  Hun,  376.  If,  after  being  regularly  placed 
upon  the  calendar,  neither  party  brings  it  to  a  hearing  before  the  end 
of  the  second  term  thereafter,  at  which  it  might  be  noticed  for  hearing, 
and  heard,  the  court  must  dismiss  the  appeal  unless  it  directs  it  to  be 
continued  for  cause  shown.  Yol.  1,  p.  59,  §  3062.  And  see  Matthews 
V.  Arnold,  14  Hun,  376. 

Service  of  aifidavits  excusing  default.  The  Code  provides  that 
if  the  appeal  is  taken  by  a  defendant  who  failed  to  appear  before  the 
justice,  either  upon  the  return  of  the  summons  or  at  the  time  to  which 
the  trial  of  the  action  was  adjourned,  and  he  shows,  by  affidavit,  or 
otherwise,  that  manifest  injustice  has  been  done,  and  renders  a  satis- 
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factory  excuse  for  his  default,  the  appellate  court  may,  in  its  discretion, 
set  aside  the  judgment  appealed  from,  or  stay  proceedings  thereunder, 
and  by  order  direct  a  new  trial  before  the  same  justice,  or  before 
another  justice  of-  the  same  county,  designated  in  the  order,  at  such  a 
time  and  place  specified  in  the  order,  upon  such  terms  as  it  deems 
proper.     Vol.  1,  p.  59,  §  3064. 

The  section  cited  applies  only  to  appeals  in  which  the  appellant  is  not 
entitled  to  or  has  not  demanded  a  new  trial  in  the  appellate  court.  If 
an  issue  of  fact  or  of  law  was  joined  before  the  justice,  and  the  appel- 
lant has  demanded  a  new  trial  in  the  appellate  court,  in  a  proper  case, 
he  is  entitled  to  a  new  trial,  as  a  matter  of  right,  whether  he  was  or 
was  not  present  at  the  trial.  Id.,  p.  60,  §  3068.  If,  however,  he 
did  not  appear  before  the  justice  at  the  return  of  the  summons,  and  no 
issue  was  joined,  his  remedy  is  by  an  application  fOr  a  new  trial  before 
the  justice,  under  section  30G4  of  the  Code  above  cited. 

The  proof  excusing  the  default,  and. showing  the  injustice  of  the 
judgment  appealed  from,  may  be  made  by  afiSdavits,  or  by  oral 
evidence  introduced  upon  the  hearing  of  the  appeal.  If  affidavits  are 
used  they  may  be  served  with  the  notice  of  appeal,  or  at  any  time  after- 
ward before  the  hearing,  provided  they  are  served  at  least  eight  days 
before  the  commencement  of  the  term  of  the  County  Court ;  or,  in 
other  words,  if  they  are  served  as  is  required  in  the  case  of  the  service 
of  the  notice  of  argument. 

The  form  of  the  affidavit  is  similar  to  other  affidavits,  except  that  it 
states  with  particularity  the  excuse  for  the  default,  and  it  shows  clearly 
that  injustice  had  been  done. 

In  entitling  the  affidavits  served  it  will  be  remembered  that  no  ap- 
peal is  pending  until  the  notice  of  appeal  is  served  ;  and  for  that  reason, 
if  the  affidavits  are  made  before  the  notice  of  appeal  is  served,  they 
ought  to  be  entitled  in  the  court  below  ;  while  if  they  are  served  after 
the  service  of  the  notice  of  appeal,  they  ought  to  be  entitled  in  the 
County  Court.  The  title  of  an  action  is  not  changed  by  an  appeal. 
But,  after  an  appeal  is  brought,  all  affidavits  ought  to  be  entitled  in  the 
appellate  court  instead  of  the  court  below.  Cliokman  v.  Gliekman,  1 
ISr.  T.  611.  If,  however,  a  mistake  should  be  made  in  that  respect,  the 
court  would  disregard  the  error,  if  the  opposite  party  was  not  misled  in 
consequence.  Bowmam,  v.  Sheldon,  5  Sandf.  657.  Or,  if  the  error 
could  not  properly  be  disregarded,  the  court  would  order  the  cause  to 
stand  over  for  the  purpose  of  allowing  new  affidavits  to  be  served  in 
case  there  was  good  reason  for  adopting  such  a  course.  And,  whenever 
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substantial  justice  would  be  promoted  by  such  a  practice,  tbat  would 
be  the  best  of  reasons  for  pursuing  it. 

If  the  affidavits  are  made  and  served  after  the  appeal«is  perfected, 
they  will  be  entitled  in  the  County  Court,  and  they  may  be  in  the  fol- 
lowing general  form : 

Form  of  affidavit  to  excuse  default. 
FULTON  COUNTY  COURT. 


John   Doe,  respondent, 

agst. 
Ricliard  Eoe,  appellant. 


EuLTON  County,  ss.  : 

Richard  Roe,  being  duly  sworn,  says,  that  he  is  the  defendant  and 
appellant  named  in  the  above-entitled  action ;  that  on  the  20th  day  of 
July,  1865,  a  judgment  was  rendered  against  this  deponent,  and  in 
favor  of  John  Doe,  the  respondent  and  plaintiff,  by  Richardson  P. 
Clark,  a  justice  of  the  peace  of  Johnstown,  in  Fulton  county,  for  the  sum 
of  $200,'  damages  and  costs ;  that  this  deponent  failed  to  appear  in  the 
action  before  the  said  justice  in  consequence  of  a  sudden  and  serious 
illness,  which  attacked  the  deponent  on  the  morning  of  the  day  on 
which  the  trial  was  had  ;  that  deponent  was  so  sick  as  to  be  confined  to 
his  bed,  and  to  be  under  the  care  of  a  physician ;  that  in  consequence 
of  such  sickness  this  deponent  was  unable  to  attend  the  trial  before  said 
lustice  or  to  go  after  his  counsel  to  attend  the  same,  as  deponent  had 
arranged  to  do  before  his  said  illness ;  that  deponent  had  retained  Mc- 
Intyre  Eraser,  Esq.,  as  his  counsel  to  defend  said  action,  and  had 
promised  to  call  and  notify  him  when  he  was  required  to  attend  the 
cause  in  court,  but  that  in  consequence  of  such  sickness  deponent  was 
unable  to  give  such  notice  to  said  Eraser  as  agreed,  and,  therefore,  said 
Eraser  did  not  attend  the  said  trial,  as  deponent  is  informed  _  and  be- 
lieves ;  that  the  said  judgment  was  rendered  in  the  absence  of  this  de- 
ponent, and  without  "any  appearance  by.him  in  the  court  below.  And 
deponent  further  says,  that  manifest  injustice  has  been  done  to  him  by 
the  rendition  of  said  judgment,  and  he  alleges  that  the  judgment  was 
rendered  upon  a  claim  made  by  the  plaintiff  for  goods,  wares  and 
merchandise  sold  and  delivered  to  this  deponent ;  that  the  plaintiff  re- 
covered a  judgment  for  $200,  which  is  the  full  value  of  the  goods  sold 
by  plainttfi  to  this  deponent ;  that  no  credit  was  given  to  deponent  for 
payments  made  for  such  goods,  etc. ;  that  on  the  1st  day  of  July,  1865, 
this  deponent  paid  to  said  plaintiff  the  sum  of  $100,  to  be  applied  on 
said  purchase-price ;  that  no  credit  was  given  nor  any  allowance  made 
on  said  trial  on  account  of  said  payment,  but  the  plaintiff  recovered 
judgment  for  the  entire  amount  of  his  claim ;  that  by  such  judgment 
manifest  injustice  was  done  to  this  deponent,  in  this,  that  said  judg- 
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ment  ought  not  to  liave  been  more  than  $100,  with  costs,  etc.,  instead 
of  the  sum  of  $200,  as  it  now  stands. 

Subscribed  and  sworn  before  me, )  RICHARD  EOE. 

this        day  of        1865.  [ 

Petee  "W.  Plaijtz,  Justice  of  the  Peace. 

In  a  case  Uke  that  supposed  in  the  foregoing  affidavit,  let  the  attorney 
also  make  an  affidavit  showing  his  non-attendance,  and  the  reasons 
therefor,  as  stated  in  the  affidavit  of  the  defendant. 

As  each  case  has  some  peculiarities  of  its  own,  so  the  affidavits  must 
be  drawn  in  such  a  manner  as  to  correspond  with  the  actual  facts  of 
the  particular  case.  And  it  is  a  safe  general  rule  to  make  as  strong  a 
case  as  possible  in  relation  to  the  excuse  for  the  default,  and  to  show 
that  manifest  injustice  has  been  done.  The  cases  relating  to  those 
points  will  be  fully  noticed  in  a  subsequent  place. 

After  the  affidavits  are  completed  copies  must  be  made  and  served 
upon  the  respondent,  or  his  attorney,  when  he  has  given  notice  of  re- 
tainer. No  affidavits  or  notices  need  be  served  upon  the  justice  who 
tried  the  cause. 

The  affidavit  served  upon  the  respondent  ought  to  be  accompanied  by 
a  notice  stating  the  object  of  the  affidavits  and  that  they  will  be  used 
upon  the  hearing  of  the  cause. 

This  notice  may  be  in  the  following  form  : 

Form  of  notice  served  with  affidavits. 
{Title  as  in  last  affidavit,  ante,  973.) 

SiE  —  Take  notice,  that  the  affidavits,  with  copies  of  which  you  are 
herewith  served,  will  be  read  on  the  argument  of  the  appeal  in  this 
action,  for  the  purpose  of  obtaining  a  new  trial ;  to  excuse  the  default 
of  this  appellant;  and  to  show  that  manifest  injustice  has  been  done 
to  him  by  the  judgment  rendered  in  the  court  below. 
Dated  Johnstown,  August  9,  1865. 

Yours,  etc., 

A.  McFARLAN, 

Attorney  for  AjppellaM. 
To  Maetin  MoMaetin,  Esq., 

Attorney  for  Respondent. 

This  notice  and  the  copies  of  affidavits  ought  to  be  served  at  the 
least  as  early  as  eight  days  before  the  sitting  of  the  court.  And  this 
will  enable  the  respondent  to  controvert  or  explain  any  of  the  facts 
stated  in  the  affidavits,  if  he  desires  to  do  so. 

The  statute  does  not  declare  in  express  terms  that  witnesses  may  be 
orally  examined  for  the  purpose  of  determining  whether  the  default 
is  excused,  and  whether  manifest  injustice  has  been  done  to  the  appel- 
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lant.  But  it  provides  that  a  new  trial  may  be  ordered,  if  it  appears  by 
the  affidavits  served  by  the  appellant,  or  otherwise,  that  injustice  has 
been  done,  and  that  a  sufficient  excuse  is  shown.  It  is  difficult  to 
see  how  these  facts  could  appear  unless  oral  evidence  is  allowed  for 
that  purpose,  since  the  fact  of  injustice  and  of  a  reasonable  excuse 
would  not  usually  appear  in  the  return,  and  some  other  evidence  is  in- 
tended than  the  affidavits  of  the  appellant. 

If  either  party  intends  to  call  witnesses  to  be  examined  orally  upon 
these  questions,  it  would  be  proper  to  require  them  to  give  notice  of 
such  iatention,  which  would  enable  the  opposite  party  to  produce  wit- 
nesses if  he  desires. 

To  require  such  a  notice  in  this  case  is  the  same  in  principle  as  that 
requiring  the  service  of  copies  of  the  affidavits  on  the  part  of  the 
appellant. 

The  statute  does  not  in  terms  require  the  service  of  copies  of  the 
affidavits,  or  the  giving  of  any  notice,  but  the  analogies  of  the  practice 
require  it  to  be  done,  and  for  that  reason  the  courts  always  enforce  a 
I'ule  which  is  so  wise  and  so  just  to  the  parties,  and  so  convenient  to  the 
court. 

The  power  to  order  a  new  trial  is  not  conferred  unless  the  applica- 
tion is  made  by  a  defendant.  The  statute  does  not  apply  to  a  case  in 
which  a  plaintiflE  is  nonsuited  in  consequence  of  a  default.  His  remedy 
in  such  a  case  is  by  bringing  a  new  action. 

The  statute  requires  the  defendant  to  render  a  safo'sf^c^y  excuse  for 
his  default.  A  satisfactory  excuse  is  such  as  the  court  can  pro- 
nounce legally  sufficient,  and  such  as  is  reasonable  under  the  circum- 
stances of  the  case.     See  ante,  117. 

Upon  the  whole  proof  offered,  it  is  left  entirely  discretionary  with 
the  appellate  court  whether  to  grant  relief  or  refuse  it.  But,  as  a 
general  rule,  the  court  will  exercise  this  power  liberally  for  the  further- 
ance of  justice,  and  in  doubtful  cases  will  be  inclined  to  order  a  new 
trial,  where  both  parties  can  have  a  fuU  and  a  fair  hearing. 

There  are  several  cases  which  decide  what  constitutes  a  satisfactory 
excuse.  In  Gamp  v.  Stewart,  2  E.  D.  Smith,  88,  it  appeared  from  the 
affidavits  of  the  defendant  that  he  was  under  the  necessity  of  leaving 
town ;  that  he  had  prepared  his  defense  with  all  proper  instructions, 
and  had  given  the  matter  in  charge  of  a  young  man  who  was  specially 
enjoined  to  deliver  them  to  the  defendant's  attorney,  with  a  request 
that  he  would  attend  on  the  return  day  of  the  summons ;  and  that  the 
yoimg  vasixx  forgot  to  do  it,  and  this  was  held  to  be  a  sufficient  excuse. 
So,  where  it  appeared  that  the  defendant  delivered  the  summons  to  his 
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attorney,  with  a  request  that  he  would  appear  and  answer,  which  he 
promised  to  do,  but  that  such  attorney  was  under  the  necessity  of 
leaving  town,  and  he,  therefore,  intrusted  the  summons  to  another 
attorney,  who  promised  to  appear ;  that  the  latter,  owing  to  the  loss  of 
a  key,  was- unable  to  procure  the  summons,  and  he,  therefore,  went  to 
a  wrong  court,  and  before  his  arrival  at  the  proper  court,  a  judgment 
had  been  taken  by  default,  and  this  was  considered  a  sufficient  excuse. 
Lent  V.  Jones,  4  E.  D.  Smith,  52. 

So,  where  the  affidavit  showed  that  the  defendant  had  retained  an 
attorney  to  appear  in  the  action ;  that  he  left  his  residence  for  the  court- 
room, and  in  time  to  reach  it  at  the  hour  when  the  summons  was  re- 
turnable ;  that  the  attorney  was  met  in  the  street  by  a  client,  who  en- 
gaged him  in  a  conversation  upon  a  special  matter  of  business  ;  that 
through  a  misapprehension  as  to  the  lapse  of  time,  such  attorney  failed 
to  reach  court  until  fifteen  minutes  after  the  proper  time ;  that  the 
plaintiff,  and  his  counsel,  and  witnesses  were  there  in  court,  and  that 
the  plaintiff  refused  to  open  the  default,  and  allow  a  trial  upon  the  pay- 
ment of  costs,  etc.,  and  this  was  held  to  be  a  reasonable  and  satisfactory 
excuse.     Seymour  v.  £Jlmer,  4  E.  D.  Smith,  199. 

So,  where  a  summons  stated  that  the  defendant  was  required  ' '  to 
answer  the  complaint  of  the  plaintiff  for  professional  services,"  and  it 
appeared  that  the  defendant  had  good  reason  to  believe,  from  the  word- 
ing of  the  summons,  and  the  facts  within  his  knowledge,  that  the  action 
was  for  a  claim  which  he  admitted  to  be  due,  and  for  that  reason  he, 
failed  to  appear  before  the  justice,  whereupon  the  plaintiff  recovered 
judgment  for  a  greater  sum,  and  upon  an  entirely  different  claim,  this 
was  held  sufficient  as  an  excuse.  Bissell  v.  Dean,  3  E.  D.  Smith, 
172. 

So,  where  it  is  shown  that  the  defendant  himself  mistook  the  return 
day  of  the  summons,  and  for  that  reason  failed  to  appear,  the  court  may 
relieve  him,  Gottsberger  v.  Earned,  2  E.  D.  Smith,  128,  especially 
where  it  appears  that  the  defendant  acted  upon  his  mistaken  impression 
and  appeared  at  the  time  which  he  supposed  was  the  correct  one. 
Gardner  v.  Wight,  3  E.  D.  Smith,  334. 

Where  it  is  evident  that  a  defendant  really  intended  to  appear  and 
defend  an  action,  and  that  he  has  a  good  defense  thereto,  either  partial 
or  total,  and  that  he  failed  to  appear  in  consequence  of  any  excusable 
mistake,  he  ought  to  be  relieved  upon  proper  terms. 

The  manner  of  serving  process  may  be  such  as  to  excuse  a  defend- 
ant from  appearing  in  the  action,  and  to  entitle  him  to  relief  against  a 
judgment  entered  by  default  upon  such  service.     And  where  the  ap- 
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pellate  court  is  satisfied,  from  the  affidavits,  that  the  process  was  not 
served  at  all,  or  that  it  was  so  improperly  or  defectively  served  that  the 
defendant  was  not  duly  apprised  of  its  nature  and  effect,  the  default 
will  be  opened  and  a  new  trial  ordered.  Carroll  v.  Goslin,  2  E.  D. 
Smith,  376 ;  ante,  138. 

Where  an  issue  has  been  joined,  and  the  cause  adjourned  to  a  speci- 
fied day  for  trial,  but  previous  to  that  day  there  is  a  negotiation  between 
the  parties  relative  to  the  adjournment  of  the  cause  to  a  still  further 
day,  and  the  defendant  actually  believes  that  such  adjournment  has 
been  agreed  on,  and  he  consequently  remains  absent  or  fails  to  appear 
at  the  trial,  this  will  be  a  good  excuse  and  a  sufficient  ground  for 
opening  the  default,  if  he  also  shows  that  manifest  injustice  has  been 
done.     ArTnst/rong  v.  Craig,  18  Barb.  387. 

So,  where  the  acts  of  the  plaintiff  prevent  the  defendant  from  ap- 
pearing, and  a  default  is  taken,  this  will  be  a  good  excuse  for  the  de- 
fault. And  where  a  plaintiff  obtains  a  judgment  by  default  before  the 
proper  time,  upon  a  false  statement  that  the  defendant  does  not  in- 
tend to  appear,  and  when  he  does  in  fact  appear  at  the  proper  time, 
but  after  judgment  has  been  rendered  against  him,  this  will  be  a  good 
ground  for  reversing  the  judgment.  Beach  v.  MoQann,  1  Hilt.  256. 
And  if  these  facts  appear  in  the  return,  there  will  not  need  to  be  any 
proof  of  them  by  affidavits.  lb. 

So,  where  it  appeared  by  the  return  that  the  defendant  appeared  be- 
fore a  justice,  at  the  proper  hour,  on  the  return  day  of  a  summons  which 
had  been  served  upon  him,  and  asked  the  justice  for  his  case,  when 
the  justice  mistakenly  informed  him  that  no  such  cause  was  pending 
before  him,  iipon  which  the  defendant  left  court,  but  afterward  the 
justice,  upon  discovering  the  mistake  adjourned,  the  cause  to  another 
day,  when  a  judgment  was  rendered  against  the  defendant  by  default, 
this  was  held  to  be  erroneous,  and  the  judgment  was  reversed.  Murling 
V.  Grote,  1  Hilt.  116  ;  S.  C.,-  3  Abb.  109. 

So,  where  a  defendant  appeared  at  the  proper  time  and  place  for  the 
return  of  a  summons  which  had  been  served  upon  him,  and  the  justice 
informed  him  that  the  action  was  discontinued,  whereupon  the  defend- 
ant left  court,  and  the  plaintiff  soon  after  appeared,  and  the  justice  then 
proceeded  and  heard  the  cause  and  gave  judgment  for  the  plaintiff,  in 
the  absence  of  the  defendant,  this  was  held  to  be  error,  and  the  judg- 
ment was  reversed.     Tyler  v.  OVney,  12  Johns.  378. 

Where  the  defendant  has  appeared  and  litigated  the  cause  in  the 
court  below,  the  case  does  not  fall  within  the  provisions  of  section 
3064  of  the  Code,  because  that  merely  provides  for  cases  in  which  the 
123 
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defendant  failed  to  appear  on  the  trial  before  the  justice.  And  it  has 
been  held  that  the  rule  is  the  same  where  there  has  been  an  appear- 
ance by  an  attorney  who  swears  to  his  authority  to  appear  for  the  de- 
fendant, that  if  the  attorney  is  responsible,  and  appeared  without  au- 
thority, the  defendant  wiU  be  bound  by  his  acts,  and  must  seek  his  remedy 
by  action  against  the  attorney ;  but  that  if  the  attorney  is  irresponsible 
the  court  may  relieve  the  defendant  from  the  consequences  of  the  acts 
of  the  attorney,  and  open  the  cause  as  though  a  default  had  been  taken. 
Armsimong  v.  Craig,  18  JBarb.  387 ;  Allen  v.  Stone,  10  id.  547.  But 
since  the  decision  of  these  cases  the  Court  of  Appeals  has  held  that  the 
rules  applicable  to  the  unauthorized  appearance  of  an  attorney  in  a 
court  of  record  has  no  application  to  a  similar  appearance  in  a  justice's 
court ;  that  the  appearance  therein  is  governed  by  the  general  laws  of 
agency  ;  that  if  the  appearance  is  unauthorized,  it  does  not  bind  the 
party  ;  and  if  authorized,  the  authority  must  appear.  Sjperry  v.  JSey- 
nolds,  65  IS".  T.  179.  The  doctrine  that  the  right  of  a  defendant  to 
rehef  from  an  actual  and  excusable  default  in  an  action  before  a  justice 
is  to  depend  upon  the  responsibility,  or  want  of  responsibility,  of  a 
person  who  assumed  to  act  therein  in  his  behalf  without  authority, 
must  be  regarded  as  exploded  ;  and  upon  proof  of  the  unauthorized  ap- 
pearance, the  defendant  is  entitled  to  the  same  relief  as  in  6ase  of  an 
ordinary  default. 

If  the  attorney  appears  for  a  defendant,  and  at  his  request,  or  by  his 
authority,  litigates  the  cause,  there  will,  of  course,  be  no  relief  under 
section  3064.  Edwards  v.  Drew,  2  E.  D.  Smith,  55  ;  Bimker  v.  Lat- 
son,  1  id.  410. 

Cases  sometimes  occur  in  which  relief  is  granted  in  cases  where  an 
attorney  had  been  retained  to  appear  and  defend  an  action,  but  failed 
to  do  so. 

There  are  some  cases  in  which  the  negligence  of  the  attorney  may 
deprive  a  defendant  of  relief  from  a  default.  In  Mulhern  v.  Hyde, 
3  E.  D.  Smith,  177,  the  defendant  suffered  a  default  and  then  asked 
relief  upon  affidavits  showing  that  he  and  his  counsel  were  prevented 
from  attending  the  trial  in  consequence  of  engagements  elsewhere,  but 
without  stating  the  nature  of  those  engagements.  The  court  refused 
to  open  the  default,  and  said :  "  We  can  never  sanction  a  practice  that 
a  defendant  and  his  counsel  may  absent  themselves  from  the  court  on 
the  day  of  trial,  and  then  offer  a  mere  allegation  of  other  engage- 
ments as  an  excuse  for  their  failure  to  appear,  and  as  a  ground  for  set- 
ting aside  the  judgment."  In  Fowler  v.  Golyer,  2  E.  I).  Smith,  125, 
126,  the  court  said :  "  The  default  in  this  case  was  taken  in  the  court- 
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room,  after  eleven  o'clock  of  the  day  on  which  the  summons  was 
returnable.  The  defendant's  attorney  appears  to  have  absented  himself 
form  the  court  until  after  that  hour,  when  the  summons  was  returnable 
at  ten.  We  do  not  think  that  going  to  attend  to  other  business  is  nec- 
essarily a  gooA  excuse  for  setting  aside  a  judgment.  An  application 
should  at  least  be  made  to  the  court  below  for  an  opportunity  to  attend 
to  other  business,  if  necessary,  before  leaving  the  court." 

Where  a  summons  is  served  by  copy,  which  the  defendant  puts  into 
his  pocket,  and  he  forgets  the  matter  until  after  a  judgment  has  been 
rendered  against  him,  the  courts  will  not  consider  his  f  orgetf  ulness  a 
sufficient  excuse.  Ball  v.  Mander,  19  How.  468,  especially  where  it 
appears  that  the  defendant  paid  more  attention  to  playing  cards  than 
to  the  process  of  the  court,  and  where  it  is  evident  that  there  is  no  sub- 
stantial defense.  lb. 

Where  issue  has  been  joined  and  the  cause  adjourned  to  a  day  for 
trial,  the  mere  fact  that  the  defendant /b/'^o^  the  day  of  trial  is  not  a 
sufficient  excuse  when  not  accompanied  by  any  explanatory  circum- 
stances accounting  for  a  default.  Beebe  v.  Roberts,  3  E.  D.  Smith, 
194.  So,  where  a  defendant  neglects  to  attend  on  the  day  of  trial, 
until  after  judgment  has  been  rendered  against  him,  it  will  not  be  a 
sufficient  excuse  to  allege  in  his  affidavits  that  he  was  ignorant  of  law 
jproceedings,  especially  where  it  appears  that  he  went  in  search  of  counsel 
in  due  season,  and  on  not  finding  him  did  not  attend  court  until  after 
judgment  had  been  rendered.  Mayor,  etc.,  of  New  Yorh  v.  Green,  1 
Hilt.  393.  His  alleged  ignorance  is  no  excuse  for  not  obeying  the 
summons,  by  appearing  at  the  time  and  place  named  in  the  summons, 
lb.  This  case,  however,  was  mainly  decided  upon  the  ground  that  no 
proof  was  made  that  manifest  injustice  had  been  done. 

If  the  case  is  one  which  is  tried  by  a  court  in  which  numerous  causes 
are  pending  and  called  in  their  order,  as  in  the  Marine  Court  of  New 
York,  it  will  not  be  sufficient  ground  for  opening  the  default  where 
the  defendant  alleges  as  an  excuse  that  he  was  present  in  court,  but 
did  not  hear  the  cause  called,  if  he  fails  to  show  that  injustice  has  been 
done  to  him,     Foster  v.  Capewell,  1  Hilt.  47. 

So,  if  the  action  is  one  which  is  founded  upon  an  assigned  demand, 
it  will  not  be  a  sufficient  excuse  for  a  default  to  show  that  the  defend- 
ant was  negotiating  with  the  assignor  for  a  settlement  of  the  claim, 
after  notice  of  assignment,  and  that  he  omitted  to  appear  at  the  trial, 
upon  a  promise  of  such  assignor  to  stop  the  proceedings  in  the  action. 
Travis  v.  Bassett,  3  E.  D.  Smith,  171.  But  if  such  negotiation  had 
occurred  between  the  actual  plaintiff  and  the  defendant,  and  the  plaint- 
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iff  had  promised  to  stop  the  proceedings,  and  the  defendant,  acting 
upon  such  promise,  had  remained  absent  on  the  day  of  the  trial,  this 
would  be  a  sufficient  excuse  for  setting  aside  any  judgment  obtained 
in  violation  of  such  promise.  Armstrong  y.  Craig,  18  Barb.  387.  And 
whenever  a  plaintiff  is  guilty  of  a  fraudulent  practice  which  prevents 
the  defendant  from  attending  the  trial,  the  court  will  regard  this  as  a 
good  excuse  for  not  appearing,  and  will  set  aside  the  judgment  so  fraud- 
ulently obtained.  lb. 

The  various  cases  which  have  been  referred  to  upon  the  question  of 
sufficiency  or  insufficiency  of  excuse  have  not  been  cited  as  establishing 
any  particular  rule  of  law,  but  rather  as  showing  what  practice  usually 
prevails  upon  such  facts  and  circumstances  as  appeared  in  those  cases, 
and  as  a  guide  to  the  defendant  or  his  attorney  in  drawing  the  neces- 
sary affidavits. 

To  entitle  a  defendant  to  relief  against  a  default  in  the  court  below, 
it  is  not  sufficient  to  show  a  good  excuse  for  the  failure  to  appear  ;  it 
is  also  indispensable  to  show  that  manifest  injustice  has  been  done  by 
the  rendition  of  the  judgment.  Proof,  either  of  a  good  excuse  or  of 
manifest  injustice,  when  taken  separately,  will  not  be  sufficient,  since 
it  fails  to  meet  the  statutory  requirement  that  both  facts  shall  be  proved 
before  relief  is  to  be  granted. 

In  drawing  the  affidavits  of  the  defendant,  it  will  not  be  sufficient 
to  rely  upon  a  mere  statement  or  allegation  that  injustice  has  been 
done.  The  statute  requires  that  it  shall  be  shown  that  mcmifest  injus- 
tice has  been  done.  From  the  language  used,  it  is  evident  that  it  was 
intended  that  injustice  must  be  shown  in  a  proper  manner  by  legal 
proof,  which,  in  such  a  case,  may  be  by  affidavits  showing  the  facts  and 
circumstances  from  which  it  may  be  legally  inferred  that  injustice  has 
been  done.  If  the  affidavits  of  the  defendant  show  the  nature  of  the 
plaintiff's  demand,  and  the  nature  of  the  defense  which  the  defendant 
desires  to  interpose,  and  that  it  is  probable  that  he  can  establish  such 
defense  upon  a  fair  trial,  this  will  be  showing  enough  to  authorize  the 
legal  inference  that  injustice  had  been  done.  And  in  every  ease  in 
which  there  is  a  valid  or  legal  defense  to  an  action  which  .las  been  lost 
by  reason  of  the  default,  it  is  easy  to  state  siich  facts  and  circumstances 
as  will  satisfy  the  appellate  court  that  justice  requires  a  new  trial,  and 
'when  this  is  done,  it  is  showing  manifest  injustice  within  the  mean- 
ing of  the  statute. 

A  party  may  have  suffered  injustice  by  being  deprived  of  his  defense 
\ipon  a  default  taken  against  him  in  the  court  below ;  and  he  may  also 
fail  to  attain  a  remedy  in  the  appellate  court,  if  he  is  again  so  negligent 


THE  PRACTICE  OE  APPEALS.  981 

Service  of  affidavits  excusing  default. 

or  SO  unfortunate  as  not  to  present  proper  facts  and  circumstances  en- 
titling him  to  relief.  A  defendant  may  have  a  case  in  which  a  mere 
statement  of  the  facts  and  circumstances  in  his  affidavits  would  entitle 
him  to  relief ;  and  yet  should  he  fail  to  present  them  to  the  court,  but 
rely  upon  a  mere  affidavit  of  merits  in  the  usual  form,  he  would  fail  to 
secure  any  relief  from  the  default  and  judgment  below.  Fowler  v. 
Golyer,  2  E.  D.  Smith,  125 ;  Armstrong  v.  Craig,  18  Barb.  387.  It  is 
not  sufficient  to  state  mere  conclusions  from  facts,  but  the  facts  them- 
selves must  be  stated  in  such  a  manner  that  the  court  will  be  authorized 
to  infer  from  such  facts  that  injustice  has  been  done.  lb. 

The  defendant  must  show  such  facts  as  satisfy  the  court  that  he  has 
a  valid  defense,  either  in  whole  or  in  part,  to  the  action ;  and  merely 
showing  that  an  answer  was  interposed  which  set  up  a  particular  de- 
fense, without  any  proof  that  the  defense  is  true  in  fact,  will  not  be 
sufficient.  Mix  v.  White,  1  E.  D.  Smith,  614. 

In  Mayor,  etc.,  of  New  York  v.  Oreen,  1  Hilt.  394,  395,  the  court 
used  the  following  language  in  reference  to  a  defendant's  affidavit: 
"  Nor  does  it  appear  from  his  affidavit  that  injustice  has  been  done.  He 
states  in  it  that  '  he  denies  that  he  has  violated  any  of  the  ordinances  of 
the  plaintiff's  in  manner  and  form  as  set  forth  in  the  complaint.'  This 
is  a  mere  matter  of  opinion,  whether  or  not  he  has  violated  them.  If 
he  wished  to  satisfy  the  court  that  injustice  had  been  done  by  the  judg- 
ment, he  should  have  shown,  by  a  statement  of  facts,  that  the  charge 
made  out  by  the  evidence  on  the  trial  was  not  true.  On  the  contrary, 
he  does  no  such  thing.  He  asks  this  court  to  decide  that  injustice  has 
been  done  him  by  the  judgment,  because  he  swears  that  he  denies  that 
he  has  violated  the  ordinances.  He  does  not  even  swear  that  he  has 
not  violated  them,  but  he  affirms  that  he  denies  the  violation,  when  the 
truth  of  such  denial  is  not  sworn  to.  If  a  defendant  wishes  to  obtain 
a  new  trial  in  such  a  case,  he  must  point  out  the  mode  in  which  injus- 
tice has  been  done,  and  leave  to  the  court,  and  not  assume  himself,  the 
decision  of  that  question." 

Where  the  affidavits  show  that  the  plaintiff  took  judgment  by  default 
for  the  entire  amount  of  his  demand  without  crediting  payments  which 
had  been  made  thereon,  this  will  be  show  ing  that  manifest  injustice  has 
been  done.     Bissell  v.  Dean,  3  E.  D.  Smith,  173. 

There  are  cases  in  which  an  omission  to  appear  and  set  off  a  demand 
will  not  bar  a  subsequent  action  by  the  defendant  for  the  amount  of 
his  claim ;  and  this  is  the  rule  in  courts  of  record,  in  which  a  party  may 
set  off  his  claim,  or  maintain  a  separate  action  for  it.  And,  in  those 
instances  in  which  a  like  rule  prevails  in  inferior  courts,  it  has  been. 
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held  that  it  will  not  be  any  ground  for  a  new  trial  to  show  that  the 
plaintiff  took  judgment  by  default  without  allowing  a  set-off,  for  the 
reason  that  a  defendant  may  still  recover  the  amount  of  his  demand  by 
action.  Travis  v.  Bassett,  3  E.  D.  Smith,  171.  This  last  case  was 
where  an  appeal  was  taken  from  the  Marine  Court  to  the  Court  of  Com- 
mon Pleas  in  New  York  city.  But,  even  though  the  defendant  might 
maintain  an  action  for  the  recovery  of  his  demand  in  such  a  case,  it  does 
not  follow  that  such  an  action  would  be  as  advantageous  as  the  right  of  set- 
off on  a  new  trial.  The  plaintiff  might  be  irresponsible,  and  the  defendant 
entirely  solvent ;  and,  in  such  a  case,  if  the  plaintiff  were  allowed  to 
enforce  his  judgment,  while  the  defendant  could  not  collect  his  claim, 
even  if  he  had  a  judgment,  the  proceeding  would  hardly  escape  the 
charge  of  manifest  injustice,  and  the  court  would  be  disposed  to  open 
the  default  and  order  a  new  trial,  so  that  the  defendant  may  have  an 
opportunity  of  deducting  the  amount  of  his  claim  from  the  plaintiff's 
demand. 

In  actions  in  justices'  courts,  an  omission  to  appear  and  set  off  a 
demand  incurs,  in  mosts  cases,  a  forfeiture  of  the  claim,  and  no  subse- 
quent action  can  be  maintained  for  its  recovery.  Yol.  1,  p.  28,  §  2947. 
For  this  reason,  a  County  Court  will  always  open  a  judgment  taken  by 
default  in  a  justice's  court,  when  it  appears  that  the  plaintiff  has  taken 
a  judgment  for  the  full  amount  of  his  claim  without  allowing  the 
amount  of  a  set-off  which,  in  justice,  ought  to  have  been  allowed  to  the 
defendant.  In  no  other  way  can  a  County  Court  prevent  manifest  in- 
justice, and  carry  into  effect  the  intention  of  the  Legislature ;  although 
this  rule  is  always  subject  to  the  qualification  that  the  defendant  has 
shown  a  satisfactory  excuse  for  his  default. 

From  the  cases  cited,  an  idea  may  be  formed  of  the  facts  and  circum- 
stances which  must  be  shown  by  affidavit  or  otherwise  to  entitle  a 
defendant  to  a  new  trial  before  a  justice  of  the  peace.  The  proceed- 
ings upon  the  argument  of  the  appeal  will  be  noticed  hereafter. 

Assigning  errors  in  fact.  The  Code  provides  that  where  an  ap- 
peal is  founded  upon  an  error  in  fact,  not  affecting  the  merits  of  the 
action,  and  not  within  the  knowledge  of  the  justice,  the  court  may  de- 
termine the  matter  upon  affidavits  or  in  its  discretion,  upon  the  exami- 
nation of  witnesses,  or  in  both  methods.     Vol.  1,  p.  57,  §  3057. 

This  is  no  new  power,  and  it  was  in  common  use  before  the  enact- 
ment of  the  Code.  And  to  those  who  are  not  familiar  with  legal 
principles  and  proceedings,  and  especially  those  who  are  not  familiar 
with  the  former  practice,  there  is  quite  a  liability  to  misapprehension 
as  to  the  meaning  of  the  terms  "  error  of  law,"  or  "  error  in  fact." 
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When  a  return  is  made  by  a  justice  upon  an  appeal  taken  for  the 
purpose  of  reviewing  the  proceedings  below,  iipon  the  facts  appearing 
in  the  return,  such  return  is  considered  as  a  record,  after  it  is  filed. 
And  if  there  are  any  errors  which  appear  from  the  face  of  the  record 
itself,  those  errors  are  errors  of  law ;  and  where  the  return  is  the  only 
evidence  of  the  erroneous  proceeding  below,  the  errors  disclosed  by  the 
return  are  always  termed  errors  in  law,  as  distinguished  from  error  in 
fact  in  the  proceedings.  For  errors  of  law  a  judgment  is  nearly  always 
reversible. 

When  a  return  is  made  but  it  does  not  set  out  the  errors  complained 
of,  although  there  are  errors  for  which  the  judgment  is  reversible,  but 
the  return  does  not  disclose  them  because  the  facts  did  not  occur  within 
the  knowledge  of  the  justice,  for  which  reason  he  is  neither  required 
nor  allowed  to  return  them,  the  remedy  of  the  aggrieved  party  is  by 
assigning  error  in  fact.  And  error  in  fact,  in  such  a  case,  means  some 
error  which  took  place  in  the  proceedings,  not  within  the  knowledge  of 
the  justice,  but  still  of  such  a  character  as  to  require  a  reversal  of  the 
judgment  below,  if  the  errors  are  properly  established.  From  what  has 
been  already  said,  it  is  evident  that  error  in  fact  does  not  mean  a  mere 
erroneous  decision  by  a  jury  or  by  the  justice,  upon  a  question  of  fact 
involved  in  the  trial  below,  for  such  a  matter  is  clearly  within  the 
knowledge  of  the  justice,  and  he  can  return  all  the  facts  relating  to 
such  trial.  And  it  will  be  remembered,  therefore,  that  a  mere  errone- 
ous decision  upon  a  question  of  fact,  upon  the  issues  raised  in  the  court 
below,  never  constitutes  what  is  known  as  error  in  fact.  Biglow  v. 
Sanders,  22  Barb.  147,  149  ;  Hurd  v.  JBeeman,  8  How.  254 ;  Adsit 
v.  Wilson,  Y  id.  64,  68,  69;  Lynch  v.  McBeth,  id.  113,  118.  But 
where  the  error  arises  from  some  incapacity  of  the  parties,  such  as  in- 
fancy, coverture  or  the  like,  or  from  some  defect  or  irregularity  in 
the  service  of  the  process  for  the  commencement  of  the  action,  or  for 
some  misconduct  of  the  jury  after  they  have  retired  for  deliberation,  or 
in  other  similar  cases  in  which  proof  of  such  error  must  be  made  in 
some  other  manner  than  by  the  justice's  return,  such  errors  are  properly 
termed  errors  in  fact.  See  Tanner  v.  Marsh,  53  Barb.  438 ;  S.  C,  36 
How.  140;  Willins  v.  ^ifheeler,  28  Barb.  669  ;  S.  0.,  17  How.  93;  8 
Abb.  116 ;  Fritze  v.  Pultz,  2  N.  T.  Civil  Pro.  Eep.  142,  147.  To 
illastrate  these  general  views,  a  few  of  the  numerous  cases  will  now  be 
cited. 

Where  a  constable's  return  is  erroneous  or  false  as  to  the  service  of 
process  upon  the  defendant,  he  may,  if  he  properly  objects  thereto  be- 
fore joining  issue,  or  if  he  does  not  appear  at  all  in  the  court  below, 


984  THE  PRACTICE  ON  APPEALS. 

Assigning  errors  in  fact. 

assign,  as  error  in  fact,  that  the  process  was  never  served  upon  him,  or 
was  so  defectively  served  as  not  to  confer  jurisdiction  upon  the  justice, 
or  that  it  was  so  irregular  as  to  be  a  ground  of  reversal  of  the  judg- 
ment. Wcmel  V.  Wiles,  24  N.  Y.  635,  637 ;  Waring  v.  MoKinley, 
62  Barb.  612.  Errors  of  this  kind  sometimes  appear  upon  the  face 
of  the  justice's  return,  as  in  some  of  the  cases  just  referred  to,  but 
where  the  error  does  not  thus  appear,  it  may  be  proved  by  affidavits, 
as  will  be  fully  explained  in  a  subsequent  place. 

A  defendant  may  assign,  as  error  in  fact,  that  the  justice  who  tried 
the  action  was  not  a  resident  of  the  town  in  which  either  of  the  parties 
resided,  nor  a  resident  of  any  town  adjoining  either  of  them.  Tiffomy 
V.  Gilhert,  4  Barb.  320. 

The  relationship  of  the  justice  to  one  of  the  parties  is  properly  assign- 
able as  error  in  fact,  although  it  will  be  equally  available  as  error  in 
law,  if  it  appears  upon  the  face  of  the  return. 

"Where  the  error  complained  of  relates  to  the  manner  in  which  pro- 
cess has  been  served,  or  is  founded  upon  the  ground  that  it  was  served 
upon  the  wrong  person,  or  that  there  was  no  service  of  it  upon  the  de- 
fendant, he  must  take  the  objection  before  joining  issue  or  he  will 
waive  it.  But  an  appearance  and  a  joinder  of  issue,  without  objection, 
will  not  waive  the  error  that  the  justice  is  related  to  one  of  the 
parties. 

The  appearance  of  an  infant  defendant  by  attorney  instead  of  guar- 
dian is  error  in  fact,  and  infancy  may  be  shown  by  the  affidavits 
served.  Arnold  v.  Sanclford,  14  Johns.  417 ;  Dewitt  v.  Post,  11  id. 
460.  So  the  appearance  of  an  infant  defendant  by  attorney  and  not  by 
guardian  is  error  in  fact,  and  if  a  judgment  is  rendered  against  him  it 
will  be  reversed,  though  it  is  otherwise  where  the  judgment  is  in  his 
favor.  Camp  v.  Bennett,  16  "Wend.  48.  If  an  entire  judgment  be 
rendered  against  an  infant  and  another,  where  the  former  appears  by 
attorney  instead  of  guardian,  it  will  be  reversed  upon  appeal  for  error 
in  fact,  even  though  the  infant  should  die  after  the  appeal  was 
brought.  lb.  See  MoMurray  v.  McMurray,  41  How.  41 ;  S.  C,  9 
Abb.  <^.  S.)  315  ;  60  Barb.  117 ;  affirmed,  66  K  T.  175. 

Where  a  judgment  is  rendered  against  an  infant  and  another  person 
as  joint  debtors,  but  no  process  is  served  upon  the  infant,  and  he  does 
not  appear  in  the  action,  he  cannot  assign  as  error  in  fact  that  he  did 
not  appear  by  guardian.  Mason  v.  Denison,  11  "Wend.  612  ;  S.  C,  15 
id.  64. 

"Where  an  infant  plaintiff  appears  by  attorney  instead  of  guardian 
or  next  friend,  and  a  judgment  is  rendered  against  him  for  costs,  the 
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appellate  court  will  revoke  or  set  aside  the  judgment,  but  they  will  re- 
fuse to  allow  any  costs  to  the  infant.  Mayimrd  v.  Downer^  13  Wend. 
575. 

Misconduct  on  the  part  of  a  jury,  or  of  individual  jurors,  is  a  proper 
matter  to  be  assigned  as  error  in  fact ;  and  where  the  jurors  agreed  that 
each  of  them  should  mark  the  sum  which  he  found ;  that  the  amounts 
so  marked  should  be  added  together,  and  the  total  amount  divided  by 
the  number  of  jurors  ;  and  that  the  quotient  should  be  the  amount  of 
the  verdict  without  alteration,  this  was  held  to  be  erroneous,  and  the 
judgment  was  reversed.  Ha/rvey  v.  Biokett,  15  Johns.  87;  Roberts  v. 
Failis,  1  Cow.  238.  See  ante,  738,  739.  So,  where  a  jury  or  any  of 
the  individual  jurors  drink  intoxicating  liquors  in  the  jury-room  while 
out  for  deliberation,  this  is  assignable  as  error  in  fact.  Rose  v.  Smith, 
4  Cow.  17. 

In  relation  to  the  misconduct  of  jurors,  it  may  be  remarked  generally, 
that  whenever  their  conduct  is  such  as  to  be  a  ground  of  setting  aside 
their  verdict,  then  such  misconduct  is  properly  assignable  as  error  in 
fact. 

It  is  to  be  remembered,  however,  that  the  affidavits  of  jurors  will 
not  be  received  for  the  purpose  of  impeaching  their  verdict,  by  show- 
ing what  influenced  their  minds  in  finding  the  verdict.  JBrownell  v. 
McEwen,  5  Denio,  367.  Nor  are  they  admissible  to  show  error  in  re- 
spect to  the  merits  of  the  verdict,  nor  for  the  purpose  of  showing 
irregularity  or  misconduct  on  the  part  of  the  juror  himseK  or  that  of 
his  fellow  jurors.  Olum  v.  Smith,  5  Hill,  560 ;  Dana  v.  Tucker,  4 
Johns.  487.  Their  affidavits  may,  however,  be  received  to  exculpate 
the  jurors  or  in  support  of  their  verdict.  Or  to  show  the  misconduct 
of  a  party  or  of  the  officer  having  charge  of  them.  lb. ;  Thomas  v. 
Ohapman,  45  Barb.  98. 

While  error  in  fact  may  be  assigned  for  the  purpose  of  correcting 
all  such  errors  as  may  have  occurred  in  the  course  of  the  action,  or  for 
matters  connected  with  it  and  forming  a  legal  ground  of  error,  there  is 
still  a  limit  to  this  general  rule,  and  one  qualification  of  the  rule  is, 
that  error  in  fact  is  not  assignable  as  to  matters  which  contradict  the 
record  of  the  court  below ;  and  where  a  defendant  pleaded  infancy  in 
the  court  below,  which  issue  was  tried  by  a  jury  and  found  against 
him,  it  was  held  that  the  decision  below  was  conclusive,  and  that  in- 
fancy could  not  be  assigned  as  error  in  fact  on  an  appeal.  Ingersoll  v. 
Wilson,  3  Johns.  437. 

Having  considered  the  matters  which  may  be  assigned  as  efrors  in 
fact,  the  next  step  is  to  consider  the  manner  of  presenting  these  errors 
124 
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to  the  appellate  court.  As  lias  beea  stated,  the  appellate  court  may 
determine  these  matters  upon  affidavits,  or  upon  the  examination  of 
witnesses,  or  in  both  methods. 

Under  the  old  Code  the  appellant  was  required  to  state  in  his  notice 
of  appeal  the  grounds  upon  which  the  appeal  was  founded.  By  this 
statement  the  respondent  was  apprised  of  the  particular  error  in  fact 
relied  upon  by  the  appellant  for  the  reversal  of  the  judgment,  even  if 
no  affidavits  were  served  upon  him  prior  to  the  hearing.  But  it  was 
also  the  practice  to  serve  upon  the  respondent,  at  least  eight  days  be- 
fore the  hearing,  copies  of  the  affidavits  upon  which  the  appellant  re- 
lied to  establish  the  error  in  fact  stated  in  the  notice  of  appeal.  Hurd 
V.  Beman,  8  How.  254 ;  Cook  v.  Swift,  18  id.  454 ;  S.  C,  10  Abb. 
212 ;  Sherry  v.  Reynolds,  5  Lans.  407,  411 ;  Lynch  v.  MoBetk,  7 
How.  113.  The  respondent  was  thus  prepared  to  meet  the  case  made, 
either  by  counter  affidavits,  'or  by  oral  testimony.  The  present  Code 
does  not  require  that  the  grounds  of  error  shall  be  stated  in  the  notice 
of  appeal,  and  it  is,  therefore,  the  more  important  that  the  respondent 
should  he  served  with  copies  of  the  affidavits  which  the  appellant  in- 
tends to  read  upon  the  hearing.  Otherwise  the  investigation  would  be 
ex  parte,  would  operate  as  a  surprise,  and  might  work  serious  detri- 
ment to  a  respondent,  who  until  the  argument  of  the  appeal  might  be 
entirely  unaware  of  the  alleged  eiTor  of  fact. 

The  general  form  of  the  affidavit  is  the  same  as  that  used  on  an  ap- 
plication for  relief  from  a  default.  See  ante,  973.  There  will,  of 
course,  be  this  difference,  viz. :  the  affidavits  used  for  the  purpose  of 
assigning  error  in  fact  will  state  the  particular  error  assigned,  and  M'ill 
also  state  the  particular  facts  and  circumstances  relating  thereto. 

The  affidavits  ought  to  be  copied,  and  copies  thereof  served  upon  the 
opposite  party  in  the  same  manner  as  in  eases  of  asking  relief  from  a 
default.  Ante,  974.  And  in  relation  to  the  time  of  making  such 
service,  it  is  eminently  proper  that  the  appellant  should  serve  these 
affidavits  at  least  eight  days  before  the  sitting  of  the  court  at  which  the 
hearing  is  to  take  place.  Surd  v.  Beeman,  8  How.  254 ;  Oooh  v. 
Swift,  18  id.  464,  457 ;  S.  C,  10  Abb.  212 ;  Adsit  v.  Wilson,  7  id. 
64,  70. 

The  notice  of  hearing,  in  this  case,  is  similar  to  that  in  an  applica- 
tion for  a  new  trial,  after  a  default  has  been  taken  ;  and  the  form  of 
notice,  and  the  time  and  manner  of  service  may  be  the  same.  See  ante, 
974.  If  any  modification  of  the  notice  becomes  necessary,  that  may 
readily  be  done  by  the  practitioner. 

Oifer  of  judgment.     The  right  of  a  respondent  to  make  an  offer  to 
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allow  judgment  to  be  rendered  in  the  appellate  court,  in  favor  of  either 
pai-ty,  for  a  specified  sum,  has  been  sufficiently  noticed.  Ante,  938.  This 
offer  must  be  made  before  the  return  is  filed.  In  addition  to  the  of- 
fer thus  provided  for  by  the  Code,  either  party  to  an  appeal  for  a  new- 
trial  in  the  appellate  court  may  at  any  time  after  the  action  is  deemed 
at  issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  the  ad- 
verse party  a  written  offer  to  allow  judgment  to  be  taken  against  him, 
for  a  sum  or  property,  or  to  the  effect  therein  specified,  with  or  with- 
out costs.  If  there  are  two  or  more  defendants  and  the  action  can  be 
severed,  a  like  offer  may  be  made  by  one  or  more  defendants,  against 
whom  a  separate  judgment  may  be  taken,  and  if  it  is  accepted,  the 
action  becomes  severed  and  may  proceed  against  the  other  defendants 
as  if  it  had  been  originally  commenced  against  them  only.  Vol.  1,  p. 
61,  §  3072. 

It  will  be  seen,  from  an  examination  of  the  section  cited,  that  the 
offer  cannot  be  made  until  after  the  action  is  deemed  at  issue  in  the 
appellate  court,  or  in  other  words,  until  after  the  expiration  of  ten 
days  from  the  time  of  filing  the  justice's  return.  This  allows  full  time 
for  the  acceptance  or  rejection  of  any  offer  made  by  the  respondent 
under  section  3070  of  the  Code,  before  any  other  offer  is  made  by 
either  party.  The  offer  may  be  made  at  any  time  after  the  action  is 
deemed  at  issue  in  the  appellate  coui-t  and  before  trial,  but,  unless  it 
is  served  at  least  ten  days  before  the  trial,  it  will  be  unavailing  to  free 
the  party  serving  it  from  future  costs  in  case  the  offer  is  not  accepted, 
as  the  party  receiving  the  offer  has  ten  days  in  "which  to  determine 
whether  he  wiU  accept  it,  and  his  liability  for  costs,  subsequent  to  the 
offer,  depends  upon  his  non-acceptance  of  the  offer  within  the  time  al- 
lowed therefor.  Section  385  of  the  old  Code  contained  a  provision 
substantially  the  same  as  that  contained  in  section  3072  of  the  Code  of 
Civil  Procedure.  Under  that  section  it  was  held  that  the  adverse  party 
had,  in  all  cases,  ten  days  in  which  to  elect  whether  he  would  accept 
the  offer  made  to  him,  or  proceed  to  trial ;  and  that  if  the  offer  was 
served  so  late  that  the  cause  was  reached  and  tried  before  the  expii-a- 
tion  of  the  ten  days,  the  rights  of  the  parties  were  in  all  respects  the 
same  as  if  no  offer  had  been  made.  Pormroy  v.  Hulin,  7  How.  161 ; 
Walker  v.  Johnson,  8  id.  240  ;  Herman  v.  Lyons,  10  Hun,  111 ;  S. 
C,  2  Abb.  ISr.  C.  90;  Eawley  v.  Damis,  5  Hun,  642. 

The  offer  may  be  in  the  following  form  : 
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Offer  of  judgment. 
FULTOT  COUISTTT  COURT. 

John   Doe,  respondent, 

agst.  \ 

Richard  Roe,  appellant. 

Richard  Roe,  the  defendant  in  the  above-entitled  action,  oflEers  to 
allow  judgment  to  be  taken  against  him  by  the  plaintiff,  John  Doe,  for 
the  sum  of  $150,  with  costs. 

Dated  Johnstown,  August  15,  1862. 

RICHARD  ROE. 

To  John  Doe. 

In  case  the  offer  is  made  by  one  of  several  defendants  the  form  of 
the  offer  may  be  varied  accordingly. 

Instead  of  making  the  offer  in  person,  it  may  be  made  by  the  de- 
fendant's attorney,  and  may  be  made  to  the  plaintiff's  attorney  instead 
of  the  plaintiff'.  The  service  of  this  order  is  made  by  the  delivery  of 
a  copy  of  it  to  the  plaintiff  or  his  attorney,  which  may  be  done  by  the 
defendant  in  person  or  by  his  attorney.  If  the  offer  be  made  by  the 
plaintiff,  the  same  general  principles  of  practice  prevail,  except  that 
the  necessary  changes  in  the  phraseology  will  be  made. 

The  party  upon  whom  such  offer  is  served  has  ten  days  in  which  to 
elect  whether  to  accept  or  refuse  it.  If  he  concludes  to  refuse  it,  he 
need  not  give  any  notice  thereof,  because  his  omission  to  give  notice 
of  acceptance  will  be  a  sufficient  notice  of  refusal.  But  in  case  the 
offer  is  accepted,  a  written  notice  of  acceptance  must  be  served  within 
ten  days  after  the  offer,  upon  the  party  making  it.  This  notice  of 
acceptance  may  be  as  follows : 

Notice  of  aGcejptcmce. 
{Title  as  in  last  form.) 

Take  notice,  that  the  plaintiff  accepts  the  offer  of  the  defendant,  by 
which  he  offers  to  allow  the  plaintiff  to  take  judgment  in  this  action 
against  him  for  the  sum  of  $150,  with  costs. 
Dated  Johnstown,  August  15,  1865. 

JOHN  DOE. 
To  Richard  Roe,  Esq. 

This  acceptance  may  be  made  by  attorney,  as  well  as  in  the  case  of 
the  offer  of  judgment. 

This  offer  of  acceptance  must  be  in  writing,  and  must  be  served 
within  ten  days  after  the  service  of  the  offer  of  judgment.  Vol.  1,  p. 
62,  §  3072.  Upon  serving  notice  of  the  acceptance  of  the  offer  of 
judgment,  the  plaintiff  may  file  the  offer,  together  with  proof  of  accept- 
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ance,  and  thereupon  the  clerk  is  required  to  enter  a  judgment  in  pur- 
suance of  the  oflEer. 

Form  of  affidamt. 

{TiUe  as  in  offer,  ante,  988.) 
Fulton  CotrNTY,  ss. : 

John  Doe,  of  the  town  of  Johnstown,  in  the  county  of  Fulton, 
being  duly  sworn,  says,  that  he  is  the  plaintiff  in  the  above-en- 
titled action;  that  the  annexed  offer  to  aUow  judgment  was 
made  by  the  defendant  therein,  and  was  served  on  this  deponent  on 
the  15th  day  of  August,  1865,  at  the  village  of  Johnstown  aforesaid; 
that  within  ten  days  after  such  offer  was  served,  to-wit,  on  the  15th 
day  of  August,  1865,  he  served  upon  the  defendant,  at  Johnstown, 
aforesaid,  a  written  notice,  that  the  plaintiff  accepted  the  same,  and 
that  the  foregoing  {or  the  annexed)  is  a  copy  thereof. 
Subscribed  and  sworn  before  me,  )  Tr»"iT'\r  ■nm? 

this  \bth day  of  August,  1 865,  (  '^  ^^^  •^^^■ 

Pbtek  W.  Plantz,  Justice. 

If  the  offer  is  not  accepted,  it  cannot  be  proved  upon  the  trial ;  and 
if  the  party  to  whom  it  was  made  fails  to  obtain  a  more  favorable  judg- 
ment, he  cannot  recover  costs  from  the  time  of  the  offer  but  must  pay 
costs  from  that  time.     Yol.  1,  p.  60,  §  3072. 

The  form  of  the  judgment  to  be  entered  upon  acceptance  of  the 
offer,  and  the  costs  recoverable  in  case  of  acceptance  or  rejection  of 
the  offer  wiU  be  noticed  elsewhere. 

Subpoenaing  witnesses,  etc.  When  it  is  once  finally  settled  that 
a  new  trial  is  to  be  had  in  the  County  Court,  it  is  the  duty  of  each 
party  to  prepare  for  trial. 

If  documentary  evidence  will  be  necessary  on  the  trial  it  is  import- 
ant that  the  party  should  be  prepared  with  it.  So,  too,  where  wit- 
nesses are  material,  they  must  be  properly  subpoenaed  in  due  season. 

The  subpoena  may  be  in  the  following  form : 

Form  of  subpoena. 

The  People  of  the  State  of  New  York  to  {name  the  witnesses  required), 
greeting : 
We  command  you  that,  all  and  singular,  business  and  excuses  being 
laid  aside,  you  and  each  of  you  appear  and  attend  before  our  county 
judge  of  the  county  of  Fulton,  at  a  County  Court  to  be  held  in  and 
for  the  county  of  Fulton,  at  the  court-house  in  the  village  of  Johns- 
town, on  the  day  of  ,  1882,  at  o'clock  in  the 
noon,  to  testify  and  give  evidence  in  a  certain  action,  now  pend- 
ing in  said  court,  then  and  there  to  be  tried  between  John  Doe,  plaint- 
iff, and  Eichard  Koe,  defendant,  on  the  part  of  the  plaintiff  {or  of  the 
defendant),  and  for  a  failure  to  attend,  you  will  be  deemed  guilty  of  a 
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contempt  of  court,  and  liable  to  pay  all  loss  and  damages  sustained 
thereby  to  the  party  aggrieved,  and  forfeit  $50  in  addition  thereto. 

Witness,  John  Stewart,  Esq.,  county  judge  of  Fulton  county,  at 
the  court-house  in  the  village  of  J  ohnstown,  the  day  of  , 

1882. 

By  the  court.  MOETIMER  WADE,  Olerh 

A.  MoFaelan,  Plaintiff'' s  Attorney. 

The  attorney  should  also  make  a  subpoena  ticket  for  each  witness  to 
be  subpoenaed. 

The  subpoena  ticket  may  be  in  the  following  form  : 

Svhpoena  ticket. 
To  Mr.  John  Smith  : 

By  virtue  of  a  writ  of  subpoena  to  you  directed,  and  herewith  shown 
to  you,  you  are  commanded  personally  to  be  and  appear  before  the 
County  Court  of  the  county  of  Fulton  on  the  day  of  , 

1882,  at  ten  o'clock  in  the  forenoon,  at  a  term  of  said  court  to  be  held 
at  the  court-house  in  the  village  of  Johnstown,  in  and  for  the  county 
of  Fulton,  to  testify  to  what  you  may  know  in  a  certain  action  now 
pending  undetermined  in  the  said  court,  between  John  Doe,  plaintiff, 
and  Ei  chard  Eoe,  defendant,  then  and  there  to  be  tried,  on  the  part 
of  the  plaintiff  {or  defendant)  and  this  you  are  not  to  omit  under  the 
penalty  of  $50. 

Dated  the  day  of  ,  in  the  year  of  our  Lord  1882. 

By  the  court. 

A.  M.,  Plaintiff's  {or  Defendant's)  Attorney. 

Subpoenas  may  also  be  necessary  to  compel  the  attendance  of  wit- 
nesses on  the  trial  of  an  appeal  founded  upon  an  error  in  fact.  If  the 
appellant  has  served  affidavits  setting  up  an  error  in  fact,  the  res{)ond- 
ent  should  prepare  counter  affidavits ;  and  if  the  persons  who  are  con- 
versant with  the  facts  refuse  to  make  these  affidavits,  they  should  be 
duly  subpoenaed. 

So  if  a  defendant,  who  failed  to  appear  before  the  justice  upon  the 
return  day  of  the  summons,  or  upon  an  adjourned  day,  has  served  affi- 
davits tending  to  excuse  his  default,  and  to  show  that  manifest  injustice 
has  been  done  to  him,  the  plaintiff  should  prepare  counter  affidavits  to 
be  read  upon  the  hearing. 

Copies  of  these  counter  affidavits  need  not  be  served  upon  the  appel- 
lant. 

§  8.  Argument  of  the  appeaL  When  the  appellant  is  not  enti- 
tled to,  or  has  not  demanded  a  new  trial  in  the  appellate  court,  the  ap. 
peal  must  be  heard  upon  the  original  papers,  or  a  certified  copy  thereof. 
^o  copies  of  these  papers  need  be  furnished  for  the  use  of  the  court 
Vol.  J,  p.  59,  §  3063. 
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Under  the  rule  prescribed  by  this  statute,  the  court  will  refuse  to 
hear  or  decide  an  appeal  unless  the  original  return,  or  a  duly  certified 
copy,  is  produced  at  the  argument.  Smith  v.  Van  Brunt,  2  E.  D. 
Smith,  534.  If  the  original  return  is  lost  or  destroyed  the  proper 
course  is  to  procure  a  new  return.  lb. 

Where  a  cause  is  transferred  to  the  Supreme  Court  by  reason  of  the 
incapacity  of  the  county  judge  to  hear  it,  the  case  will  still  be  heard 
upon  the  original  return,  and  no  copy  need  be  furnished  for  the  court. 
Wiles  V.  Pech,  16  How.  541. 

If  a  fair  copy  of  the  return  should  be  furnished  to  the  court  there  is 
no  doubt  that  the  court  may  use  that  instead  of  the  original  return ; 
and  in  many  cases  such  a  copy  would  be  highly  convenient  to  the 
judge,  since  it  would  save  him  the  labor  of  reading  some  manuscripts 
which  are  well  calculated  to  try  his  skill  and  his  patience. 

Every  careful  practitioner  will  desire  a  copy  of  the  return,  since  it 
will  greatly  facilitate  a  full  and  careful  examination  of  the  facts  of  the 
case  while  preparing  and  arranging  his  brief  for  the  argument ;  and 
nothing  conduces  more  to  the  success  of  a  good  cause  than  a  careful 
study,  and  a  brief  but  pertinent  presentation  of  its  facts  during  the 
argument. 

There  are  few  causes  in  which  there  is  any  difficulty  in  determining 
what  legal  questions  are  involved  ;  but  there  are  innumerable  cases  in 
which  there  is  an  earnest  dispute  in  relation  to  the  facts  involved  in 
them,  and  he  who  best  understands  the  facts  of  his  case  will  be  able  to 
render  most  service  to  the  court,  and  to  his  own  side  of  the  cause. 

Practice  on  the  argument.  To  attempt  a  full  and  minute  ex- 
amination of  all  matters  of  practice  connected  with  the  argument  of  an 
appeal,  or  relating  to  it,  woald  open  a  very  wide  field  for  investigation, 
and  for  that  reason  it  will  not  be  possible  to  pursue  the  subject  so  mi- 
nutely as  would  be  desirable  to  some  persons,  but  notwithstanding  this, 
so  much  space  will  be  devoted  to  the  subject  as  the  limits  of  this  work 
will  permit. 

In  bringing  on  an  appeal  for  argument  there  are  several  matters  to 
be  taken  into  consideration ;  and  there  are  several  modifications  of  the 
practice,  according  to  the  circumstances  of  the  particular  case.  There 
are  several  different  classes  of  cases  in  which  relief  is  sought,  each  of 
which  is  governed  by  a  practice  somewhat  peculiar  to  itself.  These 
classes  may  be  conveniently  examined  in  the  following  order  :  1.  Those 
cases  in  which  the  relief  sought  is  a  reversal  or  modification  of  the 
judgment  appealed  from,  either  because  it  is  against  evidence  or  is  con- 
trary to  law,  which  errors  are  claimed  to  be  apparent  on  the  face  of  the 
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return ;  2.  Those  cases  iu  whicli  relief  is  asked  from  an  excusable  de- 
fault which  occurred  in  the  court  below ;  3.  Those  cases  in  which  ex- 
trinsic matters  are  alleged  as  error  in  fact.  These  several  classes  will 
be  noticed  in  the  order  of  the  arrangement  here  adopted. 

And  first,  then,  of  the  argument  of  a  cause  upon  the  return.  After 
it  has  been  properly  noticed  and  placed  upon  the  calendar,  it  will  be 
called  in  its  order,  and  if  ready  for  argument,  will  be  argued.  Upon 
the  argument  of  an  appeal  cause,  the  appellant  has  tlie  right  to  open 
and  close  the  argument.  In  opening  the  case  the  appellant  either 
reads  or  states  such  portions  of  the  return  as  are  material  to  a  proper 
understanding  of  the  points  involved  in  the  discussion.  And  after 
presenting  the  facts  which  show  how  the  points  of  law  are  properly 
raised  m  the  case,  the  appellant  proceeds  to  argue  these  questions,  and 
to  cite  these  authorities  which  are  deemed  important  or  conclusive  upon 
their  determination. 

After  the  appellant  has  closed  his  argument,  the  respondent  is  then 
entitled  to  be  heard  in  relation  to  either  the  facts  stated,  or  the  legal 
propositions  advanced  by  the  appellant ;  and  he  also  cites  such  authori- 
ties as  are  deemed  applicable  for  the  purpose  of  overturning  the  propo- 
sitions of  the  appellant,  or  of  otherwise  answering  their  effect  as  au- 
thorities. When  the  respondent  has  closed  his  argument,  the  appellant 
has  a  right  to  be  heard  in  reply  to  the  positions  taken  by  the  respond- 
ent, and  this  usually  closes  the  discussion.  # 

It  would  save  much  time  if  County  Courts  would  enforce  the  rule 
requiring  each  party,  at  the  opening  of  the  argument,  to  furnish  the 
court  and  the  other  party  with  a  statement  of  the  points  made,  and  of 
the  authorities  intended  to  be  cited.  If  this  were  generally  done,  the 
court  and  the  respective  parties  would  know  precisely  what  matters 
and  points  were  deemed  important  in  the  discussion,  and  much  tune 
and  labor  be  saved  by  narrowing  the  course  of  the  argument  to  these 
points. 

There  may  be  cases  in  which  it  is  not  possible  to  anticipate  all  the 
questions  which  may  be  made  on  the  argument,  but  it  ought  to  be  done 
as  nearly  as  practicable  ;  and  whenever  any  material  point  has  been  ac- 
cidentally omitted,  the  parties  ought  to  be  permitted  to  discuss  them. 
When  the  points  are  numerous,  and  the  facts  complicated,  an  oral  ar- 
gument is  of  the  greatest  importance,  for,  if  properly  presented,  in  as 
brief  a  manner  as  possible,  it  will  save  the  court  much  labor,  and  will 
prevent  any  hability  to  mistakes  which  might  occur  if  the  cause  were 
merely  submitted  upon  written  points.  But,  in  many  cases,  a  careful 
statement  of  the  points  made,  with  a  full  reference  to  the  authorities 
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relied  on,  will  be  the  best  mode  of  argument,  for  in  such  a  case,  the 
court  will  fully  and  carefully  examine  each  material  point,  which  will 
be  certain  not  to  escape  his  attention  if  the  brief  is  clear,  full  and  ac- 
curate as  to  facts  and  authorities.  Eut  all  such  matters  are  governed 
so  much  by  personal  preferences,  that  every  one  will  consult  his  own 
choice  in  the  manner  of  presenting  his  views  of  the  case. 

The  courts  favor  the  submission  of  proper  points,  and  in  the  case  of 
Agreda  v.  Faulberg,  3  E.  D.  Smith,  179, 180,  the  court  said:  "  The 
appeal  in  this  action  raises  several  questions  which  are  of  considerable 
importance,  and  I  regret  that  the  respondents  have  submitted  no  points 
in  support  of  the  judgment.  A.  party  has  no  right  to  expect  the  court 
to  be  laborious  in  their  investigation,  or  ingenious  in  their  endeavor  to 
support  a  judgment  when  his  own  counsel  is  either  unwilling  or  un- 
able to  aid  them  by  any  suggestions  or  examination  of  authorities  on 
his  behalf.  The  court  desire  not  to  reverse,  where  the  judgment  might 
properly  be  sustained  ;  but  where,  as  in  the  present  case,  the  proceed- 
ings in  the  court  below  depend,  to  some  extent,  upon  various  statutory 
enactments  running  through  a  period  of  forty  years,  the  court  are  en- 
titled to  the  aid  of  the  respondent's  counsel  in  pointing  out  the  statutes 
upon  which  the  regularity  of  the  proceedings  depend. 

A  point  which  is  waived  and  not  argued  by  counsel  at  the  hearing 
of  the  appeal  ought  to  be  examined  by  the  court  on  its  own  motion  if 
it  deems  the  point  a  material  ground  for  granting  a  new  trial.  Arti- 
sans^ Banh  V.  Backus,  31  How.  242. 

An  appeal  which  is  heard  upon  the  justice's  return  brings  up  with  it 
every  question  which  can  be  made  as  to  the  regularity  or  validity  of 
the  judgment  rendered  in  the  court  below.  And  where  error  in  fact  is 
assigned,  which  is  established  by  affidavits  outside  of  the  return,  this 
subject  forms  a  part  of  the  proceedings,  and  it  must  be  heard  at  the 
same  time  with  the  argument  of  the  questions  appearing  upon  the  face 
of  the  return.  And  if  the  County  Court  refuses  to  hear  and  determine 
the  matters  so  assigned  as  error  in  fact,  but  merely  decides  upon  the 
questions  raised  upon  the  face  of  the  return,  this  will  be  error.  Oooh 
v.  Swift,  18  How.  464 ;  S.  C,  10  Abb.  212.  This  rule  is  the  same 
where  an  application  is  made  for  relief  from  a  default  by  ordering  a  new 
trial,  upon  sufficient  proof  that  injustice  has  been  done,  and  that  the 
default  was  excusable.  lb. 

Opening  default.  The  mode  of  excusing  a  default  in  the  court  below 

and  showing  that  manifest  injustice  has  been  done  has  already  been 

pointed  out,  and  the  sufficiency  of  the  affidavits  introduced  for  that 

purpose  has  to  some  extent  been  considered.     The  appellant,  having 
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the  burden  of  showiag  a  sufficient  excuse  and  the  injustice  done,  must 
first  read  to  the  court  or  state  the  substance  of  the  affidavits  upon 
which  he  relies  to  establish  such  excuse  and  injustice.  Upon  the  con- 
clusion of  this  argument  the  respondent  usually  reads  answering  affida- 
vits and  attacks  the  sufficiency  or  truthfulness  of  the  affidavits  intro- 
duced by  the  plaintiff.  After  the  respondent  has  concluded  his  argu- 
ment the  appellant  may  be  heard  in  reply. 

It  is  sometimes  a  matter  of  difficulty  to  determine  whether  manifest 
injustice  has  been  done,  and  this  doubt  arises  from  .a  conflict  in  the 
statements  contained  in  the  affidavits  of  the  respective  parties. 

It  has  been  suggested  that  it  may  be  questionable  whether  it  was  the 
intention  of  the  statute  to  permit  the  plaintiff  to  introduce  affidavits  in 
contradiction  of  those  upon  which  the  defendant  asks  for  a  new  trial. 
Camp  V.  Stewart,  2  E.  D.  Smith,  88,  89 ;  Lent  v.  Jones,  4  id.  52,  53. 
But  notwithstanding  these  casual  remarks,  the  settled  practice  of  the 
court  is  to  receive  such  affidavits,  and  to  act  upon  them  as  a  part  of  the 
proof  in  the  case.  Forster  v.  Capewell,  1  Hilt.  47 ;  Oottsberger  V; 
Harned,  2  E.  D.  Smith,  128 ;  Silhman  v.  Boiger,  4  id.  236 ;  Arm- 
strong V.  Craig,  18  Barb.  387.  Besides  these  cases  which  received 
such  affidavits,  the  general  analogies  of  the  law  favor  the  reception  of 
such  affidavits.  If  the  application  is  regarded  as  a  motion,  then  it  is 
clear  that  the  motion  may  be  met  by  counter  affidavits ;  if  it  is  regarded 
as  a  trial,  then  every  party  ought  to  be  allowed  equal  facilities  for  pre- 
senting his  views  as  to  his  rights ;  and  if  the  application  is  re- 
garded as  a  mere  application  to  the  discretionary  power  of 
the  court  to  afford  relief,  it  is  of  the  highest  importance  that 
both  parties  should  be  heard  before  such  discretion  is  exer- 
cised. The  court  will,  therefore,  always  receive  the  affidavits  of  the 
respondent,  and  will  consider  them  in  disposing  of  the  question  as  to 
ordering  a  new  trial.  But  where  it  is  evident  that  there  is  a  meritorious 
defense,  which  has  been  shut  out  by  the  default,  or  where  it  is 
probable  that  there  is  a  valid  defense,  the  appellate  court  will  not 
weigh  probabilities  very  nicely  upon  conflicting  affidavits,  but  will 
order  a  new  trial  in  the  court  below,  upon  which  the  questions  may  be 
appropriately  settled  upon  all  the  evidence  given.  Camp  v.  Stewart, 
2  E.  D.  Smith,  88 ;  Carroll  v.  Goslm,  id.  376,  378.  If,  however,  the 
evidence  is  so  evenly  balanced,  that  there  is  no  preponderance  in  favor 
of  the  defendant,  the  court  may  refuse  to  order  a  new  trial.  Forster 
V.  Capewell,  1  Hilt.  47.  The  manner  of  weighing  the  evidence  on 
these  applications  for  a  new  trial  has  been  sufficiently  explained  upon 
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general  principles.  There  are,  however,  a  few  cases  which  require 
notice  before  leaving  this  subject. 

Where  the  evidence  is  returned,  and  it  appears  that  the  plaintiff 
proved  his  case  fully  bj"^  one  compentent  witness,  it  has  been  held  that 
the  defendant  must  do  more  than  to  offer  his  own  affidavit  in  contra- 
diction- of  the  witness  sworn.  Armstrong  v.  Craig^  18  Barb.  387 ; 
Jewell  V.  Heinzel,  6  Daly,  411 ;  Lent  v.  Jones,  4  E.  D.  Smith,  52,  54. 
The  court  said  in  the  last  case  cited :  "  To  order  a  new  trial  upon  the 
proofs  before  us,  and  no  other  proof  is  shown  by  the  plaintiff  to  be 
within  his  power,  would  be  of  no  avail  to  him.  If  he  cannot  produce 
the  affidavit  of  any  witness,  he  should  at  least  show  that  there  are  wit- 
nesses who  refuse  to  give  their  affidavits,  and  who  have  knowledge  of 
facts  to  which  they  can  be  compelled  to  testify,  and  which,  if  proved, 
would  reduce  or  disprove  the  plaintiff's  claim."  The  case  of  SilTcTnan 
v.  Boig&r,  4  E.  D.  Smith,  236,  is  to  the  same  effect ;  and  it  also  holds 
that  when,  in  addition  to  such  a  case,  the  respondent's  affidavits  show 
that  entire  justice  has  been  done,  the  defendant's  single  affidavit  must 
be  regarded  as  overborne  by  the  proofs  in  the  case,  and  a  new  trial  will 
be  refused.  So,  where  the  affidavit  of  the  defendant  is  met  and  fuUy 
denied  by  that  of  the  plaintiff,  it  has  been  held  that  the  defendant 
must  fail  in  his  application  for  want  of  a  balance  of  proof.  Forster 
V.  Oa/pewell,  1  Hilt.  47.  The  court  said  :  "  "We  cannot  say,  where  the 
defendant  states  a  fact,  and  the  plaintiff  denies  it,  which  of  the  state- 
ments is  correct ;  and  the  only  way  to  establish  it  is  by  the  affidavit  of 
the  witness  by  whom  the  defendants  expect  to  prove  their  defense." 
To  the  same  effect  is  Van  Wyck  v.  Kelly,  cited  in  note  5,  2  E.  D. 
Smith,  128.  Where  the  defendant's  affidavit  is  met  by  that  of  the 
plaintiff,  and  also  that  of  another  witness,  the  balance  of  proof  will  be 
against  the  defendant,  and  his  application  must  fail.  Oottsberger  v. 
Earned,  2  E.  D.  Smith,  128 ;  Oa/rdner  v.  Wight,  3  id.  334. 

The  cases  which  have  been  cited  show  a  tendency  to  follow  the  rule 
usually  adopted  of  being  governed  by  the  balance  of  proof.  But  it  is 
not  always  numbers  that  control.  There  may  be  such  a  statement  of 
facts  in  the  affidavits  of  the  defendant  as  will  leave  no  doubt  that  in- 
justice has  been  done,  even  when  the  plaintiff  produces  a  larger  num- 
ber of  affidavits  or  of  witnesses  than  the  defendant.  But  it  does  not 
follow,  as  of  course,  that  the  cause  is  to  be  decided  merely  upon  a 
count  of  the  number  of  affidavits  furnished  by  the  respective  parties. 
The  true  question  is,  whether  the  court  is  satisfied  that  injustice  has 
been  done,  or  whether  the  case  is  not  so  doubtful  as  to  require  a  new 
trial  so  that  justice  may  prevail.     See  cmte,  994. 
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And  in  pursnance  of  this  principle  it  has  been  held  that  the  unsup- 
ported evidence  of  the  defendant  would  be  sufficient  to  authorize  a  new- 
trial  when  it  appeared  that  the  judgment  below  was  obtained  upon  the 
evidence  of  the  plaintiff's  assignor  of  the  demand  sued  on.  Seymour 
V.  EJmer,  i  E.  D.  Smith,  199,  201. 

The  statute  confers  upon  the  appellate  court  the  power  to  impose 
such  terms  as  it  may  deem  proper  upon  opening  a  default.  Vol.  1, 
p.  59,  §  3064.  Such  a  power  will  be  freely  exercised  whenever  that 
may  become  necessary.  Inasmuch  as  the  defendant  generally  asks  re- 
lief upon  the  ground  that  he  failed  to  appear  in  the  court  below  in 
consequence  of  some  excusable  mistake  or  neglect,  the  court  will  some- 
times impose  terms  upon  him  by  way  of  paying  costs,  since  he  ought 
to  bear  the  consequences  of  his  neglect  rather  than  the  diligent 
party. 

The  statute  does  not  declare  what  terms  may  be  imposed,  and,  there- 
fore, it  is  entirely  for  the  County  Court  to  declare  what  they  shall  be. 
This  power,  however,  is  not  to  be  harshly  or  arbitrarily  exercised  but 
is  to  be  enforced  in  such  a  manner  as  to  secure  the  just  rights  and  inter- 
ests of  both  litigant  parties.  Upon  this  question,  as  upon  others  of  a 
discretionary  character,  authorities  are  not  of  much  value  except 
as  illustrations  of  the  practice  of  the  courts  under  this  section.  In 
Camp  V.  Stewart,  2  E.  D.  Smith,  89,  the  court  ordered  a  new  trial 
upon  the  terms  that  the  defendant  should  pay  to  the  plaintiff  $12  costs 
of  the  appeal,  within  five  days.  In  Seymour  v.  Elmer,  4  E.  D.  Smith, 
199,  201,  the  County  Court  ordered  a  new  trial  upon  the  payment  by 
the  defendant  of  the  costs  of  the  respondent  upon  the  appeal,  and  also 
of  waiving  any  claim  for  restitution,  for  the  costs  paid  on  appealing. 
In  Bissell  v.  Dean,  3  E.  D.  Smith,  172,  174,  a  new  trial  was  ordered 
upon  the  payment  by  the  defendant  of  such  sum  as  his  affidavits  con- 
ceded to  be  due,  and  upon  the  payment  by  him  also  of  the  costs 
incurred  in  the  court  below. 

"Where  a  default  is  opened,  and  a  new  trial  ordered  upon  specified 
conditions,  the  defendant  must  comply  with  those  conditions  or  he  will 
lose  the  benefit  of  the  order.  Mitchell  v.  Menhle,  1  Hilt.  142.  And  on 
proper  proof  that  such  conditions  have  not  been  complied  with,  the 
County  Court  will  vacate  the  order  granting  a  new  trial ;  although  any 
order  vacating  it  would  probably  be  unnecessary,  since  a  failure  to 
comply  with  the  terms  of  the  original  order  would  prevent  it  from  be- 
coming operative  so  as  to  vacate  the  judgment  below.  lb. 

The  County  Court  may  order  the  new  trial  to  take  place  before  the 
justice  who  originally  rendered  judgment,  or  it  may  be  sent  to  any 
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other  justice  in  the  same  county  for  trial.  Yol.  1,  p.  59,  §  3064.  In 
determining  this  question  the  County  Court  will  consider  the  conven- 
ience of  both  parties,  and  also  the  impartiality  of  the  justice,  and  will 
order  the  trial  before  such  justice  as  may  result  in  a  full  and  fair  trial 
between  the  parties.  The  statute  provides  that  on  an  appearance  be- 
fore the  justice  for  the  purposes  of  such  new  trial,  the  same  proceed- 
ings shah  be  had  as  upon  the  return  of  a  summons  personally  served. 
Yol.  1,  p.  60,  §  3065.  The  effect  of  this  statute  is  to  set  aside  every 
thing,  even  including  the  former  pleadings ;  and  a  new  issue  must  be 
joined,  precisely  as  though  no  trial  or  judgment  had  ever  occurred. 
Cainp  V.  8t6wa/rt,  2  E.  D.  Smith,  88,  90,  at  the  end  of  opinion  of 
court.     See  Deem  v.  Gannon,  1  Daly,  34. 

When  a  default  is  opened  by  order  of  the  County  Court,  and  a  new 
trial  is  ordered  on  a  particular  day,  the  cause  must  be  tried  upon  that 
day  or  it  must  be  legally  adjourned  to  a  subsequent  day  ;  and  if  the 
cause  is  not  tried  on  the  day  assigned,  nor  the  cause  regularly 
adjourned,  but  a  judgment  is  rendered  on  a  subsequent  day,  m  the  ab- 
sence of  the  defendant,  it  will  be  reversed  on  the  ground  that  the 
justice  has  no  jurisdiction  to  render  a  judgment  upon  such  subsequent 
day.  MGOollum  v.  McGlaA>e,  1  Hilt.  140.  And  in  such  a  case,  if  the 
trial  is  proceeded  with  on  the  proper  day,  the  justice  must  hear  the 
proofs  and  allegations  of  the  plaintiff  ■;  he  has  no  authority  to  make  an 
order  that  the  previous  judgment  shall  stand  as  his  judgment  in  the 
action.  lb.  A  judgment  once  vacated  is  always  vacated,  and  the 
defendant  stands  in  reference  thereto  as  if  no  action  had  been  prose- 
cuted against  him.  lb. 

Where  a  new  trial  is  ordered  upon  the  terms  that  the  former  judg- 
ment shall  stand  as  security,  and  a  new  trial  takes  place  which  results 
in  a  second  verdict  and  judgment  for  the  plaintiff,  but  which  is  re- 
versed upon  an  appeal  for  errors  occurring  on  such  new  trial,  the  first 
judo-ment  wiU  fall  upon  the  reversal  of  the  second  one,  since  such  first 
judgment  was  a  mere  security  for  the  second.  Pierce  v.  Thomas,  4 
E.  D.  Smith,  354,  356. 

The  order  granting  a  new  trial  must  specify  the  name  of  the  justice 
before  whom  it  is  to  take  place,  the  day  and  hour  and  place  for  the 
appearance  of  the  parties,  and  the  terms   upon  which  the  order  is 

granted. 

The  party  obtaining  the  order  should  see  that  it  is  properly  filed  and 
entered  by  the  clerk  of  the  appellate  court.  The  Code  does  not  require 
that  a  copy  of  this  order  should  be  served  upon  the  justice,  or  upon  the 
plaintiff,  but  on  the  contrary  provides  that  where  a  new  trial  is  directed 
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before  a  justice,  tke  parties  must  appear  before  him  at  the  time  and 
place  specified  in  the  order  of  the  appellate  court,  without  service  of 
any  notice,  or  of  a  copy  of  the  order.  Vol.  1,  p.  60,  §  3066.  It  will 
be  noticed  that  the  statute  applies  merely  to  the  appearance  of  the 
parties  before  the  justice  without  service  of  notice  or  of  a  copy  of  the 
order.  Should  the  parties  appearand  join  issue  the  justice  would  need 
no  evidence  of  any  proceedings  in  the  appellate  court  to  authorize  him 
to  proceed  with  the  trial.  But  should  either  of  the  parties  make  de- 
fault, the  justice  might  properly  demand  some  proof  of  the  order  made 
by  the  appellate  court  before  proceeding  to  render  judgment  for  either 
party.  See  Manning  v.  Johnson,  1  Barb.  460.  This  proof  may  be 
made  by  the  service  of  a  certified  copy  of  the  order  upon  the  justice. 

Order  for  a  new  trial. 

At  a  term  of  the  County  Court  of  Fulton  county,  held  at  the  court 
house,  in  the  village  of  Johnstown,  on  the  day  of  ,  1866  : 

Present  —  Hon.  John  Stewaet,  County  Judge,  etc. 
FULTOlSr  COUNTY  COUET. 


John  Doe,  respondent 

agst. 
Eicliard  Roe,  appellant. 


The  above-named  Eicliard  Eoe  having  appealed  to  this  court,  from 
a  judgment  rendered  against  him  on  the  day  of  ,  1865, 

for  the  sum  of  damages  and  costs,  by  Eichardson 

P.  Clark,  Esq.,  a  justice  of  the  peace  of  Johnstown,  in  Fulton  county ; 
and  after  a  hearing  of  this  cause  upon  the  return  made  and  filed  by  the 
said  justice,  and  upon  the  affidavits  made  by  the  respective  parties  and 
read  on  the  hearing,  and  filed  with  the  clerk  of  this  court,  and  after 
hearing  Horace  E.  Smith  in  support  of  the  said  appeal,  and  upon  hear- 
ing Archibald  McFarlan,  Esq.,  in  opposition  thereto ;  and  it  appearing 
to  the  court  that  the  d^efendant's  default  is  satisfactorily  excused,  and 
that  manifest  injustice  has  been  done  to  the  appellant  and  defendant, 
it  is  now,  on  motion  of  Horace  E.  Smith,  Esq., 

Ordered,*  That  the  judgment  so  rendered  by  the  said  Eichardson  P. 
Clark,  Esq.,  be  set  aside  {or  that  proceedings  tnereunder  he  stayed),  and 
that  anew  trial  be  had  before  the  said  Eichardson  P.  Clark,  on  the  25th 
day  of  August,  1866,  at  ten  o'clock  in  the  forenoon,  at  the  office  of  the  said 
justice,  or  on  such  other  day  as  the  said  cause  may  be  legally  adjourned 
to.  (//  the  order  is  granted  upon  terms  or  conditions  a  clause  like 
the  folio-wing  may  he  added,  though  it  will  conform  to  the  order  actu- 
ally made  hy  the  court :)  with  dollars  costs  to  the  appellant  {or 
respondent)  that  such  new  trial  be  granted  upon  the  terms  and  con- 
ditions that  the  said  Eichard  Eoe  pay  to  the  said  John  Doe,  the  plaint- 
iff, the  sum  of  $10,  on  or  before  the  hour  appointed  for  such  new  trial ; 
or  that  he  leave  such  sum  with  said  justice  at  that  time  for  the  plaintiff. 
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Error  in  fact.  —  Cross  appeals. 

It  is  entirely  discretionary  with  the  court  whether  to  impose  terms 
or  not.  If  justice  demands  it,  costs  may  be  imposed  upon  the  defend- 
ant as  the  condition  of  relief.  And  there  may  be  cases  in  which  the 
court  may  impose  the  costs  of  the  reversal  or  of  a  motion  upon  the 
plaintiff  where  his  conduct  has  been  fraudulent  in  procuring  the  judg- 
ment, or  where  he  fraudulently  misleads  the  defendant  and  induces 
him  to  be  absent  from  trial,  or  in  any  other  similar  manner  prevents 
him  from  making  a  defense. 

Error  in  fact.  The  statute  provides  that  the  County  Court,  or 
other  corresponding  appellate  court,  may  reverse  the  judgment  of  the 
justice's  court,  or  other  inferior  court,  for  errors  of  law  or  of  fact. 
Vol.  1,  p.  59,  §  3063. 

On  a  preceding  page  an  attempt  has  been  made  to  point  out  what 
constitutes  an  error  in  fact,  and  the  step  preliminary  to  the  actual  pre- 
sentation of  the  error  to  the  appellate  court  for  redress.     See  ante,  983. 

The  practice  lipon  the  hearing  of  an  appeal,  when  error  in  fact  is 
assigned,  is  the  same  as  that  already  pointed  out  in  cases  of  default. 
Ante,  993.  And  the  court  must  hear  all  matters  claimed  as  errors, 
whether  appearing  in  the  return,  or  in  the  aifidavits,  or  by  the  oral  evi- 
dence of  witnesses.     Ante,  993. 

There  is  one  material  difference  between  a  case  in  which  an  appel- 
lant seeks  relief  from  a  judgment  taken  against  him  by  default,  and 
one  in  which  he  assigns  error  in  fact  as  ground  of  reversal.  In  the 
former  case,  the  granting  of  relief  is  discretionary  with  the  County 
Court,  upon  a  hearing  of  all  the  facts.  Ante,  972,  975.  But  where 
error  in  fact  is  assigned,  and  the  truth  of  the  facts  assigned  is  estab- 
lished, the  County  Court  is  bound  to  reverse  the  judgment  below,  if 
the  matters  assigned  as  error  are  such  as  in  law  require  a  reversal  of  the 
judgment.  And  if  the  County  Court  refuses  to  render  a  proper  judg- 
ment, the  error  may  be  corrected  by  an  appeal  to  the  Supreme  Court. 

And  so,  too,  when  error  in  fact  is  assigned,  the  proper  judgment  is 
a  mere  reversal  or  affii-mance  of  the  judgment  below,  with  the  costs  of 
the  appeal  to  the  successful  party. 

The  decision  is  not  a  mere  order,  but  a  final  judgment.  The  form 
of  such  a  judgment  will  be  given  in  a  subsequent  place. 

Cross  appeals.  "When  both  parties  appeal  from  a  judgment  of  a 
justice's  court,  both  appeals  should  be  heard  together  and  judgment 
and  costs  given  for  the  appellant  showing  himself  right  upon  his  ap- 
peal. It  will  be  error  to  hear  the  appeals  separately  and  to  enter  sepa- 
rate judgments  thereon.  Jones  v.  Owen,  5  Hun,  339 ;  Glassner  v. 
Wheaton,  2  E.  D.  Smith,  352. 
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J>few  trial  in  the  appellate  court.  —  General  view  of  the  practice  upon  a  new  trial. 


§  9.  New  trial  in  the  appellate  court.  The  Code  provides  that 
where  an  issue  of  fact  or  an  issue  of  law  was  joined  before  the  justice, 
and  the  sum  for  which  judgment  was  demanded  by  either  party  in  his 
pleading  exceeds  $50 ;  or  where,  in  an  action  to  recover  a  chattel,  the 
value  of  the  property  as  fixed,  together  with  the  damages  received,  if 
any,  exceeds  $50,  the  appellant  may,  in  his  notice  of  appeal,  demand  a 
new  trial  in  the  appellate  court,  and  thereupon  he  is  entitled  thereto 
whether  the  defendant  was  or  was  not  present  at  the  trial.  Vol.  1,  p. 
60,  §  3068. 

The  right  to  a  new  trial  in  the  County  Court,  in  all  actions  except  in 
actions  of  replevin,  depends  upon  the  amount  claimed  in  the  pleadings. 
Mayes  v.  Kedsie,  11  Hun,  677 ;  Ovenshire  v.  Adee,  27  How.  368  ; 
Hobhs  V.  Weatherwax,  38  id.  385  ;  Thompson  v.  Pine,  5  Hun,  647 ; 
Merrill  v.  Pattison,  44  How.  289.  If  the  sum  for  which  judgment 
is  demanded,  by  either  party  in  his  pleadings,  exceeds  $50,  he  is  enti- 
tled to  a  new  trial  in  the  appellate  court  without  reference  to  the  form 
of  the  action  or  the  amount  of  the  recovery.  lb.  But  in  an  action  of 
replevin,  the  appellant  will  also  be  entitled  to  a  new  trial,  although  the 
sum  for  which  judgment  was  demanded  in  the  pleading  did  not  exceed 
$50,  provided  the  damages  actually  recovered,  added  to  the  assessed 
value  of  the  property,  exceed  that  sum.  Merrill  v.  Pattison,  44  How. 
289. 

Under  the  section  of  the  Code  above  cited,  a  defendant  may,  by  set- 
ting up  a  fictitious  claim  for  more  than  $50  in  his  answer  before  the 
justice,  demand  and  obtain  a  new  trial  in  the  County  Court,  and  that 
court  has  no  i-ight  to  strike  out  the  answer,  or  any  part  of  it.  TJiomp- 
son  V.  Pine,  5  Hun,  647 ;  Fuller  v.  Brierly,  36  How.  47.  But  see 
Houghton  v.  Kenyon,  38  id.  107;  .Dennision  v.  Tremmer,  27  Hun, 
393  ;  Johnson  v.  Dow,  11  Alb.  L.  J.  128.  The  County  Court  has 
jurisdiction  to  re-try  a  cause  on  appeal  from  justice's  court,  although  it 
appears  on  the  trial  in  that  court  that  the  sum  total  of  the  accounts  of 
both  parties,  proved  upon  the  trial,  exceeds  $400.  Crcmnell  v.  Com- 
stoch,  12  Hun,  293. 

The  right  to  a  re-trial  in  the  appellate  court  is  not  confined  to  issues 
of  fact.  A  re-trial  of  an  issue  of  law  may  be  had  if  the  sum  for  which 
judgment  is  demanded  by  either  party  in  his  pleadings  exceeds  $50. 
Vol.  1,  p.  60,  §  3068. 

General  view  of  the  practice  upon  a  new  trial.  The  distinctive 
features  of  this  form  of  appeal  have  been  noticed  in  the  preceding 
sections.  The  first  proceeding  in  the  cause,  the  notice  of  appeal,  differs 
from  the  notice  required  in  other  cases,  in  this,  that  it  must  demand  a 


THE  PRACTICE  ON  APPEALS.  1001 

Proceedings  when  a  new  trial  is  demanded  in  an  improper  case. 

new  trial  in  the  appellate  court.  Ante,  925.  In  other  cases  the  giving 
of  security  upon  appeal  is  not  indispensable  ;  upon  an  appeal  for  a  new 
trial  security  is  required  whether  the  appellant  desires  a  stay  of  execu- 
tion or  otherwise.  Ante,  929.  The  return  of  the  justice  upon  an 
appeal  for  a  new  trial  differs  from  the  return  required  in  other  cases. 
Ante,  944:.  Upon  the  filing  of  the  return  a  period  of  ten  days  must 
elapse  before  the  cause  is  deemed  at  issue  in  the  appellate  court.  Ante, 
970. 

Upon  an  appeal  of  this  kind,  also,  the  statute  provides  a  means  of 
compromise  by  which  a  judgment  may  be  rendered  in  the  cause  with- 
out an  actual  appearance  before  the  appellate  court.  Ante,  938.  No 
proceeding  of  this  nature  is  authorized  upon  any  other  form  of  appeal 
from  the  judgment  of  a  justice  of  the  peace.  So,  where  an  appeal  is 
taken  for  a  new  trial,  the  notice  of  trial  must  be  served  at  least  fourteen 
days  before  the  terra,  ante,  9Y0,  while  other  appeals  may  be  brought 
on  for  argument  upon  a  notice  of  eight  days.  Ante,  969.  So,  while 
the  court  sits  as  an  appellate  tribunal,  whatever  may  be  the  form  of 
the  appeal,  in  the  one  case  the  proceedings  are  such  as  rightfully  be- 
long to  a  court  sitting  in  review  of  the  errors  of  an  inferior  court,  while 
in  the  other  case  the  proceedings  are  those  of  a  court  exercising  original 
jurisdiction.  The  proceedings  heretofore  described,  by  which  the 
action  is  removed  from  the  justice's  court  to  the  appellate  court,  take  the 
place  of  the  ordinary  proceedings  for  the  commencement  and  joinder 
of  issue  in  an  action ;  and  after  the  action  is  deemed  at  issue  in  the 
appellate  court,  all  the  proceedings  therein,  including  the  entry,  en- 
forcement and  review  of  the  judgment,  are  the  same,  with  few  excep- 
tions, as  if  the  action  had  been  commenced  in  the  appellate  court.  See 
vol.  1,  p.  61,  §  3071.  It  will  be  readily  understood,  that  in  a  work  of 
this  character,  it  is  impossible  to  give  even  an  outline  of  the  practice 
upon  trials  in  courts  of  record .  Many  of  the  principles  relating  to 
practice,  pleadings  and  evidence  on  trials  in  justices'  courts  are  equally 
applicable  to  all  courts.  The  rules  of  evidence  given  in  this  work  are 
as  applicable  to  the  County  Court  as  to  the  justice's  court,  and  will  be 
found  as  useful  in  the  one  court  as  in  the  other. 

Proceedings  when  a  new  trial  is  demanded  in  an  improper  case. 
The  cases  in  which  a  party  has  a  right  to  a  new  trial  on  appeal  have 
been  noticed.  It  frequently  happens  that  a  notice  of  appeal  is  served 
demanding  a  new  trial  in  the  appellate  court  in  a  case  not  authorized  by 
the  Code,  or  if  technically  authorized,  in  a  case  not  within  the  intent 
of  that  act.  "What  remedy  the  respondent  has  in  either  case  has  been 
the  subject  of  much  discussion. 
126 
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Review  of  the  proceedings  in  the  court  below. 

Under  the  corresponding  provisions  of  the  former  Code  it  was  held 
that  although  under  section  352  of  that  act,  making  the  right  to  a  new- 
trial  depend  upon  the  amount  of  the  parties,  the  defendant  might  take 
an  undue  advantage  by  setting  up  a  claim  fictitious  in  amount,  yet  the 
County  Court  had  no  right  to  strike  out  the  answer,  or  a  part  of  the 
answer,  when  the  action  has  been  tried  in  a  justice's  court.  Thomp- 
son V.  Pine,  5  Hun,  647 ;  Fuller  v.  Brierley,  36  How.  47.  It 
has  also  been  held  under  the  same  statute  that  it  was  not  the 
intention  of  the  law  to  allow  either  party  the  right  to  a  new 
trial  in  the  appellate  court  unless  jiidgment  for  a  sum  exceeding  $50 
is  demanded  in  good  faith  and  in  a  proper  case,  and  that  if  a  defendant 
in  an  action  for  a  conversion  should  set  up  a  counter-claim  and  demand 
judgment  for  more  than  $50  for  the  purpose  of  obtainmg  a  new  trial 
in  the  County  Court,  the  counter-claim  might  be  stricken  out  on  motion 
by  the  County  Court  and  the  appeal  ordered  to  be  heard  by  argument 
upon  the  justice's  return.  Houghton  v.  Kenyan,  38  How.  107;  Den,- 
niston  v.  Trimmer,  27  Hun,  393.  Under  the  present  Code  it  has  been 
held  that  when  a  party  has  regularly  taken  an  appeal  to  the  County 
Court,  he  is  entitled  to  have  either  a  new  trial  in  that  court,  or  a  hear- 
ing and  consideration  by  that  court  of  the  questions  of  law  presented 
by  the  appeal.  If  the  case  is  one  in  which  the  appellant  is  not  entitled 
to  a  new  trial  in  the  appellate  court  as  prescribed  in  section  3068,  the 
appeal  may  be  brought  to  a  hearing,  and  the  appeal  must  then  be  heard 
upon  the  original  papers,  and  the  appellate  court  must  render  judg- 
ment according  to  the  justice  of  the  case.  Matteson  v.  Hall,  64  How. 
515.  As  the  justice  does  not  return  the  evidence  when  a  new  trial  is 
demanded  in  the  appellate  court,  it  is  not  apparent  how  the  latter  court 
is  to  render  judgment  according  to  the  justice  of  the  case  without  con- 
tinuing the  cause  until  the  appellant  can  obtain  a  return  of  the  evidence 
under  a  special  order  made  for  that  purpose.  See  vol.  1,  p.  57,  §  3053. 
It  would  seem  from  the  cases  that  an  appellant  who  has  demanded  a 
new  trial  in  the  County  Court  in  an  improper  case  has  all  the  rights 
upon  the  appeal  which  he  would  have  had  under  a  notice  which  did  not 
contain  such  demand. 

Review  of  proceedings  in  the  court  below.  It  was  held  under  the 
old  Code  that  the  County  Court  must,  on  an  appeal  for  a  new  trial,  if 
so  required,  pass  upon  all  questions  raised  in  the  court  below  in  relation 
to  the  regularity  of  process,  its  service  and  return,  in  relation  to  the 
jurisdiction  of  the  justice ;  whether  the  proper  parties  have  been  brought 
in ;  and  other  questions  of  that  character.  Maxon  v.  Reed,  8  Hun, 
618.     It  was  also  held  that  a  party  taking  such  an  appeal  could  raise  in 
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Power  of  the  court  to  order,  etc.  —Amendment  of  the  pleadings  — Motion  for,  etc. 

the  appellate  court  all  questions  which  were  properly  raised  in  the  court 
below,  except  such  as  were  raised  in  respect  to  proceedings  taken  on 
the  tnal  of  the  action,  as  fully  as  if  the  appeal  were  taken  upon 
questions  of  law  only.  Stevens  v.  Benton,  39  How.  13  ;  S.  C.,  2 
Lans.  156.  These  decisions  are  applicable  to  appeals  taken  under  the 
present  Code. 

Power  of  the  court  to  order  a  reference.  The  County  Court  has 
jurisdiction,  upon  the  written  consent  of  the  parties,  to  order  a  refer- 
ence of  a  case  brought  before  it  by  appeal  from  a  justice's  court  where 
there  is  an  issue  of  fact  joined  between  the  parties.  Hyland  v. 
Lopmis,  48  Barb.  126.  So  where  the  action  is  brought  upon  a  con- 
tract, and  the  pleadings  show  that  the  trial  will  require  the  examina- 
tion of  a  long  account,  the  court  may,  upon  the  motion  of  eitlier  party, 
and  against  the  objection  of  the  other,  order  the  cause  referred  to  a  ref- 
eree to  hear  and  determine.     Coy  v.  Rowland,  40  How.  385. 

Amendment  of  the  pleadings.  The  Code  provides  that  the  court 
vnust.  upon  application,  allow  a  pleading  to  be  amended,  at  any  time 
before  the  trial,  or  during  the  trial,  or  upon  appeal,  if  substantial  jus- 
tice will  be  promoted  thereby.  Yol.  1,  p.  27,  §  2944.  Under  a  pro- 
vision of  the  old  Code  (subd.  5,  §  366)  conferring  authority  upon  the 
County  Court  to  allow  either  party  upon  appeal  for  a  new  trial  to 
amend  his  pleadings  upon  such  terms  as  shall  be  just,  it  was  held  that 
the  court  could  not  allow  an  answer  interposed  in  the  justice' s  court 
which  merely  set  up  a  general  denial  to  be  amended  upon  the  appeal 
by  inserting  therein  new  and  affirmative  defenses,  such  as  payment, 
set-oflE  or  counter-claim.  Heno  v.  Millspaugh,  14  Hun,  229.  It  was 
also  held  improper  to  allow  the  plaintiff  to  amend  his  complaint  in 
such  a  manner  as  to  change  the  character  of  the  action  from  contract  to 
tort.     JBurch  v.  Spencer,  15  Hun,  504. 

Motion  for  a  new  trial  on  a  case  or  exceptions.  After  a  trial  in  the 
County  Court,  in  cases  in  which  a  new  trial  is  had,  the  unsuccessful 
party  may  move  that  court  for  a  new  trial ;  and  the  application  may  be 
made  upon  a  case  or  upon  a  case  and  exceptions,  or  otherwise.  The 
practice  as  to  the  mode  of  making  and  settling  the  case  and  exceptions 
is  the  same  as  in  actions  in  the  Supreme  Court,  and  for  that  reason  it 
will  be  sufficient  to  refer  to  the  works  of  practice  in  the  Supreme 
Court  for  the  rules  of  proceeding,  and  for  the  forms  necessary  to  be  fol- 
lowed. 

§  10.  Judgment  upon  appeal.  Where  an  appeal  is  taken  for  the 
purpose  of  obtaining  a  new  trial  in  the  appellate  court,  and  a  trial  is 
had  before  a;  jury,  or  before  the  court,  or  a  referee,  judgment  will  be 
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Reversal  in  whole  or  in  part. 


entered  upon  the  verdict,  decision,  or  report,  in  the  same  manner  as  in 
actions  commenced  in  the  appellate  court.  See  vol.  1,  p.  61,  §  3071. 
If  an  offer  of  judgment  has  been  made  and  accepted  under  section  3070 
or  section  3072  of  the  Code,  judgment  must  be  entered  in  accordance 
with  the  offer.  Id.,  p.  61. 

If  the  appeal  is  not  taken  for  the  purpose  of  obtaining  a  new  trial  in 
the  appellate  court,  judgment  must  be  rendered  according  to  the  jus- 
tice of  the  case  without  regard  to  technical  errors  or  defects  which  do 
not  affect  the  merits.  Upon  such  appeal,  the  appellate  court  may  af- 
firm or  reverse  the  judgment  of  the  justice  in  whole  or  in  part,  and  as 
to  any  or  all  of  the  parties,  and  for  errors  of  law  or  fact.  Id.,  p.  59, 
§  3063.  Upon  either  form  of  appeal  if  a  sum  of  money  is  awarded  to 
one  party  and  costs  are  awarded  to  the  adverse  pai'ty,  the  appellate 
court  must  set  off  the  one  against  the  other  and  render  judgment  for 
the  balance.   Id.,  p.  58,  §  3059.  , 

"Where  an  appeal  is  taken  from  a  judgment  of  a  District  Court  of  the 
city  of  New  York  to  the  Court  of  Common  Pleas  of  that  city  and 
county,  the  appellate  court  may  reverse,  affirm  or  modify  the  judg- 
ment appealed  from,  and  where  the  judgment  is  reversed,  may  order 
a  new  trial  in  the  District  Court.  Code  of  Civil  Pro.  §  3213,  vol.  1,  p. 
90,  as  amended  by  Laws  of  1883,  chap.  231. 

Reversal  in  whole  or  in  part.  Where  no  new  trial  in  appellate 
court  is  demanded  in  the  notice  of  appeal  the  statute  expressly  author- 
izes the  court  to  affirm  or  reverse  the  judgment  below,  in  whole  or  in 
part,  according  to  the  justice  of  the  case. 

"When  a  judgment  is  recovered  upon  a  complaint  founded  upon  an 
account  consisting  of  several  items,  and  the  evidence  warrants  a  recov- 
ery as  to  some  of  the  items,  but  is  insufficient  as  to  the  others,  the  judg- 
ment may  be  reversed  as  to  the  latter  items  and  affirmed  as  to  the  others. 
Allen  V.  Bates,  1  Hilt.  221,  223.  So,  where  the  action  is  founded  upon 
contract,  and  there  is  a  recovery  for  too  large  an  amount,  and  the  court 
can  clearly  see  that  there  ought  to  oe  a  reversal  as  to  part  of  the  judg- 
ment, and  an  affirmance  as  to  the  residue,  such  judgment  will  be  ren- 
dered by  the  appellate  court.  Eawson  v.  Grow,  4  E.  D.  Smith,  18, 
20 ;  Thomas  v.  MiUs,  id.  75,  77 ;  Ooolc  v.  GlarJc,  id.  213,  215  ;  Mills 
V.  Fox,  id.  220,  224 ;  Cook  v.  Hitter,  id.  253,  255  ;  Pinchiey  v.  Eey- 
ler,  id.  469,  473  ;  Pollock  v.  Eoag,  id.  473,  476 ;  Decker  v.  Eassel, 
26  How.  528. 

The  rule  thus  established,  as  to  reversing  judgments  in  part  and  af- 
firming them  as  to  the  residue,  in  actions  arising  upon  contracts,  is 
equally  applicable  to  judgments  founded  upon  torts.     Stoats  v.  Hudson 
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B.  B.,  23  How.  463 ;  S.  C,   39  Barb.   298 ;  Shaw  v.  Davis,  55  id. 
389 ;  Fields  v.  Moul,  15  Abb.  6. 

And  the  rule  is  now  well  settled  that  when  the  judgment  rendered  bv 
the  justice  is  for  different  claims,  or  is  for  distinct  items  or  articles  of 
property,  separable  in  their  nature,  and  capable  of  being  separated  on 
the  record  both  as  to  the  identity  and  value,  the  County  Court  not  only 
may  but  must  reverse  in  part  and  affirm  as  to  the  residue ;  and  if  the 
court  fails  in  this  duty,  the  Supreme  Court,  on  an  appeal  from  the 
judgment,  must  give  the  judgment  the  County  Court  ought  to  have 
given.  Beoker  v.  Eassel,  26  How.  528 ;  Shaio  v.  Davis,  55  Barb. 
389  ;  Weed  v.  Lee,  50  id.  354 ;  BrowwU  v.  Winnie,  29  N.  Y.  400. 
The  power  to  correct  an  erroneous  judgment  does  not  depend  upon  the 
question  whether  the  error  was  committed  by  a  jury  or  by  the  justice. 
See  Fields  v.  Moul,  15  Abb.  6. 

There  are  some  other  cases  which  illustrate  the  practice  under  the 
Code.  In  Shannon  v.  Burr,  1  Hilt.  39,  the  plaintiff  recovered  a  judg- 
ment for  $15  damages,  in  a  case  in  which  the  law  would  not  give  more 
than  nominal  damages,  and  on  an  appeal  the  New  York  Common  Pleas 
reversed  the  judgment  as  to  all  but  the  sum  of  six  cents  damages, 
and  affirmed  the  judgment  for  that  amount,  without  costs  of  the  appeal 
to  either  party. 

So,  in  an  action  for  a  fraud,  if  it  appears  that  the  judgment  is  for  too 
large  a  sum,  and  that  there  is  a  particular  amount  which  ought  to  have 
been  deducted  from  the  recovery,  the  appellate  court  may  reverse  the 
judgment  for  so  much  as  ought  to  have  been  deducted,  and  affirm  it  as 
to  the  residue.  Harris  v.  Bernard,  4  E.  D.  Smith,  195.  See,  also 
Donahue  v.  Henry,  id.  162,  165. 

And  there  is  one  case  which  extends  the  rule  still  further  than  any 
of  the  cases  already  cited.  In  LaMotte  v.  Archer,  4  E.  D.  Smith,  46, 
the  plaintiff  reco%'ered  a  judgment  against  the  plaintiff  for  $100  dama- 
ges in  an  action  of  trover.  The  evidence  rendered  it  certain  that  this 
judgment  was  considerably  larger  than  the  law  would  allow  as  a  measure 
of  damages  in  that  action.  But  it  was  a  case  in  Avhich,  upon  the  find- 
ings of  fact  in  the  court  below,  the  plaintiff  was  entitled  to  some 
damages,  or  about  one-half  of  the  aipount  recovered.  Upon  an  appeal 
to  the  Common  Pleas,  that  court  ordered  a  reversal  of  the  judgment, 
unless  the  plaintiff  chose  to  accept  the  sum  of  $60,  in  which  case  tlie 
judo-ment  was  to  be  affirmed  for  that  amount,  and  reversed  as  to  the 
residue.  The  court  said,  per  Woodruff,  J. :  "  The  amount  of  dama- 
ges given  ($100)  is  wholly  without  evidence  in  its  support,  and  upon 
this  ground  we  would  be  warranted  in  reversing  it.     But  the  Code  re- 
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quires  us  to  do  substantial  justice  between  the  parties,  if  the  case  has 
been  fully  investigated  ;  and  my  conclusion  is,  that  we  should  give  the 
plaintiff  the  privilege  of  making  a  reasonable  abatement  from  the 
amount  of  the  judgment  and  suffer  it  to  stand  for  the  residue." 

"Although  a  finding  for  $75  might,  perhaps,  be  sustained,  I  am  not 
satisfied  that  the  three  articles  have  not  depreciated  since  they  were 
purchased  ;  and  in  view  of  all  the  circumstances  disclosed  by  the  evi- 
dence, I  think  that  the  plaintiff  will  be  fully  indemnified  by  a  recovery 
of  $60  damages  and  her  costs  below. 

"  If  this  be  deemed  arbitrary  and  speculative,  let  it  be  answered  that 
the  court  do  not  require  the  plaintiff  to  make  such  abatement.  No  in- 
justice is  done  to  her,  since  there  is  a  sufficient  ground  for  a  reversal. 
She  may  elect  to  make  the  abatement  or  not  at  her  pleasure.  *  *  * 
The  order  should  be,  that  if  the  plaintiff  elect  within  ten  days  to  reduce 
the  damages  to  $60,  and  her  costs  below,  and  file  written  statements  of 
such  election  with  the  clerk,  the  judgment  is  affirmed  to  that  extent, 
and  reversed  as  to  the  residue,  without  costs  to  either  party  on  appeal ; 
on  default  of  such  election,  the  judgment  is  reversed  with  costs." 

The  form  of  an  order  to  reduce  the  judgment,  and  of  the  respond- 
ent's consent  thereto,  will  be  sufficient  if  it  clearly  specifies  what  is 
ordered  and  what  is  accepted  by  the  respondent. 

Order  for  reversal  unless  7-espondent  consents  to  a  reduction  of  judg- 
ment. 

(Title  and  caption.) 

{As  in  the  form,  ante,  998,  to  the  *,  Init  omitting  what  is  said  as  to. 
the  affidavits,  and  then  continue)  that  the  judgment  of  the  said  justice 
be  reversed  with  costs  of  this  appeal,  unless  within  ten  days  after  the 
service  of  a  copy  of  this  order  upon  him  or  his  attorney,  the  respondent 
makes  and  files  with  the  clerk  of  this  court  a  written  consent  to  reduce 
said  judgment,  and  also  serves  a  copy  thereof  upon  the  appellant's 
attorney  within  the  same  time;  and  such  consent  shall  be  to  the  effect 
that  the  respondent  consents  to  reduce  the  recovery  for  damages  in 
said  action  to  the  sum  of  $100,  as  of  the  day  of  ,  1865 ;  and  if 
the  judgment  be  so  reduced  then  it  is  ordered  that  the  judgment  so  re- 
duced be  in  all  things  affirmed,  with  costs  to  the  appellant  {or  the  re- 
spondent). 

If  the  respondent  elects  to  reduce  the  judgment  to  the  amount  speci- 
fied in  the  order,  he  ought  to  make  and  file  a  written  statement  to  that 
effect  with  the  clerk  of  the  appellate  court,  and  also  to  serve  a  copy  of 
it  upon  the  appellant's  attorney  within  the  time  allowed  for  that  pur- 
pose. 
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Form,  of  consent  to  reduce  judgment, 
{Title  of  cause  in  County  Court.) 

In  pursuance  of  an  order  made  in  this  cause  on  the  day  of  , 
1865,  I,  John  Doe,  the  respondent  and  plaintiff,  do  hereby  consent 
that  the  judgment  appealed  from  in  this  action,  be  reduced  to  the  sum 
of  $100  damages,  as  of  the        day  of  August,  1865. 

JOHN  DOE, 
or  JOHN  M.  CAEEOLL, 

AtCy  for  Hespondent. 

The  form  of  a  judgment  in  such  a  case  will  be  given  in  a  subsequent 
place. 

Reversal  as  to  any  or  all  the  parties.  The  power  to  reverse 
a  judgment  as  to  any  or  all  of  the  parties  is  as  clear  as  the  power  to  re- 
verse a  judgment  in  whole  or  in  part.  Indeed,  there  never  has  been 
as  much  question  upon  the  right  to  reverse  as  to  any  or  all  of  the 
parties,  as  once  existed  in  relation  to  the  power  to  reverse  a  judgment 
in  part  and  affirm  it  as  to  the  residue. 

The  last  clause  of  section  3063  of  the  Code  of  Civil  Procedure,  which 
declares  that  the  court  may  affirm  or  reverse  the  judgment  of  the  justice  in 
whole  or  in  part,  and  as  to  any  or  aU  the  parties,  and  for  errors  of  law 
or  of  fact,  is  merely  a  re-enactment  of  the  corresponding  provisions  of 
section  366  of  the  old  Code.  Under  that  section  it  was  held  that,  when 
an  appeal  has  been  taken  from  a  joint  judgment  rendered  by  a  justice 
in  an  action  of  tort  against  two  defendants,  where  a  cause  of  action 
had  been  made  out  against  one,  and  not  against  the  other,  the  County 
Court  had  the  undoubted  right  to  reverse  the  judgment  as  to  one  and 
affirm  it  as  to  the  other.  Yan  Sly  oh  v.  Snell,  6  Lans.  299 ;  Geraud 
V.  Stagg,  10  How.  369  ;  S.  C,  4  E.  D.  Smith,  27.  It  was  also  held 
that  on  an  appeal  taken  from  a  judgment  rendered  by  a  justice  of  the 
peace  in  an  action  upon  contract  in  favor  of  two  defendants,  against  one 
of  whom  a  cause  of  action  had  been  proved,  the  appellate  court  could 
reverse  the  judgment  as  to  one  of  the  defendants  and  affirm  as  to  the 
other.     Nixon  v.  Jenkins,  1  Hilt.  318. 

But. where  an  appeal  is  taken  from  a  judgment  rendered  in  an  ac- 
tion upon  a  joint  contract  against  two  defendants,  one  of  whom  was 
not  liable  thereon,  the  court  must  reverse  the  judgment  against  both, 
and  cannot  reverse  it  as  to  one  and  affirm  it  as  to  the  other,  because  the 
cause  of  action  is  joint,  and  a  several  judgment  would  not  be  proper. 
Pollock  V    Webster,  16  Hun,  104. 

Judgment  by  default.  A  practical  question  of  considerable  impor- 
tance sometimes  arises  in  relation  to  the  power  of  the  County  Court  to  re- 
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verse  or  affirm  a  judgment  by  default.  In  Whitney  v.  Bayard,  3  Sandf . 
634,  it  was  lield  that  on  an  appeal  from  a  justice's  court,  the  judgment 
will  be  reversed  by  default,  if  the  respondent  does  not  appear  to  argue  the 
appeal  when  it  is  moved  for  argument  by  the  appellant.  So,  where  an 
appeal  has  been  regularly  noticed  and  placed  upon  the  calendar,  it  may 
be  called  up  for  argument,  and  if  the  appellant  does  not  appear  it  will 
be  affirmed  by  default  on  motion  of  the  respondent.  Townsend  v. 
Keenan,  2  Hilt.  544.  See  Matthews  v.  Arnold,  14  Hun,  376 ; 
Qeraghty  v.  Malone,  1  Sandf.  Y34. 

Notwithstanding  these  decisions  there  are  some  considerations  which 
ought  to  weigh  with  a  court  in  determining  whether  a  judgment  ought 
to  be  reversed  by  default,  when  the  case  is  one  which  is  heard  and 
decided  upon  the  facts  contained  in  the  return.  And  in  JBellony  v. 
Alexander,  1  Sandf.  734,  the  court  refused  to  reverse  a  judgment  by  de- 
fault. It  is  true  that  this  case  was  decided  under  the  Code  of  1848, 
which  provided  for  hearing  a  case  upon  the  affidavits  of  the  parties  ; 
but  in  that  case  those  affidavits  took  the  place  of  a  return,  and  the  ease 
was  heard  upon  them  in  the  same  manner  as  upon  a  return  made. 

If  either  party  fails  to  appear  and  argue  the  cause,  and  he  has  a  rea- 
sonable excuse  for  his  default,  the  appellate  court  will  always  relieve  a 
party  from  a  default,  even  if  one  is  allowed  to  be  taken.  The  practice 
of  the  court  ought  always  to  be  liberal  in  this  respect,  so  far  as  it  relates 
to  opening  the  default ;  but  as  to  the  terms  upon  which  this  shall  be 
done,  much  will  depend  upon  the  circumstances  of  each  particular  case. 
It  has  been  held  that  where  a  judgment  of  affirmance  has  been  regularly 
taken  by  default,  the  court  will  require  the  appellant,  on  a  motion  to 
open  the  default,  and  before  hearing  his  excuse,  to  show  that  the  case 
has  merits  either  upon  the  law  or  the  facts  involved  in  it,  which  will  be 
ascertained  on  the  motion  from  a  mere  statement  without  argument,  or 
by  a  careful  inspection  of  the  return.  Tryon  v.  Jennings,  22  How. 
421 ;  S.  C,  12  Abb.  33.  This  rule,  however,  was  adopted  on  account 
of  the  press  of  business  in  the  court  which  established  it ;  and  the  ex- 
tent to  which  a  County  Court  would  apply  it  would  be  to  see  that  the 
appeal  had  no  pretense  of  merits. 

Reversal  npon  questions  of  fact-  The  rule  has  been  long  laid  down 
and  repeatedly  declared,  that  where  on  a  trial  in  a  justice's  court  there 
is  evidence  on  both  sides,  and  even  where  there  is  only  slight  evidence 
in  support  of  the  cause  of  action  on  which  there  is  a  recovery,  the 
County  Court  is  not  authorized  to  reverse  the  judgment,  although  such 
court  may  arrive  at  a  conclusion  upon  the  facts  of  the  case,  or  the 
weight  of  evidence,  different  from  that  drawn  by  the  justice  if  he  de 
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cides  the  case,  or  by  the  jury,  if  there  was  a  jury  trial.  Burnham  v. 
Butler,  31  IST.  T.  480 ;  JSTayes  V.  Hewitt,  18  "Wend.  141 ;  Strylcer  v. 
Bergin,  15  id.  491 ;  Flemmg  v.  Smith,  44  Barb.  554  ;  Adams  v.  Cole, 
1  Daly,  147 ;  Reynolds  v.  Kelly,  id.  283 ;  Smith  v.  Simms,  51  How. 
305 ;  Wright  v.  Maseras,  56  Barb.  521,  532 ;  Commissioners  of  Excise 
V.  Backus,  29  How.  33. 

The  reason  for  such  a  rule  is  obvdous.  "When  a  trial  takes  place  upon 
a  question  of  fact,  and  witnesses  are  sworn,  the  justice  or  the  jury 
who  see  the  witness  and  hear  the  language  in  which  his  evidence  is 
given,  and  who  see  the  manner  in  which  he  testifies,  will  be  much 
better  able  to  properly  estimate  the  value  of  the  evidence  than  any  ap- 
pellate court  knowing  nothing  of  the  case,  except  what  appears  upon 
the  written  or  printed  record. 

The  cases  in  which  an  appellate  court  will  interfere  and  reverse  the 
judgment  of  an  inferior  court  upon  questions  of  fact  are  the  following  : 

1.  Where  the  plaintiff  fails  to  prove  a  cause  of  action  upon  a  consid- 
eration of  the  entire  evidence  given.  This  may  arise  from  the  fact 
that  the  law  does  not  entitle  the  plaintiff  to  recover  upon  all  the  facts 
proved,  though  m  such  a  case  the  error  would  be  one  of  law ;  or  in  the 
second  place,  in  a  case  in  which  there  was  some  material  defect  in  the 
proofs ; 

2.  "Where  the  verdict  is  against  the  undisputed  or  overwhelming 
weight  of  evidence ; 

3.  "Where  it  is  evident  that  the  verdict  is  the  result  of  prejudice,  par- 
tiality, passion  or  fraud ; 

4.  "Where  the  court  or  jury  have  evidently  disregarded  unimpeached 
and  controlling  evidence. 

These  principles  are  not  new  ones  introduced  by  the  Code,  but  are 
such  as  have  long  been  established  in  this  State.  And  they  are  equally 
applicable  whether  the  action  is  founded  upon  contract  or  upon  tort. 

The  cases  which  will  first  be  noticed  are  those  which  show  that  a 
judgment  will  be  reversed  where  there  is  a  total  or  a  material  defect  in 
the  proofs. 

First.  The  following  cases  were  decided  under  the  old  piactice  which 
prevailed  before  the  enactment  of  the  Code.  In  Baldwin  v.  Delevan, 
2  Hill,  125,  the  action  was  for  a  fraudulent  misrepresentation  on  an 
exchange  of  horses  ;  but  the  evidence  did  not  show  any  representation 
whatever  by  the  defendant,  except  what  he  had  said  to  a  third  person, 
a  short  time  before  the  exchange  with  the  plaintiff ;  this  proof  was  held 
to  be  insuflicient  and  judgment  in  favor  of  the  plaintiff  reversed.  In 
Clot/rh  V.  Denure,  3  Denio,  319,  320,  the  action  was  for  fraud  in  the 
127 
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sale  of  a  span  of  horses,  but  there  was  no  proof  of  a  scienter,  and  a 
judgment  for  the  plaintiff  was  reversed.  In  Palmer  v.  Manning,  i 
Denio,  131,  a  judgment  rendered  upon  a  promissory  note  was  re- 
versed because  the  identity  of  the  note  was  not  proved,  where  the  note 
was  proved  by  the  admissions  of  the  defendant. 

In  Tifft  V.  TiJ^t,  4  Denio,  175,  the  plaintiff  recovered  a  judgment 
against  the  defendant  for  the  acts  of  his  infant  child  who  set  a  dog 
upon  the  plaintiff's  hog  and  kiUed  it ;  but  there  was  no  proof  that  the 
defendant  authorized  the  act,  and  the  judgment  was  reversed ;  and  the 
court  said :  "  In  actions  before  justices  of  the  peace,  if  any  material 
part  of  the  plaintiff's  case  is  wholly  unsupported  by  evidence,  a  judg- 
ment in  his  favor  will  be  reversed,"  and  this  is  so  whether  fhe  trial  was 
with  or  without  a  jury. 

In  Blanchard  v.  Isaacs,  3  Barb.  388,  the  plaintiff  recovered  judg- 
ment against  the  defendant,  as  a  common  carrier,  for  the  value  of  a 
coat  which  had  been  lost,  but  there  was  no  proof  of  the  dehvery  of  the 
coat  to  the  defendant,  or  that  the  person  to  whom  it  was  delivered  was 
an  agent  of  the  defendant  authorized  to  take  charge  of  such  property, 
and  the  judgment  was  reversed. 
,  In  Pryne  v.  Wesifall,  3  Barb.  496,  the  plaintiff  recovered  a  judg- 
ment as  a  constable  for  the  wrongful  taking  of  property  which  he  had 
previously  levied  upon.  He  had  not  taken  actual  possession  of  the 
property,  and  the  action  was  brought  for  the  benefit  of  the  plaintiff  in 
the  execution.  There  was  no  proof  of  any  judgment  upon  which  the 
execution  was  issued,  though  the  execution  was  proved,  but  this  was 
held  insufficient,  and  the  judgment  was  reversed.  And  see  UnderhiU 
V.  Reinor,  2  Hilt.  319. 

"Where  a  plaintiff  claims  to  recover  for  services  rendered,  he  must 
prove  that  the  defendant  employed  him ;  and  if  he  obtains  a  judg- 
ment without  proving  this  fact,  it  will  be  reversed.  Howa/rd  v.  Brown, 
2  E.  D.  Smith,  247. 

The  plaintiff  must  do  more  than  to  prove  such  facts  as  would  warrant 
a  conjecture  that  he  is  entitled  to  recover.  He  is  bound  to  make  out  a 
prima  facie  cause  of  action,  and  he  must  furnish  some  criterion  by 
which  a  right  of  recovery  for  some  amount  can  be  fixed  without  danger 
of  doing  injustice,  and  when  the  plaintiff's  evidence  leaves  in  doubt  not 
only  the  amount  which  he  is  entitled  to  recover,  but  also  the  fact 
whether  he  is  entitled  to  recover  at  all,  a  judgment  in  his  favor  will  be 
reversed.     Fox  v.  Decker,  3  E.  D.  Smith,  150. 

In  an  action  by  the  holder  against  the  indorser  of  a  note,  the  plaint- 
iff must  prove  such  facts  as  fix  the  liability  of  the  defendant ;  and  if 
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there  is  no  proof  of  presentment,  demand,  refusal  or  notice  to  the  de- 
fendant, or  a  waiver  of  them,  a  judgment  in  favor  of  the  plain ti£E  vrill 
be  reversed.  Jones  v.  Pridham,  3  E.  D.  Smith,  155  ;  Storp  v.  Har- 
lutt,  4  id.  464.  See,  also,  vol.  1,  pp.  Y98,  803,  etc.  The  same  principle 
applies  when  the  holder  of  a  bill  of  exchange  seeks  to  charge  the  drawer 
thereof.      Yantroi  v.  McGulloch,  2  Hilt.  272. 

In  an  action  to  recover  damages  for  injuries  resulting  from  negligence, 
the  plaintifE  must  establish  by  evidence  that  the  injury  was  in  some 
manner  done  by  the  defendants.  In  one  case,  in  which  the  plaintiff 
recovered  a  judgment  against  the  defendants,  for  injuries  alleged  to 
have  been  done  to  his  wagon  by  the  defendants'  stage,  the  court,  upon 
reversing  the  judgment,  said  :  "  Assuming  that  the  plaintiff  sufficiently 
proved  that  his  wagon  was  injured  by  the  carelessness  of  a  person  who 
was  driving  a  stage,  the  only  evidence  that  either  of  these  defendants 
was  responsible  was  that  of  the  plaintiff's  son,  who  testified  that  two 
gentlemen  called  upon  his  father  and  conversed  on  the  subject,  and 
one  of  them  answered  to'  the  name  of  '  Lent,'  and  that  the  latter  wished 
the  wagon  sent  to  his  place  to  be  repaired,  and  both  were  satisfied  that 
it  was  their  stage  by  which  the  injury  was  caused.  This  by  no  means 
identifies  the  defendant.  The  witness  does  not  intimate  that  he  is  ac- 
quainted with  the  defendants,  or  either  of  them,  and  it  is  hardly  neces- 
sary to  say  that  a  defendant  cannot  legally  be  charged  with  liability 
because  some  person  who  assumes  to  answer  to  the  same  surname  is 
shown  to  have  admitted  his  habUity."  Fanning  v.  Lent  d;  Mulford, 
3  E.  D.  Smith,  206,  207. 

In  an  action  by  a  plaintiff  to  recover  the  value  of  his  dog,  which  is 
alleged  to  have  been  killed  by  the  defendant's  dog,  the  plaintiff  must 
prove  that  the  defendant  was  the  owner  of  the  dog,  or  that  he  harbored 
him,  and  that  such  dog  was  the  aggressor  in  the  particular  fight ;  and 
if  he  recovers  a  judgment  without  such  proof,  it  will  be  reversed. 
Wiley  V.  Slater,  22  Barb.  606. 

The  principles  which  govern  an  appellate  court  as  to  reversing  judg- 
ments which  are  against  evidence,  are  clearly  and  forcibly  stated  in 
Hathhone  v.  Stanton,  6  Barb.  141,  143,  144,  by  Geidlet,  J.,  who  said  : 
"  There  is  at  this  day  no  doubt,  and  there  never  should  have  been  any, 
that  the  verdict  of  a  jury  should  be  set  aside  where  there  has  been  no 
evidence  to  support  it.  *  *  *  The  true  doctrine  is  this :  When 
there  is  a  disputed  question  of  fact,  and  evidence  has  been  given  on 
ioth  sides  of  such  question,  the  courts  will  not  disturb  the  finding  of 
the  jury.  But  when,  upon  any  one  question  which  is  decisive  against 
either  party,  there  is  evidence  on  one  side  of  such  question  and  none 
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on  "the  other,  and  the  verdict  has  been  given  for  the  party  who  has 
given  no  evidence  upon  the  point  in  question,  the  verdict  will  be  set 
aside,  and  if  the  County  Court  does  not  reverse  a  judgment  founded 
upon  such  a  verdict,  it  is  the  duty  of  the  Supreme  Court  to  correct 
the  error." 

In  an  action  which  claims  to  recover  money  for  sdfvices  rendered  in 
building  a  house,  and  for  furnishing  materials  therefor,  and  where  it 
appears  from  the  evidence  that  the  work  was  performed  under  a  written 
sealed  contract  which  specifies  a  time  for  the  completion  of  the  work, 
and  the  payment  was  to  be  made  on  the  completion  of  the  work, 
the  plaintiff  must  show  a  performance  on  his  part  before  he  is  entitled 
to  recover ;  and  a  judgment  for  the  plaintiff,  without  furnishing  such 
proof,  will  be  reversed.  Lynch  v.  MoBeth,  7  How.  113,  120,  121. 
In  the  last  ease,  the  Supreme  Court  reversed  a  judgment  of  the  County 
Court,  as  well  as  that  of  the  justice,  where  the  plaintiff  had  recovered 
in  such  a  case.  The  court  said :  "  In  addition  to  the  above  errors,  the 
justice's  judgment  was  clearly  wrong  upon  the  merits,  and  contrary  to 
the  justice  of  the  case,  as  it  appeared  upon  the  trial.  The  justice  certi- 
fies that  his  return  contains  the  substance  of  the  testimony  and  pro- 
ceedings had  before  him,  and  yet  it  does  not  contain  any  legal  evidence 
to  support  his  judgment.  The  defendant  proved  that  the  plaintiff  was 
under  a  covenant  to  do  the  work  which  he  did  for  the  defendant.  The 
plaintiff  attempted  to  show  that  this  covenant  was  varied  by  a  subse- 
quent parol  agreement.  Besides  the  incompetency  of  parol  evidence 
to  have  that  effect,  the  plaintiff  did  not,  even  with  the  help  of  his  own 
testimony,  prove  any  parol  attempt  to  vary  the  sealed  contract.  There 
was  nothing  in  the  conversation  which  he  testified  to,  purporting  to  re- 
lease him  from  any  of  the  obligations  of  his  covenant,  or  to  impose  any 
new  obligation  in  that  respect,  upon  the  defendant ;  the  most  that  the 
plaintiff's  testimony  on  this  subject  tended  to  show  was  a  parol  promise 
of  the  defendant,  without  any  consideration,  to  let  the  plaintiff  have 
money  as  fast  as  he  wanted  it  to  go  on  with  the  work,  not  as  payment 
for  the  work,  nor  in  lieu  of  the  payments  which  the.  plaintiff  had  cove- 
nanted to  receive  when  the  work  was  done.  This  was  wholly  in- 
sufficient to  produce  the  effect  claimed  for  it  by  the  plaintiff,  and  given 
to  it  by  the  justice.  In  such  a  case  the  County  Court  otight  to  have 
reversed  the  judgment  of  the  justice's  court,  and  erred  in  not  doing  so." 
The  same  principle  is  enforced  in  Jacobs  v.  JTolff,  2  Hilt.  133. 

It  has  been  held  that  a  failure  to  prove  the  proper  measure  of  dam- 
ages would  be  a  ground  of  reversal  in  an  action  for  a  breach  of  war- 
ranty on  the  sale  of  a  horse.    Fales  v.  MoKeon,  2  Hilt.  53. 
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Second.  A  brief  examination  will  now  be  made  of  the  eases  which 
hold  that  a  County  Court  ought  to  reverse  a  judgment  which  is  rendered 
against  the  overwhelming  weight  of  evidence.  There  is  scarcely  an 
instance  in  which  a  County  Court  can  exercise  its  appellate  powers  with 
greater  advantage  than  in  that  of  correcting  judgments  which  have 
been  given  in  violation  of  the  rights  of  one  of  the  parties  by  entirely 
disregarding  the  whole  scope,  weight  and  force  of  the  evidence  given 
on  the  trial.  In  courts  of  record  it  has  long  been  the  practice  to  grant 
a  new  trial  in  such  cases,  and  the  power  of  the  County  Court  to  do  the 
same  thing  in  cases  arising  upon  an  appeal  from  a  justice's  court  is  now 
clearly  established  and  daily  exercised.  This  rule  is  not  a  new  one 
introduced  by  the  Code,  but  was  well  settled  in  the  former  practice. 

In  Buckley  v.  Leonard^  4  Denio,  500,  the  action  was  for  damages 
done  by  the  defendant's  dog.  On  the  trial,  which  was  by  jury,  the 
plaintiff  proved  that  while  he  was  passing  through  a  yard  used  in  com- 
mon by  the  defendant  and  a  family  which  occupied  an  adjoining  house 
as  tenants  of  the  defendant,  with  a  view  to  call  at  such  adjoining  housej 
the  dog  bit  him,  and  that  on  account  of  it  he  became  somewhat  lame, 
and  was  prevented  from  laboring .  for  a  few  days.  The  plaintiff  also 
proved  that  about  a  year  before  the  dog  had  bitten  another  person,  and 
there  was  some  evidence  that  the  dog  had  also  bitten  a  boy.  On  both 
the  former  occasions  the  defendant  had  been  informed  of  the  injuries ; 
and  it  was  shown  that  for  the  most  part  he  had  kept  the  dog  chained 
up  in  the  day-time,  and  in  his  store  nights. 

The  defendant  offered  to  prove  that  the  dog  was  of  a  quiet  and 
peaceable  disposition.  The  plaintiff  objected  to  the  evidence,  but  the 
justice  admitted  it,  and  several  witnesses  testified  that  they  were 
acquainted  with  the  animal  and  considered  him  inoffensive.  The  jury 
found  a  verdict  for  the  defendant,  upon  which  the  justice  rendered 
judgment,  which  was  affirmed  by  the  County  Court  on  appeal.  The 
Supreme  Court  reversed  both  judgments,  and  the  court  said  : 

"  The  evidence  given  by  the  defendant  of  the  mild  character  of  the 
dog,  I  think,  was  improperly  admitted.  It  was  immaterial.  If  the 
evidence  proved  that  the  dog  bit  the  plaintiff,  that  the  defendant  was 
the  owner,  and  knew  or  had  notice  that  the  dog  had  been  accustomed 
to  bite  others,  he  was  responsible  for  the  injury,  however  high  the 
character  of  the  dog  for  mildness  stood  among  the  neighbors.  Such 
evidence  was  well  calculated  to  divert  the  jury  from  a  proper  consid- 
eration of  the  real  point  in  issue.  There  was  no  conflicting  evidence 
upon  any  position  which  the  plaintiff  was  bound  to  maintain,  nor  was 
there  any  question  as  to  the  credibility  of  witnesses.     It  was  not, 
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therefore,  one  of  the  classes  of  cases  where  the  verdict  of  a  jury  pre- 
cludes a  coui-t  of  review  from  examining  -the  facts.  The  evidence  of 
the  injury  to  the  plaintiff,  of  the  dog  having  previously  bitten  others, 
and  that  the  defendant  had  notice  of  it,  stands  uncontradicted ;  and 
these  facts  were  abundantly  sufficient  to  require  the  jury  to  find  for 
the  plaintiff.  I  think  this  is  a  case  where  the  verdict  and  judgment 
are  entirely  unsupported  by  the  evidence." 

This  case  is  but  one  of  numerous  cases  of  a  similar  character  decided 
before  the  Code ;  and  several  of  the  cases  already  cited  were  the  same 
in  principle.  And  since  the  Code  the  same  practice  is  firmly  settled  and 
uniformly  enforced.  In  Robertson  v.  Ketchuin,  11  Barb.  652,  an 
exchange  of  horses  was  made  between  the  plaintiff's  agent  and  the 
defendant  upon  terms  which,  as  the  defendant  knew,  the  plaintiff  had 
himself  refused  to  adopt  as  the  basis  of  an  exchange.  The  plaintiff 
did  not  know  of  the  bargain  until  after  it  was  made ;  nor  did  he  know 
of  the  terms  of  it  and  that  it  was  contrary  to  his  proposition,  until 
after  the  death  of  the  horse  received  in  exchange  had  put  it  out  of  his 
power  to  return  it.  He  repudiated  the  bargain  as  soon  as  he  knew 
what  it  was,  and  brought  an  action  of  trover  in  a  justice's  court  for 
the  value  of  his  horse.  The  case  was  tried  by  a  jury,  who  found  a 
verdict  for  the  defendant,  upon  which  judgment  was  rendered  ;  and 
the  County  Court,  upon  an  appeal,  affirmed  this  judgment.  The 
Supreme  Court  reversed  both  judgments,  and  the  court  said  : 

"  There  was  no  conflict  in  the  evidence  on  the  fact  that  the  actual 
exchange  of  horses  made  by  the  agent  was  upon  a  consideration  which 
the  plaintiff  had  never  authorized,  and  that  this  was  known  to  the 
defendant  at  the  time.  A  verdict  finding  to  the  contrary  is  not  merely 
verdict  against  the  weight  of  evidence,  but  is  a  verdict  without  a  par- 
ticle of  evidence  to  support  it.  The  ground  on  which  the  County 
Court  affirmed  the  judgment  of  the  justice  was  that  there  was  evi- 
dence of  a  subsequent  ratification  of  the  bargain  by  the  plaintiff.  The 
evidence  was  that  the  plaintiff  asked  the  defendant  how  he  traded,  to 
which  the  latter  replied,  '■pretty  much  as  yoio  and  I  talked ;  a  little 
different ;  and  if  you  are  not  suited  with  the  trade,  we  will  trade  back 
this  evening.'  Upon  this  the  parties  drank  together  and  parted.  This 
answer  of  the  defendant  was  untrue  ;  the  trade  was  made,  not  as  the 
plaintiff  had  proposed,  but  as  the  defendant  had  offered,  and  which 
offer  the  plaintiff  had  expressly  rejected.  If  the  defendant  had  truly 
disclosed  the  terms  of  the  bargain  when  he  was  asked,  and  the  plaintiff 
had  silently  acquiesced,  it  would  have  presented  quite  a  different  ques- 
tion.   No  doctrine  is  better  settled,  upon  principle  and  authority,  than 
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this :  that  the  ratification  of  the  act  of  an  agent  previously  unauthor- 
ized, must,  in  order  to  bind  the  principal,  be  with  a  full  knowledge  of 
all  the  material  facts.  If  the  material  facts  be  either  suppressed  or 
unknown,  the  ratification  is  invalid,  because  founded  upon  mistake  or 
fraud.  The  answer  of  the  defendant  to  the  plaintifE's  inquiry  was 
untrue,  and  was  well  calculated,  and  doubtless  intended,  to  prevent 
further  inquiry.  The  defendant  had  agreed  with  the  agent  to  conceal 
from  the  plaintiff  the  departure  from  his  instructions.  It  would  be  a 
reproach  to  the  law  to  uphold  such  a  fraud.  '  There  was  no  dispute 
albout  the  facts  ;  the  jury  drew  an  erroneous  conclusion  from  the  testi- 
mony. They  must  have  held  that  subsequent  assent  to  the  trade  was 
a  ratification  of  the  bargain,  whether  the  plaintiff  knew  of  its  terms 
or  not.  The  judgment  of  the  County  Court  and  of  the  justice  must 
be  reversed." 

In  Marselis  v.  Seaman,  21  Barb.  319,  324,  an  action  was  brought  for 
the  recovery  of  a  penalty  for  taking  illegal  toll  upon  a  plankroad.  The 
proof  was  clear  that  the  plaintiff  was  entitled  to  recover,  provided  the 
acts  done  rendered  the  defendant  liable  to  a  penalty  within  the  mean- 
ing of  the  statute.  The  cause  was  tried  by  a  jury,  and  a  verdict  and  a 
judgment  rendered  for  the  plaintiff,  which  was  affirmed  by  the  County 
Court,  but  both  judgments  were  reversed  by  the  Supreme  Court,  which 
said,  by  Bockes,  J. :  "  There  is  no  conflict  of  proof  in  the  case.  The 
facts  are  plain,  and  admit  of  but  one  fair  conclusion ;  and  it  only  re- 
mains now  for  the  court  to  pronounce  the  judgment  which  the  justice 
should  have  rendered,  when  the  defendant  insisted  that  there  was  no 
'evidence  that  the  defendant  or  his  wife  demanded  or  received  more  toll 
than  he  was  allowed  by  law  to  collect.  The  verdict  of  the  jury  is  ir- 
reconcilable to  conscience,  and  must  have  been  rendered  under  mistake, 
improper  influence,  or  through  fraud." 

In  Watts  V.  Cleaveland,  3  E.  D.  Smith,  553,  an  action  was  brought 
by  a  constable  to  recover  the  value  of  goods  upon  wbich  he  had  levied. 
The  officer  proved  a  sufficient  levy,  which  was  the  principal  point  in 
the  case,  but  a  judgment  was  rendered  in  favor  of  the  defendant.  This 
judgment  was  reversed  on  an  appeal. 

In  Goldsmith  v.  Ohermier,  3  E.  D.  Smith,  121,  122,  the  plaintiff 
claimed  to  recover  for  his  services  in  procuring  the-purchase  of  a  horse. 
The  plaintiff  proved  an  employment  by  the  defendant,  or  at  least  a 
full  and  unequivocal  recognition  of  an  original  employment,  and  an 
actual  calling  upon  the  plaintiff  by  the  defendant,  and  procuring  him 
to  render  further  services  ;  the  actual  devotion  by  the  plaintiff  of  his 
time  labor  and  attention  for  the  defendant's  benefit  and  in  aid  of  the 
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purchase  of  his  horse,  and  a  distinct  promise  by  the  defendant  that  he 
would  pay  him  well  for  the  services  which  he  admitted  the  plaintiff 
had  rendered.  The  court  below  rendered  a  judgment  in  favor  of  the 
defendant,  which  was  reversed  upon  appeal,  when  the  court  said :  "We 
do  not  interfere  with  the  finding  in  the  court  below,  upon  the  mere 
ground  that,  upon  the  whole  evidence,  we  think  we  should  have  come 
to  a  contrary  conclusion.  But  where  the  evidence,  upon  which  the 
plaintiff  is,  in  our  judgment,  clearly  entitled  to  recover,  is  uncontra- 
dicted and  unimpeached,  we  are  warranted  in  saying  that  a  finding,  in 
total  disregard  of  the  proof,  must  be  founded  in  some  erroneous  view 
of  the  law  applicable  to  the  case  made  out  by  the  plaintiff." 

In  McOarty  v.  Ely,  4  E.  D.  Smith,  375,  376,  the  action  was  for  the 
recovery  of  rent,  due  upon  a  written  lease.  The  defendant  claimed  to 
deduct  a  specified  sum  on  account  of  alleged  misrepresentations  as  to 
the  capacity  of  the  premises  for  the  business  for  which  they  were  used. 
There  was  nothing  in  the  lease  showing  any  representations,  nor  did 
the  proofs  establish  any  false  representations.  The  jury  found  for  the 
defendant,  but  the  judgment  thereon  was  reversed,  and  the  court  said : 
"  The  jury  must,  I  think,  have  acted  under  some  misapprehension  or 
mistake,  as  their  verdict  is,  in  my  judgment,  not  only  against  the  weight 
of  the  evidence,  but  is  without  evidence  to  support  it.  The  judgment 
should,  therefore,  be  reversed." 

In  Lambert  v.  Seely,  2  Hilt.  429,  the  plaintiff  recovered  for  goods 
sold.  The  evidence  showed  that  the  bill  of  goods  claimed  to  have  been 
sold  was  receipted  by  a  check  of  the  plaintiff,  who  was  authorized  to 
do  such  acts ;  and  there  was  no  explanation  of  the  receipt.  Besides 
this,  there  was  no  proof  that  the  goods  were  ever  actually  delivered  to 
the  defendant ;  and  there  was  evidence  that  the  goods  were  sold  to  a 
third  person,  who  had  given  credit  for  the  amount  upon  a  note  held  by 
him  against  the  plaintiff.  The  plaintiff  had  a  judgment,  which  was  re- 
versed, on  the  ground  that  it  was  not  only  unsupported  by  evidence, 
but  was  directly  contrary  to  it. 

In  Neary  v.  BosPwich,  2  Hilt.  514,  the  plaintiff  claimed  to  be  a  ten- 
ant of  the  defendant,  and  sought  to  recover  damages  for  a  breach  of 
the  covenants  contained  in  the  lease.  The  defense  was,  an  accord  and 
satisfaction.  The  justice  rendered  a  judgment  in  favor  of  the  plaint- 
iff for  $150  damages,  which  was  reversed  upon  an  appeal.  The  court 
states  the  facts  of  the  case  thus :  "  When  the  troubles  and  injuries  com- 
plained of  by  the  plaintiff  Avould  seem  to  have  reached  their  highest 
point,  and  in  the  month  of  July,  the  defendant  called  on  him,  and  he 
demanded  damages  for  his  injuries  at  that  time,  stating  what  they  were 
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and  in  what  they  consisted.  He  then  agreed  to  take  $20  for  the  de- 
mands, and  the  defendant  paid  it ;  the  plaintiff  saying  that  he  took  it 
to  save  trouble.  Upon  this  point  the  plaintiff  further  testified  that  he 
accepted  this  $20  as  a  compromise  only,  for  his  loss  of  rent  of  the  ad- 
dition to  that  time ;  but  the  subsequent  testimony  on  the  part  of  the 
defendant,  and  which  the  plaintiff  did  not  deny,  was  that  the  defend- 
ant declined  to  pay  any  thing  whatever,  claiming  that  the  agreement 
permitted  what  was  done,  and  that  the  plaintiff  had  no  right  under  it 
to  the  addition  or  extension.  The  plaintiff  threatened  a  lawsuit,  and 
was  told  to  sue  away ;  and  the  defendant  arose  to  go.  The  plaintiff 
then  said  he  would  take  $20  and  settle  it,  and  the  defendant  paid  it  to 
prevent  a  lawsuit.  The  plaintiff  had  previously  stated  all  he  com- 
plained of,  and  which  was  of  the  hole  in  the  cellar,  the  timbers  under 
the  building  and  the  addition.  On  receiving  the  $20  he  pledged  his 
honor  that  all  his  claim  was  settled,  and  he  woiild  not  sue.  The  out- 
line of  the  case  here  given  is  from  the  plaintiff's  evidence,  except  as  to 
the  defense  of  accord  and  satisfaction,  and  that  is  taken  from  the  whole 
case.  Upon  such  testimony  I  am  at  a  loss  to  discover  upon  what 
ground  the  justice  arrived  at  his  conclusion  that  the  plaintiff  was  enti- 
tled to  the  damages  he  awarded.  *  *  *  The  clear  weight  of  the 
evidence  on  this  point  being  as  I  have  stated,  I  do  not  understand  why 
it  was  ignored  by  the  justice.  The  parties  were  shown  to  have  met 
respecting  the  subject-matter  and  injuries  complained  of  in  this  action. 
There  can  be  no  doubt  that  the  defendant  disputed  the  claim  in  good 
faith,  and  after  the  parties  had  considered  the  matter  in  dispute,  the 
defendant  paid  and  the  plaintiff  accepted  $20,  saying  that  all  his  claim 
was  then  settled.  In  no  view  that  I  have  been  able  to  take  of  this 
case  can  the  judgment  of  the  justice  be  sustained." 

In  Baker  v.  Bonesteel,  2  Hilt.  397,  the  action  was  for  the  recovery  of 
goods  sold  to  the  defendant,  who  interposed  the  defense  of  payment. 
The  plaintiff  proved  that  one  of  the  bills  so  paid  was  a  counterfeit, 
and  he  also  proved  that  this  bill  was  paid  by  the  defendant.  The  de- 
fendant was  sworn  in  his  own  behalf,  and  testified  that  he  had  no  recol- 
lection of  paying  for  the  goods  with  this  bill.  The  justice  gave  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed.  The  court,  upon 
reversing  the  judgment,  said :  "  The  witness  Brant  testified  that  he 
gave  the  identical  bills  received  by  him  from  the  defendant  to  Marin, 
the  clerk  of  the  plaintiffs,  and  ,Marin  testified  that  the  bill  in  question 
was  one  of  those  he  so  received  from  Brant.  This  testimony  was  un- 
contradicted, and  there  was  no  circumstances  shown  which  warranted 
the  justice  in  disregarding  it.  The  evidence  of  Bliss  left  no  doubt  as 
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to  the  bill  being  spurious  and  of  no  value.  It  should  not,  therefore, 
operate  as  a  payment  for  the  coal  shown  to  have  been  sold  and  deliv- 
ered to  the  defendant.  The  finding  of  the  justice  was  clearly  against 
the  evidence.     Judgment  reversed/' 

Where  the  plaintiff  swears  to  a  state  of  facts,  and  the  defendant  swears 
to  a  directly  contrary  state  of  facts,  and  the  defendant  also  introduces 
in  evidence  a  letter  which  was  written  by  the  plaintiff  before  the  com- 
mencement of  the  action,  and  such  letter  flatly  contradicts  what  he 
swears  to  on  the  trial,  the  jury  are  bound  to  disregard  his  oath  and  to 
find  in  favor  of  the  defendant,  and  if  they  find  for  the  plaintiff,  the  ap- 
pellate court  will  set  aside  the  verdict  and  judgment.  Boyd  v.  Colt, 
20  How.  384. 

Third.  In  some  cases  it  is  evident  that  the  verdict  or  decision  in  the 
court  below  must  have  been  the  result  of  prejudice,  partiality  or  pas- 
sion, and  in  those  cases  the  appellate  courts  correct  the  error  by  revers- 
ing the  judgment. 

In  Pearson  v.  Fishe,  2  Hilt.  147,  the  rule  was  stated  thus  :  "  An 
appellate  court  will  not  assume  the  office  of  a  jury,  or  of  a  referee,  and 
weigh  the  testimony  with  the  view  of  ascertaining  on  which  side  the 
weight  of  the  probability  lies.  They  will  reverse  for  the  want  of  evi- 
dence ;  or,  where  the  finding  is  against  evidence,  in  respect  to  which 
there  is  no  contradiction  nor  conflict,  and  in  extreme  cases,  though  there 
may  be  some  conflict  or  contradiction  in  the  testimony,  they  will  set 
aside  the  verdict,  finding  or  report,  if,  after  full  and  careful  deliberation, 
they  are  convinced  that  it  must  have  been  induced  by  partiality,  prejudice 
or  corruption,  or  was  the  result  of  an  obvious  and  palpable  mistake." 
See,  also,  Marselis  v.  Seaman,  21  Barb.  324,  end  of  opinion. 

In  Wesibrooh  v.  Douglass,  21  Barb.  602,  604,  the  action  was  against 
a  constable  for  not  returning  an  execution.  The  plaintiff  proved  facts 
which  entitled  him  to  recover,  but  the  jury  rendered  a  verdict  in  favor 
of  the  defendant,  and  the  justice  rendered  a  judgment  thereon,  which 
was  affirmed  by  the  County  Court.  The  Supreme  Court  reversed  the 
judgment ;  and  the  court  said,  by  Harris,  J. :  "  The  jury,  moved  by 
their  sympathy  for  an  officer  who  had  unfortunately  lost  an  execution 
which  he  was  unable  to  collect,  as  it  would  seem  from  the  evidence  in 
the  case,  found  a  verdict  entirely  against  the  evidence.  The  justice 
of  course,  had  no  alternative  but  to  render  a  judgment  in  accordance 
with  the  verdict.  The  County  Court,  willing,  perhaps,  to  find  a  rea- 
son for  upholding  such  judgment,  has  relied  upon  the  general  and  set- 
tled doctrine  that  in  such  a  proceeding,  jurisdiction  will  never  be 
presumed,  but  must   be  proved.     I]  pon  the  grounds  already  stated,  I 
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think  it  must  be  inferred  that  such  jurisdictioQ  was  in  fact  proved.  If 
so,  the  judgment  was  contrary  to  law  and  the  evidence  in  the  case,  and 
should  be  reversed." 

Fourth.  There  is  still  another  class  of  cases  in  which  appellate  courts 
feel  bound  to  reverse  judgments  which  have  been  founded  upon  a  to- 
tal disregard  of  unimpeached  evidence.  And  many  of  the  cases  which 
have  been  already  noticed  under  other  preceding  heads  were  also  er- 
roneous because  the  courts  below  had  entirely  disregarded  evidence 
which  stood  fair  and  conclusive  before  the  court.  An  early  case  in  this 
State  explains  and  enforces  this  rule  in  a  most  satisfactory  manner.  In 
Newton  v.  Pope,  1  Cow.  109,  the  plaintiff  sued  to  recover  damages  for 
negligence  in  the  use  of  his  horses  by  the  defendant.  The  plaintiff  had 
a  judgment,  which  the  Supreme  Court  reversed,  and  thus  expressed  its 
views: 

"  The  plaintiff  is  not  entitled  to  recover,  unless  the  horse  was  injured 
through  unskillfulness,  negligence,  or  vnllf ul  misconduct  of  the  defend- 
ant ;  and  it  is  incumbent  on  the  plaintiff  to  prove  the  negligence  or 
unskillfulness  charged.  The  defendant  stands  at  least  upon  as  favor- 
able a  footing  as  a  bailee  for  hire ;  and  there  is  no  doubt  of  the  rule  in 
such  a  case.  There  is  no  evidence  of  negligence  or  unskillfulness  in 
this  case,  even  excluding  the  testimony  of  the  defendant's  witnesses ; 
and  admitting  this  testimony,  the  evidence  of  ordinary  care  and  skill 
is  conclusive.  The  justice  had  no  right,  entirely,  and  arbitrarily,  to 
disregard  the  testimony  of  two  unimpeached  witnesses  on  the  ground 
'  that  he  was  satisfied  that  they  were  biased  in  favor  of  the  defendant. ' 
There  was  no  attempt  to  impeach  their  characters.  The  facts  sworn 
to  by  them  were  not  contradicted  by  any  other  witnesses  either  directly 
or  indirectly ;  nor  was  there  any  intrinsic  improbability  in  the  narration 
given  by  them.  It  is  difficult,  to  establish  a  rule  which  shall  regulate 
and  limit  the  discretion  of  a  court  or  jury  in  the  degree  of  credit  to 
be  given  to  the  testimony  of  different  witnesses.  Much  must  depend 
upon  the  particular  circumstances  of  each  case.  But  there  is  no  diffi- 
culty in  saying  that  where  (as  in  this  case)  the  witness  is  unimpeached, 
the  facts  sworn  to  by  him,  uncontradicted  either  directly  or  indirectly 
by  other  witnesses,  and  there  is  no  intrinsic  improbability  in  the  relation 
given  by  him,  neither  a  court  nor  jury  can,  in  the  exercise  of  a  soimd 
discretion,  disregard  his  testimony.  It  is  no  less  the  duty  of  a  coiu-t 
than  of  a  jury  to  decide  according  to  evidence.  But  it  is  mockery  to 
talk  of  evidence,  if  it  is  discretionary  with  the  tribunal  to  which  it  is 
addressed,  to  disregard  it,  upon  vague  suggestion,  unsupported  by  proof 
of  the  bias  of  the  witness." 
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This  case  was  cited  with  approbation  in  Dolsen  v.  Arnold.  10  How. 
52S,  532,  where  it  was  held  that  the  evidence  of  even  a  single  witness 
could  not  be  arbitrarily  disregarded  where  his  testimony  stands  fair, 
and  is  uncontradicted,  and  there  is  no  reason  shown  for  disregarding  it, 
and  a  verdict  in  violation  of  the  rule  was  set  aside. 

In  Jacks  v.  Darrin,  3  E.  D.  Smith,  559,  the  court,  upon  reversing 
a  justice's  judgment,  said :  "  No  reasons  are  given  by  the  justice  for  his 
judgment,  but  it  would  seem,  from  the  statement  made  by  him,  that 
he  discredited  the  plaintiff's  witnesses.  The  evidence  of  these  witnesses 
was  direct,  unequivocal  and  consistent,  and  when  such  is  the  fact,  and 
the  witnesses  stand  before  the  court  unimpeached  and  uncontradicted, 
it  is  the  duty  of  the  court  or  of  a  jury  to  believe  them,  and  when  the 
finding  of  a  justice  or  of  a  jury  is  in  conflict  with  what  is  expressly 
sworn  to,  under  such  circumstances,  it  will  be  set  aside  as  against 
evidence." 

In  Dresser  v.  Van  JPelt,  1  Hilt.  316,  the  action  was  for  the  recovery 
of  an  account.  The  defense  was  the  statute  of  limitations,  and  the 
question  was,  whether  the  debt  had  been  renewed  by  a  part  payment. 
The  assignor  of  the  plaintiff  testified  that  he  believed  that  the  defend- 
ant had  paid  $5  within  six  years,  but  of  this  he  was  not  certain  ;  that 
he  was  positive  $5  had  been  paid,  but  would  not  swear  positively  that 
the  payment  was  within  the  last  six  years.  The  defendant  swore  that 
he  did  not,  within  six  years,  pay  $5  to  the  assignor  of  the  bill  in  suit. 
The  justice  rendered  judgment  in  favor  of  the  plaintiff,  which  was 
reversed  on  appeal,  and  the  court  said  :  "  The  finding  of  the  justice, 
therefore,  was  clearly  against  evidence.  The  assignor  merely  swore  to 
his  belief  or  impression.  He  did  not  strengthen  it  by  any  circum- 
stance that  could  guide  the  justice,  except  that  it  was  about  the  time 
when  the  defendant  and  plaintiff  dissolved  partnership,  without  stating 
when  they  dissolved.  It  was  not  a  confiict  of  testimony  upon  which 
the  finding  of  the  justice  would  be  conclusive,  but  of  imperfect  recol- 
lection on  one  side,  and  of  positive  recollection  on  the  other.  In  such 
a  case  there  can  be  no  weighing  of  testimony.  The  belief  of  a  party 
to  an  act,  who  cannot  swear  that  it  occurred  within  the  six  years  preced- 
ing the  time  that  he  is  examined,  who  cannot  fix  it  or  swear  positively 
that  it  took  place  at  least  within  that  range  of  time,  amounts  to  nothing 
when  there  is  positive  evidence  that  it  did  not  occur  within  that  period. 
Presumptively,  the  claim  was  barred  by  the  statute,  and  it  was  for  the 
plaintiff  to  remove  that  presumption,  by  showing  that  the  defendant 
had  made  a  payment  upon  it  within  six  years  before  the  commence- 
ment of  the  suit,  which  he  did  not  do.     The  defendant  having  sworn 
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positively  that  it  was  not  made  within  that  tune,  and  the  plaintiff 
offering  nothing  but  the  uncertain  inpression  of  the  assignor  against 
the  positive  statement  of  the  defendant,  upon  such  evidence  there 
could  be  no  alternative  but  to  find  for  the  defendant." 

Where  a  cause  of  action  is  made  out  solely  hj  admissions,  the  whole 
admission  must  be  taken  together,  and  a  refusal  to  do  so  will  be  suffi- 
cient ground  for  reversing  a  judgment  in  favor  of  the  plaintiff- 
Ferego  v.  Furdy,  1  Hilt.  269.  And  see  ante,  396,  415,  416.  But  it 
has  been  held  that  a  verdict  iu  favor  of  a  plaintiff  is  final  upon  a  ques- 
tion of  fact  in  a  case  in  which  the  plaintiff  swears  one  way  and  the 
defendants  the  opposite  way.     Justison  v.  Crawford,  25  How.  465. 

If  a  plaintiff  proves  a  'prima  facie  case,  and  the  defendant  does  not 
introduce  any  evidence,  it  will  be  error  to  nonsuit  the  plaintiff,  and  an 
appeal  will  lie  to  correct  it.  Baboock  v.  Raymond,  2  Hilt.  62.  So, 
where  the  uncontradicted  evidence  of  the  plaintiff  entitles  him  to  a 
verdict  for  substantial  damages,  and  the  jury  disregard  the  evidence 
and  find  a  verdict  for  a  mere  nominal  sum  of  six  cents,  the  verdict  will 
be  set  aside.  Eoihins  v.  Hudson  River  R.  R.,  7  Bosw.  1 ;  Collins  v. 
Albany  and  Schenectady  R.  R.,  12  Barb.  492. 

In  relation  to  all  of  these  cases  in  which  the  finding  is  without  any 
evidence,  or  where  it  is  clearly  against  the  overwhelming  force  of  the 
evidence  given,  the  appellate  court  will  presume  that  the  result  is  pro- 
duced by  some  erroneous  view  of  the  law  applicable  to  such  a  case. 

This  presumption  is  more  natural  than  that  which  presupposes  cor- 
ruption, or  a  willful  violation  of  official  duty  and  of  the  juror's  oath. 

That  a  jury  may  err  in  their  application  of  the  law  to  established 
facts  is  a  matter  of  frequent  observation,  while  a  criminal  disregard  of 
duty  or  of  the  obligations  of  an  oath  is  comparatively  rare,  and  there- 
fore the  courts  will  incline  to  the  view  that  the  jury  erred  in  their 
application  of  the  law  to  that  particular  case.  The  numerous  cases 
which  have  been  cited  are  ample  illustrations  of  the  application  of  this 
presumption  by  the  courts,  as  well  as  conclusive  evidence  that  the 
courts  will  reverse  judgments  founded  upon  any  such  erroneous  view 
of  the  entire  case.  See  Fish  v.  Shut,  21  Barb.  333,  335,  end  of  opin- 
ion ;  and  Goldsmith  v.  Ohermier,  3  E.  D.  Smith,  122 ;  Fettritch  v. 
Dickenson,  22  How.  249 ;  Lamsing  v.  Stone,  37  Barb.  15,  22  ;  Mars- 
ton  V.  Vultee,  8  Bosw.  129.  As  to  what  are  questions  of  fact,  see 
ante,  74Y-Y49. 

Eeyersal  upon  questions  of  law.  The  cases  in  which  relief  is 
sought  from  judgments  rendered  by  default,  or  against  evidence,  or  for 
errors  in  fact,  having  been  sufficiently  noticed  already,  it  will  now  be 
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proper  to  notice  those  eases  in  which  a  reversal  is  sought  on  account  of 
some  legal  error  committed  by  the  court  below.  The  principal  part  of 
the  appeals  which  are  brought  are  founded  upon  some  alleged  error  in 
the  proceedings  in  the  lower  court.  Such  errors  may  occur  in  any  stage 
of  the  proceedings  from  the  commencement  of  an  action  until  its  final 
termination  in  a  judgment.  To  enumerate  all  the  instances  in  which 
it  has  been  held  that  an  error  had  been  committed  would  be  to  cite  all 
the  cases  upon  the  subject,  which  is  not  the  object  of  this  article.  It 
will  be  proper,  however,  to  Doint  out  some  of  the  classes  of  cases  in 
which  such  errors  occur. 

To  commence  with  the  proceedings  in  an  action  is  a  convenient  point 
to  start  from.  If  the  justice  has  no  jurisdiction  of  the  subject-matter 
of  the  action,  gr  if  he  does  not  acquire  jurisdiction  over  the  person  of 
the  defendant,  this  will  be  a  ground  of  error.  The  place  where  an 
action  must  be  brought  is  sometimes  limited,  and  the  law  must  be  com- 
plied with  in  this  respect.  Sometimes  the  justice  is  disqualified  by 
reason  of  relationship,  or  of  some  other  personal  disqualification.  So, 
again,  the  process  which  has  been  issued  may  not  be  regular  or  valid 
on  account  of  the  want  of  aflidavits,  bonds,  or  other  proof  or  securi- 
ties ;  and  if  these  are  sufficient,  the  process  may  not  be  sufficient  or 
proper  in  form  or  kind.  The  service  of  process  may  be  irregular  or 
defective.  Errors  may  also  occur  in  the  disposition  of  questions  relat- 
ing to  the  pleadings  or  to  an  adjournment.  And  what  is  still  more 
common,  there  may  be  errors  committed  on  the  trial  of  a  cause,  such 
as  admitting  improper  evidence,  rejecting  proper  evidence,  excluding 
or  receiving  witnesses,  improperly  granting  or  refusing  a  nonsuit, 
charging  a  jury,  receiving  verdicts,  or  entering  judgments,  and  the 
like.  In  all  of  the  foregoing  proceedings,  and  in  many  others  not  men- 
tioned, there  may  be  errors  which  may  be  a  good  ground  of  appeal. 
And  all  these  questions  are  outside  of  other  questions  which  arise  as  to 
the  right  of  the  plaintifE  to  recover,  upon  the  law  applicable  to  the 
case,  or  whether  a  judgment  in  favor  of  the  defendant  can  be  sustained 
when  all  the  facts  in  the  case  are  duly  considered.  And  whenever  it 
appears  from  the  record  that  any  material  error  has  been  committed  in 
the  proceedings  in  the  court  below,  either  by  the  justice  or  by  a  jury, 
the  general  rule  is  that  such  error  may  be  corrected  on  an  appeal. 

For  an  illustration  of  the  cases  in  which  the  proceedings  are  regular 
and  valid,  or  irregular  and  erroneous,  the  student  may  examine  each  of 
the  classes  of  cases  which  have  been  pointed  out,  such  as  relate  to 
process,  pleadings,  evidence,  trials,  judgments,  etc. 

And  whenever  the  appellate  court  can  clearly  see  from  the  whole 
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record  that  the  judgment  appealed  from  is  against  law  and  the  evi- 
dence—  or,  in  other  words,  is  unjust,  because  against  the  clear  merits 
of  the  case,  the  judgment  will  be  reversed. 

It  is  clear,  both  from  the  provisions  of  the  Code  and  from  the  set- 
tled practice  of  the  court,  that  its  power  to  review  and  reverse,  or  to 
modify  the  judgments  of  justices  of  the  peace,  is  by  no  means  confined 
to  cases  where  the  justice  has  failed  to  acquire  or  retain  jurisdiction, 
or  has  made  an  erroneous  decision  upon  the  merits.  Errors  may  be 
made  in  the  issue,  form,  or  service  of  process,  and  in  various  interloc- 
utory proceedings  for  which  the  judgment  of  a  justice  will  be  re- 
versed, though  they  do  not  directly  touch  the  merits,  or  deprive  him 
of  jurisdiction.  The  rule  is  general  that  the  judgment  of  a  justice 
may  be  reversed  upon  appeal  for  any  error  in  the  proceedings  before 
him  which  affects  the  substantial  rights  of  the  appellant.  If  an  order 
of  arrest  is  improperly  and  erroneously  made  in  an  action  before  a  jus- 
tice of  the  peace,  upon  which  the  defendant  may  be  subjected  to  im- 
prisonment, either  upon  the  order  or  upon  final  process  in  the  action, 
it  is  certainly  such  an  error  of  law  as  ought  to  be  redressed  upon  appeal, 
and  for  which,  as  there  is  no  other  remedy,  the  judgment  should  be 
reversed.  And  the  same  rule  should  be  observed  when  an  attachment 
is  erroneously  granted  and  the  defendant's  property  is  seized  and  held 
until  it  can  be  subjected  to  sale  upon  the  execution  to  be  issued  on  the 
judgment  in  the  action  in  which  such  error  is  committed.  The  issuing 
of  an  attachment  by  a  justice  upon  an  insufficient  affidavit  is  an  error 
of  law  affecting  the  substantial  right  of  a  defendant  for  which  the 
judgment  wiU  be  reversed.  Fritze  v.  Pultz,  3  N.  T.  Civil  Pro. 
Eep.  142. 

Objections  first  taken  on  the  argument.  It  is  a  general  rule  that 
a  party  must  take  such  objections  below,  as  he  wishes  to  rely  upon,  if 
he  appears  in  the  action,  or  participates  in  the  proceedings.  This  rule 
is  a  most  important  one  in  its  consequences,  and  it  is  very  uniformly 
enforced  in  practice.     A  few  cases  will  suffice  to  illustrate  the  practice. 

If  a  party  wishes  to  take  any  objections  to  process,  either  as  to  the 
mode  of  issuing  or  service,  he  must  raise  the  proper  objections  at  the 
first  opportunity.  A  defect  in  pleadings  must  be  objected  to  by  de- 
murrer. If  process  is  defective  either  in  form  or  in  substance,  and  the 
defendant  wishes  to  object  to  it,  he  must  do  so  before  joining  issue ; 
and  if  he  fails  to  do  this  in  the  court  below,  he  cannot  raise  the  objec- 
tion upon  an  appeal.  If  a  demurrer  is  sustained  when  it  has  been  in- 
terposed notwithstanding  the  legal  sufficiency  of  the  pleading  demurred 
to,  the  injured  party  may  redress  the  wrong  by  an  appeal.  But  he  must 
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abide  by  his  pleading,  and  refuse  to  amend  it ;  or  he  will  waive  the 
right  to  insist  upon  the  point  upon  an  appeal.  If  a  complaint  is  defect- 
ive the  objection  must  be  made  in  the  court  below,  and  if  the  defend- 
ant fails  to  do  this  he  cannot  reverse  the  judgment  for  the  insufficiency 
of  the  complaint,  provided  a  good  cause  of  action  was  proved  by  legal 
evidence.  Stafford  v.  Williams,  i  Denio,  182,  184 ;  Sail  v.  McKech- 
nie,  22  Barb.  244.  If  an  adjournment  is  desired,  a  proper  application 
must  be  made,  and  there  must  be  a  refusal  to  grant  it  before  error  will 
lie.  A  refusal  of  a  justice  to  require  a  bond  on  an  adjournment  on  mo- 
tion of  the  defendant  will  be  error,  if  the  plaintiff  objects  to  such  a 
course.  There  are  numerous  cases,  as  we  shall  soon  see,  where  a  party 
may  raise  objections,  even  though  he  did  not  appear  and  object.  But 
there  are  some  objections  which  must  be  taken  below,  or  they  cannot 
be  raised  upon  an  appeal.  A  party  who  does  not  appear  and  object  to 
the  competency  of  a  juror  on  account  of  his  want  of  a  property  quali- 
fication will  lose  the  right.  Clark  v.  Yan  Yrancken,  20  Barb.  278  ; 
Eggleston,  v.  Smiley,  17  Johns.  133.  "When  both  parties  appear  in  the 
court  below,  an  objection  on  the  ground  of  nonjoinder  or  misjoinder  of 
parties  must  be  made  there,  or  the  question  will  not  be  entertained  on 
an  appeal.  Tihbits  v.  Peroy,  24  Barb.  39  ;  Avogadro  v.  Bull,  4  E.  D. 
Smith,  384 ;  ante,  77,  79,  93,  95. 

The  cases  in  which  objections  may  and  must  be  taken  on  trial,  and 
the  mode  in  which  it  is  to  be  done,  have  been  quite  fully  noticed.  Ante, 
751-762. 

Where  it  is  evident  from  the  return  that  the  parties  assumed  the  ex- 
istence of  facts  which  were  material  to  the  case  and  neither  party  in 
any  manner  raises  an  objection  to  the  want  of  proof  of  the  existence  of 
such  facts,  this  assumption  will  preclude  any  question  from  being  made 
upon  appeal  as  to  the  defect.  Paige  v.  Fazacherly,  36  Barb.  392,  where 
several  cases  are  cited ;  Smith  v.  Hill,  22  id.  656 ;  Austin  v.  Burns 
16  id.  643 ;  Jenchs  v.  Smith,  1  IST.  Y.  90 ;  Gelhaar  v.  Boss,  1  Hilt. 
117  ;  BueY.  Perry,  63  Barb.  40  ;  S.  0.,  41  How.  385  ;  Hill  v.  Heer- 
mans,  17  Hun,  470 ;  Northrup  v.  Garrett,  id.  497 ;  McDonald  v. 
Christie,  42  Barb.  36,  39  ;  Cooper  v.  Bean,  5  Lans.  318. 

If  it  is  intended  to  raise  a  question  as  to  the  manner  in  which  a  fact  is 
proved  this  must  be  done  in  the  court  below,  or  the  right  of  objection 
will  be  lost.  If  there  is  a  formal  defect  in  the  proof  of  the  issuing  of 
letters  of  administration,  which  form  a  part  of  the  plaintiff's  proofs,  the 
objection  must  be  taken  in  the  court  below  to  render  it  available.  Bon- 
ohue  V.  Henry,  4  E.  D.  Smith,  162. 

So,  an  objection  to  evidence,  on  the  ground  that  it  is  incompetent 
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and  inadmissible,  must  be  made  in  the  court  below,  and  if  it  is  not,  the 
objection  cannot  be  made  for  the  first  time  on  the  appeal.  Rouillier 
V.  Wernicki^  3  E.  D.  Smith,  310.  "  So,  where  a  sealed  instrument 
which  has  a  subscribing  witness  is  proved  in  the  court  below  without 
producing  the  subscribing  witness,  and  without  objection,  the  objec- 
tion cannot  be  taken  upon  the  appeal.  Eamney  v.  Gwynne,  id.  59. 
So  an  objection  as  to  the  competency  of  a  witness  mtist  be  taken  below 
to  be  available.  Fenn  v.  Timpson,  4:  id.  276,  278.  There  are  cases  in 
which  the  defendant  may  raise  objections  for  the  first  time  upon  an 
appeal  if  he  did  not  appear  in  the  action  below.  Ante,  707. 

So,  he  may,  in  some  cases,  raise  an  objection  on  appeal,  although  it 
was  not  taken  below,  where  it  is  clear  that  the  objection  could  not 
liave  been  obviated  if  taken  in  the  court  below.  Ante,  757.  But  the 
correct  and  the  safe  practice  always  is  to  take  the  proper  objection  at  the 
earliest  opportunity,  and  to  state  it  so  clearly  as  not  to  be  misunderstood 
by  the  court  below,  or  by  the  opposite  party,  and  so  as  to  be  certain 
that  it  will  be  sufiicient  to  be  available  on  the  appeal. 

Reversing  for  want  of  evidence.  The  cases  relating  to  this  subject 
have  been  so  fully  noticed  while  treating  of  reversals  upon  questions  of 
fact,  that  little  need  be  added  here. 

"Where  the  plaintifE  fails  to  make  out  a  case  against  a  defendant  who 
does  not  appear  at  the  trial,  the  judgment  will  be  reversed  in  the  same 
manner  as  though  he  had  appeared  and  objected  that  the  evidence 
given  did  not  make  a  case.    Ante,  757. 

Admitting  illegal  or  incompetent  evidence.  One  of  the  most  com- 
mon grounds  of  appeal  is  that  illegal  or  incompetent  evidence  was  ad- 
mitted by  the  court  below.  And  where  it  is  clear  that  such  evidence 
was  admitted  under  objection,  and  that  it  affected  the  result  of  the  ac- 
tion to  the  detriment  of  appellant,  the  judgment  will  be  reversed.  This 
subject  has  been  sufficiently  discussed  elsewhere.  See  ante,  753. 

Excluding  legal  and  competent  evidence.  The  rejection  of  evi- 
dence by  the  court  below  is  a  frequent  ground  of  appeal,  and  when  the 
complaint  is  well  founded  it  is  a  sufficient  ground  of  reversal  on  an  ap- 
peal by  the  injured  party.  It  is  a  general  rule  that  every  party  has  a 
rio-ht  to  introduce  such  legal  and  competent  evidence  as  he  desires. 
There  are  some  instances  in  which  the  court  may  limit  the  number  of 
witnesses  upon  mere  collateral  matters.  Ante,  763.  But,  with  this  ex- 
ception, it  is  clear  that  legal  and  competent  evidence,  when  properly 
and  reasonably  offered,  cannot  be  rejected  without  committing  an  error 
which  will  be  sufficient  to  reverse  a  judgment  rendered  against  the 
party  offering  to  introduce  the  evidence.  See  ante,  760. 
129 
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Intendments  by  appellate  court.  It  is  a  familiar  rule  that  errors 
mnst  be  made  to  appear  affirmatively  before  a  judgment  will  be  re- 
versed. Everingham  v.  Va/nderbilt,  13  Hun,  75  ;  Tracy  v.  Altmyer, 
46  N.  T.  598  ;  Briant  v.  Trimmer,  47  id.  96  ;  Martin  v.  Houghton, 
31  How.  82;  S.  C,  45  Barb.  258. 

And  it  is  also  well  settled  that  all  reasonable  intendments  will  be 
indulged  in  favor  of  the  judgment  of  the  inferior  court.  Schoon- 
maTcer  v.  Spencer,  64  IST.  T.  366 ;  Beecher  v.  Kendall,  14  Hun,  327 ; 
Avery  v.  Woodbecli,  5  Lans.  498 ;  S.  C,  62  Barb.  557.  And  that  no 
presumption  of  error  will  be  indulged  against  the  regularity  of  such 
judgment.  Po^fe?- v.  PF'^^Ytefe?•,  27  How.  10.  There  are  some  matters, 
however,  in  which  this  rule  does  not  prevail,  and  when  a  judgment  of 
an  inferior  court  is  brought  up  for  review,  the  record  must  show  that 
the  court  had  jurisdiction  of  the  subject-matter,  and  of  the  person  of 
the  defendant.  Frees  v.  Ford,  6  N.  T.  176  ;  Drake  v.  Miller,  15 
Hun,  356.  It  is  otherwise  when  the  record  is  to  be  used  merely  as 
evidence.     Yan  Deusen  v.  Sweet,  51  N.  T.  378. 

"Where  a  justice  renders  a  judgment  in  favor  of  a  plaintiff  \ipon 
conflicting  evidence,  the  appellate  court  will  assume,  in  respect  to  every 
point  on  which  the  testimony  was  conflicting,  that  the  justice  found  in 
favor  of  the  plaintifE.     Dayton  v.  Rowland,  1  Daly,  446. 

It  is  an  inteniiment  of  law  that  a  verdict  settles  in  favor  of  the  pre- 
vailing party  every  question  of  fact  litigated  upon  the  trial.  Wolf  v. 
Ooodhue  Fire  Ins.  Co.,  43  Barb.  400. 

When  the  return  is  silent  upon  the  subject,  the  appellate  court  will 
intend,  in  support  of  the  judgment,  that  the  justice  issued  a  summons 
in  proper  form,  and  that  it  was  delivered  to  a  proper  constable.  Potter 
V.  Whittaker,  27  How.  10 ;  that  the  justice  waited  an  hour  for  the 
defendant  on  the  return  day  of  the  process,  Stafford  v.  WUliams,  4 
Denio,  182  ;  that  the  justice  also  waited  one  hour  for  the  defendant  to 
appear  on  the  adjourned  day,  Clark  v.  Garrison,  3  Barb.  372 ;  that 
the  justice  truly  and  openly  stated  the  grounds  upon  which  he  refused 
an  adjournment,  Decker  v.  Hassel,  26  How.  528 ;  that  the  witnesses 
were  duly  sworn  on  the  trial,  or  that  an  oath  was  waived.  House  v. 
Low,  2  Johns.  378  ;  that  a  general  objection  to  evidence  was  properly 
overruled,  where  the  grounds  of  objection  are  not  properly  stated,  and 
the  court  can  see  that  a  proper  objection  might  have  been  taken.  Bel- 
lows V.  Sackett,  15  Barb.  96  ;  that  a  cause  was  properly  submitted  to 
the  court  before  judgment  was  rendered,  Peters  v.  Diossy,  3  E.  D. 
Smith,  115 ;  that  a  judgment  was  rendered  upon  a  verdict  upon  the 
day  of  its  rendition,  when  the  case  might  have  occupied  two  days  for 
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the  trial,  as  wkere  it  appeared  that  the  trial  commenced  on  the  11th 
day  of  a  certain  month,  and  the  judgment  was  rendered  on  the  12th, 
Beattie  v.  Qua,  15  Barb.  132  ;  that  the  plaintiff  was  present  in  court 
when  a  verdict  was  rendered  in  his  favor,  Baum  v.  Tarpenny,  3  Hill, 
Y5 ;  McEachron  v.  Randies,  34  Barb.  301 ;  Warring  v.  Loomis,  4 
id.  485  ;  that  there  wer^  foreign  witnesses  when  the  justice  allows 
more  than  $5  costs  of  the  action.  Oahley  v.  Van  Horn,  21  "Wend. 
305 ;  Fuller  v.  Wihox,  19  id.  351. 

These  cases  which  have  been  cited  are  mere  illustrations  of  the  gen- 
eral principle  that  regularity  of  proceeding  will  be  presumed  when  it 
may  properly  be  done,  and  Avhere  jurisdiction  is  shown.  For  other 
illustrations,  see  ante,  756,  761. 

Restitution .  The  Code  provides  that  when  the  judgment  of  the 
justice  is  reversed  or  modified,  the  appellate  court  may  make  or  compel 
restitution  of  property,  or  of  a  right  lost  by  means  of  the  eri-oneous 
judgment ;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good  faith, 
and  for  value,  of  property  sold  by  virtue  of  a  warrant  of  attachment 
in  the  action,  or  an  execution  issued  upon  the  judgment.  In  that  case 
the  appellate  court  may  compel  the  value,  or  the  purchase-price  to  be 
restored  or  deposited  to  abide  the  event  of  the  action,  as  justice  re- 
quires. Six  days'  notice  of  an  application  for  an  order  for  restitution 
must  be  given ;  and  if  the  application  is  granted  before  judgment,  the 
proper  direction  may  be  included  therein.     Yol.  1,  p.  58,  §  3058. 

Where  it  can  properly  be  done,  the  most  convenient  way  will  be  to 
serve  notice  of  application  for  the  order  at  the  time  of  serving  the  no- 
tice of  argument ;  and  in  such  a  case  it  will  only  be  necessary  to 
change  the  notice  of  argument  by  adding  a  clause  containing  a  notice 
of  application  for  an  order  of  restitution,  and  a, reference  to  the  affida- 
vits, papers  or  records  upon  which  the  motion  will  be  made.  If 
aflSdavits  are  used,  copies  must  be  served  in  the  usual  manner,  and  at 
least  six  days  before  the  motion  is  made. 

When  no  application  for  restitution  is  made  at  the  hearing,  and  no 
order  is  then  made,  it  will  be  necessary  to  make  a  subsequent  applica- 
tion, by  way  of  motion,  upon  due  notice. 

The  affidavits  for  such  a  motion  must  set  out  the  necessary  facts  to 
show  that  the  party  is  entitled  to  the  relief  sought.  The  justice's 
return  and  the  judgment-roll  will  always  be  available  as  a  part  of  the 
moving  papers,  and  they  will  usually  be  indispensable  as  the  best  evi- 
dence of  the  proceedings  in  the  court  below  and  in  the  County  Court. 

The  affidavits  ought  to  be  entitled  in  the  appellate  court,  and  may  be 
drawn  in  the  usual  form.     So  many  precedents  of  affidavits  have  been 
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given  already,  it  is  not  deemed  necessary  to  add  to  the  number.  Copies 
of  all  afiBdavits  intended  to  be  used  must  be  served  at  least  as  early  as 
the  notice  of  motion,  and  at  least  six  days  before  making  the  application. 
But  when  any  of  the  moving  papers  are  records,  as  in  the  case  of  the 
return  or  judgment-roll,  and  the  like,  no  copies  need  be  served. 

In  making  such  a  motion,  notice  to  the  opposite  party  is  necessary, 
and,  therefore,  the  motion  must  be  made  at  a  regular  term  of  the 
County  Court,  and  not  at  chambers,  as  in  the  case  of  applications  when 
no  notice  is  necessary.  The  notice  need  not  be  in  any  particular  form 
if  it  states  facts  sufficien  t  to  inform  the  opposite  party  of  the  applica- 
tion, and  of  the  papers  upon  which  the  motion  will  be  made. 

Notice  of  appUc'ation  for  restitution. 
:fULTON  COUNTY  COIJET. 

John  Doe,  respondent, 

agst. 
Ricliard  Roe,  appellant. 


SiE  —  Take  notice  that  upon  affidavits,  with  copies  of  which  you  are 
herewith  served,  and  upon  the  justice's  return,  and  the  judgment-roll 
in  this  action,  a  motion  will  be  made,  at  the  next  term  of  this  court,  to 
be  held  at  the  court-house,  in  Johnstown,  on  the  day  of  , 

1865,  for  an  order  requiring  the  said  John  Doe  to  make  restitution  of 
the  value  of  the  property  sold  by  virtue  of  the  execution  issued  upon 
the  judgment  from  which  this  appeal  is  taken,  or  for  such  other  or 
further  order  or  relief,  as  the  said  court  may  deem  proper  to  grant,  with 
the  costs  of  this  motion. 

Dated  Johnstown,  August  25,  1865. 

Yours,  etc.,  HORACE  E.  SMITH, 

Attorney  for  Appellant. 
To  A.  McFaelan,  Esq., 

Attorney  for  Respondent. 

Before  making  a  motion  for  restitution,  it  will  always  be  proper  to 
demand  the  amount  which  is  due  to  the  appellant.  If  he  refuses  to 
make  the  proper  restitution,  the  appellate  court  will  grant  the  costs  of 
a  motion  for  restitution  as  matter  of  course.  But  if  no  such  demand 
is  made,  the  court  might  decline  to  impose  costs,  though  the  matter 
would  be  entirely  discretionary  with  the  court,  and  the  discretion  exer- 
cised according  to  the  circumstances  of  the  case.  At  the  proper  time 
the  motion  is  be  to  brought  to  argument,  and,  if  the  appellant  is  suc- 
cessful, he  will  then  enter  a  proper  order  with  the  clerk  of  the  appellate 
court,  procure  a  certified  copy  thereof,  and  serve  it  upon  the  adverse 
party. 
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Judgment  on  oflFfir.  —  Judgment  on  aflBrmance. 

Judgment  on  offer.  Where  the  appellant  has  accepted  an  offer 
made  by  the  respondent  to  allow  judgment  to  be  rendered  in  the  ap- 
pellate court  for  a  specified  sum  as  prescribed  in  section  3070  of  the 
Code  of  Civil  Procedure,  he  should  file  it  with  an  affidavit  of  service 
of  the  notice  of  acceptance  with  the  clerk  of  the  appellate  court,  who 
thereupon  must  enter  judgment  in  accordance  with  the  offer.  Ante,  939. 

Form  of  judgment  on  offer. 

At  a  term  of  the  Fulton  County  Court,  held  at  the  court-house  in  the 

village  of  Johnstown,  on  the  15th  day  of  August,  1865  : 
Present  —  Hon.  John  Stewaet,  County  Jxidge. 
PULTOlSr  COUNTY  COURT. 

John   Doe,  respondent, 
agst. 

Richard  Roe,  appellant. 


This  action  having  been  brought  into  this  court  by  an  appeal  taken  by  the 
above-named  Richard  Roe  from  a  judgment  rendered  against  him  and 
in  favor  of  John  Doe,  the  respondent  above  named,  on  the  3d  day  of 
July,  1865,  by  Richardson  P.  Clark,  a  justice  of  the  peace  of  said  county, 
for  the  sum  of  $150  damages,  and  costs,  and  the  respondent  having  duly 
offered  to  allow  judgment  to  be  rendered  in  this  court  in  his  favor  for 
the  sum  of  $125.  And  the  appellant  having  duly  accepted  said  offer  and 
filed  the  same  in  the  office  of  the  clerk  of  said  county,  with  an  affidavit 
of  service  of  a  notice  of  acceptance  of  the  same,  now,  on  motion  of 
A.  B.,  attorney  for  said  appellant,  it  is 

Ordered  and  adjudged  that  the  respondent,  John  Doe,  recover  of 
the  appellant,  Richard  Roe,  the  sum  of  $118,  the  amount  of  said  offer, 
less  the  amount  of  the  appellant's  costs  in  the  court  below  and  his  dis- 
bursements upon  this  appeal,  adjusted  at  the  sum  of  $7,  and  hereby 
set  off  against  the  sum  specified  in  said  offer. 

Judgment  upon  an  offer  made  in  pursuance  of  section  3072  of  the 
Code  may  be  in  substantially  the  same  form.  The  statute  requires 
that  where  a  sura  of  money  is  awarded  to  one  party  and  costs  are 
awarded  to  the  adverse  party,  the  appellate  court  must  set  off  the  one 
against  the  other,  and  render  judgment  for  the  balance.  Vol.  1,  p.  58, 
§  3059. 

Judgment  on  affirmance.  After  the  argument  and  decision  of  an 
appeal  taken  upon  questions  of  law  only,  the  successful  party  usually 
enters  the  proper  judgment.  The  Code  provides  that  a  judgment, 
affirming  wholly  or  partly  a  judgment  from  which  an  appeal  has  been 
taken,  shall  not  expressly  and  in  terms  award  to  the  respondent  a  sum 
of  money  or  other  relief  which  was  awarded  to  him  by  the  judgment 
so  affirmed.     Code  of  Civ.  Pro.,  §  1317.     And  see  id.,  §  1319 ;  Beers 
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Judgment  of  reversal. 

V.  Hendrickson,  45  N.  Y.  665.     But  this  provision  does  not  seem  ap- 
plicable to  appeals  to  the  County  Court. 

Judgment  of  affirmance. 

At  a  term  of  the  Fulton  County  Court,  held  at  the  court-house  in  the 

village  of  Johnstown,  on  the  last  Tuesday  of  November,  1865  : 
Present  —  Hon.  John  Stewart,  County  Judge,  presiding. 
FULTON  COUNTY  COUET. 


John'  Doe,  respondent, 

agsl. 
Kichard  Roe,  appellant. 


The  above-entitled  action  having  been  duly  brought  mto  this  court 
on  appeal  taken  by  the  appellant  Kichard  Eoe,  from  a  judgment  ren- 
dered on  the  day  of  ,  1865,  by  Eichardson  P.  Clark, 
Esq.,  a  justice  of  the  peace  of  the  town  of  Johnstown,  in  Fulton 
county,  for  the  sum  of  $  damages  and  costs,  in  favor  of  the  said 
John  Doe  and  against  the  said  Eichard  Eoe  ;  f  and  the  said  cause  hav- 
ing been  duly  brought  to  a  hearing,  and  after  hearing  Horace  E.  Smith, 
Esq.,  of  counsel  for  the  appellant,  and  Archibald  McFarlan,  Esq.,  of 
counsel  for  the  respondent,  and  due  deliberation  having  been  had 
thereon,  it  is  now,  on  motion  of  Archibald  McFarlan, 

Ordered  and  adjudged  that  the  judgment  rendered  by  the  said  jus- 
tice, as  aforesaid,*  be  and  the  same  is  hereby  in  all  things  affirmed, 
that  the  said  John  Doe  recover  of  the  said  Eichard  Eoe  the  amount  of 
the  judgment  in    the  court  below,  to-wit :  the  sum  of  %  ,  with 

interest  thereon  from  the  rendition  of  said  judgment,  amounting  to  the 
sum  of  $  ;  that  he  also  recover  the  amount  of  his  costs  and  charges 
adjusted  at  %  ,  which  amount  in  the  whole  to  the  sum  of  $ 

and  that  he  have  an  execution  thereon,  etc. 

Judgment  of  reversaL  If  the  appellant  succeeds  upon  his  appeal, 
wholly  or  in  part,  he  should  enter  the  proper  judgment  in  the  appellate 
court.     The  judgment  may  be  in  one  of  the  following  forms: 

Judgment  of  reversal. 

{As  in  the  preceding  form  down  to  the  *,  and  then  proceed  thus  :) 
be  and  the  same  is  hereby  in  all  things  reversed  with  costs  and 

it  is  further  ordered  and  adjudged,  that  an  execution  issue,  etc. 

Heversal  in  jpart,  absolutely. 

{As  in  the  form  of  affirmance  above,  to  the  *,  and  then  pro- 
ceed thus  :)  be  and  the  same  is  hereby  reversed  as  to  the  sum  of  $50 
and  for  the  residue  of  the  said  judgment,  to-wit,  for  the  sum  of  $10o' 
the  said  judgment  is  affirmed  with  $10  costs  to  the  appellant  {or  to  the 
respondent),  and  it  is  further  ordered  and  adjudged,  that  an  execution 
issue,  etc. 
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Reversal  in  part,  conditionally. 

{As  in  the  form,  of  affirmance  amte,  1030,  to  the  words,  "  duly 
'brought  to  a  hearing^''  and  then  'proceed  thus :)  and  the  annexed  de- 
cision of  this  court  thereon  having  been  made  and  filed,  whereby  said 
judgment  is  affirmed  in  case  the  plaintiff  consents  to  reduce  the  recovery 
for  damages  to  the  sum  of  $  ,  as  of  the  day  of 

1865,  and  the  plaintiti'  having  consented  to  such  reduction,  now,  on 
motion  of  John  M.  Carroll,  Esq.,  of  counsel  for  the  appellant,  it  is 

Ordered  and  adjudged,  that  the  judgment  so  rendered  by  the  said  jus- 
tice be  and  the  same  is  hereby  reversed  for  the  sum  of  $  ,  and  the 
residue  of  said  judgment,  to-wit,  for  the  sum  of  $  ,  is  hereby 
affirmed,  with  $  costs ;  and  it  is  further  ordered,  that  an  execu- 
tion issue,  etc. 

In  making  up  the  judgment-roll  in  this  last  case,  it  will  be  proper,  if 
not  necessary,  to  incorporate  a  copy  of  the  order  of  modiiication,  ante, 
1006,  and  of  the  consent  of  the  plaintiff,  ante,  1007. 

Judgnient  of  reversal,  with  restitution,  etc. 

{As  m  the  form  of  affirmance,  ante,  1030,  to  the  *,  omd  then 
proceed  thus  .•)  be  and  the  same  is  hereby  in  all  things  reversed.  And 
it  appearing  to  the  court  that,  notwithstanding  the  appeal  herein,  the 
respondent  executed  and  collected  the  amount  of  the  judgment  of  the 
court  below,  with  costs,  constable's  fees  etc.,  to-wit,  the  sum  of  $  ,  it 
is  therefore  further  ordered  and  adjudged,  that  the  respondent  make 
restitution,  by  paying  to  the  said  appellant  or  his  attorney,  within 
days  after  the  service  of  this  judgment  upon  him  or  his  attor- 
ney, the  said  sum  of  $  ,  with  interest  from  the  '  day  of 
,  1865,  the  date  of  said  collection  by  the  said  respondent.  And 
it  is  further  ordered  and  adjudged,  that  the  appellant  recover  $ 
costs  on  this  appeal,  amounting  in  the  whole  to  $  ,  and  that  an 
execution  issue,  etc. 

In  the  form  of  judgment  just  given,  the  order  for  restitution  forms 
a  part  of  the  judgment  itself,  as  it  properly  may  where  the  order  for 
restitution  is  made  on  the  hearing  of  the  appeal.  But  if  the  applica- 
tion for  restitution  is  not  made  until  after  bringing  on  the  appeal,  a 
motion  will  be  necessary  ;  and  upon  proper  proofs  an  order  of  restitu- 
tion wiU  be  made. 

Judgment  on  dismissal  of  appeal. 

{As    in  the  judgment  of   affivrmance,  amte,  1030,    to  the  words 
'■'noio  on  motion  of  Archibald  McFarlam,,"  and  then  proceed  thus:) 
It  is  ordered  and  adjudged  that  said  appeal  be  dismissed,  with  $ 
costs  to  the  respondent,  and  that  an  execution  issue,  etc. 

Judgments  where  a  new  trial  is  had  in  the  County  Court.    The 

forms  of  judgments  already  given  relate  to  cases  in  which  the  appeal 
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was  lieard  and  decided  upoa  the  facts  appearing  upon  the  face  of  the 
justice's  return.  But,  since  there  must  be  judgments  in  cases  which 
are  retried  in  the  County  Court  by  a  jury,  it  is  necessary  to  give  the 
proper  forms  of  judgments  in  such  cases. 

Judgment  for  plaintiff  on  verdict. 

{As  m  affirmance,  ante,  1030,  to  \,  am,d  then  proceed  thus :) 
and  the  said  justice  having  made  and  filed  his  return  to  said  appeal, 
and  having  returned  the  process,  proof  of  service  thereof,  and  the 
pleadings  in  the  said  action,  etc.,  and  the  said  action  being  duly  pend- 
ing in  this  court,  the  issues  joined  between  the  parties  having  been 
duly  brought  on  for  trial  therein,  before  the  Hon.  John  Stewart,  county 
judge  of  Fulton  coimty,  and  a  jury  of  said  county,  at  the  term  of  this 
court  held  at  the  court-house  in  the  village  of  Johnstown  on  the 
day  of  ,  1865,  and  the  issues  having  been  tried,  and  a  verdict 

for  X  the  plaintiff  for  the  sum  of  $  having  been  duly  rendered  on 

the  day  of  ,  1865,  and  his  costs  having  been  adjusted  at 

%  ,  now,  on  motion  of  Alva  H.  Tremain,  Esq.,  attorney  for  the 

plaintiff,  it  is  adjudged  that  the  said  plaintiff  recover  of  the  said  de- 
fendant $  ,  so  found  by  the  jury,  with  $  costs ;  and  that 
an  execution  issue,  etc. 

Judgment  for  defendant  on  verdict. 

{As  in  the  last  form,  to  the  \,  and  then  proceed  thus :)  the 
defendant  having  been  duly  rendered,  and  his  costs  having  been  ad- 
justed at  $  ,  now,  on  motion  of  Richard  H.  Rosa,  Esq.,  it  is 
adjudged  that  the  defendant  have  judgment  against  the  plaintiff',  upon 
the  issues  of  this  action  for  the  sum  of  $  ,  and  that  an  execution 
issue,  etc. 

The  foregoing  forms  are  sufficient  to  show  the  young  practitioner 
what  the  general  form  of  such  judgments  should  be,  and  in  those  in- 
stances in  which  the  facts  differ  from  those  in  a  case  like  those  already 
specified,  each  person  can  modify  these  forms  to  suit  the  particular 
case. 

Judgment-roll.  The  statute  prescribes  what  papers  are  necessary 
to  constitute  a  judgment-roll.     Vol.  1,  p.  58,  §  3061. 

It  is  the  duty  of  the  clerk  to  attach  these  papers  together  and  file 
them  immediately  after  entering  final  judgment  upon  the  determina- 
tion of  the  appeal.  lb. 

§  11.  Costs  on  appeal.  There  is  usually  very  little  difficulty  in  re- 
lation to  the  a^djustment  of  costs  on  appeals  to  the  County  Courts  from 
inferior  courts.  The  provisions  of  the  statute  are  few  and  simple,  and 
for  that  reason  there  will  be  no  occasion  for  any  extended  remarks  upon 
the  subject. 

Since  the  change  in  the  law  which  provides  for  new  trials  in  the 
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When  the  appeal  is  heard  upon  the  return.  —  Where  a  new  trial  is  had,  etc. 


County  Courts,  there  will  be  two  different  rates  or  classes  of  costs,  viz. : 
one  in  those  cases  which  are  heard  and  decided  upon  the  return  ;  the 
other  in  those  cases  in  which  a  new  trial  is  had.  These  classes  will  be 
examined  separately  ;  and  lirst,  then,  as  to  the  costs  incases  heard  upon 
the  return. 

When  the  appeal  is  heard  upon  the  return.  Where  an  appeal 
has  been  taken  for  any  purpose  other  than  to  obtain  a  new  trial  in  the 
appellate  court,  the  award  of  costs  is  regulated  as  follows : 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  it  to  a 
hearing,  costs  cannot  be  awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact  not  affecting  the 
merits,  or  if  a  new  trial  is  directed  before  the  same  or  another  justice, 
the  costs  of  the  appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the  respond- 
dent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the  appel- 
lant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs  or  such  part 
thereof  as  to  the  appellate  court  seems  just,  not  exceeding  $10 
besides  disbursements,  may  be  awarded  to  either  party.  Vol.  1,  p. 
60,  §  3066. 

6.  If  on  an  appeal  from  a  judgment  of  a  District  Court  to  the  Common 
Pleas  of  the  city  and  county  of  New  York,  the  judgment  of  the  District 
Court  is  modified,  or  if  it  is  reversed  and  a  new  trial  is  ordered  in  the 
District  Court,  costs  are  in  the  discretion  of  the  appellate  court.  Code 
of  Civil  Pro.,  §  3213,  as  amended  by  Laws  of  1883,  chap.  231. 

The  costs  awarded  upon  an  appeal  not  taken  for  a  new  trial  in  the 
appellate  court  are  prescribed  by  the  statute  as  follows : 

To  the  appellant,  upon  reversal,  $30. 

To  the  respondent,  upon  affirmance,  $25. 

To  this  must  be  added  the  disbursements  of  the  successful  party. 
See  vol.  1,  p.  60,  §  3067. 

When  costs  are  awarded  to  the  appellant,  he  may  include  in  the  dis- 
bursements upon  appeal  the  costs  and  fee  paid  to  the  justice  upon 
taking  the  appeal ;  and  where  the  judgment  rendered  by  the  justice 
was  against  the  appellant,  he  may  also  include  in  those  disbursements, 
the  costs  of  the  action  before  the  justice  which  he  would  have  been  en- 
titled to  recover  if  the  judgment  of  the  justice  had  been  in  his  favor. 
Id.,  p.  58,  §  3060. 

Where  a  new  trial  is  had  in  the  appellate  court.  The  provisions 
of  the  Code  as  to  the  right  of  a  party  to  costs  where  a  new  trial  is  had 
130 


1034  THE  PKACTIOE  ON  APPEALS. 

Where  a  new  trial  is  had  in  the  appellate  court. 

in  the  appellate  court  are  somewhat  obscure,  though  when  it  is  deter- 
mined which  party  is  entitled  to  costs,  the  amount  to  which  he  is  en- 
titled is  fixed  by  the  statute  with  sufficient  certainty. 

If  upon  an  appeal  from  a  judgment  for  a  sum  of  money  only,  the 
respondent  has  made  offer  of  judgment  which  has  been  accepted  by  the 
appellant  as  provided  in  section  3070  of  tlie  Code,  the  appellant  will 
be  entitled  to  recover  his  costs  in  the  court  below  and  his  disbursements 
upon  the  appeal,  including  the  costs  and  fee,  if  any,  paid  to  the  justice 
upon  taking  the  appeal,  but.  neither  party  will  be  entitled  to  costs  upon 
the  appeal.     Id.,  p.  61,  §  30Y0. 

If  an  offer  is  not  made  under  the  section  cited,  and  the  verdict,  re- 
port or  decision  upon  the  appeal  is  more  favorable  to  the  appellant  by 
the  sum  of  $10  than  the  verdict  or  decision  in  the  court  below,  the  ap- 
pellant is  entitled  to  recover  costs  upon  the  appeal ;  otherwise  the  re- 
spondent is  entitled  to  recover  costs.  lb. 

If  the  offer  is  made  by  the  respondent  but  is  not  accepted  by  the  ap- 
pellant, and  the  verdict,  report.,  or  decision  upon  tlie  appeal  is  more 
favorable  to  the  appellant  by  the  sum  of  $10  than  the  amount  of  the 
offer,  the  appellant  is  entitled  to  recover  costs  upon  the  appeal ;  other- 
wise the  respondent  is  entitled  to  recover  costs.  lb. 

This  is  the  plain  declaration  of  the  statute.  But  it  has  been  held 
that  the  provisions  of  section  3070  above  cited  have  reference  only  to 
cases  where  some  judgment  is  recovered  by  the  respondent ;  that  in  no 
case  can  a  party  to  an  action  recover  costs  where  he  fails  to  recover 
judgment  against  his  adversary ;  that  where,  on  an  appeal  by  the  de- 
fendant from  a  money  judgment  rendered  by  a  justice  in  favor  of  the 
plaintiff,  a  new  trial  is  had  in  the  appellate  court  resulting  in  a  verdict 
of  "  no  cause  of  action,"  the  defendant  is  entitled  to  costs  regardless  of 
section  3070,  that  such  a  case  falls  within  section  3239  of  the  Code  ; 
and  that  the  plaintiff  not  being  entitled  to  costs  under  the  latter  sec- 
tion, the  defendant  is  entitled  to  costs  established  for  such  actions  by 
section  3073.     Quick  v.    Wixon,  27  Hun,  592. 

The  ease  last  cited  being  a  decision  of  the  General  Term  of  the 
Supreme  Court,  and  the  only  one  reported  upon  the  point  in  question, 
must  be  regarded  as  a  controlling  authority  until  it  is  reversed  or 
overruled.  It  may  not  be  presuming  too  much  to  suggest  that  the 
case  engrafts  a  limitation  upon  the  application  of  section  3070  of  the 
Code  not  mentioned  by  the  legislature,  and  gives  an  application  to  sec- 
tion 3229  of  that  act  which  the  legislature  expressly  denied  it.  See 
■  Code  of  Civil  Pro.,  §  3237. 

If  an  offer  of  judgment  made  under  section  3072  of  the  Code  is  not 
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accepted,  and  the  party  to  whom  it  was  made  fails  to  obtain  a  more  fav- 
orable judgment,  he  cannot  recover  costs  from  the  time  of  the  offer, 
but  must  pay  costs  from  that  time.  Vol.  1,  p.  62. 

Upon  an  appeal  for  a  new  trial  the  statute  allows  the  following  costs, 
besides  disbursements : 

For  all  proceedings  before  notice  of  trial,  $15. 

For  all  subsequent  proceedings  before  trial,  $10. 

For  the  trial  of  an  issue  of  law,  $15. 

For  the  trial  of  an  issue  of  fact,  $20. 

For-  the  argument  of  a  motion  for  a  new  trial  on  a  case,  $15. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is  regularly 
on  the  calendar,  excluding  the  term  at  which  it  is  tried  or  otherwise 
finally  disposed  of,  $10.    Id.,  §  3073. 

More  faTorable  judgment.  There  are  many  cases  in  which  there 
will  be  no  dispute  whether  the  judgment  recovered  is  more  or  less 
favorable  to  the  party  recovering  it  than  the  offer  made  to  hun  by  the 
opposite  party.  As  illustrations,  suppose  that  the  defendant,  in  an 
action  for  a  trespass  to  personal  property,  should  offer  to  allow  a  judg- 
ment to  be  taken  against  him  for  $100  damages,  but  on  the  trial  the 
plaintiff  recovers  only  $25  ;  in  such  a  case  no  one  would  question  a 
claim  made  by  the  defendant  that  the  judgment  w0,s  less  favorable  to 
the  plaintiff  than  the  offer  made,  and  that  he  must  consequently  pay 
costs  under  the  statute. 

So,  too,  in  an  action  for  damages  for  the  breach  of  a  special  con- 
tract, if  the  defendant  were  to  offer  to  allow  a  judgment  for  $150 
damages,  and  the  plaintiff  should  recover  but  $75  damages,  it  is  clear 
that  the  same  result  must  follow.  But  there  may  be  cases  in  which 
the  mere-  amount  of  the  verdict  is  not  alone  the  matter  which  is  to 
control  the  determination  of  the  question  as  to  the  liability  for  costs. 
A  similar  statute  is  applicable  to  actions  in  the  Supreme  Court,  and 
several  cases  have  been  decided  upon  the  construction  of  that  statute ; 
and  since  the  principle  of  the  statute  is  alike  in  both  cases,  the  cases 
thus  decided  are  equally  applicable  to  cases  arising  under  this  section. 

In  Buggies  v.  Fogg,  1  How.  824,  the  defendant,  before  answering  in 
the  action,  offered  to  allow  judgment  to  be  taken  against  himself  for 
$250  and  costs  in  a  case  in  which  the  complaint  claimed  $274 ;  this 
offer  was  refused.  The  defendant  then  answered  by  a  general  denial, 
and  also  interposed  a  counter-claim  for  $175.  On  the  trial  the  plainfiff 
recovered  $241.67,  which  was  less  than  the  offer  of  $230,  with  interest 
from  the  date  of  the  offer  to  the  day  of  trial ;  but  this  was  held  to  be 
a  more  favorable  judgment  to  the  plaintiff  than  that  offered,  because 
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the  judgment  extinguished  the  counter-claim,  while  that  would  not 
have  been  the  result  if  the  offer  had  been  accepted,  and  that  the 
plaintiff  was,  therefore,  entitled  to  costs. 

The  principle  is  the  same  where  the  plaintiff  recovers  the  precise 
sum  offered,  but  extinguishes  a  counter-claim  set  up  by  the  defendant 
after  the  date  of  the  offer  and  refusal,  and  where  the  offer  is  made 
before  answering  in  the  action.     Fielding  v.  Mills,  2  Bosw.  489. 

Where  a  complaint  sets  out  a  note  and  account  as  the  causes  of 
action,  and  the  defendant  interposes  a  defense  by  answer,  setting  up  a 
counter-claim  or  a  set-off,  and  he  afterward  serves  an  offer  to  allow  the 
plaintiff  to  take  judgment  against 'him  for  a  specified  sum,  which  the 
plaintiff  declines  to  accept,  and  the  plaintiff  on  the  trial  recovers  a 
verdict  for  a  less  amount  than  the  sum  offered,  with  interest  thereon 
to  the  date  of  the  verdict,  the  plaintiff  must  in  such  a  case  pay  costs  to 
the  defendant  from  the  time  of  the  offer,  because  the  verdict  is  less 
favorable  than  the  offer  since  an  offer  of  judgment  made  at  that  stage 
of  the  case,  and  its  acceptance  and  the  entry  of  judgment  thereon 
would  extinguish  the  counter-claim  or  set-off.  Schneider  v.  Jaoohi,  1 
Duer,  694 ;  Kilts  v.  Seeber,  10  How.  270. 

The  principle  applicable  to  such  cases  is  clearly  and  forcibly  stated 
by  Beown,  J.,  in  JBudd  v.  Jackson,  26  How.  398,  400,  401.  "  When 
the  plaintiff  unites  in  the  same  action,  as  he  did  in  the  present  case,  a 
claim  that  is  not  disputed  with  one  that  is,  the  defendant  may  remove 
from  the  controversy  the  undisputed  claim  by  the  offer  under  the  sec- 
tion quoted,  and  thus  make  the  subsequent  costs  of  the  litigation 
depend  upon  the  litigation  in  regard  to  the  disputed  claim.  The  offer 
must  be  fully  equal  to  the  sum  actually  and  really  due  to  the  plaintiff, 
or  he  is  not  bound  to  accept  it,  and  whether  it  is  equal  to  that  sum  or 
not  is  to  be  determined  (if  it  is  not  accepted)  by  the  sum  subsequently 
proved  to  be  due  by  the  verdict  of  the  jury  or  the  report  of  the 
referee.  The  plaintiff  is  at  liberty  to  reject  the  offer,  and  to  proceed 
in  the  action  as  if  it  had  not  been  made,  but  he  does  this  at  the  peril 
of  losing  his  own  siibsequent  costs,  and  also  of  paying  costs  to  the 
defendant  should  he  fail  to  recover  a  more  favorable  judgment.  This 
*  more  favorable  judgment,'  spoken  of  in  the  section,  which  he  must 
recover  to  entitle  him  to  costs,  does  not  mean  in  the  case  of  a  money 
demand  upon  which  interest  is  accruing  a  sum  greater  at  the  time  of 
the  report  or  verdict  than  the  sum  offered,  because  the  excess  may  be 
made  up  of  the  interest  accruing  since  the  time  of  the  offer  and  pend- 
ing the  litigation.  Were  this  construction  to  obtain,  the  section  would 
become  practically  useless,  for  as  it  would  be  impossible  to  know  how 
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long  the  litigation  has  to  last,  so  it  would  be  impossible  to  know  what 
sum  to  offer.  Besides,  if  the  offer  be  a  greater  sum  than  that  actually 
due  at  the  time  of  the  offer,  by  accepting  it  the  plaintiff  would,  in 
fact,  get  what  did  not  belong  to  him.  The  time  of  making  the  offer 
is  a  material  element  in  determining  whether  it  is  as  favorable  as  the 
judgment  recovered.  And  if  the  verdict  is  made  up  of  principal  and 
the  interest  which  accrued  upon  that  principal,  in  determining  which  is 
most  favorable  to  the  plaintiff,  the  interest  which  accrued  intermediate 
the  time  of  the  offer  and  the  time  of  the  rendition  of  the  judgment  is 
to  be  rejected  therefrom.  Thus,  in  the  present  case,  the  sum  named 
in  the  written  order  was  $357.44  ;  the  sum  found  due  the  plaintiff  by 
the  referee  is  $377.17,  being  $19.73  in  excess  of  the  sum  expressed  in 
the  offer,  but  as  this  excess  is  not  equal  to  the  interest  from  the  time 
of  the  offer  to  the  date  of  the  report  the  plaintiff  has  failed  to  obtain 
a  more  favorable  judgment.  The  test  is  the  sum  due  to  the  plaintiff 
for  principal  and  interest  thereon  at  the  time  of  the  written  offer,  and 
not  that  sum  increased  and  enlarged  with  the  interest  intermediate  the 
date  of  the  offer  and  the  date  of  report  or  verdict."  In  the  case  just 
cited,  it  was  held  that  the  plaintiff  was  not  entitled  to  recover  costs 
from  the  time  of  the  offer,  but  must  pay  costs  to  the  defendant  from 
that  time  to  the  judgment. " 

Interest  added  by  the  jury  or  by  the  court  to  the  damages  recovered 
upon  an  appeal  to  the  County  Court  from  the  judgment  of  a  court  of 
a  justice  of  the  peace  cannot  be  estimated  in  determining  whether  the 
judgment  in  the  County  Court  is  more  favorable  to  the  appellant  than 
the  offer  of  the  respondent.  Pike  v.  Johnson,  47  N.  Y.  1.  See,  also, 
Johnston  V.  Catlin,  57  id.  652  ;  Smith  v.  May,  32  How.  222 ;  S.  C, 
2  Abb.  (N.  S.)  227 ;  Baldwin  v.  Brown,  37  How.  385 ;  Humiston  v. 
Ballard,  40  id.  40 ;  S.  C,  63  Barb.  11 ;  Tilman  v.  Eeane,  1  Abb. 
(K.  S.)  23 ;  Kelly  v.  Bonesteel,  29  Hun,  546.  But  see  Bathgate  v. 
Hashin,  63  IST.  T.  261. 

Taxation  of  costs.  The  practice  as  to  the  adjustment  of  costs  is  the 
same  as  in  actions  in  the  Supreme  Court,  and  there  is  no  need  of  stat- 
ing it  at  length  in  this  place,  since  the  usual  books  of  practice  will  fur- 
nish all  desired  information.  But  the  provisions  of  the  Code  may  be 
conveniently  given. 

"  Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the  party 
entitled  thereto ;  except  that  the  court  may  direct  that  interlocutory 
costs,  or  costs  in  a  special  proceeding,  be  taxed  by  a  judge.  The  clerk 
must  insert,  in  the  judgment  or  final  order,  the  amount  of  the  costs,  as 
taxed.     In  a  case  where  the  costs  are  in  the  discretion  of  the  court, 
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the  report  or  decision,  or  the  direction  of  the  court  for  final  judgment, 
upon  a  default,  or  after  a  jury  trial,  must  specify  which  party  or  parties 
are  entitled  to  costs ;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3252  of  this  act,  must 
be  computed  by  the  clerk  upon  the  taxation  ;  but  the  value  of  property, 
required  to  be  ascertained  for  tJiat  purpose,  must  be  ascertained  by  the 
court,  unless  it  has  been  fixed  by  the  decision  or  report,  or  by  the  ver- 
dict of  the  jury,  upon  which  the  final  judgment  is  entered  ;  except  that, 
in  case  of  actual  partition,  it  must  be  determined  by  the  commissioners." 
Code  of  Civil  Pro.,  §  3262. 

"  Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  adverse 
party,  who  has  appeared,  and  is  interested  in  reducing  the  amount 
thereof.  Notice  of  taxation  must  be  served,  not  less  than  five  days  before 
the  taxation ;  unless  the  attorneys,  serving  and  served  with  the  notice,  all 
reside,  or  have  their  offices,  in  the  city  or  town  where  the  costs  are  to  be 
taxed  ;  in  which  case,  a  notice  of  two  days  is  sufiicient.  A  copy  .of  the 
bill  of  costs,  specifying  the  items,  with  the  disbursements  stated  in  de- 
tail, must  be  served  with  the  notice  of  taxation."  Id.,  §  3263. 

"  Costs  may  also  be  taxed  without  notice.  But  where  they  are  so 
taxed,  notice  of  retaxation  thereof  must  immediately  afterward  be  given, 
as  prescribed  in  the  last  section,  by  the  party  at  whose  instance  they 
were  taxed ;  in  default  whereof,  the  court  must,  upon  the  application 
of  a  party  entitled  to  notice,  direct  a  retaxation,  with  costs  of  the  motion, 
to  be  paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  application  of  a  party  interested,  direct  a  retaxation  of  costs 
at  any  time.  Any  sum,  deducted  upon  a  retaxation,  must  be  credited 
upon  the  execution,  or  other  mandate  issued  to  enforce  the  judgment." 
Id.,  §  3264. 

"  A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  iipon  a 
motion  for  a  new  taxation.  The  order,  made  upon  such  a  motion,  may 
allow  or  disallow  any  item,  objected  to  before  the  taxing  officer,  in 
which  case,  it  has  the  effect  of  a  new  taxation  ;  or  it  may  direct  a  new 
taxation  before  the  proper  officer,  specifying  the  grounds  or  the 
proof  upon  which  the  item  may  be  allowed  or  disallowed  by  him." 
Id.,  §  3265. 

"  An  officer,  authorized  to  tax  costs  in  an  action  or  a  special  proceed- 
ing, must,  whether  the  taxation  is  opposed  or  not,  examine  the  bills  pre- 
sented to  hirn  for  taxation  ;  must  satisfy  himself,  that  all  the  items  al- 
lowed by  him  are  correct  and  legal ;  and  must  strike  out  all  charges 
for  fees  other  than  the  prospective  cliarges  expressly  allowed  by  law, 
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where  it  does  not  appear  that  the  services,  for  which  they  are  charged, 
were  necessarily  performed."  Id.,  §  3266. 

"  A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed  with- 
out an  affidavit,  stating  the  mimber  of  days  of  his  actual  attendance ; 
and,  if  travel  fees  are  charged,  the  distance  for  which  they  are  allowed. 
A  charge,  for  a  copy  of  a  document  or  paper,  cannot  be  allowed,  with- 
out an  affidavit,  stating  that  it  was  actually  and  necessarily  used,  or  was 
necessarily  obtained  for  use.  An  item  of  disbursements,  in  a  bill  of 
costs,  cannot  be  allowed,  in  any  case,  unless  it  is  verified  by  affidavit, 
and  appears  to  have  been  necessarily  incurred,  and  to  be  reasonable  in 
amount."  Id.,  §  3267. 

§  12.  Enforcement  of  the  judgment.  A  judgment  rendered  upon 
an  appeal  where  a  new  trial  has  been  had  in  the  appellate  court  is  en- 
forced in  the  same  manner  as  a  judgment  rendered  in  an  action  com- 
menced in  that  court,  that  is,  by  an  execution  issued  by  the  attorney 
for  the  successful  party  and  delivered  to  the  sherifE  of  the  county  for 
service.  See  vol.  1,  p;  61,  §  30Y0. 

The  judgment  of  the  appellate  court  on  an  appeal  wherein  no  new 
trial  is  had  is  enforced  by  an  execution  issued  by  the  attorney  and  exe- 
cuted by  the  sheriflE. 


PART  IX. 

SPECIAL  PKOOEEDmGS  AND  PEECEDENTS. 

CHAPTER  I. 

PEECEDENTS  OF  PLEADINGS. 

Section  1.  Complaints  on  contracts.  Pleadings  of  some  kind 
must  be  used  in  every  court  in  which  actions  are  tried  and  judgments 
rendered  upon  evidence  introduced.  In  justices'  courts  these  pleadings 
are  frequently  oral,  and  sometimes  quite  informal  and  insufficient  if 
duly  objected  to.  The  change  in  the  law  which  authorized  a  new  trial 
in  the  County  Court,  upon  an  appeal,  will  induce  more  general  care  as 
to  the  pleadings  interposed.  To  aid  the  young  practitioner  in  this  par- 
ticular, a  selection  of  precedents  will  be  given,  which  will  include 
most  of  the  forms  of  pleading  required  in  actions  tried  in  this  court. 
And  where  the  law  relating  to  the  particular  precedent  has  been  dis- 
cussed in  this  work,  a  reference  will  be  made  to  the  pages  relating  to 
such  law. 

The  formal  parts  of  a  complaint  may  be  as  follows  : 
IN  JUSTICE'S  CO  [JET. 


John  Doe 

agst. 
Eichard  Roe. 


Before  David  Kenitbdy,  Esq. 


The  plaintiff  complains  of  the  defendant,  and  alleges  {here  state  the 
cause  qf  action). 

Wherefore,  the  plaintiff  demands  judgment  in  his  favor,  and  against 
the  defendant,  for  the  sum  of  $200,  together  with  the  costs  of  this 
action. 

For  the  general  rules  relating  to  complaints,  see  a/nte,  305-326. 

Qomplaint  iy  an  infant  plaintiff . 

IN  JUSTICE'S  GOUET. 


James  Smith,  an  infant,  by 
John  ijmith,  his  guar- 
dian, plaintiff, 

agat. 
John  Doe,  defendant. 


Before  David  Kennedy,  Esq. 


The  plaintiff  complains  of  the  defendant,  and  alleges  that  he  is  an 
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infant,  under  the  age  of  twenty-one  years,  and  that  on  the  13th  day  of 
November,  1865,  the  said  John  Smith  was  duly  appointed,  by  the 
said  justice,  guardian  for  the  plaintiff,  for  the  purpose  of  prosecuting 
this  action ;  that  {state  cause  of  action).  Wherefore,  etc.  {state  de- 
mand of  judgment  as  ante,  1040).     See  ante,  307. 

Complaint  on  a  justice's  judgment. 

{Title  and  comrnienceinent  as  ante,  1040.) 

That  on  the         day  of  ,  1865,  at  the  town  of  Mayfield,  in 

the  county  of  Fulton,  the  said  John  Doe  commenced  a  civil  action 
against  the  said  Richard  Hoe,  then  {and  still)  being  a  resident  of  said 
county,  before  Henry  Bartlett,  then  {am,d  still)  being  a  justice  of  the 
peace  in  and  for  said  county,  by  the  service  oi  a  summons  upon  said 
defendant  personally. 

That  the  said  summons  was  issued  by  and  under  the  hand  of  the  said 

i'ustice,  and  directed  to  any  constable  of  the  said  county,  commanding 
lim  to  summon  the  said  Richard  Roe  to  be  and  appear  before  the  said 
justice,  at  his  office  in  Mayfield  aforesaid,  on  the         day  of  , 

1865,  at  ten  o'clock  in  the  forenoon,  to  answer  the  complaint  of  the  said 
John  Doe  in  a  civil  action,  and  was  by  the  said  justice  delivered  to 
John  W.  Brown,  then  {and  still)  being  a  constable  of  the  said  county, 
who  afterward,  and  before  the  time  of  appearance  therein  mentioned, 
returned  the  same  to  the  said  justice,  with  a  return  thereupon  in  writ- 
ing, with  his  name  signed  thereto,  that  he  had  on  the  day  of  , 
1865,  served  the  same  upon  the  said  Richard  Roe  personally.  That  at 
the  time  and  place  of  appearance  mentioned  in  the  said  summons  {if 
the  defendant  did  not  appea/r)  the  said  John  Doe  appeared  before  the 
said  justice,  and  the  said  Richard  Roe  did  not  appear  then,  nor  within 
one  Hour  thereafter,  but  therein  made  default. 

{If  the  defendant  did  appear,  then  allege)  :■  The  said  John  Doe  and 
Richard  Roe  appeared  before  the  said  justice,  and  the  said  John  Doe 
complained  against  the  said  Richard  Roe  for  work  and  labor  {or  as  the 
cause  of  action  may  have  heen),  and  claimed  damages  to  the  amount  of 
$200  only.  That  the  said  Richard  Roe  answered  the  said  complaint 
by  interposing  a  general  denial  of  all  the  allegations  contained  in  the 
said  complaint  {with  any  other  defense  which  may  have  heen  interposed) ; 
the  said  justice  then  and  there  holding  a  court  for  the  trial  of  the  said 
action. 

That  such  proceedings  were  thereupon  had  before  the  said  justice  ; 
that  the  said  John  Doe  afterward,  and  on  the        day  of  ,  1865, 

at  the  place  aforesaid  {or  if  judgment  was  rendered  on  the  samie  day, 
on  the  day  and  year  last  aforesaid,  at,  etc.,)  by  the  consideration  and 
judgment  of  the  said  justice,  recovered  a  judgment  against  the  said 
Richard  Roe,  for  the  sum  of  $150  damages  and  costs,  adjudged  to  the 
said  John  Doe  by  the  said  justice. 

That  said  judgment  still  remains  in  full  force  and  effect,  wholly 
unsatisfied,  not  paid  nor  reversed,  annulled  nor  set  aside,  nor  has  the 
,said  John  Doe  had  execution  thereof.     Wherefore  the  plaintiff  demands 

131 


1042  PEECEDENTS  OF  PLEADINGS. 

Complaints  on  contracts. 

judgment  for  the  sum  of  $150,  with  interest  and  costs,  amounting  to 
the  sum  of  $200. 

For  the  rules  relating  to  complaints  on  judgments,  see  vol.  2,  pp 
223,  224. 

Complaint  on  a  chattel  mortgage, 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the        day  of  ,  18     ,  at  the  town  of  ,  in 

the  county  of  ,  the  defendant,  for  a  valuable  consideration, 

made  his  chattel  mortgage  in  writing,  under  his  hand  {and  seal,  if 
there  is  one  attached),  and  delivered  it  to  the  plaintiff,  of  which  the 
following  is  a  copy  {set  out  a  copy).  That  the  said  mortgage  remains 
wholly  unpaid  and  unsatisfied,  and  that  there  is  now  due  thereon  to 
the  plaintiff  from  the  defendant  the  sum  of  $  ,  with  interest 

on  the  same  from  the        day  of  ,   18    .     Wherefore  the 

plaintiff  demands  judgment,  etc.,  as  a^te,  1040.  See  vol,  1,  pp. 
263-329. 

Complaint  on  hand  for  payment  of  money  only. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the         day  of  ,  18     ,  the  defendant  made  his  bond 

in  writing,  under  his  hand  and  seal,  and  delivered  it  to  the  plaintiff, 
of  which  the  following  is  a  copy  {set  out  a  copy).  That  the  said  bond 
remains  entirely  unpaid,  and  that  there  is  now  due  thereon  to  the 
plaintiff   from  the  defendant,  the  sum  of  $  ,  with  interest 

from  the        day  of  ,  18     .     Wherefore,  etc.,  as  ante,  1040. 

Complaint  on  hond  for  limits. 

{Title  and  commencement,  as  a/nte,  1040.) 

That  on  the         day  of  ,  18     ,  at  a  court  held  by  and  before 

David  Kennedy,  Esq.,  a  justice  of  the  peace  of  the  town  of  Mayfield, 
in  the  county  of  Fulton,  the  plaintiff  duly  and  legally  recovered  a 
judgment  against  one  John  Smith  for  the  sum  of  %  in  an  action 

{state  the  cause  of  action,  which  must  he  one  in  which  the  defendant 
could  he  arrested  on  execution)  ;  that  on  the         day  of  >  18     , 

the  said  justice  duly  issued  an  execution  upon  the  said  judgment, 
which  execution  was  directed  to  any  constable  of  the  county  of  Fulton, 
and  contained  a  command  requiring  said  constable  to  {set  out  the  com- 
mand of  the  exec^ition) ;  that  said  execution  was  on  the  day  of 
,  18  ,  delivered  to  Jacob  Lawyer,  then  a  constable  of  the 
coimty  of  Fulton,  to  be  executed ;  that  said  Jacob  Lawyer,  on  the 
day  of  ,  18     ,  who  was  then  constable  as  aforesaid,  at  the 

town  of  Mayfield,  in  Fulton  county,  took  and  arrested  the  said  John  - 
Smith,  by  virtue  and  in  pursuance  of  the  authority  contained  in  such 
execution ;  that  on  the        day  of  ,  18     ,  the  said  constable 

delivered  the  said  John  Smith  to  Austin  Kasson,  Esq.,  who  was  then 
sheriff  of  the  county  of  Fulton,  and  who  kept  the  said  jail  of  said 
counter,  by  his  under-sheriff,  Bradford  T.  Simmons,  Esq.  ;  tliat  such 
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sheriff,  by  his  under-sheriff  aforesaid,  on  the  said        day  of  , 

18  ,  received  the  said  John  Smith  into  his  custody  as  such  sheriff,  etc., 
by  virtue  of  such  execution  ;  that  such  John  Smith  remained  in  such 
custody  until  the  time  of  making  the  bond  hereafter  mentioned  ;  that 
on  the        day  of  5  18     ,  at  the  village  of  Johnstown,  in  the 

said  county  of  Fulton,  the  said  John  Smith,  together  with  one  George 
Smith,  entered  into  and  executed  a  bond,  in  due  form  of  law,  for  the 
purpose  of  entitling  the  said  John  Smith  to  the  liberties  of  the  said 
jail ;  which  bond  was  delivered  to  the  said  sheriff  on  the  day  of 
,  18  ;  that  such  bond  was  executed  to  the  said  Austin  Kas- 
soUj  Esq.,  as  sheriff  of  the  county  of  Fulton  ;  that  said  bond  contained 
and  was  subject  to  the  conditions  following,  viz.  (set  out  the  conditions 
of  the  bond) ;    that  on  the         day  of  ,  18     ,  the  said  sheriff 

duly  assigned  said  bond  to  the  plaintiff,  and  that  on  the  day  of 
,18  ,  the  said  John  Smith  did  escape  and  go  at  large  from  the 
said  jail  liberties,  vdthout  the  consent  and  against  the  will  of  the 
plaintiff,  wherefore  the  plaintiff  demands  a  judgment  against  the  said 
George  Smith  for  the  sum  of  $200,  besides  the  costs  of  this  action. 

The  law  in  relation  to  escapes  will  be  found  in  vol.  2,  p.  438. 

Complaint  on  an  undertaking  for  an  attachment. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the         day  of  ,  18     ,  the  defendant  herein  applied 

to  David  Kennedy,  Esq.,  a  justice  of  the  peace  of  the  town  of  Mayfield, 
in  the  county  of  Fulton,  for  a  summons  against  the  plaintiff  herein,  and 
also  for  a  warrant  of  attachment  against  the  property  of  the  plaintiff 
herein  to  accompany  said  summons ;  and  at  the  time  of  making  said 
application  delivered  to  said  justice  in.  support  thereof  an  affidavit 
purporting  to  state  facts  authorizing  the  justice  to  issue  said  warrant ; 
and  also  delivered  to  said  justice  an  undertaking,  executed  by  said 
defendant  and  C.  D.  and  E.  F.  as  his  sureties,  of  which  the  following 
is  a  copy  {here  set  out  a  copy  of  the  undertaking).  That  on  the_  deliv- 
ery to  the  said  justice  of  the  affidavit  and  undertaking,  the  said  justice 
did    on  the       '  day  of  ,   18     ,  issue  a  warrant  of  attachment 

in  favor  of  the  defendant  herein  against  the  property  of  the  plaintiff 
herein,  of  which  the  following  is  a  copy  {set  out  copy  of  attachment) ; 
that  the  said  summons  and  warrant  of  attachment  were,  on  the 
(Jay  Qf  ,  18     ,  by  the  direction  and  request  of  the  defendant 

herein,  delivered  for  service  and  execution  to  one  Jacob  Lawyer,  a  con- 
stable'of  the  county  of  Fulton;  that  said  constable  served  the  said 
summons  personally  on  the  plaintiff  herein,  and  by  virtue  of  the  war- 
rant of  attachment  did,  on  the  day  of  ,  18  ,  attach  and 
take  into  his  possession  the  following  property  of  the  plaintiff  herein 
{enumerate  and  describe  the  articles  attached). 

And  the  plaintiff  further  alleges  that  after  the  making  of  said  undertak- 
ing and  the  issuing  and  levy  of  such  warrant  of  attachment,  issue  was 
joined  before  said  justice  in  the  action  between  the  defendant  herein 
and  the  plain  tiff  herein,  and  such  proceedings  were  thereupon  duly  had 
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that  the  plaintiff  herein,  the  defendant  in  the  action  aforesaid,  recovered 
judgment  against  the  plaintiff  in  said  action,  the  defendant  herein,  on 
the  merits  for  his  costs,  to-wit,  for  $7.30,  which  still  remains  un- 
paid. 

And  the  plaintiff  further  alleges  that  by  reason  of  the  issuing  of  such 
attachment  and  of  the  service  thereof  plaintiff  has  been  greatly  injured 
and  delayed  in  the  prosecution  of  his  business  (<??•  other  damages  sus- 
tained hy  the  plaintiff),  and  the  value  of  such  attached  property  has  been 
greatly  impaired.  Wherefore,  etc.,  as  ante,  1040.     See  ante,  185. 

Complaint  on  hand  given  on  clavm  of  attached  property. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  day  of  ,  18       ,  one  A.   B.   was 

indebted  to  this  plaintiff  on  a  demand  arising  upon  contract ;  that  on 
the  day  of  ?  18     ,  this  plaintiff  made  application  in 

writing  to  David  Kennedy,  then  a  justice  of  the  peace  of  the  town  of 
Mayfield,  in  the  county  of  Fulton  for  a  summons  against  the  said  A. 
B.  and  for  a  warrant   of   attachment   against  the  property  of  said  A. 

B.  to  accompany  such  summons  ;  that  said  application  was  accompanied 
by  an  affidavit,  which  showed  that  (state  the  grounds  of  the  applica- 
tion); that  said  plaintiff  also  furnished  said  justice  with  an  undertaking 
such  as  is  required  by  law  in  such  cases ;  that  said  justice  did,  on  the 
said  day  of  ,  18  ,  duly  issue  such  summons  and  also 
an  attachment,  which  was  as  follows  [set  out  a  copy) ;  that  such  sum- 
mons and  attachment  was  on  the  same  day  delivered  to  Jacob  Lawyer, 
who  was  then  a  constable  of  said  county  of  Fulton,  and  that  by  virtue 
of  said  attachment,  the  said  Lawyer,  as  such  constable,  did,  on  the 
day  of  5 18  ,  attach  and  take  into  his  custody  and  possession 
the  following  described  property  [designate  it),  which  then  belonged  to 
the  said  A.  B. ;  that  while  said  property  was  tlius  in  the  custody  and 
possession  of  said  constable,  and  before  any  execution  had  been  issued 
upon  the  judgment  in  the  action  in  which  said  attachment  was  issued, 
one  C.  -D.  claimed  that  he  was  the  owner  of  said  goods  and  chattels,  so 
attached  as  aforesaid ;  that  on  the  day  of  ,  18     ,  the  said 

C.  D.,  with  the  sureties,  E.  F.  and  G.  H.,  did  execute  a  bond  under 
their  hands  and  seals,  to  the  said  plaintiff  ;  that  said  sureties  were  duly 
approved  by  the  said  justice  (or  the  constable  who  held  the  attachment) ; 
that  said  bond  was  duly  delivered  to  the  said  constable,  which  bond  was 
as  follows  (set  out  a  copy) ;  that  upon  the  delivery  of  said  bond  to  the 
said  constable,  he  delivered  up  the  said  attached  property  to  the  said  C. 

D.  ;  that  said  bond  was  afterward  duly  delivered  to  the  plaintiff,  who 
is  now  the  owner  and  holder  thereof ;  that  this  action  is  brought  within 
three  months  from  the  date  of  said  bond  ;  and  the  plaintiff  alleges  that 
the  said  claimant,  C.  D.,  is  not  the  owner  of  the  said  attached  goods  and 
chattels,  but  they  are  the  property  of  said  A.  B.  Wherefore,  the  plaint- 
iff demands  judgment  in  his  favor,  against  the  defendants,  for  the  value 
of  said  goods,  etc.,  with  interest  thereon  from  the  time  when  they  were 
so  delivered  to  the  said  C.  D.,  which  amounts  to  the  sum  of  $  , 
together  with  costs,  etc. 


PRECEDENTS  OF  PLEADINGS.  1045 

Complaints  on  contracts. 

The  statutory  provisions  which  authorize  the  giving  of  such  a  bond, 
■will  be  found  in  vol.  1,  p.  16.     And  see  ante,  192-195. 

Gomplavnt  on  an  undertaking  on  an  appeal. 

{Title  and  commencefnent,  as  am,te,  1040.) 

That,  on  the  day  of         ,  18     ,  a  judgment  was  rendered  in  a 

justice's  court,  held  by  and  before  David  Kennedy,  Esq.,  a  justice  of  the 
peace  of  the  town  of  Mayfleld,  in  the  county  of  Fulton,  in  favor  of 
the  plaintiff,  and  against  one  A.  B.,  for  the  sum  of  $  damages 

and  costs;  that,  on  the  day  of        ,  18     ,  the  said  A.  B.  brought 

an  appeal,  in  due  form  of  law,  upon  said  judgment  to  the  County  Court 
of  Fulton  county  ;  that,  upon  said  appeal,  an  undertaking  was  given  by 
the  said  A.  B.,  which  was  made  and  executed  by  the  said  A.  B.,  together 
with  C.  D.  and  E.  F.,  as  his  sureties  therein  ;  that  said  undertaking  was 
delivered  to  the  said  justice  by  the  said  A.  B.  for  the  use  and  benefit  of 
the  plaintiff,  which  undertaking  was  as  follows  {here  set  out  a  copy) ; 
that  said  justice  made  a  return  on  said  appeal  in  due  form  of  law  ;  that 
said  appeal  was  duly  argued  in  the  said  County  Court,  and  the  judg- 
ment of  the  justice  was  in  all  things  affirmed  by  said  County  Court,  on 
the  day  of  ,  18      ;  that  a  judgment  was  rendered  in 

favor  of  the  plaintiff,  and  against  the  said  A.  B.,  on  said  appeal,  on  the 
day  of  ,  18      ,  for  $  damages,  and  $  costs ; 

that  an  execution,  in  due  form  of  law,  was  issued  upon  said  judgment, 
on  the  day  of  j  18     ,  to  the  sheriff  of  the  county  of  Ful- 

ton, in  which  the  said  A.  B.  then  resided,  and  said  execution  was  re- 
turned by  the  said  sheriff  wholly  unsatisfied ;  that,  on  the  day 
of  ,  18  ,  a  demand  of  the  said  sum  of  damages  and  costs  was 
made  of  the  said  A.  B.,  and  the  said  C.  D.  and  E.  F.,  the  sureties 
aforesaid,  who  neglected  and  refused  to  pay  the  same ;  and  the  plaintiff 
says  that  the  said  sum  of  $  remains  wholly  unpaid  and  unsatisfied. 
Wherefore,  etc.    See  ante,  926. 

Gomplavnt  on  an  undertaking  in  replevin. 

{Title  and  commencement,  as  ante,  1040.) 

That,  on  the  day  of  ;  18     j  the  plaintiff  commenced  an 

action  for  the  recovery  of  the  possession  of  certain  personal  property 
before  David  Kennedy,  Esq.,  a  justice  of  the  peace  of  the  town  of 
Mayfleld,  in  the  county  of  Fulton,  and  this  plaintiff  was  also  plaintiff 
in  that  action,  and  the' present  defendant,  A.  B._,  was  also  defendant  in 
that  action ;  that  such  proceedings  were  had  in  that  action  that  one 
Jacob  Lawyer,  a  constable  of  said  county,  in  pursuance  of  the  process 
issued  in  said  action,  and  delivered  to  him  as  such  constable,  did,  on 
the  day  of  j  18     ,  take  into  his  custody  and  possession  the 

following  named  articles  (i^eso^*^^  them) ;  that  before  the  return  day  of 
the  summons  issued  by  the  said  justice,  the  said  A.  B.  served  a  notice 
upon  said  justice  that  he  required  a  return  of  the  property  replevied, 
and  also  an  affidavit  of  ownership  of  said  property,  and  made  and  exe- 
cuted an  undertaking,  in  writing,  which  was  also  executed  by  0.  D. 
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and  E.  F.,  as  sureties  for  the  said  A.  B. ;  that  said  imdertaking  was 
then  and  there  delivered  to  said  justice,  and  it  is  as  follows  {liere  set 
out  a  copy) ;  that  on  the  return  day  of  the  summons  issued  by  said 
justice,  the  sureties  in  said  undertaking  appeared  and  justified,  where- 
upon said  justice  indorsed  his  allowance  on  said  undertaking  and  filed 
the  same ; '  that  thereupon  the  said  personal  property,  so  taken  by  said 
constable,  was  returned  to  the  said  A.  B.,  in  pursuance  of  law ;  that 
such  proceedings  were  subsequently,  and  on  the  day  of  , 

18  ,  duly  had  by  and  before  the  said  justice;  that  this  plaintiff  re- 
covered a  judgment  in  his  favor,  and  against  the  said  A.  B.,  adjudging 
that  this  plaintiff  was  the  owner,  and  entitled  to  the  immediate  posses- 
sion of  said  personal  property  ;  that  such  judgment  also  adjudged  that 
the  plaintiff  was  entitled  to  the  sum  of  $  as  damages  for  the 

wrongful  detention  of  said  personal  property,  and  the  value  of  said 
property  was  assessed  at  the  sum  of  $  ;  that,  on  the  day  of 

,18  ,  this  plaintiff  duly  demanded  payment  of  the  said  dam- 
ages, and  of  the  value  of  the  property  so  assessed,  etc. ;  but  that  no 
part  thereof  has  been  paid,  and  the  said  defendants  are  now  justly  in- 
debted to  this  plaintiff  in  the  sum  of  $  thereon,  with  interest 
thereon,  from  the  day  of  ,  18  .  Wherefore,  etc.,  as  ante, 
1040.     See  a?ifo,  217-221. 

Complaint  on  hond  of  indemnity, 

{Title  and  commenceTnent,  as  ante,  1040.) 

That,  at  the  times  hereinafter  mentioned,  the  plaintiff  was  a  constable 
of  the  county  of  Fulton;  that,  on  the  day  of  j  18     ,  and 

while  the  plaintiff  was  such  constable,  the  defendant,  A.  B.,  delivered 
to  the  plaintiff  an  execiition,  in  due  form  of  law,  to  be  executed  by  the 
plaintiff ;  that  said  execution  was  issued  upon  a  judgment  duly  ren- 
dered on  the  day  of  ,18  ,  by  David  Kennedy,  a  justice 
of  the  peace  of  the  town  of  Mayfield,  in  the  county  of  Fulton  ;  thai 
said  execution  was  diily  issued,  and  was  in  due  form  of  law,  and  was 
as  follows  {here  set  out  a  copy  of  the  execution) ;  that  on  the  day 
of  ,  18  ,  this  plaintiff  as  such  constable,  and  by  virtue  of  the 
said  execution,  levied  upon  certain  personal  property  then  in  the  pos- 
session of  C.  D.,  who  was  named  as  defendant  in  said  execution ;  that 
said  property  consisted  of  the  following  described  articles  {here  set  them 
out) ;  that  on  the  day  of  »  18  ,  and  after  such  levy,  and 
before  the  removal  or  sale  of  said  property,  one  E.  F.  claimed  to  be 
the  owner  thereof,  and  on  the  day  of  ,  18  ,  the  said  E.  F. 
notified  this  plaintiff  of  his  said  claim,  and  then  forbade  this  plaintiff 
from  selling  the  same  on  the  said  execution ;  that  due  notice  was  given 
to  the  said  defendant  A.  B.,  on  the  day  of  »  18  ,  of  the 
said  claim  and  notice  of  the  said  E.  F. ;  that  the  said  defendant  A.  B. 
insisted  that  the  said  property  did  not  belong  to  the  said  E.  F.,  and 
that  the  plaintiff  should  sell  the  same  as  such  constable,  etc. ;  that,  on 
the  day  of  ,18  ,  the  plaintiff  requested  the  said  defendant 
A.  B.  to  indemnify  him  against  the  consequences  of  such  sale;  that  on 


PEECEDENTS  OF  PLEADINGS.  1047 


Complaints  on  contracts. 


^®  day  of  ,  18     ,  the  defendant  A.  B.,  and  his  sureties, 

Ct._H.  and  I.  J.,  duly  made  and  executed  a  bond  of  indemnity,  in 
■writmg,_  and  under  their  hands  and  seals,  and  delivered  the  same  to 
this  plaintiff,  which  bond  is  as  follows  {set  out  a  copy  of  the  lond)  ; 
that  afterward,  on  the  day  of  ,  18     ,  the  plaintiff,  in  pur- 

suance of  said  execution,  and  on  the  faith  of  the  indemnity  aforesaid, 
duly  sold  said  property  as  such  constable ;  that,  on   the  day  of 

,  18  ,  the  said  E.  F.  bronght  an  action  against  this  plaintiff, 
before  David  Kennedy,  a  justice  of  the  peace  of  Mayfield,  in  the  county 
of  Fulton,  for  selling  said  property ;  that,  before  the  trial  of  said 
action,  due  notice  was  given  by  this  plaintiff  to  the  said  defendant  A. 
B.,  of  the  commencement  of  said  action,  and  the  said  defendant  A.  B. 
was  requested  to  defend  the  said  action,  which  he  neglected  and  re- 
fused to  do ;  that,  on  the  day  of  ,  18  ,  such  proceedings 
were  had  by  and  before  said  justice,  that  the  said  E.  F.  recovered  a 
judgment  against  this  plaintiff  for  the  sum  of  $  ,  for  the  selling 
of  said  property  on  said  execution  aforesaid ;  that,  on  the  day  of 

,  18  ,  this  plaintiff  notified  said  defendant  A.  B.  of  the  ren- 
dition of  said  judgment  for  the  cause  aforesaid,  and  demanded  of  said 
A.  B.  that  he  should  pay  the  amount  thereof,  which  the  said  A.  B. 
neglected  and  refused  to  do  ;  that,  on  the  day  of  ,  18     , 

the  plaintiff  paid  the  amount  of  said  judgment  to  said  E.  F. ;  that,  in 
addition  to  the  payment  of  said  judgment,  the  plaintiff  was  compelled 
to  pay  the  sum  of  $  ,  as  fees  of  counsel  in  said  action,  and  he 

was  also  subjected  to  great  loss  of  time,  and  was  compelled  to  pay  large 
expenses  in  the  defense  of  said  action,  amounting  in  all  to  the  sum  of 
$  .     Wherefore,  etc.,  as  ante,  1040.     See  vol.  1,  pp.  250-255. 

Complaint  on  undertaking  to  indemnify  in  case  of  a  lost  note,  etc. 

{Title  and  comm,enceinent,  as  ante,  1040.) 

That,  on  the  day  of  ,  18     ,  at  ,  the  plaintiff  made 

his  negotiable  promissory  note  {or  hill  of  exchange),  in  writing,  and 
delivered  the  same  to  the  defendant  A.  B.,  as  the  owner  and  holder 
thereof ;  that,  on  the  day  of  j  18     ,  and  after  the  maturity 

of  said  note,  the  said  A.  B.  demanded  payment  on  the  said  note  of  this 
plaintiff,  and  alleged  that  said  note  was  accidentally  lost ;  that  this 
plaintiff  refused  to  pay  the  said  note  because  of  its  non-production  ; 
that,  on  the  day  of  ,  18     ,  the  said  A.  B.  commenced  an 

action  for  the  recovery  of  the  amount  payable  by  said  note,  by  sum- 
mons, before  David  Kennedy,  Esq.,  a  justice  of  the  peace  of  Mayfield, 
in  Fulton  county ;  that,  on  the  return  day  of  said  summons,  which  was 
on  the  day  of  5 18     ,  the  parties  appeared  and  joined  issue 

before  said  justice  in  said  action  ;  that  on  the  trial  of  said  action, 
which  was  on  the  day  of  joining  such  issue,  the  said  A.  B.  failed  to 
produce  the  said  note,  but  alleged  that  the  same  was  accidentally  lost ; 
that  the  said  A.  B.  then  and  there  made  and  executed  an  undertaking 
to  indemnify  this  plaintiff  as  is  required  by  law ;  that  said  undertaking 
was  also  executed  by  C.  D.  and  E.  F.  as  sureties  therein,  and  was  then 
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and  there  duly  delivered  to  this  plaintiff ;  that  such  undertaking  is  as 
follows  {set  out  a  copy) ;  that  such  proceedings  were  afterward  had  by 
and  before  said  justice  that  he,  on  the  day  of  ,1^,  ren- 

dered a  judgment  on  said  note  in  favor  of  the  said  A.  B.,  and  against 
this  plaintiff,  for  the  sum  of  $  ,  which  judgment  the  plaintiff 

paid  before  the  commencement  of  this  action  ;  that  the  said  note  was 
afterward  presented  to  the  plaintiff  by  one  G.  H.,  who  was  a  honafide 
purchaser  of  the  same  before  it  became  due,  for  Talus  paid  by  him  ; 
that  this  plaintiff  was  sued  upon  said  note  by  the  said  G.  H.,  before 
one  David  Kennedy,  a  justice  of  the  peace  of  Mayfield,  in  Fulton 
county,  and  a  judgment  recovered  against  hita  in  favor  of  the  said  G. 
H.,  on  the  day  of  ,1%,  for  the  sum  of  $  damages,, 

and  costs  of  action,  which  judgment  this  plaintiff  has  since  paid ;  that 
afterward  due  notice  thereof  was  given  to  the  defendant,  who  refused 
to  repay  to  this  plaintiff  the  amount  of  said  judgment,  etc.  Where- 
fore, etc.,  as  ante,  1040.  See  title  Bills  and  Notes  for  law  as  to  lost 
notes,  vol.  1,  pp.  752-758. 

Complaint  for  rent  due  on  lease  ;  lessor  against  lessee. 

{Title  and  oommenoement,  as  ante,  1040.) 

That  on  the  1st  day  of  May,  1864,  at  Johnstown,  in  the  county 
of  Fulton,  N.  Y.,  by  a  certain  instrument  in  writing,  the  plaintiff  did 
demise,  lease,  and  to  farm  let,  unto  the  defendant  and  his  assigns,  and 
the  defendant  did  hire  of  the  plaintiff,  a  certain  messuage  or  dwelling- 
house,  tenements  and  premises,  with  the  appurtenances  particularly  de- 
scribed in  said  lease,  and  situated  in  the  village  of  Johnstown,  Fulton 
county,  N.  T.,  known  as  (briefly  describe  'premises),  to  have  and  to  hold 
the  said  messuage  or  dwelling-house,  tenements  and  premises,  with  the 
appiirtenances,  unto  the  said  defendant  and  his  assigns,  for  the  term  of 
one  year  from  the  said  1st  day  of  May,  1864,  for  the  yearly  rent  of 
$100,  payable  to  the  plaintiff  on  the  {state  days  of  payment),  which 
rent  the  defendant  did  thereby,  for  himself  and  his  assigns,  promise, 
covenant  and  agree  to  pay  to  the  plaintiff  as  aforesaid ;  that  the  said 
defendant,  afterward,  to-wit :  on  the  1st  day  of  May,  1864,  and  dur- 
ing the  said  term,  entered  into  the  possession  and  was  possessed  of  the 
said  premises ;  that  the  plaintiff  has  fully  and  faithfully  performed 
the  said  agreement  and  its  covenants  on  his  part ;  that  the  said  defend- 
ant has  not  kept  or  performed  the  said  agreement  or  covenant  on  his 
part,  and  that  before  the  commencement  of  this  action  there  was  due 
and  in  arrear  from  the  said  defendant  to  this  plaintiff  the  sum  of  $100, 
for  the  rent  aforesaid.     Wherefore,  etc. 

For  the  law  relating  to  landlord  and  tenant,  see  vol.  1,  pp.  330-384. 

Use  a/nd  occupation. 
That  on  the         day  of  ,  1864,  the  defendant  hired  from  this 

plaintiff,  and  thereupon  took  possession,  and  thereafter,  from  the 
day  of  ,  1864,  until  the  day  of  ,  1865,  had,  with  the 

permission  of  this  plaintiff,  the  use  and  occupation  of  a  certain  house 
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and  premises,  known  as  {desoribe  premises  hriefly),  the  property  of  this 
plaintiff ;  for  which  the  defendant  promised  to  pay  this  plaintiff  a  rea- 
sonable sum  {or  the  sum  of  dollars,  on,  etc.). 

That  the  sum  of  dollars  is  a  reasonable  sum  therefor,  but  that 

no  part  thereof  has  been  paid,  and  the  defendant  is  now  justly  indebted 
therefor  to  this  plaintiff  in  the  sum  of  dollars,  with  interest  from, 

etc.     Wherefore,  etc. 

For  the  law  as  to  use  and  occupation,  see  vol.  2,  pp.  407-4:11. 

Complaint  against  tenant  for  not  heaping  in  repair,  etc 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  1st  day  of  May,  1864,  by  a  lease  in  writing,  made  be- 
tween the  plaintiff  and  the  defendant,  under  their  hands  and  seals,  the 
plaintiff  leased  to  the  defendant,  and  the  defendant  hired  of  the  plaint- 
iff, for  the  term  of  one  year  from  that  date,  at  the  yearly  rent  of  $150, 
a  certain  dwelling-house,  with  the  land  and  appurtenances,  situated  in 
the  village  of  Gloversville,  Fulton  county,  ]St.  Y.,  the  property  of  the 
plaintiff,  bounded  and  described  as  follows  {describe  premises  hy 
boundaries  or  otherwise) ;  that  the  said  lease  was  as  follows  {set  out  a 
copy) ;  that  the  defendant  entered  into  the  possession  of  the  said  prem- 
ises under  and  by  virtue  of  said  lease,  and  occupied  and  possessed  them 
during  the  term  specified ;  that  he  has  failed  to  keep  his  covenants,  or 
to  perform  the  agreement  so  made  by  him  in  said  lease,  but  that  on  the 
contrary  he  has  broken  the  same ;  that  he  has  not  kept  the  premises  in 
good  repair ;  that  he  has  left  them  in  an  untenantlike  condition ;  that 
the  fences  are  injured  and  broken  down  ;  that  the  roofs  of  the  dwell- 
ing-house are  leaky  and  admit  the  water,  so  that  the  walls  have,  in  con- 
sequence, been  greatly  injured  and  destroyed ;  that  the  window  glass 
have  been  broken,  and  the  doors  and  other  woodwork  of  the  house 
greatly  marred  and  defaced ;  and  that  the  premises  are  otherwise  in- 
jured and  out  of  repair  in  consequence  of  the  refusal  or  neglect  of  the 
defendant  to  keep  them  in  good  repair,  as  he  agreed  to  do,  to  the  dam- 
age of  the  plaintiff  of  $200.     Wherefore,  etc. 

For  the  law  relating  to  the  rights  and  duties  of  a  tenant  as  to  re- 
pairs, see  vol.  1,  pp.  373-380. 

Complaint  against  landlord  for  neglect  to  repair,  etc. 

{Title  and  cormnencement,  as  ante,  1040.) 

That  on  the  1st  day  of  May,  1864,  the  plaintiff  and  the  defendant 
made  a  lease  in  writing,  under  their  hands  and  seals,  by  virtue  of  which 
the  defendant  leased  and  rented,  and  the  plaintiff  hired  the  following 
described  premises,  situated  in  the  village  of  Johnstown,  Fulton  county, 
N.  Y.,  bounded  as  follows  {describe  premises),  at  the  yearly  rent  of 
$200 ;  that  said  lease  was  as  follows  {set  out  a  copy) ;  that  the  plaintiff 
entered  into  the  possession  and  occupation  of  said  premises  under  and 
by  virtue  of  said  lease,  and  used  them  for  the  purposes  for  which  they 
were  leased  and  hired;  that  the  defendant  has  failed,  neglected  and 
132 
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refused  to  perform  the  covenants  and  agreements  on  his  part,  in  said 
lease  contained ;  that  he  has  failed,  neglected  and  refused  to  make  the 
following  repairs  (specify  therti  as  provided  for  in  the  lease) ;  and  that 
the  premises  are  greatly  out  of  repair  {desaribe  how,  mid  the  injuries 
resulting  therefrom),  to  the  great  damage  of  the  plaintifE  of  $200. 
Wherefore,  etc.     See  vol.  1,  pp.  373-380. 

Complavnt  Hy  schoolmaster  against  trustees,  etc.,   on  contract  loith 

predecessors. 

(Title  and  commencement,  as  ante,  1040.) 

That  on  the  1st  day  of  May,  1860,  at  the  town  of  Mayfield,  in  the 
county  of  Fulton,  N.  Y.,  the  plaintiff,  at  the  request  of  A.  B.,  0.  D. 
and  E.  F.,  three  trustees  of  school  district  number  two  in  said  town, 
commenced  teaching  the  district  school  in  said  district,  and  that  for  the 
space  of  six  consecutive  months  thereafter  he  continued  to  teach  and 
educate  as  a  schoolmaster  or  teacher,  the  scholars  or  pupils  sent  to  the 
school  so  taught  by  him  ;  that  before  and  during  the  time  the  plaintifE 
so  taught,  he  was  duly  quahhed  and  licensed  to  teach,  in  the  manner 
required  by  law ;  that  the  said  trustees  promised  and  agreed  to  pay  the 
plaintiff  the  sum  of  $30  a  month,  for  each  month  during  which  the 
plaintiff  should  so  teach  said  school ;  that  the  plaintiff  has  fully  per- 
formed the  said  agreement  on  his  part,  by  teaching  for  the  time  and  in 
the  manner  so  agreed ;  that  the  defendants  have  not  performed  their 
said  agreement,  or  any  part  thereof,  but  they  have  wholly  neglected 
and  refused  to  perform  the  same ;  that  there  is  now  due  to  the  plaint- 
iff, from  the  said  defendants,  the  sum  of  $180.  "Wherefore,  etc.  See 
vol.  1,  pp.  366,  367. 

If  there  had  been  a  change  of  trustees  during  the  time  the  plaintiff 
is  teaching,  or  before  he  sues  to  recover  his  wages,  the  complaint  ought 
to  state  that  fact,  which  may  be  alleged  as  follows :  "  That  afterward, 
and  on  the  day  of  ,  186  ,  the  said  A.  B.,  C.  D.  and  E. 

F.  went  out  of  their  office  of  trustees  {state  whether  hy  death,  expvra- 
tion  of  term  or  otherwise),  and  the  defendants  succeeded  them  in  the 
office  of  trustees,  which  office  they  held  at  the  commencement  of  this 
action,  and  still  hold  ;  and  that  the  defendants  are,  therefore,  liable  to 
pay  to  the  plaintiff  the  said  sum  of  $180,  etc." 

By  an  employee,  discharged  or  prevented  from  fulfilling  his  contract. 

{Title  am,d  commencement,  as  ante,  1040.) 

That  on  the         day  of  ,  1865,  at  ,  the  plaintiff 

and  the  defendant  made  an  agreement  in  writing,  of  which  the  follow- 
ing is  a  copy  {set  out  a  copy)  (or  made  an  agreement,  whereby  the 
plaintiff  undertook  to  render  his  services  to  the  defendant  as  book- 
keeper, or  as  salesman,  or  as  teacher,  or  otherwise  as  the  case  may  be, 
from  said  date   to  the  day  of  ,  1865  ;    in   consideration 

whereof  the  defendant  agreed  so  to  employ  the   plaintiff  during   said 
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period,  and  to  pay  Mm  for  his  services  at  the  rate  of  dollars  each 

month) ;  that  the  plaintiff  (entered  upon  his  employment  under  said 
agreement,  and  duly  discharged  all  the  duties  thereof  until  the  day 
01  ,  1865,  and  he)  has  ever  since  been  and  still  is  ready   and 

willing  ^and  on  the         day  of  ,  1865,  duly  .offered)  to  per- 

form all  the  conditions  of  said  agreement  on  his  part ;  that  the  defend- 
ant then  refused  and  still  refuses  to  allow  him  to  do  so,  or  to  pay  him 
therefor,  to  his  damage  of  $200.  Wherefore,  etc.  See  vol.    1,   p.  229. 

Where  the  plaintiff  has  entered  into  such  service  under  the  contract, 
and  is  afterward  wrongfully  discharged  before  the  expiration  of  the 
term  of  service,  it  is  not  necessary  to  allege  or  prove  an  offer  to  serve. 
Wallis  V.  Warren,  4  Exch.  361.  And  see  Wilkinson  v.  Gaston,  9  Q. 
B.  137. 

£y  an  errvployer  on  refusal  to  serve. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the         day  of  ,   1865,   at  _      ,   the  plaintiff 

and  the  defendant  made  an  agreement  in  writing,  of  which  the  follow- 
ing is  a  copy  {set  out  a  copy)  (or  made  an  agreement  whereby  the  de- 
fendant agreed  to  render  his  services  to  the  plaintiff  as  book-keeper,  or 
as  a  salesman,  or  as  a  teacher,  or  otherwise  as  the  case  may  be),  from 
said  date  to  the         day  of  ,  1865 ;  in  consideration  whereof 

the  plaintiff  agreed  so  to  employ  the  defendant  during  said  period,  and 
to  pay  him  for  his  services  at  the  rate  of  dollars   each  month ; 

that  the  plaintiff  (has  ever  been  ready  and  willing  to  employ  the  de- 
fendant, and  on  the  day  of  ,  1865,  offered  to  do  so,  and 
has  otherwise)  duly  performed  all  the  conditions  on  his  part ;  that  the 
defendant  entered  upon  the  service  of  the  plaintiff  on  the  above-men- 
tioned day,  but  afterward  on  the  day  of  ,  1865,  and  ever 
since  he  has  refused  to  serve  the  plaintiff  as  aforesaid,  to  his  damage  of 
$200.     Wherefore,  etc. 

Against  overseers  of  poor  for  support  of  a  hasta/rd  child  on  contract 

l)y  predecessors. 

( Title  and  commencement,  as  ante,  1040.) 

That  A.  B.  and  C.  T).,  the  defendants,  are  now,  and  were  at  the  time 
of  commencing  this  action,  overseers  of  the  poor  of  the  town  of  Broad- 
albin,  in  the  county  of  Fulton,  N.  Y. ;  that  heretofore  E.  F.  and  G-. 
H.  were  the  overseers  of  the  poor  of  said  town,  and  were  the  predeces- 
sors in  the  office  of  the  said  defendants  ;  that  on  the  1st  day  of  January, 
1865,  the  then  overseers  of  the  poor  of  the  said  town  made  an  agree- 
ment with  the  plaintiff  for  the  support  of  I.  J.,  a  bastard  child,  charge- 
able to  the  said  town  of  Broadalbin,  and  for  the  support  and  mainte- 
nance of  which  said  bastard  child  two  of  the  justices  of  the  peace  of  the 
eaid  town  had  duly  made  an  order  of  filiation  and  support ;  that  said 
E.  F.  and  G.  H.  requested  the  plaintiff  to  support  and  maintain  such 
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bastard  child  for  tlie  term  of  six  months  from  the  said  1st  day  of 
January,  1865  [or  otJier  time,  as  the  fact  may  he),  for  which  support 
and  maintenance  the  said  E.  F.  and  G.  H.  promised  and  agreed  to  pay 
the  plaintiff  the  sum  of  $2  for  each  week  of  such  time ;  that  the  plaint- 
iff, in  consideration  of  such  request  and  promise,  and  of  the  premises, 
did  then  and  there  promise  to  and  agree  with  the  said  E.  F.  and  G.  H. 
to  support  and  maintain  said  bastard  child,  for  the  price  and  during  the 
time  mentioned ;  that  the  plaintiff,  in  pursuance  of  such  request, 
promise  and  agreement,  did  well,  truly  and  properly  support  and  main- 
tain the  said  bastard  child  for  and  during  the  time  aforesaid  ;  that  the 
said  E.  F.  and  G.  H.  afterward,  on  the  day  of  ,  1865, 

went  out  of  their  office  as  overseers,  as  aforesaid  {state  whether  iy  ex- 
piration of  term,  or  how  otherwise),  leaving  the  said  sum  of  money 
due  and  unpaid  to  the  plaintiff,  thereupon  the  said  defendants  suc- 
ceeded them  in  the  said  office,  and  they  still  hold  the  same  ;  that  neither 
the  said  E.  F.  and  G.  H.,  nor  the  said  defendants,  have  either  of  them 
paid  the  said  sum  or  any  part  thereof,  but  the  same  remains  due  and 
unpaid  to  the  plaintiff.    Wherefore,  etc.  See  vol.  1,  pp.  257-262. 

Against  seller  for  not  delivering. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  day  of  ,  1865,  the  plaintiff  and  defendant 

entered  into  an  agreement  whereby  it  was  mutually  agreed  between 
them  as  follows :  that  the  defendant  should  sell  and  deliver  to  the 
plaintiff  at  Albany,  and  on  or  before  the  day  of  ,  1865 

{or  on  demand,  or  within  a  reasonable  time,  or  otherwise  as  the  case 
may  be),  fifty  barrels  of  flour,  and  that  the  plaintiff  should  pay  the  de- 
fendant therefor,  upon  the  delivery  of  said  flour,  at  the  rate  of  $10  for 
each  barrel ;  that  the  plaintiff  was  ready  at  the  time  and  place  appointed 
to  receive  said  flour,  and  to  pay  for  the  same  according  to  the  agree- 
ment ;  and  otherwise  has  duly  performed  all  the  conditions  on  his  part ; 
that  the  defendant  neglected  and  refused  to  deliver  said  flour,  to  the 
damage  of  the  plaintiff  of  $200.  Wherefore,  etc.  Yol.  2,  pp.  133,  347- 
349.     As  to  measure  of  damages,  ante,  785. 

Complaint  against  purchaser  for  not  accepting  goods. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  1st  day  of  May,  1865,  at  the  town  of  Kinderhook, 
Columbia  county,  IS".  Y.,  the  plaintiff  and  the  defendant  made  an 
agreement  by  which  the  plaintiff  sold  to  the  defendant,  and  the  defend- 
ant purchased  of  the  plaintiff,  one  hundred  bushels  of  corn,  at  the  price 
of  $1.50  per  bushel,  on  the  terms  hereinafter  stated  ;  that  by  the  terms 
of  said  contract  of  sale  the  said  com  was  to  be  delivered,  by  the  plaint- 
iff to  the  defendant,  on  the  10th  day  of  June,  1865,  at  the  dwelling- 
house  of  said  defendant,  in  said  town,  wliich  said  corn  was  to  be  paid 
for  by  the  defendant,  on  the  delivery  thereof  as  aforesaid ;  that  after- 
ward,_  and  on  the  said  10th  day  of  June,  1865,  the  said  plaintiff,  at  the 
dwelling-house  of  the  said  defendant,  offered  and  tendered  the  said  one 
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hundred  bushels  of  corn  to  the  defendant,  and  was  then  and  there  ready 
and  willing  to  dteliver  the  same  to  him,  as  by  said  agreement  he  was  re- 
quired ;  that  the  said  plaintiff  then  and  there  requested  the  said  defend- 
ant to  accept  the  said  corn,  and  to  pay  for  the  same  as  he  had  agreed ; 
but  that  the  said  defendant  then  and  there  refused  to  accept  or  receive 
the  same  or  to  pay  for  it,  and  that  he  has  always  refused,  and  still  re- 
fuses to  do  so ;  that  the  plaintiff  has,  by  such  refusal,  been  put  to  great 
expense  in  carrying  and  tendering  the  same  to  the  defendant,  and  in 
returning  it  to  the  premises  of  the  plaintiff,  and  also  in  rehousing  the 
same,  to  the  plaintiff's  damage  of  $^00.  Wherefore,  etc.  As  to  the 
law  in  such  a  case,  see  vol.  2,  p.  345.  As  to  the  general  law  of  sales, 
see  vol.  2,  pp.  1-136. 

Complaint  to  recover  halance  on  exchcmge  of  horses. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  1st  day  of  January,  1864,  at  the  city  of  Albany,  N.  Y., 
the  plaintiff  and  the  defendant  made  an  agreement  for  an  exchange  of 
horses ;  that  by  the  terms  of  said  agreement  it  was  agreed  that  the 
plaintiff  should  deliver  his  horse  to  the  defendant,  and  the  said  defend- 
ant, in  consideration  thereof,  was  to  deliver  his  horse  and  $50  in  ex- 
change therefor ;  that  the  plaintiff  then  and  there  delivered  his  horse 
to  the  defendant  in  pursuance  of  the  said  agreement,  and  the  said  de- 
fendant also  then  and  there,  in  consideration  of  the  premises  and  of 
such  exchange,  promised  and  delivered  the  said  horse  to  the  plaintiff, 
and  he  also  then  and  there,  in  consideration  of  the  premises  and  of  such 
exchange,  promised  and  agreed  to  and  with  the  plaintiff  to  pay 
him  the  said  $50  on  or  before  the  1st  day  of  February,  1864  {or  on  de- 
mand ;  or  genei'ally,  in  which  case  it  is  due  immediately) ;  that  the 
said  defendant  has  been  frequently  requested  to  perform  his  said  agree- 
ment by  paying  said  $50,  but  that  he  has  hitherto  neglected  and  refused 
to  do  so,  or  to  pay  any  part  thereof,  to  the  plaintiff's  damage  of  $200, 
etc.  Wherefore,  etc.  See  ClarTc  v.  Fairchild,  'i.%  Wend.  576  ;  Far- 
ren  v.  ShervMod,  17  N.  Y.  227 ;  Common  Gov/nts,  ante,  314,  315, 

Complaint  for  Ireach  of  warranty  of  title  to  goods  sold. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  1st  day  of  January,  1865,  at  the  city  of  Albany,  the 
plaintiff,  on  the  offer  and  at  the  request  of  the  defendant,  purchased  of 
said  defendant  a  one-horse  sleigh  ;  that  the  purchase-price  thereof  was 
$100  ;  at  the  time  of  such  sale  and  before  the  purchase  was  completed, 
the  defendant  represented  and  warranted  that  the  said  sleigh  was  the 
property  of  the  defendant ;  that  the  plaintiff  believed  and  relied  upon 
such  representation  and  warranty,  and  in  consideration  thereof  pur- 
chased said  sleigh  of  the  defendant,  and  then  and  there  paid  him  the 
said  sum  of  $100  therefor ;  that  at  the  time  of  such  sale  the  said  de- 
fendant was  not  the  owner  of  said  sleigh,  but  the  same  was  then  the 
property  of  one  William  R.  Davidson,  which  the  defendant  at  the  time 
of  such  sale  and  warranty  well  knew.  That  afterward,  the  said  David- 
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son  commenced  an  action  in  the  Supreme  Court  of  this  State  for  the 
recovery  of  the  possession  of  said  sleigh  ;  that  the  plaintiiF  gave  the  de- 
fendant due  and  legal  notice  of  the  commencement  of  said  action,  and 
he  also  dtily  requested  the  defendant  to  answer  and  defend  the  said 
action  so  commenced  by  said  Davidson  ;  that  the  defendant  neglected 
and  refused  to  answer  or  defend  said  action,  and  such  proceedings  were 
afterward  had  therein,  that  the  said  Davidson  recovered  a  judgment 
against  this  plaintiff  for  the  possession  of  the  said  sleigh,  together  with 
$100  costs  and  damages  of  said  action  ;  that  on  the  1st  day  of  May, 
1865,  and  before  this  action  was  brought,  the  plaintiff  demanded  a  re- 
payment of  the  said  defendant  of  the  purchase-price  of  the  said  sleigh, 
with  interest  thereon  from  the  time  of  such  payment,  as  well  as  the 
costs  and  damages  so  recovered  by  the  said  Davidson  against  this  plaint- 
iff ;  that  by  reason  of  the  premises,  the  plaintiff'  thus  sustained  damages 
to  the  amount  of  $200.     Wherefore,  etc. 

As  to  the  law  in  relation  to  the  warranty  of  title  to  personal  prop- 
erty, see  vol.  2,  pp.  98-100.  As  to  the  allegations  in  a  complaint  for 
a  breach  of  warranty,  see  vol.  2,  pp.  349-351. 

Com/plaint  for  hreach  of  warranty  as  to  quality  of  goods  sold. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  1st  day  of  January,  1865,  at  the  city  of  Albany,  N.  Y., 
the  defendant  offered  to  sell  and  deliver  one  hundred  barrels  of  ale  to 
the  plaintiff ;  that  the  defendant  was  then  and  there  a  brewer,  and  at 
that  time  carried  on  the  business  of  brewing  ale  at  the  place  aforesaid ; 
that  the  defendant  then  and  there  represented  and  warranted  to  the 
plaintiff  that  the  said  ale  was  of  good  and  merchantable  quality  ;  that 
it  was  of  the  first  quality  to  ship  to  a  distant  seaport ;  that  the  said 
barrels  of  ale  were  well  and  properly  filled  with  ale,  and  that  such  ale 
would  not  sour  nor  burst  the  barrels  containing  the  same,  on  a  distant 
voyage  by  sea ;  that  the  plaintiff  then  and  there  believed  and  relied 
upon  such  representation  and  warranty  so  made  by  the  defendant,  and 
in  consequence  and  consideration  thereof,  the  plaintiff  then  and  there 
purchased  the  said  one  himdred  barrels  of  ale  of  the  defendant,  and  paid 
him  therefor  the  sum  of  $500  ;  that  the  said  ale,  at  the  time  of  such 
sale  and  warranty,  was  not  good  and  of  merchantable  quality,  nor  of 
the  first  quality  to  ship  to  a  distant  seaport,  nor  were  the  said  barrels 
well  and  properly  filled  with  ale,  nor  was  the  said  ale  of  such  a  quality 
that  it  would  not  sour  or  burst  the  barrels  on  a  distant  voyage  by  sea  ; 
but  that  on  the  contrary  to  such  a  warranty  as  aforesaid,  the  said  ale 
was  then  and  there  of  a  bad  and  unmerchantable  quality  ;  that  it  was 
unfit  to  ship  to  a  distant  seaport ;  that  the  barrels  were  but  partially 
filled  with  ale  ;  that  the  said  plaintiff  shipped  the  said  ale  to  a  distant 
seaport,  to-wit,  to  the  city  of  San  Francisco,  in  the  State  of  California, 
and  that  the  said  ale  did  sour  during  such  voyage,  and  became  unfit  for 
use ;  and  that  twenty-five  of  the  said  barrels  of  ale  did,  during  said 
voyage,  burst  the  barrels  containing  the  same ;  that  said  ale  was  of 
very  little  value  to  the  plaintiff,  and  that  by  reason  of  the  premises  the 
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plaintifE  has  sustained  damages  to  the  amount  of  $200.     Wherefore, 
etc.     See  vol.  2,  pp.  349-351. 

Comjplaint  against  receiptor  for  not  delivering  goods. 

{Title  a/nd  commencement,  as  ante,  1040.) 

That  on  the  12th  day  of  January,  1865,  at  the  city  of  Albany, 
N.  T.,  the  defendant,  in  consideration  that  the  plaintiff  would  then 
and  there  deliver  to  him  one  sofa,  six  chairs  (state  the  a/rticles),  the 
said  defendant  then  and  there  promised  and  agreed  with  the  plaintifE 
to  redeHver  such  goods  and  chattels  to  the  plaintiff  on  his  demand 
therefor ;  that  on  the  same  day,  and  at  the  same  place,  the  plaintiff,  in 
consideration  of  such  promise  and  agreement,  delivered  the  said  goods 
and  chattels  to  the  plaintiff ;  that  afterward,  and  on  the  20th  day  of 
January,  at  the  city  of  Albany  aforesaid,  the  plaintiff  duly  demanded 
a  redelivery  of  said  goods  and  chattels  of  the  defendant,  who  then  and 
there  refused  to  redeliver  the  same,  or  any  part  thereof,  to  the 
plaintiff ;  and  that  the  defendant  has  ever  since  refused  to  redeliver 
such  goods  or  chattels  to  the  plaintiff,  although  frequently  requested  so 
to  do,  to  the  damage  of  the  plaintiff  of  $200.  Wherefore,  etc.  See 
vol.  1,  pp.  662-664. 

Complaint  against  a/n  agent  for  not  accounting,  etc. 

{Title  and  commencem,ent,  as  ante,  1040.) 

That  on  the  12th  day  of  January,  1865,  at  the  city  of  Albany, 
N.  Y.,  the  plaintiff  delivered  certain  goods  and  chattels  of  great  value 
to  the  defendant,  at  his  request ;  that  such  goods  and  chattels  consisted 
of  {describe  them  generalVy),  and  were  of  the  value  of  $200 ;  that  such 
goods  and  chattels  were  .delivered  to  the  defendant,  to  sell  and  dispose 
of  as  an  agent  of  the  plaintiff,  and  for  a  reasonable  consideration  to  be 
paid  to  him  therefor  by  the  plaintiff ;  that  it  was  the  legal  duty  of  the 
defendant,  and  at  the  time  of  such  delivery  of  the  goods,  etc.,  to  the 
defendant,  for  sale,  etc.,  he  agreed  and  promised  to  the  plaintiff  that  he 
would  render  a  just,  full  and  reasonable  account  of  such  sales,  and  that 
he  would  also  pay  over  the  proceeds  thereof,  in  a  reasonable  time, 
whenever  he  should  be  requested  by  the  plaintiff  to  do  so ;  that  the 
defendant  received  the  said  goods,  etc.,  and  afterward  sold  and  disposed 
of  them  for  the  sum  of  $200 ;  that  since  such  sale,  etc.,  a  reasonable 
time  has  elapsed  for  the  accounting  and  pajdng  over  of  such  proceeds, 
etc.,  to  the  plaintiff ;  that  the  plaintiff,  on  the  1st  day  of  February, 
1865,  at  the  city  of  Albany,  N.  T.,  duly  demanded  of  the  defendant 
an  accounting  for  the  proceeds  of  such  sale,  and  the  payment  of  the 
money  so  received  from  such  sale  by  the  defendant;  and  that  the 
defendant  did  then  and  there  refuse  and  neglect  to  account  for  or  pay 
over  said  sum  of  money,  or  any  part  thereof,  and  still  refuses  so  to  do, 
to  damage  of  the  plaintiff  of.  $200.     Wherefore,  etc. 

As  to  the  general  principles  relating  to  the  rights  and  duties  of 

agents,  see  vol.  1,  pp.  426-430. 
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If  the  plaintiff  cannot  prove  that  the  goods  have  been  sold,  the  com- 
plaint should  omit  the  allegation  of  sale,  and  allege  instead  thereof, 
"that  the  defendant  agreed  and  promised  to  account  for  the  goods 
delivered  to  him,  whenever  requested  by  the  plaintiff,"  and  the 
complaint  should  then  allege  "  that   on  the  day  of  , 

186     ,  at  the  town  of  ,  the  plaintiff  duly  demanded  of  the 

defendant  that  he  should  account  for  the  said  goods  to  the  plaintiff,  or 
dehver  the  same  to  him  ;  and  that  the  defendant  then  and  there  neg- 
lected and  refused  to  account  for  said  goods,  or  deliver  them  to  the 
plaintiff." 

Such  a  form  of  action  is  proper  in  those  cases  in  which  the  agent  may 
have  disposed  of  the  property  by  way  of  exchange  for  other  propertj-, 
or  in  any  other  manner  which  did  not  produce  money  as  the  result  of 
the  disposition  of  the  property.  And  it  is  also  proper  in  those  cases 
in  which  the  agent  refuses  either  to  account  for  the  property,  or  to  retm-n 
it  on  demand  ;  though  in  the  latter  case  an  action  for  the  conversion  of 
the  goods  would  be  preferable. 

Complaint  against  agent  for  selling  goods  on  credit,  a/nd  not  for  cash, 
or  a  good  hill,  contrary  to  orders. 

{Title  and  commencement,  as  ante,  1040.) 

That  from  the  1st  day  of  May,  1865,  and  until  after  the  time  of 
the  making  the  sales  of  goods  hereinafter  mentioned,  the  defendant 
was  the  servant  and  agent  of  the  plaintiff  ;  that  such  defendant  was  to 
be  paid  a  valuable  and  legal  consideration  for  the  services  so  rendered 
and  to  be  rendered  by  him  for  the  plaintiff ;'  that  on  the  29th  day  of 
May,  1865,  the  plaintiff  employed  and  instructed  the  defendant  to  sell 
and  dispose  of  a  large  quantity  of  lumber  for  cash,  or  for  an  approved 
bill  for  a  short  date  ;  that  the  defendant  promised  and  agreed,  and  it 
was  also  his  legal  duty,  as  such  agent,  to  sell  the  said  lumber  for  cash, 
or  for  an  approved  bill  at  short  date  ;  that  afterward,  and  on  the  20th 
day  of  May,  1865,  at  the  city  of  Albany,  IST.  T.,  the  defendant  sold 
and  disposed  of  said  lumber  for  the  sum  of  $200,  otherwise  than  for 
cash  or  an  approved  bill  at  short  date,  and  for  a  bad  and  insufficient 
bill  of  exchange,  which  has  become  of  no  use  or  value  to  the  plaint- 
iff, and  which  sum  of  money  is  wholly  unpaid  to  the  plaintiff,  to  his 
damage  of  $200.     Wherefore,  etc.     See  vol.  1,  pp.  404,  450-453. 

Complaint  against  a  clerk  for  selling  goods  on  credit,  contrary  to 

esapress  orders. 

{Title  and  commencement,  as  ante,  1040.) 

That  before  and  at  the  time  of  the  making  of  the  sales  of  goods 
hereinafter  mentioned,  the  plaintiff  was  a  dry  goods  merchant,  carry- 
ing on  the  business  as  such  in  the  city  of  Albany,  N.  Y. ;  that  at  the 
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time  of  the  sales  hereinafter  mentioned,  the  defendant  was  a  servant, 
shopman  or  clerk  of  the  plaintiff,  and  retained  to  act  as  such  in  said 
store  for  a  valuable  consideration  paid  and  to  be  paid  therefor  to  him 
by  the  plaintiff ;  that  the  plaintiff  directed  and  instructed  the  defend- 
ant, as  such  clerk,  etc.,  not  to  sell  any  goods,  etc.,  on  credit,  or  in  any 
other  manner  than  for  cash  on  delivery  of  the  goods  to  the  purchaser ; 
that  afterward,  on  the  1st  day  of  May,  1865,  while  acting  as  such 
clerk,  in  violation  of  such  orders  and  instructions,  and  in  violation  of 
his  duty  as  such  clerk,  the  defendant  sold  and  delivered  a  large  quan- 
tity of  dry  goods,  etc.,  the  property  of  the  plaintiff,  to  one  John 
Smith,  which  goods  were  of  the  value  of  $200 ;  that  the  defendant 
sold  and  delivered  the  said  goods,  etc.,  to  the  said  Smith  on  credit,  and 
not  for  cash  ;  that  the  said  John  Smith  has  not  paid  plaintiff  for  the 
said  goods,  but  that  the  whole  amount  of  the  purchase-price  remains 
■unpaid,  to  the  plaintiff's  damage  of  $200.  "Wherefore,  etc.  See  vol.  1, 
pp.  404,  450-453. 

Complaint  to  recover  a  reward  offered  hy  defenda/nt. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  12th  day  of  January,  1865,  in  the  city  of  Albany,,  N. 
T.,  the  defendant  published,  or  caused  to  be  published,  a  placard, 
handbill,  or  advertisement,  which,  after  reciting  that  one  Peter  Pay- 
well  had  been  robbed,  and  that  it  was  feared  that  he  had  also  been 
murdered,  contained  a  promise  and  agreement,  on  the  part  of  said  de- 
fendant, that  he  woidd  pay  the  sum  of  $200  to  any  person  who  should 
give  such  information  as  should  lead  to  the  discovery  and  conviction 
of  the  person  who  had  committed  said  crime,  except  that  the  person 
who  actually  committed  the  crime  should  not  be  entitled  to  such  re- 
ward ;  that  the  plaintiff  in  compliance  with  such  request  and  promise, 
afterward  and  on  the  •  day  of  ,  1865,  did  give  to  the  de- 

fendant such  information  as  led  to  the  discovery  of  the  said  criminal, 
who  was  not  this  plaintiff ;  that  afterward  on,  etc.,  at,  etc.,  at  a  Court 
of  Oyer  and  Terminer,  held  at  the  city  of  Albany,  in  and  for  the 
county  of  Albany,  one  A.  B.,  who  was  guilty  of  the  said  offense  of 
robbery,  etc.,  was  in  due  course  of  law  tried  and  convicted  of  the  said 
robbery,  in  consequence  of  such  information  so  given  by  the  plaintiff, 
and  that  the  said  sum  of  $200  has  not  been  paid  to  the  said  plaintiff 
by  the  said  defendant.  Wherefore,  etc.  See  vol.  1,  pp.  205,  206, 
211. 

Verified  Gomplaint  against  maker  of  a  note. 
(Title  and  commencement,  as  a/nte,  1040.) 

That  the  said  defendant  heretofore  for  value  received  made  and  de- 
livered to  the  plaintiff  his  promissory  note,  in  writing,  of  which  the 
following  is  a  copy  (set  out  a.  1/rue  copy  of  the  note) ;  that  no  part  of 
said  note  haa  been  paid  {or  if  a  payment  has  heen  made  add^j,  except 
the  sum  of  dollars  ;  and  that  there  is  now  due  to  the  plaintiff 
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from  the  defendant  on  said  note  the  sum  of  dollars,  with  in- 

terest thereon  from  the        day  of  .     ,  1882.     Wherefore,  etc. 

{Signafmre  of  plavntif.) 

Verifieation. 
State  of  New  Yoek, 
County  of  , 

A.  B.,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the  above-en- 
titled action,  that  the  foregoing  complaint  is  true  to  his  own  knowledge 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

{Jurat.)  {Signature.) 

If  the  complaint  is  made  and  verified  by  an  attorney  or  agent  of  the 
plaintiff  who  has  no  personal  knowledge  of  the  facts,  the  commence- 
ment may  be  in  the  following  form : 

"  The  plaintiff  complains  of  the  defendant  and  alleges  upon  informa- 
tion and  belief."  The  complaint  should  be  signed  by  the  person  veri- 
fying it.  The  agent  must  set  forth  in  the  affidavit  the  grounds  of  his 
belief  as  to  all  matters  not  stated  upon  his  knowledge,  and  the  reason 
why  it  is  not  made  by  the  plaintiff.     Ante,  326. 

Verification  hy  an  agent 

{ Venue.) 

A.  B.,  being  duly  sworn,  says  that  he  is  the  agent  of  the  plaintiff  in 
the  above-entitled  action ;  that  the  foregoing  complaint  is  true  to  his 
own  knowledge  except  as  to  the  matters  therein  stated  to  be  alleged  upon 
information  and  belief,  and  as-  to  those  matters  he  believes  it  to  be  true  ; 
that  the  sources  of  deponent's  information  and  the  grounds  of  his  belief 
as  to  the  existence  and  truth  of  the  facts  alleged  in  said  complaint  on 
information  and  belief,  are  statements  and  admissions  made  to  depo- 
nent by  the  defendant  after  an  inspection  of  the  note  in  said  complaint 
mentioned  to  the  effect  that  said  note  was  "  all  right  and  should  have 
been  paid,"  and  also  information  derived  from  a  personal  inspection  of 
the  note,  which  is  in  deponent's  possession ;  that  this  affidavit  is  not 
made  by  the  plaintiff  for  the  reason  that  he  is  absent  from  this  State. 

{Jurat.)  {Signature.) 

Complaint  against  maker  and  inaorser. 

{Title  and  commencement,  as  ante,  1040.) 

That  the  defendant  A.  B.,  at  Albany,  N.  Y.,  heretofore  made  his 
promissory  note  in  writing,  of  which  the  following  is  a  copy  {set  out 
a  copy  of  the  note),  and  delivered  the  same  to  the  defendant  C.  D. ; 
and  the  said  C.  D.  afterward  indorsed  said  note,  and  the  same  was 
thereupon,  and  before  it  became  due,  for  value  received,  duly  trans- 
ferred to  the  plaintiff,  who  then  became  and  still  is  the  owner  and 
holder  thereof ;  that  when  the  said  note  became  due  it  was  duly  pre- 
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sented  at  ,  the  place  wliere  it  was  made  payable,  for  payment, 

and  payment  thereof  then  and  there  dnly  demanded,  which  was  re- 
fused ;  whereupon  the  said  note  was  then  and  there  duly  protested  for 
nun-payment,  of  all  which  the  said  C.  D.  had  due  notice.  That  the 
said  defendants  have  not  paid  the  said  note  or  any  part  thereof  ;  and 
that  there  is  due  to  the  plaintiff  from  the  defendants  thereon  the  sum 
of  $  and  $  expenses  of  protest,  with  interest  on  said  sum 

of  $  from  the        day  of  ,  18     .     Wherefore,  etc.     See 

Bills  and  Notes,  vol.  1,  pp.  690-804. 

Complaint  on  a  note  made  hy  parl/ners. 

{Title  amd  commencement,  as  a/nte,  1040.) 

That  at  the  time  of  making  the  note  hereinafter  mentioned  and  set 
forth  the  defendants  were  partners,  and  doing  business  under  the  firm 
name  of  Yail  &  McFarlan  ;  that  on  the  13th  day  of  January,  1865,  at 
the  city  of  Albany,  N.  Y.,  the  defendants  made,  under  their  firm  name 
of  Vail  &  McFarlan,  and  delivered  to  the  plaintiff  their  promissory 
note  in  writing,  of  which  the  following  is  a  copy  {set  out  a  full  copy 
of  the  note) ;  and  that  there  is  now  due  to  the  plaintiff  thereon  from 
the  defendants  the  sum  of  $200,  with  interest  from  the  13th  day  of 
January,  186  .     Wherefore,  etc. 

Complaint  on  a  note  wrongly  dated. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  13th  day  of  January,  1864,  at  the  city  of  Albany,  N.  T., 
the  defendant  made  his  promissory  note  in  writing,  which,  by  mistake, 
bears  date  on  the  13th  day  of  January,  1863,  when  in  truth  and  fact  it 
was  intended  that  it  should  bear  date  on  the  1st  day  of  January,  1 864, 
and  the  defendant  thereby,  for  value  received,  promised  to  pay  to  the 
plaintiff  or  his  order  {or  bearer)  the  sum  of  $150,  one  month  after  the 
1st  day  of  January,  1864,  and  delivered  the  same  to  the  plaintiff;  and 
that  said  note  has  not  been  paid,  nor  any  part  thereof  ;  but  the  defend- 
ant is  now  indebted  to  the  plaintiff  thereon  in  the  sum  of  $150,  with 
interest  from  the  said  1st  day  of  January,  1864.     Wherefore,  etc. 

Complai/nt  on  a  note  made  l>y  an  agent. 

{Title  omd  commencement,  as  ante,  1040.) 

That  on  the  13th  day  of  January,  1864,  at  the  city  of  Albany,  N.  Y., 
the  defendant,  by  one  A.  B.,  his  duly  authorized  agent,  made  and  deliv- 
ered his  promissory  note  in  writing  to  the  plaintiff ;  that  the  following 
is  a  copy  of  said  note  {set  out  a  full  copy  of  the  note) ;  that  there  is 
now  due  to  the  plaintiff  from  the  defendants  on  said  note  the  sum  of 
$100,  with  interest  from  the  13th  day  of  January,  1 864.    Wherefore,  etc. 

Oomplamht  on  a  note  hy  a  surviving  partner. 
{Title  and  commencement,  as  ante,  1040.) 
That  at  the  time  of  making  the  note  hereinafter  mentioned  and  set 
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forth,  the  plaintifE  and  one  A.  B.  were  partners,  doing  business  at  the 
city  of  Albany,  N.  Y.,  under  the  firm  name  of  Smith  &  Mead ;  that 
on  the  13th  day  of  January,  1864,  at  Albany  aforesaid,  the  defendant 
made  and  delivered  to  the  said  firm,  under  their  firm  name  of  Smith 
&  Mead,  his  promissory  note  in  writing,  of  which  the  following  is  a 
copy  {set  out  a  full  copy  of  the  note) ;  that  on  the  25th  day  of  Janu- 
ary, 1864,  at  Albany,  aforesaid,  the  said  Mead  died,  leaving  the  plaintiff 
the  sole  surviving  partner  of  said  firm  ;  and  that  there  is  now  due  to 
the  plaintiff  on  said  note  from  the  defendant  the  sum  of  $100,  with 
interest  from  the  13th  day  of  January,  1864.  Wherefore,  etc.  See 
vol.  1,  pp.  621,  546,  547 ;  anU,  76. 

Complaint  on  note  hy  ;payee  against  surviwing  rnaher. 

{Title  and  commencement,  as  ante,  1040.) 

That  at  the  time  of  making  the  note  hereinafter  mentioned  and  set 
forth,  the  defendant  and  one  A.  B.  were  partners,  doing  business  at 
Albany,  N.  Y.,  under  the  firm  name  of  Wright  &  Simmons  ;  that  on 
the  13th  day  of  January,  1864,  at  Albany  aforesaid,  they  made,  in  their 
firm  name,  and  delivered  to  the  plaintiff  their  promissory  note  in  writ- 
ing, of  which  the  following  is  a  copy  {set  out  a  full  copy  of  the  note) ; 
that  on  the  10th  day  of  March,  1864,  at  Albany  aforesaid,  the  said 
defendant  Wright  died,  leaving  the  defendant  Simmons  the  sole  sur- 
viving partner  of  said  firm ;  and  that  there  is  now  due  on  said  note 
from  the  defendant  to  the  plaintiff  the  sum  of  $150,  with  interest  from 
the  13th  day  of  January,  1864.     Wherefore,  etc.     See  ante,  83-85. 

Complaint  hy  first  indorsee  against  maker  of  note. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  13th  day  of  January,  1864,  at  Albany,  N.  Y.,  the  de- 
fendant A.  B.  made  his  promissory  note  in  writing,  of  which  the  fol- 
lowing is  a  copy  {set  out  a  full  copy  of  the  note),  and  delivered  the 
same  to  the  defendant  C.  D.,  therein  named  as  payee,  who,  then  and 
there,  for  value  received,  indorsed  it  to  the  plaintiff  ;  and  that  there  is 
now  due  to  the  plaintiff  thereon  from  the  defendant  the  sum  of  $100, 
with  interest  from  the  13th  day  of  January,  1864.  Wherefore,  etc. 
See  vol.  1,  £ills  and  Notes. 

Complaint  on  note  by  second  indorsee  against  maker. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  13th  day  of  January,  1864,  at  Albany,  N.  Y.,  the  de- 
fendant A.  B.  made  his  promissory  note  in  writing,  of  which  the  fol- 
lowing is  a  copy  {set  out  a  full  copy  of  the  note),  and  delivered  the 
same  to  C.  D.,  the  payee  therein  named,  who  then  and  there  indorsed 
it  and  delivered  it  so  indorsed,  and  thereafter,  and  before  its  maturity, 
the  same  came  lawfully  into  the  possession  of  the  plaintiff  for  value  ; 
that  the  plaintiff  is  now  the  lawful  owner  and  holder  of  the  same,  and 
that  there  is  now  due  to  him  thereon  from  the  defendant  the  sum  of 
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$175,  with  interest  from  the  13th  day  of  January,  1864.  "Wherefore, 
etc.     See  vol.  1,  BiUs  and  Notes. 

Complaint  on  note  /  first  indUrrsee  aga/mst  payee  and  indorser. 
{Title  and  commencement,  as  ante,  1040.) 
That  on  the  10th  day  of  January,  1864,  at  Albany,  N.  T.,  one   A. 

B.  made  his  promissory  note  in  writing,  of  which  the  following  is  a 
copy  (set  out  a  full  copy  of  the  note),  and  delivered  it  to  the   defendant 

C.  D.,  who  was  named  a  payee  therein  ;  that  the  said  defendant  then 
and  there  indorsed  the  said  note  to  the  plaintiff  for  value ;  that  at  ma- 
turity the  said  note  was  duly  presented  for  payment  but  was  not  paid, 
of  which  the  defendant  had  due  notice;  and  that  the  defendant  is  now 
justly  indebted  on  said  note,  to  the  plaintiff,  in  the  sum  of  $100,  with 
interest  from  the  13th  day  of  January,  1864.  Wherefore,  etc.  See 
vol.  1,  Bills  a/nd  Notes. 

Gomplatnt  on  a  hill  of  exchange  y  payee  against  acceptor. 

{Title  and  commencement,  as  ante,  1040.) 

That,  on  the  13th  day  of  January,  1864,  at  Albany,  E".  T.,  the  de- 
fendant accepted  and  delivered  to  the  plaintiff  a  bill  of  exchange,  of 
which  the  following  is  a  copy  {set  out  a  full  copy  of  the  'bill) ;  that 
there  is  now  due  to  the  plaintiff  thereon,  from  the  defendant,  the  sum 
of  $100,  with  damages  and  interest  from  the  13th  day  of  January,  1864. 
Wherefore,  etc.     See  vol.  1,  BiUs  and  Notes. 

Coinplaint  on  hill  of  exchange  j  payee   against   dra/wer  for  non-ac 

ceptance. 

{Title  a/nd  commencement,  as  ante,  1040.) 

That,  on  the  13th  day  of  January,  1864,  at  Albany,  N.  T.,  the  de- 
fendant A.  B.  made  his  bill  of  exchange  in  writing,  of  which  the  fol- 
lowing is  a  copy  {set  out  a  full  copy  of  the  hill),  and  delivered  the  same 
to  the  plaintiff ;  that  the  same  was  duly  presented  to  C.  D.,  therein 
named  as  drawee,  for  acceptance,  but  was  not  accepted,  of  which  the 
defendant  A.  B.  had  due  notice ;  that  the  said  bill  of  exchange  had 
not  been  paid,  nor  any  part  thereof,  and  that  there  is  now  due  thereon, 
to  the  plaintiff  from  the  defendant,  the  sum  of  $170,  with  interest 
from  the  13th  day  of  January,  1864.  Wherefore,  etc.  See  vol.  1, 
Bills  and  Notes. 

Complaint  on  a  hill  of  excha/nge  ;  payee  against  d/rawer  am,d  acceptor. 

{Title  and  commienoement,  as  ante,  1040.) 

That,  on  the  13th  day  of  January,  1864,  at  Albany,  N.  T.,  the  de- 
fendant A.  B.  made  his  bill  of  exchange  in  writing,  dated  on  that 
day,  and  directed  the  same  to  0.  D.,  and  thereby  required  the  said  C. 
D.  to  pay  to  the  order  of  the  plaintiff  $100,  three  months  after  the  date 
thereof,  for  value  received,  and  delivered  it  to  the  plaintiff ;  that  then 
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and  there  {or  on  the        day  of  ,  186  ,  at        )  the  defendant  0. 

D.,  upon  sight,  accepted  the  said  bill ;  that  at  maturity  the  same  was 
duly  presented  to  the  defendant  C.  D.,  for  payment,  but  was  not  paid, 
of  which  the  defendant  A.  B.  had  due  notice ;  and  that  the  defend- 
ants are  now  justly  indebted  upon  said  bill  to  the  plaintiff  in  the  sum 
of  $100,  with  interest  from  the  15th  day  of  January,  1864.  Wherefore, 
etc.     See  vol.  1,  Bills  and  Notes. 

Oom/plaint  on  a  hill  of  exchange  ;    indorsee  against  drawer  and  ac- 
ceptor for  nan-acceptance. 

{Title  and  commencement,  as  ante,  1040.) 

That,  on  the  13th  day  of  January,  1864,  at  Albany,  N.  Y.,  the  de- 
fendant A.  B.  made  his  bill  of  exchange  in  writing,  dated  on  that  day, 
and  directed  it  to  one  0.  D.,  and  thereby  required  the  said  C.  D.  to  pay 
to  the  order  of  the  defendant  E.  F.,  $100,  sixty  days  after  the  date 
thereof,  for  value  received,  and  delivered  it  to  the  defendant  E.  F. ; 
that  the  said  E.  F.  then  and  there  indorsed  the  same  to  the  plaintiff ; 
that  the  same  was  duly  presented  to  the  said  C.  D.  for  acceptance,  but 
was  not  accepted,  of  which  the  defendants  had  due  notice ;  that  the 
plaintiff  is  now  the  lawful  owner  and  holder  of  said  bill,  and  that  the 
same  has  not  been  paid,  or  any  part  thereof ;  and  that  the  defendants 
are  now  justly  indebted  to  the  plaintiff  thereon  in  the  sum  of  $100, 
with  interest  from  the  15th  day  of  January,  1864.  Wherefore,  etc. 
,  See  vol.  1,  Bills  and  Notes. 

Complaint  on  a  Mil  of  exchange,    against   drawer,  acceptoif  and  m- 
dorser,fo-r  nonpayment. 

{Title  and  commencement,  as  ante,  1040.) 

That,  on  the  13th  day  of  January,  1864,  at  Albany,  N.  Y.,  the  de- 
fendant A.  B.  made  his  bill  of  exchange,  in  writing,  dated  on  that 
day,  and  directed  it  to  the  defendant  C.  D.,  and  thereby  required  said 
defendant  C.  D.  to  pay  to  the  order  of  the  defendant  E.  F.  $100, 
ten  days  after  date  thereof,  for  value,  and  delivered  it  to  the  defend- 
ant E.  F. ;  that  on  the  13th  day  of  January,  1864,  at  Albany,  IST.  Y., 
the  defendant  C.  D.,  upon  sight  thereof,  accepted  said  bill ;  that  on 
the  14th  day  of  January,  1864,  at  Albany,  aforesaid,  the  defendant  E. 
F.  indorsed  the  same  and  delivered  it  so  indorsed,  and  thereafter,  and 
before  maturity,  the  same  came  lawfully  into  the  possession  of  the 
plaintiff,  for  value ;  that  at  maturity  the  same  was  duly  presented  to 
the  defendant  C.  D.  for  payment,  but  was  not  paid,  of  which  the  de- 
fendants A.  B.  and  E.  F.  had  due  notice  ;  that  the  plaintiff  is  the  law- 
ful owner  and  holder  of  the  said  bill,  and  that  the  same  has  not  been 
paid,  nor  any  part  thereof,  and  the  defendants  are  now  justly  indebted 
to  him  therefor  in  the  sum  of  $100,  with  interest  from  the  14th  day  of 
January,  1864.     Wherefore,  etc.      See  vol.  1,  Bills  and  Notes. 
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Complaint  on  a  MU  of  exchange,  dra/wer  against  acceptor,  on  a  iill 
returned  to  drawer  and  taken  up  hy  him. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  13th  day  of  January,  1864,  at  Albany,  N".  Y.,  the 
plaintifE  made  his  bill  of  exchange  in  writing,  dated  on  that  day,  and 
directed  it  to  the  defendant,  and  thereby  required  the  defendant  to  pay- 
to  the  order  of  one  A.  B.,  $90,  ten  days  after  the  date  thereof, 
and  delivered  the  same  to  the  said  A.  B. ;  that  on  the  llth  day 
of  January,  1864,  at  Albany,  aforesaid,  the  defendant,  upon  sight 
thereof,  accepted  said  bill  for  value  received ;  that  on  the  26th  day  of 
January,  1864,  at  Albany,  aforesaid,  the  same  was  returned  to  the 
plaintiff  for  non-payment,  and  the  plaintiff,  as  drawer  ■  thereof ,  was 
then  and  there  compelled  to  pay  to  said  A.  B.  {or  to  the  holder  thereof) 
the  sum  of  $100,  being  the  amount  of  said  bill  with  costs  of  protest  and 
interest ;  that  the  plaintiff  is  now  the  lawful  owner  and  holder  of  said 
bill,  and  that  the  same  has  not  been  paid,  nor  any  part  thereof ;  and 
that  the  defendant  is  now  justly  indebted  to  him  thereon  in  the  sum  of 
$100.     Wherefore,  etc.     See  vol.  1,  Bills  am,d  Notes. 

Convplaint  upon  cheoTc',  payee  against  drawer. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  14th  day  of  January,  1864,  at  Albany,  N.  Y.,  the 
defendant  made  his  check  in  writing,  dated  on  that  day,  and  directed 
the  same  to  the  Commercial  Bank  of  Albany,  IST.  Y.,  and  thereby 
required  said  bank  to  pay  to  this  plaintiff  or  order  {or  hearer),  $100 
for  value  received,  and  delivered  said  check  to  the  plaintiff ;  that  the 
same  was  duly  presented  to  the  said  Commercial  Bank  for  payment, 
but  was  not  paid,  of  which  the  defendant  had  due  notice,  and  he  is 
now  justly  indebted  to  this  plaintiff  thereon  in  the  sum  of  $100,  with 
interest  from  the  14th  day  of  January,  1864.  "Wherefore,  etc.  See 
vol.  1,  Bills  and  Notes. 

Complaint  upon  check  /   indorsee  or  hearer  aga/inst  drawer. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  14th  day  of  January,  1864,  at  Albany,  N.  Y.,  the  de- 
fendant made  his  check  in  writing,  dated  on  that  day,  and  directed  to 
the  Commercial  Bank  of  Albany,  N.  Y.,  and  thereby  reqmred  the  said 
Commercial  Bank  to  pay  one  A.  B.  or  order  {or  hearer),  $160,  for 
value  received,  and  delivered  it  to  said  A.  B.  {if  payable  to  order,  add 
who  indorsed  the  same  and  delivered  it  so  indorsed) ;  and  the  same 
thereafter  came  lawfully  to  the  possession  of  the  plaintiff  ;  that  there- 
after the  same  was  duly  presented  to  said  Commercial  Bank  for  pay- 
ment, but  was  not  paid,  of  which  the  defendant  had  due  notice  ;  that 
this  plaintiff  is  now  the  lawful  owner  and  holder  of  the  same,  and  that 
the  defendant  is  now  justly  indebted  to  him  thereon  in  the  sum  of 
$150,  with  interest  from  the  15th  day  of  January,  1864.  Wherefore, 
etc.    See  vol.  1,  Bills  am,d  Notes. 
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Compla'kit  on  a  oheoh  /  indorsee  against  drawer  /  drawer  insolvent, 
non-presentment  therefor  excused. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  14th  day  of  January,  1864,  at  Albany,  N.  T.,  the  defend- 
ant made  his  check  in  writing,  dated  on  that  day,  and  directed  the 
same  to  the  Commercial  Bank  of  Albany,  N.  Y.,  and  thereby  required 
the  said  Commercial  Bank  to  pay  to  the  order  of  one  A.  B.  $75,  for 
value  received,  and  delivered  the  same  to  the  said  A.  B.,  who  thereupon 
indorsed  it  to  the  plaintiff ;  that  on  the  said  14th  day  of  January,  1864, 
said  Commercial  Bank  had  stopped  payment  {or  the  said  drawer  was 
insolvent),  and  said  check  has  not  been  paid,  nor  any  part  thereof ;  and 
the  defendant  is  now  justly  indebted  to  this  plaintiff  thereon,  in  the 
sum  of  $75,  with  interest  from  the  14th  day  of  January,  1864.  Where- 
fore, etc.     See  vol.  1,   Bills  and  Notes. 

Com'plaint  upon  cheoh  ;  indorsee  or  hearer  against  drawer  and  in- 

dorser. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  14th  day  of  January,  1864,  at  Albany,  N.  T.,  the  de- 
fendant A.  B.  made  his  check  in  writing,  dated  on  that  day,  and  di- 
rected to  the  Commercial  Bank  of  Albany,  N.  Y.,  and  thereby  required 
said  Commercial  Bank  to  pay  to  the  defendant  C.  D.,  or  order  {or 
hearer),  $100,  for  value  received,  and  delivered  the  same  to  the  defend- 
ant C.  D. ;  that  thereupon  the  said  defendant  C.  D.  indorsed  the  same 
to  the  plaintiff  (or  indorsed  the  same  and  delivered  it  so  indorsed  ;  and 
thereafter  it  came  lawfully  into  the  possession  of  the  plaintiff,  for  valtte) ; 
that  said  check  was  duly  presented  for  payment,  but  was  not  paid,  of 
which  the  defendants  A.  B.  and  C.  D.  had  due  notice ;  that  the  plaint- 
iff is  now  the  lawful  owner  and  holder  of  said  check,  and  the  defend- 
ants are  now  justly  indebted  to  the  plaintiff  thereon,  in  the  sum  of 
$100,  with  interest  from  the  16th  day  of  January,  1864,  "Wherefore, 
etc.     See  vol.  1,  Bills  and  Notes. 

Complaint  against  hanh  on  certified  checTc. 

{Title  and  com'inencement,  as  amte,  1040.) 

That  the  defendants  are  a  corporation,  created  by  and  under  the  laws 
of  this  State,  organized  pursuant  to  an  act  of  the  legislature  entitled 
"  An  act  to  authorize  the  business  of  banking  "  {or  if  acquired  under  a 
special  cha/rter,  state  the  title,  date  of  act,  etc.),  and  the  acts  amending 
the  same  ;  that  on  the  14th  day  of  January,  1864,  at  Albany,  N.  Y., 
one  A._B.  made  his  check  in  writing,  bearing  date  on  that  day,  and  di- 
rected it  to  the  defendants,  and  thereby  required  them  to  pay  to  the 
plaintiff,  or  order  {or  hearer),  $100,  for  value  received,  and  delivered  the 
same  to  the  plaintiff  ;  that  on  the  14th  day  of  January,  1864,  the  de- 
fendants, by  their  agent  duly  authorized  thereto  in  writing,  accepted 
and  certified  the  same  to  be  good ;  that  thereafter  the  same  was  duly 
presented  for  payment,  but  was  not  paid  j  and  the  defendants  are  now 
justly  indebted  to  this  plaintiff  thereon,  in  the  sum  of  $100    with  in- 
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terest  from  the  14th  day  of  January,  1864    Wherefore,  etc.     See  vol. 
1,  pp.  226,  227,  448. 

Comjplmnt  upon  a  chattel  note,   holder  against  maker. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  22d  day  of  April,  1850,  at  New  York  city,  the  defend- 
ants, for  value  receivea,  and  expressed  in  the  note  hereinafter  mentioned 
and  set  forth  {or  when  no  consideration  is  expressed  in  the  note,  for 
and  in  consideration  of,  etc.,  stating  the  real  consideratiori),  made  their 
promissory  note  in  writing,  of  which  the  following  is  a  copy: 
"  For  value  received,  we  jointly  and  severally  promise  to  pay  to  C.  L. 
Brown,  or  order,  in  mercfiandise,  on  demand,  after  Mav  1,  1850,  $100. 
T.  G.  Eichardson.  New  York,  April  22d,  1850.  David  Woods,"  and 
delivered  the  same  to  the  said  C.  L.  Brown  ;  that  afterward,  and  on  the 
22d  day  of  April,  1850,  at  New  York  aforesaid,  the  said  note  was  duly 
indorsed  by  the  said  C.  L.  Brown  to  the  plaintifE ;  that  thereafter,  and 
on  the  2d  day  of  May,  1850,  the  plaintiff  duly  demanded  the  payment  of 
said  note  of  the  defendants,  in  merchandise,  at  their  store,  in  the  city 
of  New  York,  at  No.  500  Broadway,  which  merchandise  the  plaintiff 
was  ready  and  willing  to  accept  and  receive  of  the  defendants,  in  pay- 
ment of  said  note,  according  to  its  terms  and  conditions ;  that  the  said 
defendants  then  and  there  refused  to  pay  the  said  note  in  merchandise 
or  in  money ;  that  the  plaintiff  is  now,  and  was  at  the  commencement 
of  this  action,  the  lawful  owner  and  holder  of  said  note  ;  that  the  plaint- 
iff has  duly  performed  all  the  conditions  of  the  same  on  his  part,  but 
that  the  same  has  not  been  paid  nor  any  part  thereof,  and  that  the  de- 
fendants are  now  justly  indebted  to  the  plaintiff  therein,  in  the  sum  of 
$100,  with  interest  from  the  2d  day  of  May,  1850.  Wherefore,  etc. 
See  vol.  1,  pp.  721-'727.  See,  also,  Brown  v.  Bioha/rdson,  20  N.  Y. 
472. 

Convpla/int  on  a  guaranty  of  payment. 

{Title  a/nd  commencement,  as  ante,  1040.) 

That,  on  the  1st  day  of  May,  1863,  at  Albany,  N.  Y.,  one  A.  B.,  by 
agreement  in  writing  with  this  plaintiff,  hired,  and  the  plaintiff  let  to 
him,  the  building  No.  55  State  street,  in  the  city  of  Albany,  aforesaid, 
at  the  yearly  rent  of  $150,  payable  quarterly,  which  rent  the  said  A. 
B.,  by  said  agreement,  promised  punctually  to  pay ;  that  the  defendant, 
in  consideration  of  the  premises  and  of  one  dollar  to  him  paid  and  as 
a  security  for  the  punctual  payment  of  said  rent,  then  and  there  sub- 
scribed and  delivered  to  the  plaintiff  an  agreement  in  writing,  of  which 
the  following  is  a  copy  {set  out  a  full  and  literal  cqpy  of  the  guar- 
anty) ;  that  the  said  A.  B.  occupied  the  said  premises  under  the  said 
agreement  of  hiring,  from  the  1st  day  of  May,  1863,  to  the  1st  day  of 
May,  1864  ;  that  the  said  A.  B.  has  made  default  in  the  payment  of  the 
rent  thereof,  and  is  now  justly  indebted  to  the  plaintiff  in  the  sum  of 
$100  for  the  rent  of  said  premises,  due  on  each  quarter ;  that  the  plain t- 
134 
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iff  duly  demanded  the  rent  of  said  A.  B.  on  the  proper  quarter  day  for 
the  payment  thereof;  and  on  the  1st  day  of  May,  1864,  he  requested 
the  said  A.  B.  to  pay  the  full  amount  of  said  rent,  which  he  neglected 
and  refused  to  pay,  and  that  the  whole  rent  of  said  premises  remains  due 
and  unpaid ;  that'  before  the  commencement  of  this  action  and  on  the  4th 
day  of  May,  1864,  the  plaintiff  duly  notified  said  defendant  of  _  said 
demand  and  non-payment  of  rent  by  the  said  A.  B.,  and  the  plaintiff 
then  and  there  duly  demanded  payment  from  the  defendant  of  said 
sum  of  $100,  which  he  neglected  and  refused  to  pay ;  and  that  the  said 
rent  has  not  been  paid  nor  any  part  thereof,  to  the  plaintiff's  damage 
of  $100.     Wherefore,  etc.     See  vol.  1,  pp.  68T-689 

Complaint  on  guaranty  to  pojy  for  goods  sold,  etc. 

{Title  and  commencement,  as  ante,  1040.) 

That,  on  the  14th  day  of  January,  1864,  at  Albany,  E".  T.,  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defendant,  would  sell 
to  one  A.  B.,  on  a  credit  of  three  months,  such  goods,  etc.,  as  the  said 

A.  B.  should  desire  to  purchase  of  the  plaintiff,  the  defendant  prom- 
ised to  be  answerable  to  the  plaintiff  for  the  payment  by  the  said  A. 

B.  of  the  price  of  goods,  etc.,  so  sold  on  credit  to  the  said  A.  B. ;  that 
a  memorandum  of  said  agreement  was  thereupon  made  in  writing  ex- 
pressing the  consideration  thereof,  and  was  subscribed  by  the  defend- 
ant, of  which  the  following  is  a  copy  {set  out  a  full  copy  of  the  memo- 
randum) ;  that  the  plaintiff  afterward,  and  on  the  faith  of  said  guar- 
anty, sold  and  delivered  to  said  A.  B.  {state  the  goods  sold),  for  the 
sum  of  $200,  on  a  credit  of  three  months,  which  sum  became  due 
therefor  to  the  plaintiff  on  the  20th  day  of  April,  1864  ;  that  payment 
of  the  same  was  then  duly  demanded  of  the  said  A.  B.,  but  the  same 
was  not  paid,  of  all  of  which  the  defendant  had  due  notice ;  that  on  the 
21st  day  of  April,  1864,  at  Albany,  aforesaid,  payment  of  the  same 
was  duly  demanded  by  the  plaintiff  from  the  defendant,  but  the  same 
has  not  been  paid,  nor  any  part  thereof,  to  the  plaintiff's  damage  of 
$200.     Wherefore,  etc.     See  vol.  1,  pp.  687-689. 

Oom/plaint  on  guarani/y  of  a  precedent  debt. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  14th  day  of  January,  1864,  at  Albany,  N.  Y.,  one  A. 
B.  was  indebted  to  the  plaintiff  in  the  sum  of  $100,  which  was  then 
{or  on  the  16th  day  of  January,  1864,  became)  due  and  payable  to  the 
plaintiff;  that  on  the  15th  day  of  January,  1864,  at  Albany  aforesaid, 
the  defendant  made  and  subscribed  a  memorandum  in  writing,  of  which 
the  following  is  a  copy  {set  out  a  full  copy  of  the  memorandum),  and 
thereby  promised  and  agreed,  for  value  received,  to  answer  to  the 
plaintiff  for  said  debt,  and  to  pay  the  same  to  him ;  that  on  the  ITth 
day  of  January,  1864,  at  Albany  aforesaid,  payment  of  the  said  money 
was  duly  demanded  by  the  plaintiff  from  the  said  A.  B.,  but  the  same 
was  not  paid,  of  all  which  the  defendant  had  due  notice ;  that  on  the 
18th  day  of  January,  1864,  at  Albany  aforesaid,  payment  of  the  same 
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"was  duly  demanded  by  the  plaintiff  from  the  defendant,  but  the  same 
has  not  been  paid,  nor  any  part  thereof,  to  the  plaintiff's  damage  of 
$100,  with  interest  from  the  14th  day  of  January,  1864.  Wherefore, 
etc.     Vol.  1,  pp.  687-689. 

On  coni/ract  of  sale  or  return. 

{Title  a/nd  coTnmencement,  as  ante,  1040.) 

That  on  the  day  of  ,  1865,  at  the  city  of  Albany,  N.  Y., 

the  plaintiff,  at  the  request  of  the  defendant,  delivered  to  him  (fyriejly 
describe  the  goods)  then  and  before  that  time  the  property  of  the  plaint- 
iff, of  the  value  of  $200,  upon  the  condition  and  consideration  that  the 
defendant  vrould  purchase  the  same  for  $200  {or  at  a  reasonable  price), 
or  return  the  said  property  to  the  plaintiff  within  a  reasonable  time, 
which  the  defendant  then  and  there  undertook  and  promised  to  do  ; 
that  the  plaintiff  has  duly  performed  all  the  conditions  of  said  agree- 
ment on  his  part ;  that  although  a  reasonable  time  for  the  defendant  to 
purchase  or  pay  for  said  goods,  or  to  return  them  to  the  plaintiff,  had 
elapsed  before  the  commencement  of  this  action,  he  has  not  done  so, 
to  the  damage  of  the  plaintiff  of  $200.  Wherefore,  etc.  See  vol.  2, 
pp.  23,  24. 

For  services  /  general  form. 
{Title  a/nd  commencement,  as  ante,  1040.) 

That  from  the  1st  day  of  May,- 1865,  to  the  first  day  of  October,  1865, 
the  plaintiff  rendered  services  to  the  defendant,  at  his  request,  as  a  clerk 
in  his  store  {or  as  the  fact  may  be) ;  that  for  said  services  the  defendant 
promised  to  pay  the  plaintiff  $50  a  month  {or  that  the  same  were  rea- 
sonably worth  $50  a  month,  which  sum  became  due  on  the  day  of 
,  1865) ;  that  no  part  of  the  same  has  been  paid.  Wherefore, 
etc.     See  vol.  1,  pp.  199-240 ;  vol.  2,  pp.  351-373. 

For  services  ;  upon  a/n  accovmt. 

{liile  and  commencement,  as  am,te,  1040.) 

That  the  defendant  is  indebted  to  the  plaintifE  on  an  account  for  the 
work,  labor  and  services  of  the  plaintiff  and  his  servants  in  {state  briefly 
the  nature  of  the  services  rendered),  performed  at  the  request  of  the 
defendant,  between  the  1st  day  of  January,  1864,  and  the  1st  day  of 
October,  1865,  in  the  sum  of  $150,  with  interest  thereon  from  the  first 
day  of  November,  1865  ;  that  no  part  of  the  same  has  been  paid  {ex- 
cept the  sum  of,  etc.).  Wherefore,  .etc.  See  vol.  1,  pp.  199-240;  vol. 
3,  pp.  351-373. 

For  work  and  materials  furnished. 

{Title  and  corrvmencemsnt,  as  amte,  1040.) 

That,  from  the  Ist  day  of  January,  1865,  to  the  1st  day  of  July, 
1865,  the  plaintiff  rendered  services  to  the  defendant,  at  his  request,  in 
printing  five  thousand  copies  of  a  work  called  "Abbott's  Forms,"  and 
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that  the  plaintiff  then  and  there  furnished  the  paper  and  other  mate- 
rials necessary  in  the  said  work,  upon  the  like  request,  and  that  he  de- 
livered the  same  to  the  defendant ;  that  the  said  services  and  materials 
were  reasonably  worth   the  sum   of  $  ,  which  sum  became 

due  on  the  day  of  November,  1865  ;  that  no  part  of  the  same 

has  been  paid.  Wherefore,  etc.     See  vol.  2,  pp.  373-376. 

For  goods  sold  ;  seller  against  Tyuyer. 

{Title  cmd  commencement,  as  am,te,  1040.) 

That,  on  the  day  of  ,  1865,  at  the  city  of  Albany,  N. 

T.,  the  plaintiff  sold  and  delivered  to  the  defendant  (here  designate  the 
articles,  as  dry  goods,  crockery,  groceries,  etc.) ;  that  the  same  were  rea- 
sonably worth  the  sum  of  $100  ;  that  no  part  of  the  same  has  been  paid 
{except,  etc.).     "Wherefore,  etc.    See  vol.  2,  p.  345. 

Goods  sold;  price  agreed  on. 

{Title  and  commencem^ent,  as  ante,  1040.) 

That,  on  the  day  of  ,  1865,  at  the  village  of  Valatie, 

N.  T.,  the  plaintiff  sold  and  delivered  to  the  defendant  (briefly  desig- 
nate the  articles) ;  that  the  defendant  then  promised  to  pay  therefor 
the  sum  of  $100  {if  a  credit  was  given,  say,  on  the  day  of  , 

1865) ;  that  on  the  day  of  ,  1865,  the  plaintiff  demanded 

of  the  defendant  payment  of  the  said  sum,  that  no  part  thereof  has  been 
paid  {except,  etc.).     Wherefore,  etc. 

Goods  sold  y  upon  an  account. 

{Title  amd  commencement,  as  ante  1040.) 

That,  on  the         day  of  ,  1865  {or  hetmeen  two  days,  naming 

theni),  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  $100 
on  an  account  for  goods  sold  and  delivered  to  the  defendant,  at  Valatie, 
N.  Y. ;  that  the  same  became  payable  on  the  day  of  ,1865, 

but  no  part  thereof  has  been  paid  {except  the  sum  of  ).  Where- 

fore, etc. 

For  hoard  and  lodging. 

{Title  am,d  commencement,  as  ante,  1040.) 

That  from  the  day  of  ,  1 865,  until  the  day  of 

,  1865,  the  defendant  occupied  certain  rooms  in,  and  part  of  the 
house  No.  street  {or  in  the  plaintiff's  dweUing-house,  in 

the  village  of  Johnstown),  by  permission  of  the  plaintiff,  ana  was  fur- 
nished by  the  plaintiff,  at  his  request,  with  food,  attendance  and  other 
necessaries ;  that  in  consideration  thereof,  the  defendant  promised  to 
pay  to  the  plaintiff  the  sum  of  dollars  {or  that  the   same  were 

reasonably  worth  the  sum  of  dollars);  that  the  defendant  has  not 

paid  -the  same.     Wherefore,  etc. 
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Hire  of  personal  property. 

{Title  and  commencement,  as  ante,  1040.) 

That  between  tlie  day  of  ,  1865,  and  the  day 

of  ,  1865,  the  defendant  hired  from  the  plaintiff  horses,  car- 

riages and  saddles,  for  which  he  owes  the  plaintiff  on  an  account 
thereof,  the  siim  of  $100,  which  was  due  and  payable  on  the 
day  of  ,  1865  ;  that  no  part  of  the  same  has  been  paid  {except 

the  sum  of,  etc.)     "Wherefore,  etc. 

Jlire  of  chattels,  with  damages  for  ill  use. 

{Title  and  comm^encement  as  ante,  1040.) 

First.  For  a  first  cause  of  action,  that  on  the  day  of  , 

1865,  at  the  city  of  Albany,  E".  T.,  the  defendant  hired  from  the 
plaintiff  household  furniture,  plate,  pictures  and  books,  the  property 
of  the  plaintiff,  to-wit  {descrihe  or  enumerate  the  articles,  or  refer  to  a 
schedule  annexed),  for  the  space  of  six  months  then  next  ensuing,  to 
be  returned  by  him  to  the  plaintiff  at  the  expiration  of  said  time,  in 
good  condition,  reasonable  wear  and  tear  thereof  excepted ;  that  he 
promised  to  pay  the  plaintiff  for  the  use  thereof  $100  at  the  expiration 
of  said  six  months  {or  otherwise  as  the  case  may  he) ;  that  no  part 
thereof  has  been  paid  {except  the  sum,  of,  etc.)  Second.  For  a  second 
cause  of  action,  this  plaintiff  further  states  that  the  value  of  the 
property  so  hired  by  the  defendant,  as  above  alleged,  was  $500  ;  that 
the  defendant,  not  regarding  the  said  undertaking  to  return  the  said 
property  in  good  condition,  took  so  little  care  thereof,  that  through  his 
negligence,  carelessness  and  ill  use,  the  same  became  broken,  defaced 
and  damaged,  beyond  the  reasonable  wear  thereof,  and  in  that  con- 
dition were  returned  to  the  plaintiff,  to  his  damage  of  $100.  "Where- 
fore, etc.  See  vol.  1,  pp.  586-591. 

Money  lent  y  lender  against  horrower. 

{Title  and  cormnencement,  as  ante,  1040.) 

That,  on  the  1st  day  of  January,  1865,  at  the  city  of  Albany,  N. 
Y.,  the  plaintiff  lent  to  the  defendant,  at  his  request,  the  sum  of  $150, 
on  the  condition  and  terms  that  it  should  be  repaid  {^ith  interest)  upon 
demand  {or  repaid  on  the  Ist  day  of  May,  1865) ;  that  thereafter  and 
before  this  action  was  commenced  {or  on  the  1st  day  of  Novmnher, 
1865),  the  plaintiff  duly  demanded  payment  of  the  same  from  the  de- 
fendant, but  no  part  thereof  has  been  paid  {except  the  sum,  of,  etc.) ; 
and  the  defendant  is  now  justly  indebted  to  this  plaintiff  in  the  sum 
of  $150,  from  the  Ist  day  of  May,  1865  {or  if  it  was  to  he  repaid  on 
demand,  claim  interest  from  the  day  of  demand.)  Wherefore,  etc' 
See  vol.  2,  pp.  376-378. 

Money  lent  /  assignee  of  lender  against  horrower. 
{Title  and  commencement,  as  ante,  1040.) 
That,  on  the  day  of  ,  1865,  at  the  city  of  Albany, 
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]Sr.  Y.,  the  defendant  was  indebted  to  one  A.  B.  in  the  suna  of  $100, 
on  account  for  money  lent  by  said  defendant,  and  for  money  paid,  laid 
out  and  expended  by  said  A.  B.  to  and  for  the  use  of  said  defendant, 
and  at  his  request ;  that  thereafter  and  before  the  commencement  of 
this  action,  the  said  A.  B.  duly  assigned  said  indebtedness  to  this 
plaintiff,  of  which  the  defendant  had  due  notice,  but  no  part  of  the 
same  has  been  paid,  and  there  is  now  due  and  payable  to  this  plaintiff 
thereon  the  sum  of  $100  {with  interest  from  the  day  of,  etc.). 

Wherefore,  etc. 

Money  had  and  received. 

{Title  and  commenGement,  as  amte,  1040.) 

That,  on  the  day  of  ,  1865,  at  the  city  of  Albany, 

N.  T.  {or,  at  sundry  times  hetween  the  day  of  ,  1865, 

and  the  day  of  ,  1865,  at  the  city  of  Troy,  N.  T.),  the 

defendant  received  from  one  A.  B.  {or  received  from  the  plaintiff,  and 
as  his  agent,  or  otherwise  as  the  case  may  he)  the  sum  .of  $100  to  the 
use  of  the  plaintiff ;  that  thereafter,  and  before  the  commencement  of 
this  action,  the  plaintiff  demanded  payment  thereof  from  the  defend- 
ant ;  that  he  has  not  paid  any  part  thereof  {except  the  sum  of,  etc.) 
Wherefore,  etc.     See  vol.  2,  pp.  391-40T. 

To  recover  money  lost  hy  letting. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the    _     _      day  of  ,  1865,  at  the  village  of  Saratoga 

Springs,  the  plaintiff  and  one  A.  B.  entered  into  a  wager,  depending 
upon  the  result  of  the  general  election  in  this  State,  in  that  year,  which 
was  then  about  to  take  place  {or,  upon  the  event  of  a  horse-race  then 
about  to  take  place) ;  that  while  the  event  upon  which  said  wager  was 
made  was  still  contingent  {or,  unknown,  or  loth)  the  plaintiff  deposited 
in  the  hands  of  the  defendant,  as  stakeholder,  the  sum  of  $200,  to  abide 
the  event  of  such  wager,  whereby  an  action  has  accrued  to  the  plaint- 
iff, according  to  the  provisions  of  the  statute  of  betting  and  gaming. 
Wherefore,  etc.     See  vol.  2,  pp.  402-405. 

Money  received  on  judgment  afterward  reversed. 

{Title  and  commencement,  as  ante,  1040.) 

That,  on  or  about  the  1st  day  of  January,  1865,  the  defendant  re- 
covered judgment,  duly  given  against  this  plaintiff,  in  a  justice's  court, 
held  by  and  before  Harley  Bartlett,  Esq.,  a  justice  of  the  peace  of  the 
town  of  Mayfield,  Fulton  county,  E".  T.,  in  an  action  for  the  recovery 
of  money  lent,  etc.,  in  which  action  the  defendant  was  plaintiff  and  this 
plaintiff  was  defendant,  for  the  sum  of  $100  ;  that  on  the  day  of 

,  1865,  at  the  said  town  of  Mayfield,  the  plaintiff  was  compelled 
to  pay,  and  did  pay  to  the  defendant,  the  sum  of  $100  in  satisfaction 
thereof  ;  that  afterward,  on  the  1st  day  of  April,  1865,  by  the  judg- 
ment of  the  County  Court  of  Fulton  county  {or  other  appellate  court), 
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said  first-mentioned  judgment  was  duly  reversed,  but  that  no  part  of 
the  sum  paid  in  satisfaction  thereof  has  been  repaid  to  this  plaintiff. 
Wherefore,  etc.  See  Lott  v.  Swezey,  29  Barb.  87,  93 ;  Scholey  v. 
Halsey,  72  N.  Y,  578 ;  Stm-ges  v.  Allds,  10  Wend.  355  ;  Marriott  v. 
Hampton,  7  Term  E.  269 ;  Walker  y.  Ames,  2  Oow.  428  ;  White  v. 
Ward,  9  Johns.  232;  vol.  2,  p.  755. 

Money  paid. 

( Title  and  comnfiencement,  as  ante,  1040.) 

That,  on  the  day  of  ,  1865,  at  the  city  of  Albany,  N. 

Y.,  at  the  request  of  the  defendant,  the  plaintiff  paid  to  one  A.  a.  the 
sum  of  $100 ;  that  in  consideration  thereof,  the  defendant  promised  to 
repay  the  same  to  the  plaintiff  {on  demand) ;    that  {on  the  day 

of  ,  1865,  the  plaintiff  dema/nded  payment  of  the  same  from  the 

defendant,  hut)  he  has  not  repaid  the  same.  Wherefore,  etc.  See  vol. 
2,  pp.  378-391. 


By  surety  against  principal,  for  money  paid  on  undertaJeing   on 

appeal. 

{Title  and  cmnmencement,  as  ante,  1040.) 

That,  on  the  day  of  ,  1865,  one  A.  B.  recovered,  in  a 

justice's  coiirt,  held  by  and  before  Harley  Bartlett,  Esq.,  a  justice  of 
the  peace  of  the  town  of  Mayfield,  in  Fulton  county,  JS".  Y.,  a  judg- 
ment duly  given  against  the  defendant,  for  the  sum  of  $100,  for  money 
lent  {or  as  the  case  may  ie),  from  which  judgment  the  defendant  ap- 
pealed to  the  County  Court  of  Fulton  county ;  that,  on  the  day 
of  ,  1865,  at  the  request  of  the  defendant,  the  plaintiff  executed 
an  undertaking  in  writing,  of  which  the  following  is  a  copy  {set  out  a 
copy) ;  that,  on  the  day  of  ,  1865,  the  said  County  Court 
duly  affirmed  the  said  justice's  judgment,  and  the  sum  of  $40  was 
awarded  and  adjudged  as  damages  and  costs  on  the  said  appeal ;  that, 
on  the  day  of  ,  1865,  the  plaintiff  paid  $140  upon  the  said 
appeal  undertaking,  to  the  said  A.  B.  ;  that,  on  the  day  of  , 
1865,  this  plaintiff  demanded  of  the  defendant  the  said  sum  of  $140, 
but  that  no  part  of  the  same  has  been  paid  to  him.  Wherefore,  etc. 
See  vol.  1,  pp.  677-679. 

Money  due  on  an  account. 
{Title  and  commencement,  as  ante,  1040.) 

That  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $200, 
upon  an  account  for  {state  briefly  the  consideration,  as  for  goods  sold, 
money  lent,  services  rendered,  etc.),  at  the  city  of  Albany,  JS".  Y.,  be- 
tween the  day  of  ,  1865,  and  the  day  of  ,  1865 ; 
that  the  said  sum  of  $200  became  payable  thereon  on  the  day  of 
,  1865,  but  no  part  thereof  has  been  paid.  Wherefore,  etc.  As 
to  furnishing  a  bill  of  particulars,  see  ante,  315-318. 


1072  PRECEDENTS  OF  PLEADINGS. 

Complaints  on  contracts. 

On  an  accowrvt  stated. 

{Title  a/iid  commencement,  as  ante,  1040.) 

That,  on  the  day  of  ,  1865,  at  the  city  of  Albany,  N.  Y., 

an  account  was  stated  between  the  plaintiff  and  the  defendant,  and  upon 
such  statement  a  balance  of  $200  was  found  to  be  due  from  said 
defendant  to  the  plaintiff;  that  {the  defendant  thsn  and  there  promised 
to  pay  said  sum,,  huf)  no  part  thereof  has  been  paid.  Wherefore,  etc. 
I  See  vol.  2,  pp.  4114-17  as  to  an  account  stated. 

On  an  award. 

{Title  and  commencement,  as  ante,  1040.) 

That,  on  the  day  of  ,  1865,  at  the  city  of  Albany,  N.  T., 

disputes  and  differences  were  subsisting  between  the  plaintiff  and  the 
defendant,  touching  a  demand  made  by  the  plaintiff  against  the  defend- 
ant, for  the  sum  of  $200  for  services  rendered  by  the  plaint- 
iff to  the  defendant,  as  a  clerk  in  his  store,  and  at  his  request, 
which  demand  the  defendant  disputed  and  refused  to  pay  {or  other 
claim,  as  the  case  may  ie) ;  that  for  the  purpose  of  putting  an  end  to 
said  disputes  and  differences,  they  then  and  there,  by  an  agreement  in 
writing,  submitted  themselves  to  the  arbitrament,  award  and  final  de- 
termination of  one  A.  B.,  indifferently  chosen  on  behalf  of  the  plaintiff' 
and  defendant,  to  arbitrate  and  determine  concerning  said  disputes  and 
differences,  and  mutually  promised  each  other  to  abide  by  and  perform 
his  award ;  that  thereafter  *  the  said  arbitrator,  having  undertaken  the 
arbitration,  heard  the  plaintiff  and  the  defendant;  and  on  the  day 

of  ,  1865,  at  the  city  of  Albany,  duly  made  and  published  his 

award,  in  writing,  of  and  concerning  the  matter  so  referred,  which 
award  bears  'date   the  day   of  ,  1865,   and   thereby  he 

awarded  and  declared,  that  after  due  appearance  before  him  on 
behalf  of  this  plaintiff  and  said  defendant,  he  found  that  the  said  de- 
fendant was  justly  indebted  to  this  plaintiff  in  the  said  sum  of 
$200  for  the  services  aforesaid  {or  as  the  case  may  he) ;  that 
the  plaintiff  has  duly  performed  all  the  conditions  on  his  part,  and  after- 
ward, and  on  or  about  the  day  of  ,  1865,  he  gave  notice 
of  said  award  to  the  defendant,  and  demanded  of  him  payment  of  the 
said  sum  of  $200 ;  that  the  defendant  then  and  ever  since  has  refused  to 
pay  the  same,  and  there  is  now  due  from  the  defendant  to  the  plaintiff 
thereon,  the  sum  of  $200,  with  interest  from  the  day  of 
1865.     Wherefore,  etc.  See  vol.  2,  pp.  831-869. 

For  revoking  submission  to  arbitrators. 

{ Title  and  commencement  as  ante,  1040,  then  set  forth  the  submission 
and  subsequent  precedings  according  to  the  facts  substantially  as 
in  preceding  form  to  the  *,  then  add.) 

On  the  day  of  ,  1865,  at  Albany,  aforesaid,  the  said 

arbitrator  proceeded  upon  the  said  submission  so  made  as  aforesaid,  and 
the  said  parties  then  appeared  before  the  said  arbitrator  and  proceeded 
to  the  trial  and  investigation  of  the  matters  so  submitted  to  such  arbi- 
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trator ;  tliat  afterward,  and  on  the  day  last  naentioned,  and  after  the 
investigation  had  been  commenced,  and  before  the  cause  was  finally- 
submitted  to  said  arbitrator,  the  said  defendant  revoked  the  said  sub- 
mission (J)ij  a  revocation  in  writing),  whereby  the  powers  of  the  said 
arbitrator  in  the  premises  ceased,  and  were  annulled,  and  whereby  the 
said  plaintiff  sustained  great  damages,  to-wit,  to  the  amount  of 
$200,  for  his  costs,  expenses  and  damages,  in  employing  and  paying 
counsel,  subpoenaing  and  paying  witnesses,  and  in  otherwise  preparing 
for  the  trial  of  the  said  cause  before  the  said  arbitrator.  W  heref ore, 
etc.  See  vol.  2,  pp.  862,  863. 

Upon  a  Gompromise  of  an  action. 

{Title  and  commencement,  as  a/ate,  1040.) 

That  on  the  day  of  ,  1865,  an  action  was  pending 

between  the  parties  to  this  action,  brought  by  the  plaintiff  to  re- 
cover from  the  defendant  the  sura  of  $200,  which  the  defendant 
owed  to  the  plaintiff,  but  which  he  disputed ;  that  in  consideration 
that  the  plaintiff  would  discontinue  his  said  action,  and  would  accept 
$100  in  satisfaction  of  said  disputed  claim,  the  defendant  promised  to 
pay  the  plaintiff  the  sum  of  $100  {pn  the  day  of,  etc.) ;  that  the 

plaintiff  did,  accordingly,  discontinue  his  said  action ;  and  that  no  part 
of  the  said  sum  of  $100  has  been  paid.     Wherefore,  etc. 

§  2.  Complaiats  for  torts.  The  general  rules  relating  to  complaints 
in  actions  for  torts  or  wrongs  will  be  found  in  a  preceding  chapter. 
See  ante,  318.  The  essential  allegations  in  the  several  actions  will 
readily  be  gathered  from  the  following  precedents. 

Trespass  to  la/nd. 

(Title  and  commencement,  as  ante,  1040.) 

That  on  the  day  of  ,  1865,  the  defendant  wrongfully 

broke  and  entered  certaiin  lands  of  the  plaintiff  Q>riefly  designating 
them),  and  depastured  the  same  with  cattle  to  his  damage  of  $100. 
"Wherefore,  etc.     See  vol.  2,  p.  472. 

The  same  I  another  form. 

(Title  and  commencement,  as  ante,  1040.) 

That  on  the  day  of  ,  1865,  at  the  town  of  Kinderhook, 

the  defendant  forcibly  broke  and  entered  {or  wrongfully  entered)  upon 
the  plaintiff's  lands  (briefly  designating  !!Aem),*  and  trod  down  the  grass, 
cut  the  timber,  and  otherwise  injured  said  premises,  to  the  plaintiff's 
damage  of  $100.     "Wherefore,  etc. 

The  same,  for  cutting  and  converting  timber. 
{Title  and  GommwnGemsnt,  as  ante,  1040.) 

{As  in  the  last  form  down  to  *,  and  then  continue  thus :)  and  then  cut 
down  and  carried  away  the  trees  and  timber  of  this  plaintiff,  and  con- 
135 
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verted  and  disposed  of  the  same  to  his  own  use,  to  the  plaintiff's  dam- 
age of  $100.     Wherefore,  etc. 

For  treble  damages  for  irtjuring  trees. 

{Title  (Mid  cominencement,  as  a/nte,  1040.) 

That  the  defendant,  in  the  month  of  ,1865,  wrongfully  and 

unlawfully  entered  upon  the  land  of  the  plaintiff,  in  the  town  of  Kinder- 
hook  (briefly  describe  premises,  the  same  then  bei/)ig  in  the  possession  of 
the  plaintiff),  and  did,  without  the  leave  of  the  plaintiff,  the  owner  there- 
of, cut  down  {or  carry  off,  or  cut  down  and  ca/rry  off)  ten  maple  trees  and 
five  oak  trees  {or  otherwise  describe  the  wood,  underwood,  trees  or  timber), 
of  the  value  of  $100 ;  a^id  girdled  {or  otherwise  despoiled)  other  trees 
{designating  number  and  kind)  of  the  value  of  $25  ;  whereby  the 
plaintiff  lost  said  trees  and  timber,  and  the  land  belonging  to  the 
plaintiff  was  greatly  damaged  and  lessened  in  value  to  the  amount  of 
$25 ;  and  thereby  the  defendant,  by  the  force  of  sections  1667  and 
1668  of  the  Code  of  Civil  Procedure,  became  liable  to  pay  to  the 
plaintiff  treble  the  amount  of  said  damages.  Wherefore,  etc.  See  vol. 
2,  pp.  482,  483. 

For  diverting  water  from,  plaintiff^ s  mill. 

{Title  amd  commencement,  as  ante,  1040.) 

That  at  the  times  hereinafter  mentioned,  the  plaintiff  was  lawfully 
possessed  of  a  water  mill,  called  a  grist-mill  {or  saw-mill),  situated  upon 
the  Kinneatto  creek,  at  Vail's  Mills,  in  the  town  of  Mayfield ;  that  the 
plaintiff  then  had  a  right  to  use  and  employ  the  water  of  said  creek, 
and  to  have  the  same  flow  to  and  through  his  mill  in  a  convenient  and 
customary  manner,  according  to  the  natural  and  usual  flow  of  said  creek, 
and  without  the  hindrance  of  the  defendant  or  any  other  person  ;  that 
on  the  day  of  ,  1865,  and  on  various  other  days  between 

that  time  and  the  day  of  ,  1865,  the  defendant  {knowing 

the  premises,  and  intending  to  injure  the  plaintiff)  wrongfully  *dug 
;ip  and  removed  the  banks  of  said  creek  above  the  said  mill,  and  for 
sixty  days  diverted  the  water  {or  a  part  of  the  water)  thereof  from 
running  to  and  through  said  mill  {or  built  a  dam  across  said  creek 
above  said  mill,  and  for  sixty  days  stopped  the  water  thereof  from 
running  to  and  through  said  mill) ;  that,  by  reason  of  such  acts  of  the 
defendant,  the  plaintiff's  mill,  which  was  able,  and,  before  such  ob- 
struction or  diversion  of  water,  was  used,  to  grind  five  hundred  bushels 
of  grain  each  day,  but  that  thereafter,  and  during  the  time  of  such  ob- 
struction or  diversion,  said  mill  was  in  consequence  thereof  unable  to 
grind  more  than  two  hundred  and  fifty  bushels  of  grain  each  day,  to 
the  plaintiff's  damage  of  $200.     Wherefore,  etc.     See  vol.  2,  p.  509. 


For  erecting  a  dam  below,  causing  backwater. 
{Title  and  commencement,  as  ante,  1040.) 

{As  in  the  preceding  form  to  the  *,  and  then  continuing :)  erected  a 
dam  and  mill  upon  the  same  stream,  a  little  below  the  plaintiff's  said 
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mill,  and  has  continued  the  same  ever  since,  whereby  the  defendant 
causes  a  backwater  that  hinders  a  free  course  of  said  stream  from  the 
plaintiff' s  mill,  to  the  nuisance  of  his  mill,  and  to  the  hindrance  of  his 
business,  to  his  damage  of  $200 ;  that  by  reason  of  such  acts  of  the 
defendant,  the  plaintifE's  mill,  which  was  able,  and,  before  such  ob- 
struction of  the  water  of  said  stream,  was  used  to  grind  five  hundred 
bushels  of  grain  each  day,  but  that  thereafter,  and  during  the  time  of 
such  obstruction  of  the  water,  the  said  mill  was  unable,  in  consequence 
of  such  obstruction,  to  grind  more  than  two  hundred  and  fifty  bushels 
a  day,  to  the  plaintiff's  damage  of  $200.  Wherefore,  etc.  See  vol.  1, 
p.  522. 

Nuisance  arising  from  slaughter-house. 

{Title  and  commencement,  as  ante,  1040.) 

That  the  plaintiff  is,  and  at  the  times  hereinafter  mentioned  was 
{the  owner),  and  possessed  of  the  house  and  lot  No.         ,  in 
street,  in  the  city  of  ,  which  he  inhabited  with  his  family ; 

that  the  defendant  was  also  then  possessed  of  certain  premises  contigu- 
ous to  {or  in  immsdiate  vicinity  of)  those  of  the  plaintiff  ;  *  that  the 
defendant,  in  the  month  of  ,  1865,  erected  on  his  said  premises 

a  slaughter-house  and  cattle-pens,  and  thereafter  f  kept  and  slaughtered 
therein  large  numbers  of  cattle  and  hogs,  thereby  causing  noxious  and 
offensive  smells,  and  loud  and  offensive  noises,  and  tainting  and  corrupt- 
ing the  atmosphere,  so  as  to  render  the  dwelling-house  and  premises  of 
the  plaintiff  unfit  for  habitation,  to  the  nuisance  of  the  said  dwelling- 
house  and  premises  of  the  said  plaintiff,  and  to  his  damage  of  $200. 
"Wherefore,  etc.     See  vol.  2,  pp.  445-458. 

For  continuing  a  nuisance. 
{As  in  the  last  form  to  the  *  and  then  continue :)  that  ever  since  the 
day    of  ,    1865,    the   defendant    has    maintained   a 

slaughter-house  on  his  premises  contiguous  thereto  {or  in  the  imme- 
diate vicinity  thereof),  and  has  {as  in  the  last  form  from  the  f  to  the 
end  of  the  form.) 

Trespass  for  taking  goods,  etc. 

{Title  a/nd  commencement,  as  ante,  1040.) 

That  on  the        day  of  ,  1865,  at  the  city  of  Albany, 

N.  Y.,  the  defendant  unlawfully  took  from  the  possession  of  the 
plaintiff,  and  carried  away  {here  briefly  designate  the  goods)  the  prop- 
erty of  the  plaintiff,  of  the  value  of  $200  {and  still  wnlawfulVy  detains 
the  sam^from  the  plaintiff),  to  his  damage  of  $200.  Wherefore,  etc. 
See  vol.  2,  pp.  541-553. 

Trover,  for  converting  goods,  etc. 
{ Title  and  commencement,  as  ante,  1040.) 

That  before  and  until  the  time  hereinafter  mentioned,  the  plaintiff 
was  lawfully  possessed  of  {very  Iriefly  designate  the  goods,  or,  where 
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he  was  not  in  possession,  say,  was  entitled  to  immediate  possession  of, 
designating  the  goods),  which  was  his  property,  and  was  of  the  value 
of  $200 ;  that  on  the  day  of  ,  1865,  at  the  village  of  Ya- 

latie,  the  defendant  then  being  in  possession  of  said  goods,  unlawfully 
converted  and  disposed  of  the  same,  to  his  own  use,  to  the  plaintiff's 
damage  of  $200.     Wherefore,  etc.     See  vol.  2,  pp.  553-585. 

Trover  hy  assignee  after  conversion. 

{Title  and  commencement,  as  ante,  1040.) 

That  before  and  until  the  time  hereinafter  mentioned,  one  A.  B. 
was  lawfully  possessed  of  (briefiy  designate  the  goods),  or  was  entitled 
to  the  immediate  possession  of  (designating  the  goods,  etc.),  which  was 
then  the  property  of  said  A.  B.,  and  of  the  value  of  $200  ;  that  on  the 
day  of  ,  1865,  at  the  village  of  Kinderhook,  the  defend- 

ant, being  then  in  possession  of  said  goods,  unlawfully  converted  and 
disposed  of  the  same  to  his  own  use,  to  the  damage  of  the  said  A.  B., 
of  $200;  that  afterward,  and  on  the         day  of  ,  1865,  the 

said  A.  B.  duly  assigned  to  the  plaintiff  his  claim  against  the  defend- 
ant for  the  damages  for  said  conversion.     "Wherefore,  etc. 

Replevin  •  ordinary  form. 

{Title  a/nd  comTnencement,  as  am,te,  1040.) 

That  at  the  time  hereinafter  mentioned,  the  plaintiff  was  lawfully 
possessed  of  {describe  the  goods  particularly),  of  the  value  of  $100,  then 
and  ever  since  his  property  ;  that  on  the  day  of  ,  1865,  at  {state 
the  particular  place),  the  defendant  wrongfully  took  said  goods  and 
chattels  from  the  possession  of  this  plaintiff,  and  still  detains  the  same 
to  the  damage  of  the  plaintiff  of  $100.*  Wherefore  the  plaintiff  de- 
mands judgment  against  the  defendant  for  the  recovery  of  the  posses- 
sion of  said  goods  and  chattels,  or  for  the  sum  of  $100,  the  value 
thereof,  in  case  a  delivery  cannot  be  had ;  together  with  $100,  his  dam- 
ages and  for  his  costs,  etc.    See  vol.  2,  pp.  631-644. 

Heplevin  ;  owner  against  wrong-doer  for  talcing  goods  from  plaintiif  s 

hij'in  Inn 


{Title  a/nd  commencement,  as  ante,  1040.) 

That  at  the  time  hereinafter  mentioned  the  plaintiff  was,  and  still  is, 
the  owner  of  {describe  the  chattels  particularly),  of  the  value  of  $100  % 
which  goods  were  then  in  possession  of  one  A.  B.,  to  whom  the  plaint- 
iff had  leased  or  let  the  same  for  a  certain  term  {or  otherwise,  as  the 
case  may  he) ;  that  on  the  day  of  ,  1865,  at  Yalatie,  the  de- 

fendant wrongfully  took  said  goods  and  chattels  from  the  possession  of 
the  said  A.  B.,  and  still  unjustly  detains  the  same,  to  the  plaintiff's 
damage  of  $100 ;  that  before  the  commencement  of  this  action  the  said 
terrn^  expired,  and,  therefore,  the  plaintiff  became  entitled  to  the  im- 
mediate and  exclusive  possession  of  said  goods  and  chattels.  {Then  de- 
mand judgment  as  in  the  last  form  after  the  *.) 
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Repl&oin  /  assignee  against  wrong-doer. 

{Title  and  comTnencement,  as  ante,  1040.) 

That  at  the  time  hereinafter  mentioned,  one  A.  B.  was  lawfully  pos- 
sessed of  {hriejly  designate  the  goods)  the  property  of  the  said  A .  B.,  of 
the  value  of  $100 ;  that  on  the  day  of  ,  1865,  at  the  village 

of  Kinderhook,  the  defendant  wrongfully  and  unlawfully  took  said 
goods  and  chattels  from  the  possession  of  the  said  A.  B.,  and  ever  since 
has  unjustly  detained  the  same,  to  the  damage  of  the  said  A.  B.  of  $100 ; 
that  on  the  day  of  ,  1865,  the  said  A.  B.  duly  assigned  to 

the  plaintiff  said  goods  and  chattels,  and  his  claim  to  damages  for  said 
taking  and  detention.  (Demand  for  judgment  as  in  the  last  tn/jo  forms.) 
See  vol.  2,  pp.  63V-644:.  As  to  the  practice  in  replevin  action,  see 
ante,  204-231. 

For  a  false  wa/rramty  of  a  horse. 

{Title  and  co'mmencement,  as  ante,  1040.) 

That  on  the  day  of  ,  1865,  at  the  village  of  Kinderhook, 

the  defendant  offering  to  sell  to  the  plaintiff  a  certain  horse,  warranted, 
and  falsely  and  fraudulently  represented  said  horse  to  be  sound,  kind  and 
true,  and  gentle  and  quiet  in  harness ;  that  the  plaintiff,  relying  upon  said 
warranty  and  representations,  then  and  there  purchased  said  horse,  and 
paid  to  the  defendant  therefor  the  sum  of  $200  ;  that  at  the  time  of 
said  warranty,  representations  and  sale,  the  said  horse  was  unsound,  un- 
kind and  untrue,  and  restive  and  ungovernable  in  harness,  and  had  an 
infectious  disease,  and  was  actually  worthless  {or  was  worth  $100  less 
than  he  wotdd  home  'been  had  he  been  as  represented  and  warranted), 
and  was  well  known  by  the  defendant  to  be  so  at  the  time  of  such  sale, 
etc.,  and  that  the  said  horse  still  so  remains  (if  special  damages  are 
claimed,  allege  them  as  follows,  or  as  the  ease  may  be) ;  that  the  plaint- 
iff relying  upon  the  said  representations  and  warranty  of  the  said  de- 
fendant, afterward  attempted  to  use  the  said  horse  in  harness,  and  the 
said  horse  being  unkind,  unsteady,  restive  and  ungovernable  in  harness, 
without  the  fault  of  the  plaintiff,  ran  away,  greatly  injuring  and  break- 
ing the  plaintiffs  wagon,  and  greatly  injuring  and  bruising  the  plaintiff, 
whereby  the  plaintiff  became  sick,  sore  and  lame,  and  was  hindered 
from  attending  to  his  work,  as  a  mason,  and  was  put  to  great  expense 
in  repairing  his  wagon  and  harness,  and  in  recovering  from  his  hurts 
and  injuries;  that  by  reason  of  the  premises  the  plaintiff  was  misled 
and  injured  to  his  damage  of  $200.  Wherefore,  etc.  See  vol.  2,  pp. 
349.  350. 

For  a  fraudulent  concealment  on  a  sale. 

(Title  and  commencement,  as  ante,  1040.) 

That  on  the        day  of  ,  1865,  at  the  village  of  Kinderhook, 

the  plaintiff  bought  of  the  defendant  his  certain  horse  for  the  sum  of 
$200,  then  paid  therefor  ;  that  the  defendant  then  and  there  well 
knew  that  the  said  horse  had  the  heaves,  which  fact  was  then  unknowa 
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to  the  said  plaintiff ;  he,  the  said  defendant,  then  intentionally,  falsely 
and  fraudxilently  concealed  the  said  fact  from  the  knowledge  .of  the 
said  plaintiff,  and  thereby  sold  the  said  horse  to  him  for  the  price  afore- 
said ;  and  that  the  said  horse  so  purchased  from  the  defendant  had  the 
heaves  at  the  time  of  the  said  sale  and  purchase  thereof  to  the  knowl- 
edge of  the  said  defendant,  and  was  thereby  rendered,  and  has  since 
continued,  utterly  unfit  for  use,  to  the  damage  of  the  plaintiff  of  $200. 
Wherefore,  etc.     See  vol.  2,  pp.  625-629. 

For  fraudulently  obtaining  goods  on  credit. 

{Title  and  Gommencement,  as  ante,  1040.) 

That  on  the         day  of  ,  1865,  at  the  village  of  Gloversville, 

the  defendant,  with  intent  to  deceive  and  defraud  the  plaintiff  by  in- 
ducing the  plaintiff  to  sell  him  goods,  falsely  and  fraudulently  repre- 
sented to  the  plaintiff  that  he  was  solvent,  and  worth  $20,000  over  and 
above  all  his  liabilities  {or  otherwise  as  the  representations  were) ;  that 
the  plaintiff,  relying  on  said  representations,  was  thereby  induced  to 
sell  {and  deliver)  to  him  {Jn'iefly  designate  the  goods)  of  the  value  of 
$200  ;  that  said  representations  were  false  in  that  {stating  in  what  re- 
spect), an&  were  then  known  by  the  defendant  to  be  so ;  that  no  part  of 
the  price  thereof  has  been  paid  {and,  if  the  goods  were  not  delivered)  ; 
that  the  plaintiff,  in  preparing  and  shipping  the  said  goods,  and  in 
stopping  them  in  transit,  expended  $25,  to  his  damage  of  $200. 
"Wherefore,  etc.     See  vol.  2,  pp.   55-74. 

Fraudulently  representing  credit  of  another  person. 

{Title  am,d  commsncement,  as  ante,  1040.) 

That  on  the         day  of  ,  1865,  at  the  village  of  Gloversville, 

the  defendant,  with  intent  to  deceive  and  defraud  the  plaintiff,  falsely 
and  fraudulently  represented  to  him  that  one  A.  B.  was  in  good  credit 
and  safe  to  be  trusted,  and  worth  the  sum  of  $20,000  over  and  above 
his  debts  and  liabilities  {or  otherwise,  as  the  fraudulent  representations 
were) ;  that  the  plaintiff,  relying  on  said  representations,  sold  and  de- 
K  vered  twenty-five  dozens  of  buckskin  gloves  {or  other  goods),  of  the  value 
of  $200,  to  said  A.  B.,  upon  a  credit  of  four  months ;  but,  although  said 
time  has  expired,  said  A.  B.  has  neglected  and  refused  to  pay  for  said 
goods ;  that,  in  truth,  and  as  the  defendant  then  well  knew,  said  A.  B. 
was,  at  the  time  of  such  representations,  insolvent,  and  not  in  good 
credit,  nor  safe  to  be  trusted,  nor  worth  any  thing  over  and  above  his 
debts  and  liabilities ;  that  by  means  of  said  promises  the  plaintiff  has 
wholly  lost  said  goods,  and  the  value  thereof,  to  his  damage  of  $200. 
Wherefore,  etc.     See  vol.  2,  pp.  424-430. 

Against  owner,  for  act  of  driver  of  carriage. 
{Title  amd  commencement,  as  ante,  1040.) 

That  on  the         day  of  ,  1865,  the  plaintiff  was  riding  along 

the  pubhc  highway,  in  the  town  of  Kinderhook,  in  a  one-horse  car- 
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riage,  drawn  by  one  horse,  both  the  property  of  the  plaintiff,  of  the 
Tahie  of  $500 ;  that  the  defendant  was  then  the  proprietor  of  a  stage 
and  fonr  horses,  which  were  then  passing  along  said  highway  in  the 
possession  of  the  defendant  {or  of  the  defendants  servant),  who  was 
driving  the  same ;  that  the  defendant  {or,  that  the  said  servant)  so 
carelessly  drove  and  managed  said  stage  and  horses,  that  by  reason  of 
his  negligence  said  stage  struck  the  plaintiff's  carriage,  and  overthrew 
and  broke  the  same,  and  threw  down  the  plaintiff's  horse,  breaking  his 
leg,  and  threw  the  plaintiff  out  of  his  carriage  upon  the  ground  {or 
otherwise  describe  the  injur]/  according  to  the  fact),  whereby  the  plaint- 
iff was  bruised  and  wounded,  and  was  for  sixty  days  prevented  from 
attending  to  his  business,  and  was  put  to  great  expense  in  repairing  his 
chaise,  and  in  endeavoring  to  get  healed  of  his  own  hurts,  and  he  was 
obliged  to  kill  his  said  horse  in  consequence  of  his  leg  being  broken  as 
aforesaid,  to  the  damage  of  the  plaintiff  of  $200.  Wherefore,  etc. 
See  vol.  1,  pp.  439-443. 

J^or  neglecting  to  return  execution. 

{Title  and  commenconent,  as  ante,  1040.) 

That  at  the  time  of  issuing  the  execution  hereinafter  mentioned  the 
defendant  was  sheriff  of  the  county  of  Montgomery,  in  this  State ; 
that  on  the         day  of  ,  1865,  in  an  action  in  a  justice's  court 

before  Joseph  French,  a  justice  of  the  peace  in  and  for  the  town  of 
Amsterdam,  in  the  county  of  Montgomery,  in  this  State,  wherein  this 
plaintiff  was  plaintiff,  and  one  A.  B.  defendant,  the  plaintiff  recovered 
a  judgment  duly  given  by  said  justice  against  said  A.  B.  for  $200, 
which  judgment  was  thereafter  duly  docketed  in  the  office  of  the  clerk 
of  the  county  of  Montgomery ;  that  on  the         day  of  ,  1865, 

an  execution  against  the  property  of  the  said  A.  B.  was  duly  issued  by 
'  this  plaintiff  on  said  judgment  and  directed,  and  then  delivered  to  the 
defendant  as  sheriff  of  the  county  of  Montgomery,  of  which  execution 
the ibllo wing  is  a  copy  {set  out  a  copy  with  the  indorsements)',  *  that 
although  {more  tharC)  sixty  days  elapsed  after  the  delivery  of  the  said 
execution  to  the  defendant,  and  before  the  commencement  of  this 
action,  yet  he  has,  in  violation  of  his  duty  as  such  sheriff,  failed  to 
return  the  same,  to  the  damage  of  the  plaintiff  of  $200.    Wherefore,  etc. 

For  neglecting  to  levy. 

{As  in  the  last  form  to  the  *,  then  continue  thus) :  That  aLhough  at 
the  time  of  the  said  delivery  of  said  execution  to  the  defendant  there 
was  within  said  county  personal  property  belonging  to  the  said  defend- 
ant, to-wit  {designate  it  Iriefly),  out  of  which  the  defendant  might 
have  satisfied  the  execution  {of  which  property  he  then  and  there  had 
notice) ;  nevertheless,  in  violation  of  his  duty  as  such  sheriff,  he  failed 
to  levy  the  moneys  or  any  part  thereof,  as  by  said  execution  he  was 
required  to  do,  to  the  damage  of  the  plaintiff  of  $200.  Wherefore, 
etc.     See  vol.  2,  p.  432. 
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Complaints  for  torts. 

For  false  return  to  an  execution. 

(Title  and  commencement,  as  ante,  1040.) 

That  at  the  time  of  the  issuing  and  return  of  the  execution  herein- 
after mentioned  the  defendant  was  a  constable  of  the  town  of  Amster- 
dam, in  the  county  of  Montgomery,  in  this  State  ;  that,  on  the  day 
of  ,  1865,  this  plaintiff  recovered  a  judgment,  duly  given  in  an 

action  in  a  justice's  court  before  Joseph  French,  a  justice  of  the  peace 
of  the  town  of  Amsterdam,  in  the  county  of  Montgomery,  against  one 
A.  B.  for  the  sum  of  $200  ;  that  on  the         day  of  ,  1865,  an 

execution  against  the  goods  and  chattels  of  the  said  A.  B.  was  duly 
issued  upon  said  judgment  by  the  said  justice,  and  directed  and  then 
delivered  to  the  defendant  as  such  constable,  of  which  execution  the 
following  is  a  copy  {set  out  a  copy) ;  that  the  defendant,  as  such  con- 
stable, did,  within  sixty  days  thereafter,  by  virtue  of  said  execution, 
levy  on  certain  goods  and  chattels  of  said  A.  B.,  within  said  county,  of 
a  value  sufficient  to  satisfy  said  judgment,  together  with  the  defend- 
ant's fees  and  poundage ;  that  notwithstanding  the  premises,  and  in 
violation  of  his  duty  as  constable,  he  did  not  satisfy  said  judgment  or 
any  part  thereof ;  but  has  returned  upon  said  execution  to  the  said  jus- 
tice, that  the  said  A.  B.  had  not  any  goods  or  chattels  within  the  said 
county,  whereby  he  could  cause  to  be  levied  the  amount  of  the  said 
judgment,  or  any  part  thereof,  to  the  damage  of  the  plaintiff  of  $200. 
Wherefore,  etc.     See  vol.  2,  p.  443. 

For  cm  escape. 

{Title  and  commencement,  as  ante,  1 040.) 

That  at  the  time  of  the  issuing  of  the  execution  and  of  the  escape 
hereinafter  mentioned  the  defendant  was  one  of  the  constables  of  the 
county  of  Columbia,  in  this  State ;  that  on  the         day  of  , 

1865,  in  an  action  brought  in  a  justice's  court  before  James  Miller, 
Esq. ,  a  justice  of  the  peace  of  the  town  of  Kinderhook,  in  the  said  county 
of  Columbia,  by  this  plaintiff  against  one  A.  B.  for  wrongfully  and 
unlawfully  converting  certain  personal  property  belonging  to  the 
plaintiff,  this  plaintiff  recovered  judgment  duly  given  by  said  court 
against  said  A.  B.  for  $200  ;  that  on  the         day  of  ,  1865,  an 

execution,  in  proper  form,  against  the  goods  and  chattels  and  against 
the  person  of  the  defendant  was  duly  issued  by  said  justice  upon  said 
judgment  and  delivered  to  the  defendant  as  such  constable,  which  exe- 
cution was  as  follows  {set  out  a  copy) ;  that  thereafter  the  defendant, 
as  such  constable,  at  the  town  of  Kinderhook,  arrested  said  A.  B.  pur- 
suant to  said  execution  ;  but,  in  violation  of  his  duty  as  such  constable, 
he  neglected  and  refused  to  commit  the  said  A.  B.  to  jail  as  he  was  by 
said  execution  demanded ;  and  on  the         day  of     '  ,  1865,  at 

Kinderhook  aforesaid,  the  said  defendant,  without  the  consent  of  the 
plaintiff,  unlawfully  permitted  the  said  A.  B.  to  escape,  to  the  damage 
of  the  plaintiff  of  $200.     Wherefore,  etc.     See  vol.  2,  pp.  438-443. 
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Complaints  for  torts. 

For  heeping  a  mischievous  dog,  hy  which  plaintif  was  hitten. 

{Title  and  commencement,  as  ante,  1040.) 

That  at  the  time  hereinafter  mentioaed,  the  defendant  wrongfully 
kept  a  dog,  well  knowing  him  to  be  of  a  ferocious  and  mischievous 
disposition,  and  accustomed  to  attack  and  bite  mankind  {that  the  de- 
fendant, while  he  kept  his  dog  as  aforesaid,  wrongfully  and  negli- 
gently suffered  such  dog  to  go  atlarge,  without  heing properly  guarded 
or  confined)  ;  that  on  the  day  of  ,  1865,  at  the  village 

of  Valatie,  the  said  dog,  while  in  the  keeping  of  the  defendant,  at- 
tacked and  bit  the  plaintifE,  and  wounded  him  in  the  leg,  whereby  this 
plaintifE  became  lame  and  so  remained  for  six  weeks,  and  was  thereby 
occasioned  great  pain,  and  prevented  from  going  on  with  his  business 
as  a  day  laborer,  and  was  obliged  to,  and  actually  did,  expend  $25  in 
endeavoring  to  heal  himself  of  said  wounds,  to  his  damage  of  $100. 
Wherefore,  etc.     See  vol.  2,  pp.  611-617. 

For  keeping  a  dog  accustomed  to  bite  sheep  and  other  animals 

{Title  and  commencement,  as  ante,  lOiO.) 

That  at  the  time  hereinafter  mentioned,  the  defendant  wrongfully 
kept  a  dog  {well  Tcnowin^i  him  to  he  accustomed  to  hunt,  chase,  Mte, 
worry,  and  hill  sheep,  lamis  and  other  domestic  animals),  which  said 
dog  on  the  day  of  ,  1865,  and  on  other  days,  between 

that  day  and  the  commencement  of  this  action  {wrongfully  came  upon 
the  plaintiff  ^ s  land  a/nd  there)  hunted,  chased,  bit  and  worried  ten 
sheep  and  twenty  lambs  of  the  plaintiff,  being  of  the  value  of  $200 ; 
that  by  means  thereof  five  of  the  said  sheep  and  ten  of  the  said 
lambs  of  the  plaintiff,  being  of  the  value  of  $100,  died  and  became 
of  no  value  to  the  plaintiff,  and  the  residue  of  the  said  sheep  and 
lambs  of  the  said  plaintiff,  being  also  of  great  value,  were  injured,  and 
rendered  of  no  value  to  the  plaintiff,  to  his  damage  of  $200.  Where- 
fore, etc.     See  vol.  2,  p.  616. 

Fffr  a  penalty  given  hy  statute. 

{Title  and  commsncemeni,  as  ante,  1040.) 

That  the  plaintiff  is  an  inhabitant  of  the  town  of  Athens,  in  Greene 
county  ;  that  on  the  day  of  ,  1865,  at  the  said  town  of 

Athens,  the  defendant  set  a  stationary  fish  net  in  the  creek  commonly 
called  the  Murderer's  creek,  in  the  town  of  Athens,  in  the  county  of 
Greene,  that  is  to  say,  in  a  portion  of  said  creek  running  through  said 
town,  and  contrary  to  the  provisions  of  an  act  of  the  legislature  of 
the  State  of  New  York,  entitled  "  An  act  to  prevent  the  destruction  of 
fish  in  Murderer's  creek,  in  the  town  of  Athens,"  passed  March  13, 
1838  ;  that  by  reason  thereof,  the  defendant  is  indebted  to  the  plaintiff 
in  the  penalty  and  sum  of  $10,  one-half  for  himself  and  one-half  for 
the  overseers  of  the  poor  of  said  town,  for  the  use  of  the  poor,  and  an 
action  has  accrued  to  the  plaintiff  to  recover  the  same.  Wherefore,  etc. 
See  vol.  2,  p.  458-. 
3  36 
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Complaints  for  torts. 

Against  depositary  {or  hailee)for  not  talcing  care  of  goods. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  10th  day  of  January,  1866,  the  plaintiff  delivered  to 
the  defendant  a  large  quantity  of  goods,  wares  and  merchandise,  to-wit, 
{designate  or  describe  the  articles),  of  the  value  of  $200,  to  be  by  the 
defendant  safely  and  securely  kept  for  the  plaintiff  ( for  a  reasonable 
compensation,  to  be  paid  therefor  by  the  plaintiff  to  the  defendant) ; 
and  the  said  goods,  etc.,  were  to  be  returned  and  redelivered  to  the 
said  plaintiff  when  the  said  defendant  should  be  thereafter  requested ; 
that,  although  the  said  defendant  received  the  said  goods,  etc.,  from 
the  plaintiff,  as  aforesaid,  and,  although  the  said  defendant  was  after- 
ward, on  the  1st  day  of  May,  1865,  and  before  the  commencement  of 
this  action,  requested  by  the  said  plaintiff  to  redeliver  the  said  goods, 
etc.,  to  him,  the  said  plaintiff,  yet  the  said  defendant,  not  regarding 
his  said  promise  and  undertaking,  and  his  duty,  did  not,  nor  would 
take  due  proper  care  of  and  safely  and  securely  keep  the  said  goods, 
etc.,  or  any  part  thereof,  for  the  said  plaintiff,  nor  did,  nor  would  he  at 
the  same  time  when  he  was  so  requested  as  aforesaid,  or  at  any  time 
afterward,  redeliver  the  same  to  the  plaintiff ;  but  on  the  contrary 
thereof,  he,  the  said  defendant,  so  carelessly  and  negligently  cour 
ducted  himself  with  respect  to  the  said  goods,  etc.,  and  took  so  little 
care  thereof,  that  by  and  through  the  mere  carelessness,  negligence 
and  improper  conduct  of  the  said  defendant,  and  his  servants  in  that 
behalf,  that  the  said  goods,  etc.,  were  wholly  lost  to  the  said  plaintiff, 
to  his  damage  of  $200,  etc.     Wherefore,  etc. 

Against  m,eohaniG  {or  bailed)  for  doing  worTc  badly. 

{Title  and  commencement,  as  ante,  1040.) 

That  on  the  day  of  ,  1865,  at  the  village  of  Kinderhook, 

a  written  agreement  was  made  by  and  between  the  plaintiff  and  the 
defendant,  by  virtue,  or  by  the  terms  of  which,  it  was  agreed  that  the 
defendant  should  take  down  a  certain  store  in  the  said,  village  of  Kinder- 
hook,  and  would  build  another  store  at  the  village  of  Yalatie  for  the 
said  plaintiff,  agreeably  to  certain  plans  thereof,  then  in  the  possession 
of  the  defendant ;  that  the  said  contract  was  as  follows  {set  out  a  copy) ; 
that  afterward,  and  before  the  commencement  of  this  action,  the  de- 
fendant erected  and  built  the  said  store,  with  the  appurtenances,  for  the 
plaintiff,  yet  the  said  defendant  did  not  build  the  said  store  agreeably 
to  the  said  plans,  agreement  and  particulars,  with  good  and  proper  ma- 
terials, and  in  a  sound,  substantial,  and  workmanlike  manner,  but  wholly 
neglected  and  refused  so  to  do  ;  but  on  the  contrary,  the  defendant 
erected  and  built  the  last-mentioned  store,  with  the  appurtenances,  dif- 
ferent from  and  contrary  to  the  said  plans,  agreement  and  particulars, 
and  with  bad  and  improper  materials,  and  in  a  slight,  inartificial  and 
unworkmanlike  manner,  contrary  to  the  form,  effect  and  intention  of 
the  said  plans,  specifications  and  agreement,  to  the  damage  of  the 
plaintiff  of  $200.     Wherefore,  etc. 
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Complaints  for  torts. 

Against  mechanic  for  not  using  due  care  and  sJcill  in  repairing. 

{Title  <md  coTumencement,  as  ante,  1040.) 

That  the  defendant,  being  a  watchmaka'  (or,  as  the  case  may  he),  at 
the  city  of  Albany,  N.  Y.,  the  plaintiff,  on  the  day  of  ,  1865, 

delivered  to  him  a  watch  {or  other  article)  of  the  plaintiff,  of  the  value 
of  $200,  to  be  repaired  by  the  defendant  for  reward ;  that  in  consid- 
eration of  the  premises,  the  defendant  then  undertook  said  employ- 
ment, and  to  use  due  care  and  skill  in  repairing  said  watch  {or  other 
article),  and  to  take  due  care  thereof  while  in  his  possession,  and  to  re- 
deliver the  same  to  the  plaintiff  on  request ;  that  the  said  defendant 
did  not  take  due  and  proper  care  of  the  said  watch  whilst  in  his  pos- 
session, whereby  the  said  watch  was  broken  and  injured  ;  and  he  did 
not  use  due  care  or  skill  in- repairing  the  said  watch,  but  did  his  work 
in  so  careless  and  unworkmanlike  manner,  that  no  benefit  was  derived 
therefrom,  and  the  watch  was  not  improved,  but,  on  the  contrary,  was 
materially  injured,  to  the  plaintiff 's  damage  of  $100.     Wherefore,  etc. 

Against  common  carrier  for  loss  of  goods. 

{Title  and  coinmencerruent,  as  ante,  1040.) 

That  at  the  times  hereinafter  mentioned,  the  defendant  was  a  com- 
mon carrier  of  goods  for  hire,  between  the  places  hereinafter  mentioned  ;* 
that  on  the  day  of  ,  1865,  at  Albany,  N.  Y.,  in  considera- 

tion of  the  sum  of  $  then  paid    {or   agreed  to  he  paid)  to  him 

by  the  plaintiff,  the  defendant  agreed  safely  to  carry  to  the  city  of 
TTtica,  ~k.  Y.,  and  there  to  deliver  to  James  Paywell,  or  order  {as  the 
case  was),  certain  goods,  the  property  of  the  plaintiff,  of  the  value  of 
$200,  consisting  of  {here  hriefly  describe  the  goods),  which  the  plaintiff 
then  and  there  delivered  to  the  defendant,  who  received  the  same  upon 
the  agreement  and  for  the  purposes  before  mentioned  ;  that  the  defend- 
ant did  not  safely  carry  and  deliver  the  said  goods  pursuant  to  said 
agreement   {although  on  the  day  of         ,  1865,  at  Utica,   a/nd 

hefore  the  commencement  of  this  action,  the  plai/ntiff,  or  said  James 
Paywell,  demanded  the  same  of  him) ;  but,  on  the  contrary,  the  de- 
fendant so  negligently  conducted  and  so  misbehaved,  in  regard  to  the 
same  in  his  calling  as  a  carrier,  that  they  were  wholly  lost  to  the  plaint- 
iff, to  his  damage  of  $200.     Wherefore,  etc.     See  vol.  1,  pp.  614r-650. 

For  hreach  of  carrier's  duty. 

[As  in  the  last  form  to  the*,  and  then  continue  :)   That  on  the 
day  of  ,  1865,  at  Albany,  JS".  Y.,  one  A.  B.  delivered  to  the  de- 

fendants, and  they,  as  such  carriers,  received  certain  goods,  the  property 
of  the  plaintiff,  to-wit :  {describe  the  goods)  of  the  value  of  $200,  to 
be  by  the  defendants  safely  carried  to  Port  Jackson,  in  Montgomery 
county,  N.  Y.,  and  there  to  be  delivered  to  Adam  W.  Kline,  for  a 
reasonable  reward,  to  be  paid  by  the  plaintiff  {or  as  the  case  may  be) 
therefor ;  that  the  defendant  did  not  safely  carry  and  deliver  the  said 
goods,  but,  on  the  contrary,  so  negligently  conducted,  and  so  misbe- 
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Answers. 

haved  in  regard  to  the  same  in  their  calling  as  carriers,  that  the  same 
were  wholly  lost  to  the  plaintiff,  to  his  damage  of  $200.  Wherefore, 
.etc. 

This  last  form  is  a  proper  one  to  be  used  in  those  cases  in  which  no 
special  contract  was  made  with  the  carrier,  but  it  is  sought  to  make  him 
liable  for  a  breach  of  his  duty  toward  the  public. 

Against  an  i/nnke&per  for  loss  of  a  trvmJc,  etc. 

{Title  and  commencement,  as  ante,  1040.) 

That  at  the  times  hereinafter  mentioned,  the  defendant  was  the 
keeper  of  a  common  inn  in  the  city  of  Albany,  N.  Y.,  known  as  the 
"  Merchants'  Hotel,"  that  on  the  day  of  '  ,  1865,  this  plaintiff 
was  received  by  the  defendant  into  his  said  inn  as  a  traveler  {or  guest) 
together  with  his  baggage,  to-wit,  a  trunk  {or  valise,  etc.,)  containing 
{here  designate  contents  lost),  the  property  of  the  plaintiff ;  that  the 
defendant  and  his  servants  so  negligently  conducted  themselves  in 
regard  to  the  same,  that  while  he  so  remained  at  said  inn,  as  a  traveler 
{or  guest),  his  said  trunk  {or  valise,  etc.)  was  taken  away  from  the 
room  of  this  plaintiff  by  some  person  or  persons  to  the  plaintiff 
unknown  ;  and  thereby  the  same  became  wholly  lost  to  the  plaintiff,  to 
his  damage  of  $200.  Wherefore,  etc.  As  to  the  liabilities  of  inn- 
keepers, see  vol.  ],  pp.  603-614. 

§  3.  Answers.  In  selecting  subjects  of  defense,  and  in  framing 
precedents  of  answers,  it  wiU  be  intended  to  give  such  forms  as  shall 
be  most  useful  in  practice,  and  such  subjects  as  have  been  discussed 
in  this  work.  To  give  a  form  for  every  particular  defense  wiU  not  be 
attempted,  though  it  is  believed  that  such  a  variety  wiU  be  found  as 
will  materially  assist  the  young  practitioner. 

Fornbol  jparts  of  an  a/)%swer. 
IlSr  JUSTICE'S  COUET. 


John  Doe,  plaintifiF,  j 

y. 


agst.  V  Before  David  Kennedy,  Esq. 

Eichard  Roe,  defendant.      I 

The  defendant  in  the  above,  entitled  action  answers  the  complaint 
therein,  etc.  {state  defence).  Wherefore  the  defendant  demands  judg- 
ment in  his  favor  for  costs,  etc. 

If  there  are  several  defendants,  and  there  is  a  defense  interposed  by 
one  defendant  the  commencement  may  be  changed  so  as  to  read  as 
follows  :  "  The  defendant  A.  B.,  in  the  above  entitled  action,  answers 
the  complaint,"  etc. 
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Answers. 

Non-joinder  of  plaintiffs  in  aotions  upon  contract. 

{Title  of  action.) 

The  defendant  answers  the  complaint  of  the  plaintifE  in  this  action,.' 
and  alleges  *  that  the  supposed  contract  mentioned  in  the  complaint 
was  made  by  the  said  defendant,  with  this  present  plaintiff,  and  one 
A.  B.,  jointly,  and  not  otherwise ;  that  the  said  A.  B.  is  still  living,  and 
now  resides  in  the  town  of  ,  in  the  county  of  ,  in  this 

State.  Wherefore  f  the  defendant  demands  judgment  that  this  action 
abate  and  that  judgment  be  rendered  in  his  favor  for  the  costs  of  this 
action. 

If  the  action  is  one  in  which  a  set-off  is  interposed  as  a  defense,  the 
claim  for  judgment  may  be  as  follows  : 

Wherefore  the  defendant  demands  judgment  in  his  favor  for  the  sum 
of  $200,  besides  the  costs  of  this  action. 

Non-joinder  ofplai/ntiffs  in  actions  of  tort. 

{Title  of  action.) 

{As  in  the  last  fwm  to  the  *,  then  continue:)  that  as  to  the  taking 
{or  the  converting)  of  said  horse  {or  other  property),  the  same  was,  at 
the  time  of  the  said  supposed  trespass  {or  conversion),  the  property  of 
the  plaintiff  and  one  A.  B.,  as  tenants  in  common,  and  not  of  the  plaint- 
iff alone;  that  the  said  A.  B.  is  still  living  and  now  resides  in  the  town 
of,  ,  in  the  county  of  ,  in  this  State.     Wherefore  {as 

in  the  last  form  from  the  f).  See  ante,  79. 

Non-joinder  of  defendant  in  actions  upon  contract. 

{Title  of  action.) 

{As  in  the  last  two  forms  to  the  *,  and  then  continue:)  that  the  said 
work  and  labor  mentioned  in  the  complaint  were  done,  and  the  said 
money  mentioned  was  paid  by  the  plaintifE  at  the  request  of  the  de- 
fendant, jointly  with  one  A.  B.,  who  is  still  living,  and  resides  at  the 
town  of  ,  in  the  county  of  ,  in  this  State.     Wherefore 

{as  in  tnjoo  last  forms  from  the  f). 

Action  drought  in  wrong  town. 

{Title  and  commencement,  as  above,  to  the  *,  and  then  continue  .■) 
That  the  said  plaintiff,  at  the  time  of  the  commencement  of  this  action, 
resided  and  had  a  legal  residence  in  the  town  of  Ephratah,  in  the  county 
of  Fulton  ;  and  that  the  said  defendant,  at  the  same  time,  resided  and 
had  a  legal  residence  in  the  town  of  Northampton,  in  said  county,  and 
had  not  absconded  from  his  said  residence ;  and  that  this  action  was 
brought  in  the  town  of  Perth,  in  said  county,  and  the  summons  {or 
other  process)  was  made  returnable  in  the  said  town  of  Perth,  which 
does  not  adjoin  either  the  said  town  of  Ephratah  or  Northampton. 
Wherefore,  the  defendant  demands  judgment  that  this  action  abate, 
and  that  he  recover  his  costs.     See  amte,  16-22. 


1086  PKEOEBENTS  OF  PLEADINGS. 

Answers. 

Another  action  pending. 

{Title  and  commencement,  as  ante,  1085,  to  the  *,  a/nd  then  coniAm,ue ;) 
That  at  tlie  eommencement  of  this  action  there  was,  and  still  is,  another 
action  pending  in  a  justice's  court,  before  William  Kennedy,  Esq.,  a 
justice  of  the  peace  of  the  town  of  Broadalbin,  in  Fulton  county,  in 
this  State,  beliween  the  same  parties  as  in  this  action,  and  for  the  same 
cause  as  that  set  forth  in  the  complaint  in  this  action.  Wherefore,  etc. 
{as  in  last  form).     See  vol.  2,  pp.  659-662. 

General  denial. 
{Title  of  action^ 

The  defendant,  answering  the  complaint  in  this  action,  denies  each 
and  every  allegation  thereof. 

As  to  what  matters  may  be  proved  under  a  general  denial,  see  vol. 
2,  pp.  651-656.  As  to  what  matters  must  be  specially  pleaded  by  set- 
ting them  up  in  the  answer,  see  vol.  2,  pp.  656-659. 

General  denial  of  one  of  several  causes  of  action. 

{Title  of  action.) 

The  defendant,  answering  the  first  cause  of  action  contained  in  the 
complaint  in  this  action,  denies  each  and  every  allegation  of  the  com- 
plaint respecting  the  same.     See  vol.  2,  pp.  651-656. 

Specific  denial. 
{Title  of  action.) 

The  defendant,  answering  the  complaint  in  this  action,  denies  that 
he  ever  indorsed  said  note  mentioned  therein. 

Infancy  of  defendoMt  y  action  on  contract. 

{Title  and  commencement,  as  ante,  1084.) 

That  at  the  time  of  making  the  supposed  contract  {and  on  delivery 
of  the  goods,  or  other  consideratiori)  alleged,  he  was  under  the  age  of 
twenty-one  years,  to-wit,  twenty  years  of  age.  Wherefore,  etc.  See 
vol.  2,  pp.  662-672. 

Infancy  of  defendant ;  actions  for  torts. 

{Title  and  commencem.ent,  as  ante,  1084.) 

That  at  the  time  of  the  supposed  wrongful  acts  and  grievances  alleged 
in  the  complaint,  said  horse  was  in  the  possession  of  the  defendant,  by 
virtue  of  a  contract  of  bailment  for  hire,  and  that  the  alleged  beating, 
and  the  fatiguing  by  over-driving  occurred  and  took  place  through  the 
unskillfulness  and  the  want  of  knowledge,  discretion,  and  judgment  of 
the  defendant ;  that  on  the  termination  of  the  contract  of  IJailment,  the 
d^endant  returned  and  redelivered  said  horse  to  the  plaintiff  in  full 
life  ;  that  at  the  time  of  the  bailment,  and  of  the  committing  of  the 
supposed  wrongful  acts  and  grievances,  the  defendant  was  an  infant 


PRECEDENTS  OF  PLEADINGS.  1087 

Answers. 

under  the  age  of  twenty-one  years,  to-wit,  of  twenty  years  of  age. 
Wherefore,  etc.     See  vol.  2,  pp.  662-672. 

Insamiiy  of  defendcmt. 

{Title  and  commencement,  as  ante,  1084.) 

That  at  the  time  of  making  the  alleged  promise  (or  agreement,  or,  of 
eooecuting  the  alleged  deed),  the  defendant  was  of  unsound  mind,  and 
thereby  incapable  of  making  {or  executing)  and  understanding  the  same, 
as  the  plaintiff  then  well  knew.  Wherefore,  etc.  See  vol.  2,  pp. 
672-675  ;  see  also  the  next  form. 

Intoxication  of  defendant. 

{Title  and  commencement,  as  ante,  1084.) 

That  before,  and  at  the  time  when  the  defendant  made  the  said 
promissory  note  {or  indorsed  it),  he  was  so  drunken,  intoxicated,  and 
under  the  influence  of  intoxicating  liquor,  and  thereby  so  entirely  de- 
prived of  sense,  understanding,  and  the  use  of  his  reason,  as  to  be 
unable  to  comprehend  the  meaning,  object,  nature,  or  effect  of  the  said 
promissory  note  {or  indorsement),  or  to  contract  or  promise  thereby, 
of  all  which  premises  the  plaintiff,  before  and  at  the  time  when  he, 
the  defendant,  made  the  said  note  {or  indorsed  it),  and  always  since, 
had  full  knowledge  and  notice.  Wherefore,  etc.  See  vol.  2,  pp.  675- 
678. 

jtiescission  of  contract. 

{Title  and  commencement,  as  ante,  1084.) 

That  after  the  making  of  the  contract  alleged  in  the  complaint,  it 
was  agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 
said  contract  should  be  waived,  abandoned  and  rescinded,  and  they 
then  waived,  abandoned,  and  rescinded  the  same  accordingb^  Where- 
fore, etc.     See  vol.  2,  pp.  62-74. 

Coverture  of  the  defendant. 

{Title  a/nd  commiencement,  as  ante,  1084.) 

That  at  the  time  of  making  the  promissory  note  mentioned  in  the 
complaint,  the  defendant  was  and  still  is  a  married  woman,  the  wife  of 
one  John  Smith  ;  that  said  note  was  not  given  in  or  about  the  carrying 
on  of  any  separate  business  by  defendant,  nor  for  property  purchased 
by  her,  nor  does  said  note  relate  to  defendant's  separate  estate,  nor  was 
it  made  for  the  benefit  thereof.  Wherefore,  etc.  See  vol.  2,  pp. 
311-323. 

Alteration  of  instrument  without  consent. 

{Title  and  comTnenpeTnent,  as  ante,  1084.) 

That  after  the  making  {or  acceptance)  and  issue  of  said  promissory 
note  {or  hill)  and  before  the  commencement  of  this  action,  the  same 
was  materially  altered,  without  the  consent  of  the  defendant,  by  adding 
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the  signature  of  A.  B.  as  a  joint  maker  thereof  {or,  iy  cutting  of  the 
signature  of  one  A.  B.  who  was  a  joint  maker  thereof,  or  hy  adding 
the  words  '■'■poAfable  at  or  otherwise,  as  the  case  may  he).  Wherefore, 
etc.     See  vol.  2,  pp.  682-694. 

Illegal  demand  ;  money  lost  at  play. 

{Title  and  comrrbenoement,  as  ante,  1084.) 

That  heretofore,  to-wit,  on  the  day  of  ,  1865,  at  the  city 

of  Albany,  N.  Y.,  the  defendant  and  the  plaintiff  played  together  at  a 
game  of  chance  called  ,  for  stakes,  upon  credit,  and  not  for  ready 

money  ;  and  at  said  gaming  the  plaintiff  won  $  of  the  defendant, 

which  he  did  not  pay ;  that  thereafter  the  defendant  gave  the  plaintiff 
the  note  mentioned  in  the  complaint  for  said  money  so  staked  and  lost 
at  play.     Wherefore,  etc.     See  vol.  2,  pp.  403-405. 

Note  given  for  liquors  sold  without  license. 

{Title  and  commencement,  as  ante,  1084.) 

That  the  only  consideration  for  said  note  was  for  the  sale  of  strong  or 
spirituous  liquors,  sold  by  {the  payee  of  the  note),  in  quantities  less  than 
five  gallons  to  said  defendant,  in  the  town  of  ,  and  county  of  , 

the  said  {the  seller),  at  the  time  of  such  sale,  having  no  license  for  the 
sale  thereof,  as  required  by  the  Laws  of  18  ,  either  grocer  or  tavern 
license ;  that  the  said  note  was  transferred  to  the  plaintiff  after  it  was 
due,  and  without  consideration,  and  after  he  had  full  knowledge  of  the 
foregoing  facts.     Wherefore,  etc.     See  vol.  2,  pp.  714,  715. 

Higher  security  taken. 

{Title  and  co7nmencement,  as  ante,  1084.) 

That  after  said  account  {or  note,  or  other  sim%>le  contract  debt) 
became  due,  and  before  the  commencement  of  this  action,  the  plaintiff 
and  this  defendant  agreed  that  the  defendant  should  give  the  plaintiff 
his  bond  under  seal  {or  should  confess  judgment  to  the  plaintiff ),  for 
said  sum  so  due  ;  that  in  pursuance  of  said  agreement,  this  defendant, 
on  the  day  of  ,  18     ,  gave  to  the  plaintiff  his  bond  under 

seal,  in  the  penal  sum  of  $  ,  conditioned  for  the  payment  by  him 

to  said  plaintiff  of  said  sum  of  $         ,  so  due,  on  the  day  of         , 

18  ,  at  the  city  of  Albany,  N.  Y.,  with  interest.  Wherefore,  etc. 
See  vol.  2,  pp.  724-728. 

Former  action  ;  and  judginent for  defendant. 

{Title  and  comm,encem,ent,  as  ante,  1084.) 

That  after  the  supposed  cause  of  action  in  the  complaint  in  this  ac- 
tion mentioned  had  accrued,  and  before  the  commencement  of  this 
action,  and  on  the  day  of  ,  18     ,  at  the  town  of  EJinder- 

hook,  Columbia  county,  in  this  State,  in  an  action  brought  before  James 
Miller,  a  justice  of  the  peace  in  and  for  said  town  and  county,  by  the 


PRIJCEDENTS  OF  PLEADINGS.  1089 

Answers. 

present  defendant  against  the  present  plaintiff,*  for  the  same  cause  of 
action  as  that  set  forth  in  the  complaint  in  this  action,  the  said 
present  defendant  recovered  judgment  duly  given,  upon  the  merits 
thereof,  against  the  said  present  plaintiff,  for  $200  {or  state  the  judgment 
given),     wherefore,  etc.     See  vol.  2,  p.  740. 

Former  action  hy  defendant,  and  plaintiff  set  off  his  dem,and. 

{As  in  the  last  form  to  the  *,  then,  continue :)  in  an  action  arising 
upon  contract,  and  in  which  a  set-off  was  allowable,  the  present  defend- 
ant recovered  judgment  duly  given,  upon  the  merits  thereof,  against  the 
present  plaintiff,  for  the  sum  of  $200,  with  the  costs  of  action  ;  that  in 
the  said  action  before  the  said  James  Miller,  f  the  present  plaintiff  did 
set  off  against  the  said  demand  of  the  present  defendant  the  same 
cause  of  action  now  set  forth  in  the  present  plaintiff's  complaint,  which 
cause  of  action  so  set  off  as  aforesaid,  with  the  other  matters  in  ques- 
tion, were  then  and  there  heard,  tried  and  determined  by  the  said  court, 
before  the  said  James  Miller.  Wherefore,  etc.  See  vol.  2,  p.  Y36. 

Former  action  in  which  plaintiff  ought  to  have  set  off,  iut  did  not. 

{As  in  the  last  two  forms  to  the  f ,  then  continue :)  The  present  plaint- 
iff did  neglect  to  plead  or  set  off  his  demand,  mentioned  in  his  com- 
plaint as  his  cause  of  action,  against  the  demand  of  the  defendant  in  the 
action  aforesaid,  before  said  James  Miller  ;  and  that  the  action  before  the 
said  James  Miller  was  commenced  after  the  cause  of  action  mentioned 
in  this  complaint  had  accrued.  Wherefore,  etc.     See  vol.  2,  p.  738. 

Former  recovery  Tyy  plaintiff  for  same  cause  of  action 
{Title  and  commencement,  as  ante,  1084.) 

That  on  the  day  of  ,18     ,  at  the  town  of  Kinderhook, 

in  Columbia  county,  in  this  State,  in  an  action  brought  before  James 
Miller,  a  justice  of  the  peace  in  and  for  said  town  and  county,  and  at  a 
court  then  and  there  held  by  and  before  him,  the  said  plaintiff  com- 
plained for  the  same  caUse  of  action  mentioned  and  set  forth  in  the 
complaint  as  the  cause  of  action  herein  ;  that  such  proceedings  were 
thereupon  had  in  said  court,  that  on  the  day  of  j  18     , 

at  the  said  town  of  Kinderhook,  the  said  plaintiff,  by  the  judgment  of 
the  said  court,  recovered  against  the  said  defendant,  by  a  final  judg- 
ment on  the  merits,  the  sum  of  $200  for  same  cause  of  action  mentioned 
in  the  complaint  therein,  with  the  costs  of  suit,  etc.  Wherefore,  etc. 
See  vol.  2,  p.  735. 

Hecoupment  in  action  for  goods  sold,  alleging  hreach  of  warranty  on 

the  sale. 

{Title  and  commencement,  as  ante,  1084.) 

That  the  said  goods  were  sold  and  delivered  in  the  piece  or  package, 
and  without  an  opportunity  for  the  defendant  to  examine  the  same  ;  and 
137 
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that  at  the  time  of  the  sale  of  the  same  it  was  represented  and  agreed  by 
the  said  {seller,  or  plaintiff),  that  the  same  should  be  free  from  any  defect 
or  injury,  and  would  be  marketable  ;  whereas,  in  fact,  a  portion  of  said 
goods,  being  dry  goods  and  hosiery,  were  unmarketable,  defective,  and 
injured,  and  the  colors  of  the  same  were  destroyed  and  changed,  which 
was  unknown  to  the  defendant  at  the  time  of  the  sale  and  delivery, 
whereby  the  defendant  sustained  damage  to  the  extent  of  $100,  being 
the  amount  of  the  price  of  the  goods  so  injured  or  defective  ;  which  said 
last-mentioned  amount  the  defendant  claims  shall  be  deducted  from 
the  amount  that  may  be  proved  against  him  on  the  trial  of  this  action. 
Wherefore  the  defendant  demands  judgment  that  his  said  damages  be 
deducted  from  the  plaintiff's  demand.     See  vol.  2,  p.  757. 

Recoupment  in  cm  action  upon  a  note  given  for  property  sold,  and  a 
ireach  qf  warrant/y  on  the  sale. 

{Title  and  commencement,  as  ante,  1084.; 

That  the  said  note  was  not,  before  it  became  due,  transferred  and 
delivered  to  the  plaintiff  for  value ;  that  the  said  note  was  made  and 
delivered  by  the  defendant  to  one  A.  B.,  who  was  at  that  time  an  agent 
or  servant  of  the  plaintiff,  and  acting  as  such  on  behalf  of  the  plaintiff 
in  that  transaction,  in  exchange  for  a  quantity  of  segars,  which  was 
sold  by  sample  at  that  time  by  said  A.  B.  as  such  agent ;  that  when 
said  segars  were  delivered  to  this  defendant,  they  did  not  correspond 
with  the  samples,  and  were  not  worth  more  than  $100  ;  that  as  soon  as 
the  defendant  learned  the  character  of  said  segars,  he  offered  to  said 
A.  B.,  as  such  agent,  to  I'eturn  them,  which  he  is  still  ready  and  will- 
ing to  do.  Wherefore  the  defendant  claims  judgment  that  he  may  re- 
coup $100,  the  amount  of  his  damages  in  this  behalf,  from  the  amount 
of  said  note. 

Setoff. 

{Title  and  commencement,  as  ante,  1084.) 

That  before,  and  at  the  time  of  the  commencement  of  this  action, 
the  plaintiff  was,  and  still  is,  indebted  to  the  defendant  in  the  sum  of 
$200  for  the  following  cause :  {here  state  the  cause  of  action  or  matter 
relied  on  as  a  set-off),  out  of  which  said  sum  of  money  so  due  to  the 
defendant,  which  exceeds  the  amount  of  the  plaintiff's  demand,  he 
hereby  offers  to  set  off  to  the  plaintiff  so  much  as  will  be  suflBcient  to 
satisfy  the  plaintiff's  damages  or  demand,  if  any,  in  respect  to  the  al- 
leged matters  complained  of  in  the  complaint.  Wherefore  the  defend- 
ant demands  judgment  against  the  plaintiff  for  the  balance  due  from 
him  to  the  defendant,  together  with  costs,  etc.     See  vol.  2,  p.  766. 

Statute  of  limitations. 

{Title  and  covn/mencement,  as  ante,  1084.) 

That  the  cause  of  action  stated  in  the  complaint  did  not  accrue 
within  six  {or  other  number,  as  the  case  may  he)  years  before  the 
commencement  of  this  action.  Wherefore,  etc.  See  vol.  2,  pp.  779- 
821.  ^^ 
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Release. 

[Title  and  commencement^  as  a/nte,  1081.) 

That  after  the  making  of  the  contract  {or  other  instrument),  and  the 
alleged  breach  thereof  {or  after  committing  the  supposed  wrongs  or 
grievances),  in  the  complaint  mentioned,  and  before  the  commencement 
of  this  action,  to-wit :  on  the  day  of  ,  18     ,  the  plaintiff, 

in  consideration  of  $10,  by  deed  released  this  defendant  from  the  claim 
set  up  in  the  complaint  {or,  executed  to  this  defendant  a  release  of 
which  the  following  is  a  copy,  giving  copy).  Wherefore,  etc.  See  vol. 
2,  pp.  821-831. 

Arbitrament  and  award. 

{Title  and  commenceTnent,  as  ante,  1084.) 

That  after  the  maturity  of  the  note  {or  after  the  accruing  of  the  other 
cause  of  action)  mentioned  in  the  complaint,  to-wit :  on  the  day 

of  ,  18     ,  the  plaintiff  and  the  defendant  (5y  their  bonds  of  ar- 

bitration) mutually  submitted  the  demand  alleged  in  the  complaint 
{among  other  controversies)  to  the  arbitration  of  one  A.  B.,who,  there- 
after and  before  the  commencement  of  this  action,  to-wit :  on  the 
day  of  ,  18     ,  by  his  award  duly  made  and  pubhshed,  awarded 

that,  etc.  {stating  the  substance  of  the  award) ;  that  the  defendant,  on 
the  day  of  ,  18     ,  and  before  the  commencement  of  this 

action,  duly  performed  the  said  award  on  his  part  by  {here  state  pay- 
ment or  tender,  etc.,  as  the  case  may  be).  "Wherefore,  etc.  See  vol.  2, 
pp.  831-869. 

Accord  a/nd  satisfaction. 

{Title  and  commsncement,  as  ante,  1084.) 

That  after  making  the  contract  {or  other  instrument)  and  the  alleged 
breach  thereof  {or,  after  committing  the  supposed  grievances),  in  the 
complaint  mentioned,  and  before  the  commencement  of  this  action,  to- 
wit  :  on  the  day  of  j  18  ,  this  defendant  delivered  to  the 
plaintiff,  and  the  plaintiff  accepted  and  received  from  the  defendant 
$200  {or  one  valuable  horse),^  in  full  satisfaction  and  discharge  of  the 
damages  {or  moneys,  or  liability,  or  debt,  or  as  the  case  may  be)  in  the 
complaint  mentioned,  and  of  all  the  damages  by  the  plaintiff  sustained 
by  reason  of  the  non-performance  {or  non-payment,  or  neglect,  or  acts) 
therein  alleged.     Wherefore,  etc.     See  vol.  2,  pp.  869-880. 

Tender  of  payment. 

{Title  and  commencement,  as  ante,  1084.) 

That  before  the  commencement  of  this  action,  and  on  the  day  of 
,18  ,  at  Kinderhook,  N.  Y.,  this  defendant  tendered  to  the 
plaintiff  $200  in  payment  of  said  note  and  interest  {or  other  indebted- 
ness), but  he  refused  to  receive  the  same  ;  that  this  defendant  has  ever 
since  remained,  and  still  is,  ready  and  willing  to  pay  to  the  plaintiff  said 
sum,  but  the  plaintiff  has  hitherto  refused  to  receive  the  same;   that 
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this  defendant  now  brings  the  said  sum  of  $200  into  court  {or  if  al- 
ready put  into  court,  that  this  defenda/nt  has  paid  said  sum  of  $200 
into  this  court  in  this  action)  ready  to  be  paid  to  the  plaintiff,  if  he  will 
accept  the  same.     Wherefore,  etc.     See  vol.  2,  p.  880. 

Justification  of  entry  into  plaintiff's  house,  and  seizing  his  goods 
under  an  execution  against  him. 

{Title  and  commencement,  as  ante,  1084.) 
First  defense.  A  general  denial.  See  ante,  1086.  , 
Second  defense.  And  for  a  further  answer  in  this  action  the  defend- 
ant says,  that  heretofore,  to-wit,  on  the  day  of  ,1%,  one 
John  Doe  duly  recovered  a  judgment  in  a  civil  action  against  this 
plaintiff,  Richard  Eoe,  before  one  Harley  Bartlett,  then  {amd  now)  a 
justice  of  the  peace  in  and  for  the  town  of  Mayfield,  in  the  county  of 
Fulton,  in  this  State  {here  state  the  manner  of  obtaining  the  judgment 
as  stated  in  an  action  upon  a  justice^ s  judgment,  down  to  and  in- 
cluding the  rendition  of  judgment,  as  in  the  form,  ante,  ,  ,  and 
then  continue) ;  that  afterward,  to-wit,  on  the  day  of  , 
18  ,  the  said  justice  duly  and  legally  issued  an  execution  upon  the 
said  judgment,  which  execution  was  as  follows  {set  out  a  copy) ;  that 
said  execution  was  on  the  same  day  delivered  to  this  defendant,  who 
then  was  {and  now  is)  a  constable  of  the  county  of  Fulton  ;  that  after- 
ward, and  before  the  return  day  of  the  said  execution,  this  defendant, 
as  such  constable,  and  by  virtue  of  said  execution,  did  peaceably  and 
quietly  enter  the  dwelling-house  of  this  plaintifi  (the  outer  door  thereof 
being  then  open),  in  order  to  seize  upon,  levy  and  take  in  execution  the 
goods  and  chattels  of  this  plaintiff ;  that  in  so  entering  upon  said 
premises  the  defendant  did  not  make  any  unnecessary  noise,  nor  do 
any  unnecessary  damage,  nor  remain  longer  than  necessary  to  execute 
the  said  process ;  that  afterward,  to-wit,  on  the  day  of  , 
18  ,  and  before  the  return  day  of  said  execution,  the  defendant  at  the 
time  aforesaid  did  duly  sell  the  goods  and  chattels  so  levied  upon,  for 
the  sum  of  $200  ;  that  afterward,  to-wit,  on  the  day  of  , 
18  ,  and  on  the  return  day  of  said  execution,  the  defendant  duly  re- 
turned said  execution  to  the  said  justice,  Harley  Bartlett,  and  on  the 
same  day  also  paid  over  the  said  $200  to  said  justice,  as  by  said  execution 
he  was  commanded ;  that  the  said  levy  and  sale  are  the  same  acts,, 
and  constitute  the  same  cause  of  action  alleged  in  plaintiff's  complaint. 
Wherefore,  etc.     See  vol.  2,  pp.  433-436,  550. 

Justification  of  trespass  by  reason  of  defective  fences. 

{Title  and  commencement,  as  ante,  1084.) 

First  defense.  A  general  denial     See  ante,  1086. 

Second  defense.  That  the  plaintiff  and  the  defendant  occupy  farms 
which  adjoin  each  other,  and  which  are  separated  by  a  line  fence  which 
the  plaintiff  was  legally  bound  to  keep  in  repair ;  that  the  plaintiff,  and 
all  other  tenants  or  occupants  of  the  plaintiff's  farm,  which  is  the  same 
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premises  mentioned  in  the  complaint,  from  a  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  have  repaired  and  ought  to  repair  said 
fence  ;  and  the  plaintiff,  at  and  before  the  times  mentioned  in  the  com- 
plaint, ought  to  have  repaired  and  maintained  said  fence  so  as  to  pre- 
vent the  cattle  of  the  defendant  from  escaping  on  to  the  land  of  the 
plaintiff  {if  the  obligation  to  maintain  the  fence  rests  in  agreement, 
allege  it  accordingly) ;  that  the  plaintiff  neglected  to  keep  the  said 
fence  in  repair,  by  means  whereof  the  cattle  of  the  defendant  escaped 
over  the  said  fence,  and  on  the  premises  of  the  plaintiff,  and  thereby, 
and  without  the  fault  of  the  defendant,  was  committed  the  supposed 
injury  in  the  complaint  alleged ;  that  the  defendant,  as  soon  as  he  had 
notice  of  the  escape  of  the  said  cattle,  entered  upon  the  plaintiff's  prem- 
ises for  the  sole  purpose  of  driving  said  cattle  therefrom,  and  the  de- 
fendant did  then  drive  the  said  cattle  off  from  the  plaintiff's  premises 
as  soon  as  possible,  and  doing  no  unnecessary  damage,  which  said  acts 
are  the  supposed  wrongs  and  injuries  in  the  complaint  mentioned  and 
alleged.     W  heref ore,  etc.     See  vol.  2,  pp.  601-503. 

Justification  for  taking  property  ;  damage  feasant. 

{Title  and  commencement,  as  ante,  1084.) 

That  at  the  times  mentioned  in  the  complaint,  this  defendant  {or  one 
A.  £.)  was  lawfully  possessed  of  the  real  property  upon  which  the 
{cattle)  therein  mentioned  were  taken,  to-wit,  a  certain  meadow  called, 
etc.  {or  describe  as  the  fact  may  be) ;  that  the  {cattle)  alleged  in  the 
complaint  to  have  been  taken  and  carried  away  by  the  defendant  were, 
at  the  time  therein  stated,  wrongfully  upon  the  said  premises  of  the 
said  defendant  {or  of  one  A.  JB.),  and  then  and  there  incumbering  the 
same  and  doing  damage  thereon  ;  that  {acting  by  the  com,mand  of  the 
said  A.  £.)  this  defendant  then  and  there  took  said  property,  and  re- 
moved the  same  away  to  a  convenient  distance,  doing  no  unnecessary 
damage  thereto,  and  there  left  the  same  for  the  use  of  the  plaintiff ; 
that  these  acts  are  the  same  of  which  the  plaintiff  complains  in  his  com- 
plaint.    Wherefore,  etc.     See  vol.  2,  p.  506. 

Eviction  of  tenant. 
{Title  and  commencement,  as  ante,  1084.) 

That  after  makfng  of  the  lease  {or  after  the  letting)  mentioned  in 
the  complaint,  and  before  any  part  of  the  rent  in  the  complaint  de- 
manded became  payable,  the  plaintiff"  forcibly  entered  upon  the  premises, 
and  removed  the  defendant  therefrom  {or  from  apart  thereof,  describ- 
ing the  part),  and  kept  him  out  of  possession  from  thence  until  the 
day  of  ,18     {or  until  after  the  rent  becamie,  due).  Where- 

fore, etc.     See  vol.  1,  pp.  366-373. 

Surrender  of  premises. 
{Title  am.d  commencement,  as  ante,  1084.) 

That  before  the  rent  claimed  in  the  complaint  became  due  {or  before 
the  alleged  breaches,  or  the  breaches  by  this  defense  answered)  the  de- 
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fendant  surrendered  to  the  plaintiff  the  demised  premises,  and  all  the 
residue  of  the  said  term  then  to  come,  and  unexpired  therein,  and  the 
plaintiff  then  accepted  such  surrender,  and  took  possession  of  the  said 
premises.     Wherefore,  etc.     See  vol.  1,  pp.  359-364. 

Want  or  failure  of  consideration. 

{Title  and  commencement,  as  ante,  1084.)    . 

That  the  bill  {or  note)  mentioned  in  the  complaint  was  accepted  {or 
given)  by  the  defendant,  for  the  price  of  goods  to  be  sold  and  delivered 
by  the  plaintiff  to  the  defendant  before  the  said  bill  {or  note)  should 
become  due ;  that  the  defendant  has  always  been  ready  and  willing  to 
buy  and  accept  said  goods  from  the  plaintiff,  and  has  duly  performed  all 
the  conditions  on  his  part ;  that  the  plaintiff  has  not  sold  or  delivered 
the  same  to  the  defendant  {though  the  defendant,  on  the  day  of 

,l%,at  ,  duly  requested  him  so  to  do) ;  that,  except 

as  aforesaid,  there  never  was  any  consideration  for  the  acceptance  or 
payment  of  said  bill  {or  giving  as  payment  of  said  note)  by  the  defend- 
ant. Wherefore,  etc.  See  vol.  1,  pp.  188-210,  758-768 ;  vol.  2,  p. 
902. 

Statute  of  frauds;  leasing  or  sale  of  lands. 

{Title  and  commencement,  as  ante,  1084.) 

That  neither  the  said  lease,  though  for  a  longer  period  than  one  year 
{or  said  contract  for  the  sale  of  said  lands),  nor  any  note  or  memoran- 
dum thereof  expressing  the  consideration,  was  ever  in  writing,  and  sub- 
scribed by  the  defendant  by  whom  the  lease  {or  sale)  is  alleged  to  have 
been  made,  or  by  any  lawfully  authorized  agent  of  said  defendant  {nor 
was  said  agreement  ever  partly  performed).  Wherefore,  etc.  See  vol. 
2,  pp.  273-284.  . 

Statute  of  frauds;  agreement  not  to  heperfornied  within  one  yea/r. 

{Title  and  commencement,  as  ante,  1084.) 

That  although  the  said  agreement  by  its  terms  was  not  to  be  per- 
formed within  one  year  from  the  making  thereof,  neither  said  agree- 
ment nor  any  note  or  memorandum  thereof  {expressing  the  considera- 
tion) was  ever  in  writing,  and  subscribed  by  the  said  defendant,  who  is 
sought  to  be  charged  therewith,  or  by  his  lawful  agent.  Wherefore, 
etc.     See  vol.  2,  pp.  245-257. 

Statute  of  frauds  ;  promise  to  answer  for  debt  or  default  of  another. 

{Title  and  commencement,  as  ante,  1084.) 

That  the  supposed  promise  in  the  complaint  alleged  is  a  special 
promise  to  answer  for  the  debt  {or  default,  or  miscarriage)  of  another 
person,  to-wit,  of  one  A.  B.  in  said  complaint  mentioned  ;  that  no  note 
or  memorandum  of  such  contract  {expressing  any  consideration)  was 
made  in  writing,  or  subscribed  by  the  party  to  be  charged  therewith, 
to-wit,  this  defendant  (fmt  on  the  contrary,  the  same  was  wholly  with- 
out consideration.     Wherefore,  etc.     See  vol.  2,  pp.  257-273. 
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Statute  of  frauds  ;  sale  of  personal  property. 

{Title  and  eommenoement,  as  ante,  1084.) 

That  although  the  alleged  contract  was  for  the  sale  of  goods  {or 
chattels,  or  things  in  action)  for  the  price  of  |50  or  upwards,  no  note 
or  memorandum  thereof  was  ever  made  in  writing,  and  subscribed  by 
the  said  defendant  sought  to  be  charged  thereby,  or  by  his  lawful  agent ; 
nor  did  the  said  defendant  accept  or  receive  any  part  of  such  goods  {or 
any  of  the  evidences  of  such  things  in  action) ;  nor  did  the  said  de- 
fendant at  the  time  pay  any  part  of  the  purchase-money.  "Wherefore, 
etc.     See  vol.  2,  pp.  110-126. 

JPayTnent. 

{Title  and  commencement,  as  ante,  1084.) 

That  before  the  commencement  of  this  action  the  defendant  satisfied 
and  discharged  the  plaintiff 's  claim  by  payment.  "Wherefore,  etc.  See 
vol.  2,  pp.  907-928. 

Payment  hy  bill  or  note. 

{Title  and  commencement,  as  cunte,  1084.) 

That  after  the  accruing  of  the  alleged  debt,  and  before  the  com- 
mencement of  this  action,  the  defendant  delivered  to  the  plaintiff,  and 
the  plaintiff  received  from  him,  for  and  on  account  of  said  debt,  a  bill 
of  exchange  drawn  by  the  plaintiff  upon,  and  accepted  by  the  defend- 
ant {or  a  promissory  note  made  hy  the  defe^idant),  for  the  sum  of  $200, 
payable  to  the  plaintiff,  or  order  {or  hearer)  at  three  months  after  date, 
which  period  had  not  elapsed  at  the  commencement  of  this  action. 
"Wherefore,  etc.     See  vol.  2,  pp.  918-922. 

Duress  hy  imprisonment. 

{Title  cmd  commencement,  as  am,te,  1084.) 

That  the  defendant  at  the  time  of  the  making  of  the  said  {contract), 
was  impressed  by  the  said  plaintiff  {oMd  others  in  collusion  with  hint), 
and  then  and  there  detained  until,  by  the  force  and  duress  of  impris- 
onment, the  defendant  made  and  delivered  the  same.  "Wherefore,  etc. 
See  vol.  2,  p.  928. 

Duress  hy  threats. 

{Title  and  cormnencement,  as  ante,  1084.) 

That  the  instrument  in  the  complaint  mentioned  was  obtained  from 
the  defendant  by  the.  plaintiff  {am,d  others  in  collusion  with  him)  by 
duress  of  the  defendant  in  threatening  {or  heating')  the  defendant,  in 
consequence  of  which,  and  in  fear  and  apprehension  thereof,  the  de- 
fendant executed  the  instrument.     "Wherefore,  etc.     See  vol.  2,  p.  928. 
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Contract  or  instrument  obtained  hy  fraud. 

{Title  and  commencement,  as  ante,  1084:.) 

That  the  plaintiff  induced  the  defendant  to  make  the  note  mentioned 
in  the  complaint,  by  representing  that  said  plaintiff  was  authorized  by 
one  A.  B.,  to  whom  defendant  owed  the  amount  of  the  note,  to  take  a 
note  to  himself  in  satisfaction  of  such  debt ;  that  the  said  representa- 
tion was  false,  and  was  made  with  intent  to  deceive  and  defraud  this 
defendant ;  that  the  defendant  received  no  consideration  whatever  for 
said  note.     Wherefore,  etc. 

Usury  in  making  note. 

{Title  and  com^mencement,  as  ante,  1084:.) 

That  the  note  mentioned  in  the  complaint  was  made  and  delivered 
to  the  plaintiff  upon  the  usurious  agreement  between  the  defendant 
and  the  plaintiff,  that  the  defendant  should  pay  the  plaintiff,  and  that 
the  plaintiff  should  i-eceive,  reserve  and  secure  to  himself,  for  the  loan 
of  the  money  for  which  said  note  was  given,  a  greater  sum  than  at  the 
rate  of  six  per  cent  per  annum,  to-wit,  at  the  rate  of  {ten)  per  cent  per 
annum  ;  that  the  said  sum  was  deducted  and  reserved  from  the  amount 
of  said  note  by  the  plaintiff,  and  the  balance  only  paid  to  this  defend- 
ant ;  that  is  to  say,  that  thiS  defendant  agreed  to  pay,  and  the  plaintiff 
agreed  to  receive  the  sum  of  {twenty-five)  dollars  for  said  loan,  the 
plaintiff  reserving  and  securing  to  himself  for  the  loan  of  money  on 
the  said  note,  until  the  maturity  thereof,  the  sum  of  {twenty-fime)  dol- 
lars.    "Wherefore,  etc.     See  vol  1,  pp.  559-579. 

Cause  of  action  assigned. 

{Title  and  commsncement,  as  amte,  1084:.) 

That  after  the  sale  and  delivery  of  the  goods  {or  other  cause  of 
action)  in  the  complaint  mentioned,  and  before  the  commencement  of 
this  action,  the  plaintiff"  duly  assigned  his  cause  of  action  against  this 
defendant  arising  therefrom  {or  said  judgment,  or  other  thing  in 
action)  to  one  A.  B.,  who  then  became,  and  who  still  is  the  lawful 
owner  and  holder  thereof.     Wherefore,  etc. 

Mistalce  in  amiount  of  note. 

{Title  and  commencement,  as  ante,  1084:.) 

That  the  said  note  was  given  upon  a  settlement  of  account  between 
the  defendant  and  the  plaintiff,  and  was  intended  by  them  to  be  made 
and  received  for  the  sum  of  $100,  then  claimed  by  the  plaintiff  to  be 
the  amount  due  him  from  the  defendant ;  but  that  when  it  was  made, 
it  was,  by  mistake  of  the  parties,  given  for  the  sum  of  $200  mentioned 
in  the  complaint,  instead  of  the  sum  of  $100,  which  was  all  that  was 
due ;  and  as  to  the  excess,  to-wit,  $100,  there  is  not,  and  never  was,  any 
consideration.     Wherefore,  etc. 
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License. 

{Title  and  Gommencement,  as  ante,  1084.) 

That  on  the        day  of  ,18         (and  at  va/rious  tirrbes 

between  that  day  and  the        day  of  ,  18    ),  the  plaintiff 

gave  to  this  defendant  license  to  enter  {etc.,  according  to  the  facts) ; 
that  under  and  in  pursuance  of  said  license  of  the  plaintiff,  the  de- 
fendant did  enter  {etc.,  state  acts  of  the  defendant  according  to  the 
facts),  which  acts  are  the  same  of  which  the  plaintiff  complains ;  and 
the  defendant  denies  each  and  every  allegation  of  the  complaint  incon- 
sistent with  the  foregoing.    Wherefore,  etc.     See  vol.  2,  pp.  483-490. 

Lien  for  services. 

{Title  a/rbd  commencement,  as  ante,  1084.) 

That  said  goods  and  chattels  were  manufactured  by  the  defendant  as 
a  carpenter  and  joiner  {or  as  the  case  moAj  he) ;  and  that  he  detained 
them  by  virtue  of  his  lien  as  a  mechanic,  and  the  manufacturer  thereof, 
as  security  for  the  payment  of  $100,  the  money  due  him  from  the 
plaintiff  for  work  and  labor  in  manufacturing  them ;  that  the  said  sum 
is  still  due  from  the  plaintiff  therefor,  and  unpaid.  Wherefore  the  de- 
fendant detained  {and  still  detavns)  said  goods  and  chattels.  Where- 
fore, etc.    See  vol.  1,  pp.  650-662. 

Replevin  ;  title  i/n  defendant  or  in.a  si/ranger. 

{Title  a/nd  commencement,  as  ante,  1084.) 

That  the  goods  and  chattels  mentioned  in  the  complaint  were  the 
property  of  the  defendant  {or  the  property  of  one  A.  £.)  at  the  time 
mentioned  in  the  complaint,  and  not  the  property  of  the  plaintiff  {if 
title  is  in  the  defendant,  demamd  judgment  as  follows) :  wherefore, 
this  defendant  demands  judgment  for  a  return  of  said  goods  and 
chattels,  with  damages  for  the  taking  and  detention  thereof,  and  for  the 
costs  of  this  action.     See  vol.  2,  pp.  640-644;  vol.  1,  pp.  862-878. 

Estoppel. 

{Title  and  commencement,  as  ante,  1084.) 

That  the  plaintiff  ought  not  to  be  admitted  to  allege  or  say  that  the 
defendant  is  not  the  owner  of  the  said  horse  in  the  complaint  men- 
tioned, because  the  defendant  says  that  on  the  day  of  , 
18  ,  at  the  town  of  ,  in  the  county  of  ,  in  this 
State,  he  purchased  said  horse  of  one  A.  B.,  and  paid  the  sum  of  |200 
therefor ;  that  at  the  time  of  making  said  purchase  the  said  plaintiff 
was  present  and  knew  that  this  defendant  was  about  to  purchase  said 
horse ;  that  the  said  plaintiff  did  not  at  the  said  sale,  nor  at  any  time 
prior  thereto,  disclose  to  this  defendant  that  the  plaintiff  claimed  or 
owned  the  said  horse,  or  any  interest  in  him ;  that  this  defendant  made 
said  purchase  in  good  faith,  without  any  notice  or  knowledge  that  the 
plaintiff  had  any  interest  in  it,  or  any  ownership  thereof.  Wherefore, 
etc.  See  vol.  2,  pp.  934-952. 
138 
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Answer,  puis  darrein  continuance. 

{Title  and  commencement,  as  amie,  1084.) 

That  the  plaintiff  onght  not  to  have  or  to  maintain  his  aforesaid  ac- 
tion further  against  this  defendant,  because  since  the  last  continuance 
of  this  action  on  the  day  of  ,  18     ,  to  the         day  of  , 

18  ,  the  said  plaintifE  by  deed  duly  released  the  defendant  from  all 
claims  or  demands,  actions  or  causes  of  action,  etc.     Wherefore,  etc. 

If  the  matter  set  up  in  the  answer  arose  or  accrued  during  the  trial, 
and  before  the  close,  the  defense  should  be  interposed  by  amending  the 
answer.     Price  v.  Peters,  15  Abb.  197. 

§  4.  Demurrer. 

Dem-urrer  to  complaint. 

{Title  of  action.) 

The  defendant  demurs  to  the  complaint  {or  to  the  first  cause  of  ac- 
tion set  forth  in  the  complaint)  in  this  action,  and  for  grounds  of  de- 
murrer states,  that  the  complaint  {or  the  first  cause,  etc.)  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.     See  ante,  338-344. 

Pemurrer  to  answer. 

{Title  of  action.) 

The  plaintifE  demurs  to  the  counter-claim  stated  in  the  defendant's 
answer  upon  the  ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  counter-claim.     See  a/nte,  338-344. 


CHAPTER    II. 

SPECIAL  PROCEEDINGS. 

Section  1.  Summary  proceedings  to  recoTer  the  possession  of 
real  property. 

Notice  to  pay  rent  or  surrender  possession. 
To  A.  B. : 

Take  notice,  that  you  are  indebted  to  me  in  the  sum  of   %  for 

rent  of  the  house,  real  property  and  premises  now  occupied  by  you, 
situate  in  the  ,  of  ,  in  the  county  of  ,  and  de- 

scribed as  follows  :  (briefly  describe  demised premisei)  and  that  I  re- 
quire the  payment  of  said  rent  within  three  days  from  the  service  of 
this  notice,  or  the  possession  of  said  premises. 

{Date.)  {Signature.) 

See  vol.  1,  pp.  155,  343. 

Affidavit  of  service  of  notice. 

CotTNTT  OF  ,  SS.  / 

C.  D.,  being  duly  sworn,  says  he  did,  on  the  day  of  , 

18  ,  personally  serve  a  notice,  of  which  the  foregoing  is  an  original 
duplicate,  upon  A.  B.,  the  tenant  therein  named,  by  delivering  such 
notice  to,  and  leaving  the  same  with,  said  A.  B.,  at  the  of  , 

,  in  said  county,  at  the  same  time  showing  said  A.  B.  the 
foregoing  original  notice. 

{Jurat.)  {Signature.) 

Notice  to  terminate  tenancy  at  will. 

To  A.  B. : 

Take  notice,  that  you  are  required  to  surrender  and  deliver  up  pos- 
session of  the  real  property,  house  and  premises  which  you  now  hold  of 
me  situated  in  the  ,  of  >  ,  county  of  ,  and 

described  as  follows  :  {briefly  describe  premises),  and  to  remove  there- 
from within  one  month  pursuant  to  the  statute  relating  to  the  rights 
and  duties  of  landlord  and  tenant. 

{Date?)  '  {Signature.) 

See  vol.  1,  p.  158,  §  2236  ;  id.,  p.  343. 

Petition  to  remove  tenant  for  nonpayment  of  rent  after  demand. 
County  of  ,  ss. : 

To  Y.  Z.,  Esq.,  a  Justice  of  the  Peace  of  the  {town)  of  W. ; 

The  petition  of  A.  B.  respectfully  shows  that  your  petitioner  is  the 
owner  in  fee  {or  if  not  such  owner,  state  the  interest  entitling  to  posses- 
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sion)  of  tlie  real  property,  liouse  and  premises  situated  in  the  {town)  of 
(  W)  in  said  county,  described  as  follows :  {describe  the  premises)  that 
on  or  about  the  day  of  ,  1883,  your  petitioner  as  landlord  let  and 
rented  the  said  real  property,  house  and  premises  unto  0.  J).,  for  the 
term  of  ,  from  the  day  of  ,  1883,  X  ^^  ^^^  ^^^ii*  of  $  , 
payable  monthly  in  advance ;  *  {or  otherwise  as  the  fact  may  he)  that 
said  C.  T).  is  n6w  justly  indebted  to  your  petitioner  in  the  sum  of 
$  for  the  rent  of  said  real  property,  house  and  premises  pursuant 
to  the  agreement  under  which  the  same  are  held  as  aforesaid,  to-wit,  for 
{one  month)  rent  due  by  the  terms  of  said  agreement  on  the  day  of 
,  1883  ;  t  that  on  the         day  of  ,  1883,  at    '{ten) 

o'clock  in  the  {forenoon)  at  said  real  property,  house  and  premises,  your 
petitioner  demanded  said  rent  of  said  C.  D.,  which  he  then  and  there 
refused  to  pay.  That  said  rent  has  not  been  paid  nor  has  any  part 
thereof.  That  said  C.  D.  holds  over  and  continues  in  possession  of  the 
demised  real  property,  house  and  premises  {or  if  only  a  pa/rt,  state  what 
pa/rt),  after  demand  of  said  rent  has  been  made  without  the  permission 
of  your  petitioner,  his  said  landlord,  f 

Your  petitioner,  therefore,  prays  for  a  final  order  removing  said 
C.  D.  as  tenant  {or  if  the  premises  have  ieen  under-let  or  assigned,  or 
any  part  thereof,  add  and  E.  F.  as  imder-tenant  and  G.  H.  as  his 
assignee)  from  said  real  property,  house  and  premises,  pursuant  to  law. 

(pate,  signature  of  petitioner  and  verification,  as  ante,  p.  118.) 

If  the  original  tenant  has  died,  under-let  or  assigned  the  premises, 
or  any  part  thereof,  state  the  facts  in  the  petition  at  the  *,  and  to  whom, 
and  what  portion,  if  only  a  part.  See  Code  of  Civil  Pro.,  §§  2231, 
2235  ;  vol.  1,  pp.  155,  157. 

Petition  to  remove  tenant  for  non-payment  of  rent  after  notice. 

{Proceed  as  in  above  form  to  the  \,  then  omit  the  matter  between 
the  \\,  and  insert  in  the  place  thereof),  and  your  petitioner  further 
shows  that  he  has  caused  at  least  three  days'  notice,  in  writing,  to  be 
duly  served  upon  said  C.  D.,  on  the         day  of  ,  1883,  as 

appears  by  the  affidavit  hereto  annexed,  requiring  in  the  alternative  the 
payment  of  the  rent  or  possession  of  the  premises ;  that  said  rent  has 
not  been  paid  or  any  part  thereof.  That  said  C.  D.  holds  over  and 
continues  in  possession  of  said  demised  real  property,  house  and  prem- 
ises {if  only  part,  state  what  part),  after  a  default  in  the  payment  of' 
rent  without  the  permission  of  your  petitioner,  his  said  landlord. 
{Conclude  as  in  preceding  form  from  the  last^^ 

Petition  to  remove  tenant  holdvrvg  over. 

{Proceed  as  inform  on  page  1099  to  the  %,  then  add)  wnich  said  term 
has  expired  f  ;  that  the  said  C.  D.  holds  over  and  continues  in  posses- 
sion of  the  said  demised  real  property,  house  and  premises  {or  if  only 
a  part,  state  what  part),  after  the  expiration  of  his  term  without  the 
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permission  of  your  petitioner,  his  said  landlord.  Your  petitioner,  etc. 
{concluding  as  vrhform  on  page  1100,  ante.) 

Petition  to  Temvoe  tena/nt  at  will. 

{Same  as  preceding yorm,  except  that  the  followim,g  allegation  as  to 
nature  and  termination  of  the  tenancy  should  he  inserted  at  the  f) : 
Your  petitioner  further  shows  that  the  said  C.  D.  has  held  and  occu- 
pied the  real  property,  house  and  premises  as  the  tenant  at  will  of  your 
petitioner  from  the  day  of  said  letting  and  renting  as  aforesaid  until 
the  expiration  of  such  tenancy  as  hereinafter  mentioned.  Your  peti- 
tioner further  shows  that  on  the  day  of  ,  1883,  he  caused 
a  notice  in  writing  to  be  served  upon  the  said  0.  D.  requiring  the  said 
0.  D.  to  remove  from  the  said  premises  within  one  month.  That  the 
time  within  which  the  said  G.  I),  was  required  to  remove  has  expired. 
{Concluding  as  in  last  form,  from  the  f .) 

Precept  to  remove  tenant. 

CotTNTY  OF  ,  SS.  / 

The  People  of  the  State  of  New  York  to  G.  D.,  greeting : 

Wheeeas  a.  B.  has  presented  to  me,  the  undersigned,  a  justice  of 
the  peace  of  the  town  of  ,  in  said  county,  a  petition,  duly  veri- 

fied, showing  that  he  is  the  owner  in  fee  of  the  real  property,  house 
and  premises  situated  in  the  town  of  ,  in  said  county  described 

as  follows  {insert  description) ;  that  on  or  about  the        day  of  , 

1883,  said  petitioner,  as  landlord,  let  and  rented  the  said  real  property, 
house  and  premises  unto  C.  D.  for  the  term  of,  etc.  {reciting  the  sub- 
stance of  all  the  material  allegations  of  the  petition),  and  praying  for 
a  final  order  removing  you  as  tenant  from  said  real  property,  house  and 
premises,  pursuant  to  law  ; 

Now,  therefore,  you,  the  said  0.  D.,  are  hereby  required  forthwith 
to  remove  from  said  real  property  above  described,  or  to  show  cause 
before  me,  as  such  justice  of  the  peace,  at  ,  in  said  town  of 

,  on  the         day  of  ,  1883,  at  ten  o'clock  in  the  fore- 

noon, why  possession  of  the  said  real  property  should  not  be  delivered 
to  the  petitioner. 

X.  Y., 
{Date.)  Justice  of  the  Peace. 

A  copy  of  section  2241  of  the  Code  of  Civil  Procedure  must  be  in- 
dorsed upon  each  copy  of  a  precept  served  otherwise  than  personally. 
See  vol.  1,  pp.  159,  160,  §  2241.  As  to  the  time  in  which  the  precept 
should  be  made  returnable,  see  vol.  1,  p.  158,  §  2238. 

Affidavit  of  personal  service  on  tenant. 

County  of  Montgomery,  ss.  : 

Cornelius  Yan  Horn,  being  duly  sworn,  says  he  is  over  twenty-one 
years  of  age ;  that  deponent  did  on  the  7th  day  of  July,  1883,  before 
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one  o'clock  in  the  afternoon,  at  Fonda,  in  tlie  town  of  Mohawk  in  said 
county,  personally  serve  the  annexed  precept  upon  John  Stiles  and 
Eichard  Eoe,  the  persons  to  whom  it  is  directed,  by  delivering  a  copy 
of  said  precept  to  said  John  Stiles  and  Eichard  Eoe  and  to  each  of 
them,  and  leaving  a  copy  of  said  precept  with  them  and  each  of  them, 
and  at  the  same  time  showing  them  and  each  of  them,  the  annexed 
original  precept. 

{Jurat.)  (JSignatv/re.) 

Affidavit  of  service  on  tenant  at  property  sonant  to  he  recovered. 

CoTiNTT  OF  Montgomery,  ss.  : 

Cornelius  Yan  Horn,  being  duly  sworn,  says  he  is  over  twenty-one 
years  of  age  ;  that  on  the  7th  day  of  July,  1883,  John  Stiles,  the  per- 
son to  whom  the  annexed  precept  is  directed,  had  a  {or  no)  dwelling- 
house  in  the  town  of  Mohawk,  the  town  in  which  the  property  de- 
scribed in  the  annexed  precept  is  situated ;  *  that  on  said  last-mentioned 
day,  at  about  nine  o'clock  in  the  forenoon,  deponent  having  the  annexed 
precept  in  his  possession  for  service  upon  said  John  Stiles,  went,  for 
the  purpose  of  serving  said  precept  upon  said  Stiles,  to  his  said  dwelling- 
house  in  said  town  of  Mohawk,  but  he  was  absent  therefrom,  and  there 
was  no  person  at  said  dwelling-house  who  resided  there,  and  deponent 
could  find  no  person  there ;  that  deponent  remained  at  said  dwelling- 
house  for  some  time,  but  the  same  was  locked  and  admittance  thereto 
could  not  be  gained.*  {If  defendant  has  no  dwell/mg-house  in  the 
town  omit  matter  hetween  the  **.) 

That  deponent  thereupon  on  said  7th  day  of  Jnly,  1883,  between 
eleven  o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon,  at 
Fonda,  in  said  county,  served  the  annexed  precept  upon  John  Stiles, 
the  person  to  whom  it  is  directed,  by  delivering  a  copy  thereof,  at  the 
property  described  in  the  annexed  precept,  and  sought  to  be  recovered, 
to  Eichard  Eoe,  a  person  of  suitable  age  and  discretion,  to-wit :  of  about 
thirty  years  of  age  {Residing  there).  {If  the  person  did  not  reside  there, 
omit  that  statement  and  add,  employed  there  at  the  business  of  farm- 
ing ;  that  at  the  time  of  such  service  no  person  of  suitable  age  and 
discretion  residing  there,  and  no  person  but  said  Eichard  Eoe  could  be 
found  by  deponent.) 

{Jurat.)  {8igna1/wre.) 

Affida/oit  of  service  Try  fixing  on  property. 
County  of  Montgomery,  ss.  : 

Jacob  Ehynders,  being  duly  sworn,  says  he  is  over  twenty-one  years 
of  age  ;  that  on  the  7th  day  of  July,  1883,  A.  B.,  the  person  to  whom 
the  annexed  precept  is  directed,  had  a  dwelling-house  in  the  town  of 
Mohawk,  in  which  the  property  described  in  the  annexed  precept  is 
situated ;  that  deponent  on  said  last-mentioned  day  had  the  annexed 
precept  in  his  possession  for  service  upon  said  A.  B.  That  deponent 
at  the  town  of  Mohawk  on  that  day  made  diligent  inquiry  for  the  said 
A.  B.  among  other  persons  of   Y.  Z.,  G.  H.  and  V.  A.,  and  in  good 
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faith  made  diligent  inquiry  and  efforts  to  find  said  A.  B.  and  to  serve 
the  annexed  precept  upon  him  personally,  but  was  unable  so  to  do. 

That  deponent  on  said  7th  day  of  July,  1883,  at  about  ten  o'clock  in 
the  forenoon,  having  the  annexed  precept  in  his  possession  for  service 
upon  said  A.  B.,  for  the  purpose  of  serving  said  precept  upon  said  A. 
B.,  went  to  his  said  dwelling-house  in  said  town  of  Mohawk,  but  he  was 
absent  therefrom,  and  there  was  no  person  at  said  dwelling-house  who 
resided  there,  and  deponent  could  find  no  person  there ;  that  deponent 
remained  at  said  dwelling-house  for  some  time,  but  the  same  was  locked 
and  admittance  thereto  could  not  be  gained.  • 

That  deponent  thereupon  between  eleven  o'clock  in  the  forepoon 
and  one  o'clock  in  the  afternoon  of  said  7th  day  of  July,  1883,  still 
having  the  annexed  precept  in  his  possession  for  service  upon  said  A. 
B.  as  aforesaid,  went  to  the  property  sought  to  be  recovered  in  the  town 
of  Mohawk  and  described  in  the  annexed  precept,  and  made  diligent 
effort  and  search  to  find  some  person  residing  or  employed  there,  but 
could  find  no  person  residing  or  employed  there,  whereupon  deponent, 
on  said  7th  day  of  July,  1883,  between  three  and  four  o'clock  in  the 
afternoon  affixed  a  copy  of  the  annexed  precept  upon  a  conspicuous 
part  of  the  said  property  sought  to  be  recovered  and  described  in  the 
annexed  precept,  to-wit :  upon  the  front  door  of  a  barn  near  the  high- 
way, that  being  a  conspicuous  place  thereon. 

(Ju7'at.)  {Signat/ure.) 

Affidavit  of  service  on  tenomb  Tyy  learning  at  dwelling-house. 

COTTNTT  OF  MONTGOMERY,  SS.  : 

Andrew  Plank,  being  duly  sworn,  says  he  is  over  twenty-one  years 
of  age ;  that  A.  B.,  the  person  to  whom  the  annexed  precept  is  directed, 
resides,  and  did  on  the  day  of  the  service,  as  hereinafter  stated,  reside  in 
the  town  of  Mohawk,  in  which  the  property  described  in  the  annexed 
precept  is  situated  ;  that  deponent  did  on  the  day  of  , 

1883,  before  o'clock  in  the  noon,  serve  the  annexed  pre- 

cept upon  A.  B.,  the  person  to  whom  it  is  directed,  by  delivering  a 
copy  thereof,  at  the  dwelling-house  of  said  A.  B.  in  said  town  of 
Mohawk,  toE.  F.,  a  person  of  suitable  age  and  discretion,  to-wit :  about 
years  of  age,  who  resides  and  thfen  resided  there. 
That  at  the  time  when  deponent  so  made  such  service  as  aforesaid,  said 
A.  B.,  the  person  to  whom  such  precept  was  directed,  was  absent  from 
his  said  dwelling-house. 
Subscribed  and  sworn  to  before  me,  )  ANDKEW  PLANK. 

this  day  of  ,  18     .    j 

D.  Y.,  Justice  of  the  Peace. 
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Answer  to  the  petition. 
JUSTICE'S  COUKT. 


In  the  Matter  of  the  Petition  of 
A.  B.  for  the  removal  Of  C.  D. 
from  certain  premises  therein 
described. 


-Before  D.  T.,  Esq.,  Justice  of  the  Peace. 


Tlie  above-named  C.  D.  answering  the  petition  of  A.  B.  bearing 
date  the  day  of  ,  1883,  heretofore  filed  in  the  above-en- 

titled proceeding,  denies  i^et  forth  a  general  denial  of  all  the  allega- 
tions of  the  petition,  or  a  specific  denial  of  any  material  allegation 
or  allegations  therein,  and  add  date,  signature  and  verification). 

Final  order  against  tenant  upon  default. 

{Title  as  above.) 

The  above-named  A.  B.  having  presented  to  me,  the  undersigned 
justice  of  the  peace,  a  petition  bearing  date  the        day  of  ,  1883, 

praying  for  a  final  order  (reciting  the  prayer  of  the  petition)  and  a 
precept,  returnable  this  day,  having  been  issued  by  me  thereupon, 
directed  to  the  said  C.  D.,  and  the  said  precept  having  been  duly  served 
upon  the  said  C.  D.  and  due  proof  of  such  service  having  been  filed, 
and  the  said  C.  D.  having  failed  to  show  cause  on  the  return  of  said 
precept  as  therein  required,  it  is  hereby  ordered  and  determined,  that 
there  was  due  to  the  petitioner  from  said  C.  D.  on  the  day  of 

,  1883,  for  rent  of  the  premises  described  in  said  petition,  the 
sum  of  $  ,  and  that  said  sum  remains  unpaid ;  that  the  said 

C.  D.  holds  over  and  continues  in  possession  of  said  property  after  de- 
fault in  the  payment  of  said  rent  without  the  permission  of  the  peti- 
tioner ;  that  the  possession  of  said  property  be  delivered  to  A.  B., 
petitioner;  that  the  said  A.  B.  recover  against  the  said  C.  D.  the  sum 
of  $  for  his  costs  in  this  proceeding ;  and  that  a  warrant  issue 

to  put  the  said  A.  B.  in  possession  of  said  premises,  and  that  he 
have  execution  for  the  collection  of  said  costs. 

(Items  of  cost.)  (Signature  of  Justice.) 

(Bate.) 

(If  a  trial  was  had  before  the  justice  or  a  jury,  modify  the  recit- 
als     cordingly.) 

Wa/rrant  to  remove  tenant  for  non-payment  of  rent  after  dema/nd.  — '■ 

Default. 

The  People  of  the  State  of  New   York,  to  the  Sheriff  of  the  county 
of  Fulton  and   to  any  Constable  of  the  town  of  Johnstown,  in 
the  county  of  Fulton,  greeting  : 
Wheeeas,  a.  B.  presented  to  me,  the  undersigned,  a  justice  of  the 
peace  of  the  town  of  Johnstown,  in  said  county,  a  petition,  duly  veri- 
fied, showing  among  other  things  that*  on  the  Ist  day  of   May,  1883, 
he  was  the  owner   in  fee  of  the  real  property,  house,  and  premises 
situate  in  the  town    of  Johnstown,   in  said   county,   and    described 
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as  follows :  {describe  property.)  That  on  or  about  said  1st  day  of 
May,  1883,  said  petitioner  as  landlord  let  and  rented  said  real  prop- 
erty, house  and  premises  unto  C.  D.  for  the  term  of  one  year  from 
the  1st  day  of  June,  1883,  at  the  yearly  rent  of  $400,  payable,  etc.  {recit- 
ing the  substance  of  the  petition  as  to  the  terms  of  renting,  demand, 
default  in  payment,  holding  over,  etc.,  and  the  prayer  for  a  Jmal 
order).  *  Whereupon  I  issued  a  precept  requiring  the  said  0.  D.  forth- 
with to  remove  from  the  said  real  property,  above  described,  or  to  show 
cause  before  me,  as  such  justice  of  the  peace,  at  my  oiRce  in  Johns- 
town, in  the  town  of  Johnstown,  in  said  county  of  Fulton,  on  the 
day  of  ,  1 883,  at  ten  o'clock  in  the  forenoon,  why  possession  of 

said  real  property  should  not  be  delivered  to  the  said  petitioner ;  and,  at 
the  time  and  place  last  mentioned,  due  proof  of  the  due  service  of  said 
precept  having  been  made,  f  and  sufficient  cause  not  having  been  shown 
at  the  time  when  such  precept  was  returnable,  and  I  having  duly 
made  a  final  order  awarding  to  said  A.  B.  the  delivery  of  the  posses- 
sion of  the  said  real  property  ;  you  are,  therefore,  commanded  to  re- 
move all  persons  from  the  real  property  above  described,  and  to  put 
the  aforesaid  petitioner,  the  said  A.  B.,  into  the  full  possession  thereof. 
Witness  my  hand  this         day  of  ,  1883, 

D.  Y.,  Justice  of  the  Peace. 

{The  above  form  will  be  readily  adapted  to  any  other  case  by  insert- 
ing betwee7i  the  **  a  correct  recital  of  the  substance  of  the  petition.) 

Warrant  to  remove  tenant  issued  after  trial. 

{Proceed  as  directed  above  to  the  f  then  add)  And  "Whereas  the  said 
C.  D.,  at  the  time  when  such  precept  was  returnable,  filed  with  me  as  such 
justice  a  written  answer,  duly  verified,  denying  generally  the  allegations 
'{or  specially,  material  allegations)  of  the  petition,  and  the  issue  so  joined 
having  been  tried  before  me  and  *  a  jury  duly  summoned  for  that  purpose, 
who  after  hearing  the  evidence  of  the  parties  rendered  a  verdict  in 
favor  of  said  A.  B.  {or  if  no  jury  was  summoned,  omit  the  matter  follow- 
ing the  *,  and  substitute  after  hearing  the  evidence  of  the  parties,  I  ren- 
dered and  made  a  decision  in  favor  of  said  A.  B.)  for  the  delivery  to  him 
of  the  possession  of  the  said  real  property,  whereupon  on  the  day  of 
,  1883,  I  duly  made  a  final  order  awarding  to  said  A.  B.  the  de- 
livery of  the  possession  of  the  said  real  property.  _  You  are,  therefore, 
hereby  commanded  {etc.,  concluding  as  in  preceding  form). 

%  2.  Special  proceedings  relating  to  animals  straying  on  high- 
ways. 

Petition  by  person  seizing  animals  trespassing,  etc. 
To  A.  B.  Esq.,  Justice  of  the  Peace  of  the  town  of  Johnstown,  in  the 
county  of  Fulton  : 
The  petition  of  C.  D.  respectfully  shows : 

1    That  he  is  the  owner  {or  occupant)  of  certain  real  property  known 
139 
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as  the  "  Hardy  Farm  "  situate  in  said  town  and  county  upon  a  public 
highway  leading  from  the  village  of  Johnstown  to  the  village  of  Kock- 
wood,  commonly  called  the  "  State  road." 

2.  That  on  the  day  of  ,  1883,  your  petitioner  seized  and 
took  into  his  possession  {describe  the  animals  seized)  then  trespassing 
upon  the  real  property  so  owned  {or  occupied)  by  him,  which  had 
entered  thereupon  from  said  public  highway,  and  still  keeps  the  same 
in  his  possession,  to  be  disposed  of  as  prescribed  by  law. 

3.  That  the  owner  of  the  animals  so  seized  by  your  petitioner  is  E. 
F.  {or  if  unknown,  thai  the  name  of  the  ovmer  of  the  animals  so 
seized  is  not  Jcnown  to  your  petitioner,  and  cannot  he  ascertained  hy 
him,  with  reasonable  diligence.) 

4.  That  the  amount  of  damage  sustained  by  your  petitioner,  by 
reason  of  such  trespass,  is  the  sum  of  $ 

Wherefore,  your  petitioner  prays  that  a  final  order  may  be  made 
directing  the  sale  of  the  animals  so  seized,  and  the  application  of  the 
proceeds  thereof  as  prescribed  in  title  10  of  chapter  19  of  the  Code  of 
Civil  Procedure. 

{Date.)  {Signature.) 

{Add  verification  as  in  form  on  page  118,  ante.) 

Precept  on  seizure  of  cattle. 
County  of  Fulton,  ss.  : 

The  People  of  the  State  of  New  Torh  to  E.  F.,  owner  of  {or  if  the 
name  of  the  owner  is  vrnknown,  to  all  persons  homing  a/n  interest 
in)  the  animals  hereinafter  described : 
Wheeeas,  C.  D.  has  presented  to  me,  the  undersigned,  a  justice  of 
the  peace  of  the  town  of  Johnstown  in  said  county,  a  petition,  duly 
verified,  bearing  date  on  the  day  of  ,  1883,  whereby  it  ap- 

pears {state  the  substance  of  the  petition  and  describe  omimals  seized), 
and  praying  for  a  final  order  {state prayer  of  petition). 

You  are,  therefore,  required  to  show  cause  before  me,  the  said  jus- 
tice, on  the  day  of  ,  1883,  at  10  o'clock  in  the  forenoon,  at 
my  office  in  the  village  and  town  of  Johnstown,  in.  said  county,  why 
the  prayer  of  said  petition  should  not  be  granted. 
Given  under  my  hand  this  day  of  ,  1883. 

A.  B.,  Justice  of  the  Peace. 

Proof  of  service  of  precept. 

{Proceed  as  in,  forms  for  service  of  precept  in  proceedings  against 
a  tenant,  ante,  1101,  1102.)     See  vol.'  1,  pp.  67,  68,  §  3089. 
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Summary  proceedings  relating  to  animals  straying  on  liigliways. 

Final  order  on  defa/uU. 
JUSTICE'S  COTJKT. 


In  the  Matter  of  the  Petition 

of  C.  D.  for  the  sale  of  cer-      t~,    «  _     t-  ,-     , . 

tain  animals  seized  by  him  j"  before  A.  B.,  Esq.,  Justice,  etc. 

as  estrays,  etc. 


Whereas,  C.  D.  presented  to  me,  the  justice  above  named,  a  petition, 
duly  verified,  bearing  date  the  day  of  ,  1883,  whereby  it  ap- 

peared {state  substance  of  petition),  praying  for  a  final  order  {state 
prayer  of  petition) ;  and 

Whereas,  a  precept  was  thereupon  duly  issued  by  me  directed  {state 
direction  and  contents  of  precept) ;  and 

Whereas,  said  petition  was  duly  served  on  the  day  of  , 

1883  {state  time  and  mode  of  service) ;  and 

Whereas,  on  the  return  day  of  said  precept  *  no  person  appeared 
and  answered  : 

Now,  on  motion  of  the  said  C.  D.,  it  is 

Ordered,  That  said  animals  be  sold,  and  that  the  proceeds  of  such 
sale  be  applied  as  directed  in  title  10  of  chapter  19  of  the  Code  of 
Civil  Procedui'e. 

{Date.)  A.  B.,  Justice  of  the  Peace. 

Order  of  sale  after  trial. 

{Proceed  as  in  the  preceding  form  to  the  *,  then  add) :  E.  F.  ap- 
peared and  filed  a  written  answer,  duly  verified,  setting  forth  his  inter- 
est in  the  animals  seized,  and  denying  {state  substance  of  the  answer) ; 
and  the  said  E.  E.  having  demanded  a  jury,  and  a  jury  having  been 
duly  impaneled  and  sworn,  and  a  trial  of  the  issues  raised  by  the 
petition  and  answer  having  been  this  day  had,  and  the  jury  having  ren- 
dered a  verdict  in  favor  of  the  petitioner,  it  is,  therefore,  ordered  {con- 
clude as  in  preceding  form). 

If  the  proceeding  was  tried  before  the  justice  without  a  jury  the 
form  above  given  can  be  modified  to  show  that  fact.  If  the  verdict  or 
decision  is  in  favor  of  one  or  more  of  the  persons  answering  the  petition, 
the  order  must  conform  to  the  verdict  or  decision.  See  vol.  1,  p.  75, 
§  3110. 

Warrant  for  the  sale  of  aniinals  seized. 

The  People  of  the  State  of  New  Torh,  to  any  Constable  of  the  county 
of  Fulton,  greeting : 
Whereas,  the  undersigned,  a  justice  of  the  peace  of  the  town  of 
Johnstown,  in  the  county  of  Fulton,  on  the  day  of  ,  1883, 

made  a  final  order  in  a  special  proceeding  then  pending  before  him, 
wherein  C.  D.  was  petitioner,  directing  the  sale  of  {describe  the  anim,als) 
and  the  application  of  the  proceeds  thereof  as  prescribed  in  title  10  of 
chapter  19  of  the  Code  of  Civil  Procedure  : 
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You  are,  therefore,  commanded  to  sell  the  said  animals  at  public 
auction  for  the  best  price  which  can  be  obtained  therefor,  and  to  make 
return  thereof  to  the  undersigned  on  the  day  of  ,  1883. 

Witness  my  hand  this         day  of         ,  1883. 

A.  B.,  Justice  of  the  Peace. 

§  3.  Forms  in  arbitrations. 

General  submission  to  arbitration. 

Whereas,  divei's  disputes  and  controversies  have  existed  and  arisen, 
and  are  now  existing  and  pending  between  A,  B.,  of  the  town  of  , 
in  the  county  of  ,  and  C.  D.  of  the  same  place :     Now,  therefore, 

we  the  undersigned,  A.  B.  and  C.  D.,  aforesaid,  do  hereby  mutually 
covenant  and  agree  to  and  with  each  other  that  E.  F.,  Gr.  H.  and  K.L. 
of,  etc.,  or  any  two  of  them,  shall  arbitrate,  award,  order  and  adjudge 
and  determine  of  and  concerning  all  and  all  manner  of  actions,  cause  and 
causes  of  action,  suits,  bills,  bonds,  judgments,  quarrels,  controversies, 
trespasses,  damages,  claims  and  demands  whatsoever,  now  pending,  exist- 
ing or  held  by  and  between  us,  the  said  parties ;  and  we  do  further 
mutually  covenant  and  agree,  to  and  with  each  other,  that  the  award  to 
be  made  by  the  said  arbitrators,  or  any  two  of  them,  shall  in  all  things 
by  us,  and  each  of  us,  be  well  and  faithfully  kept  and  observed ;  pro- 
vided that  the  said  award  be  made  in  writing,  and  signed  by  the  said 
E.  F.,  G.  H.  and  K.  L.,  or  any  two  of  them,  and  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such  of  them  as  shall  desire  the 
same,  on  or  before  the  day  of  ,  next  ensuing  the  date  hereof. 

[If  a  judgment  is  intended  to  be  entered  on  the  award  in  pursuance 
of  the  statute,  add  the  following  clause :)  And  it  is  hereby  further 
mutually  agreed  by  and  between  the  said  parties,  that  judgment  in  the 
Supreme  Court  of  the  State  of  New  York  (or  County  Court  of 
county,  or  other  court  of  law  and  of  record)  shall  be  rendered  upon  the 
award  to  be  made  pursuant  to  this  submission. 

Witness  our  hands  this  15th  day  of  November,  1865. 

A.  B. 

In  presence  of  A.  H.  Teemain.  C.  D. 

{Add  acknowledgement  of  the  parties.)  For  the  statutes  relating  to 
arbitrations,  see  vol.  1,  pp.  831-836.  For  a  general  discussion  as  to 
the  requisites  of  a  submission,  see  vol.  1,  pp.  837-844-. 

Bond  of  arbitration. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of  the  town  of  , 

in  the  county  of  ,  am  held  and  firmly  bound  unto  C.  D.,  of 

the  same  place  {cyr  as  the  case  wtay  be),  in  the  sum  of  $500,  lawful 
money  of  the  United  States,  to  be  paid  to  the  said  C.  D.,  or  his  certain 
attorney,  executors,  administrators  or  assigns,  for  which  payment  to  be 
well  and  faithfully  made,  I  bind  myself,  my  heirs,  executors,  adminis- 
trators, firmly  by  these  presents.  Sealed  with  my  seal,  and  dated  the 
15th  day  of  November,  1865.  * 

The  condition  of  this  obligation  is  such  that  if  the  above-bounden 
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A.  B.  shall  well  and  truly  submit  to  the  decision  and  award  of  E.  F. , 
G.  H.  and  K.  L.,  arbitrators  named,  selected  and  chosen,  as  well  by  and 
on  the  part  and  behalf  of  the  said  A.  B.  as  of  the  said  0.  D.,  to  arbi- 
trate, award,  order,  adjudge  and  determine  of  and  concerning  all  and 
all  manner  of  actions,  cause  and  causes  of  action,  suits,  controversies, 
claims  and  demands  whatsoever,  now  depending,  existing  or  held  by 
and  between  the  said  A.  B.  and  the  said  C.  D.,  so  as  the  said  award  be 
made  in  writing  and  signed  by  the  said  E.  F.,  G.  H.  and  K.  L.,  or  any 
two  of  them,  and  ready  to  be  delivered  to  the  said  parties,  or  such  of 
them  as  shall  desire  the  same,  on  or  before  the         day  of  , 

18  ,  then  this  obligation  to  be  void,  or  else  to  remain  in  full  force  and 
virtue. 

{If  there  is  no  submission  in  writing  separate  from  the  hond,  and 
it  is  intended  to  ha/oe  a  judgment  on  the  award  in  pursuamce  of  the 
statute,  insert  the  following  clause :)  And  the  above-bounden  A.  B. 
hereby  agrees  that  judgment  in  the  Supreme  Court  of  the  State  of  New 
York  {or  Comity  Court  of  county,  or  other  court)  shall  be 

rendered  upon  the  award  to  be  made  pursuant  to  this  submisssion. 
Signed,  sealed  and  delivered  ]  A.  B.     [l.  s.J 

in  presence  of  j 

A.  H.  Teemain. 

The  parties  should  execute  bonds  to  each  other.  The  obligor  in  one 
vdll  be  the  obligee  in  the  other. 

Bond  for  an  award  hy  an  umpire. 

{Proceed  as  in  last  form  to  the*  and  then  continue:)  The  con- 
dition of  the  above  obligation  is  such  that  if  the  above-bounden 
A.  B.  shall  well  and  truly  submit  to  the  decision  and  award  of  E.  F. 
and  G.  H.,  arbitrators  indifferently  named,  selected  and  chosen  as  well 
by  and  on  the  part  and  behalf  of  the  said  A.  B.'as  of  the  said  C.  D.  to 
arbitrate,  award,  order,  adjudge  and  determine  of  and  concerning  all 
and  all  manner  of  actions,'  cause  and  causes  of  action,  suits,  controver- 
sies, claims  and  demands  whatsoever  now  depending,  existing  or  held 
by  and  between  the  said  A.  B.  and  the  said  C.  D.,  so  as  the  said  award 
be  made  in  writing,  signed  by  the  said  E.  F.  and  G.  H.,  and  ready  to 
be  dehvered  to  the  said  parties,  or  such  of  them  as  shall  desire  the  same 
on  or  before  the         day  of  j  18     ,*  but  if  the  said  arbitra- 

tors do  not  make  such  their  award  of  and  concerning  the  premises  by 
the  time  aforesaid,  then  if  the  said  A.  B.  shall,  in  all  things,  well  and 
truly  stand  to,  obey,  perform,  fulfill  and  keep  the  award,  order,  arbitra- 
ment, umpirage  and  final  determination  of  such  person  as  the  said 
arbitrators  shall  appoint  as  an  umpire  between  the  said  parties,  of  and 
concerning  the  premises  aforesaid,  so  as  the  said  umpire  do  make_  his 
award  or  umpirage  of  and  concerning  the  said  premises  in  writing, 
signed  by  the  said  umpire'  and  ready  to  be  delivered  to  the  said  parties, 
or  such  of  them  as  shall  desire  the  same  on  or  before  the  day  of 
,18  ,  then  the  above  obligation  to  be  void,  or  else  to  re- 
main in  full  force  and  virtue. 
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{If  a  judgment  is  intended  to  he  entered  on  the  award  in  pur- 
suance of  the  statute,  then  add  the  following  clause  f)  And  the  above- 
bounden  A.  B.  hereby  agrees  that  judgment  in  the  Supreme  Court  of 
the  State  of  New  York  {or  other  'court)  shall  be  rendered  upon  the 
award  to  be  made  pursuant  to  this  submission. 

Signed  and  sealed  in  )  A.  B.     [l.  s.] 

presence  of  j 

A.  H.  Teemain. 


Condition  providing  for  a  third  arhitrator. 

The  condition  of  this  obligation  is  such,  etc.  {as  in  the  last  form  to 
the  *,  then  proceed:')  But  if  the  said  arbitrators  do  not  make  such 
their  award  by  the  time  aforesaid,  then  if  the  said  A.  B.  shall,  in  all 
things,  well  and  truly  stand  to  obey,  perform,  fulfill  and  keep  the  award, 
order,  arbitrament  and  final  determination  of  and  concerning  the  prem- 
ises aforesaid,  which  either  of  said  arbitrators  shall  make  with  such 
person  as  they  shall  appoint  as  an  arbitrator  to  act  with  them,  or  one 
of  them,  in  hearing  and  determining  the  said  matters  in  controversy, 
so  as  the  said  award  be  made  in  writing  and  signed  by  the  said  arbitrators, 
or  any  two  of  them,  and  ready  to  be  delivered  to  the  said  parties,  or 
such  of  them  as  shall  desire  the  same,  on  or  before  the  day  of 

,18    ,  then  the  above  obligation  to  be  void,  or  else  to  remain 
in  fuU  force  and  virtue,  etc.  {as  in  last  form). 

Arhitrator' s  oath. 

You  and  each  of  you  do  swear  that  you  will  faithfully  and  fairly  hear 
and  examine  the  matters  in  controversy  submitted  to  you  as  arbitrators, 
by  and  between  A.  B.  of  the  one  part,  and  C.  D.  of  the  other  part, 
and  a  just  award  thereof  make,  according  to  the  best  of  your  under- 
standing. 

Notice  of  hearing  hefore  arhitrators. 


In  the  Matter  of  an  Arbitration 
of,  and  concerning  certain  mat- 
ters in  difference  between  A. 
B.  of  tbe  one  part,  and  C.  T>. 
of  tlie  other  part. 


To  C.  D. : 

SiE  —  Take  notice,  that  the  above  matter  will  be  brought  to  a  hearing 
before  the  arbitrators  appointed  therein,  at  the  office  of  Alva  H. 
T remain,  at  No.  55  State  street,  in  the  city  of  Albany,  on  the  10th 
day  of  November,  1865,  at  ten  o'clock  in  the  forenoon  of  that  day. 

Years,  etc.,       ,  A.  B. 
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Oath  on  application  for  a  suhjxBna. 

You  do  swear  that  you  will  true  answers  make  to  such  questions  as 
I  shall  put  to  you,  touching  the  necessity  and  prppriety  of  my  issuing 
a  subpoena  upon  your  present  application  for  the  same. 

Subpo&na  to  appear  before  arbit/rators. 
The  People  of  the  State  of  New  York,  to  O.  P.,  Q.  R.  and  S.  T.  : 
Tou  and  each  of  you  are  commanded  personally  to  appear  andattend 
at  the  office  of  Alva  H.  Tremain,  at  JSTo.  55  State  street,  in  the  city  of 
Albany,  in  the  county  of  Albany,  on  the  16th  day  of  November,  1865, 
at  ten  o'clock  in  the  forenoon  of  that  day,  before  E.  F.,  G.  H.  and 
K.  L.,  arbitrators,  chosen  to  determine  a  controversy  between  A.  B.  on 
the  one  part,  and  0.  D.  on  the  other,  then  and  there  to  testify  as  a 
witness  in  relation  thereto,  before  the  said  arbitrators,  on  the  part  of 
the  said  A.  B.     Hereof  fail  not  at  your  peril. 

Given  under  my  hand  this  10th  day  of  November,  1865. 

WILLIAM  C.  SCHUYLEE, 

Justice  of  the  Peace 

Oath  of  witness. 

You  do  swear  that  the  evidence  you  shall  give  to  these  arbitrators  \pr 
this  arhitrator,  or  this  umpire),  touching  and  concerning  the  matters 
in  difference  submitted  for  their  {or  his)  determination  and  award  by 
and  between  A.  B.  of  the  one  part,  and  C.  D.  of  the  other  part,  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  {Or  the  oath 
may  he  vam,ed  as  follows:)  You  do  solemnly,  sincerely  and  truly  affirm 
and  declare  that,  etc.  {as  above). 

Revocation. 
To  E.  F.,  G.  H.  and  K.  L. : 

Take  notice,  that  I  do  hereby  revoke  your  powers  as  arbitrators, 
under  the  submission  made  to  you  by  C.  D.  and  myself  by  our  mutual 
bonds  {or  agreement  in  writing)  dated,  etc. 

Witness  my  hand  and  seal  {the  revocation  need  not  he  under  seal  unless 
the  submission  was  under  seal)  this  16th  day  of  November,  1865. 

A.  B. 

Notice  of  revocation. 
To  0.  D. : 

Take  notice,  that  I  have  this  day  revoked  the  powers  of  E.  F.,  G. 
H.  and  K.  L.,  arbitrators  chosen  to  settle  the  matters  in  controversy  be- 
tween us,  by  an  instrument  of  revocation,  of  which  see  a  copy  below. 

Yours,  etc., 

A.  B. 
{Here  insert  copy  of  revocation^ 
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Award. 
To  all  to  whom,  these  presents  shall  come  or  may  concern,  E.  F.,  O.  H. 
and  K.  L.  send  greeting: 

Whereas  divers  suits,  disputes,  controversies  and  differences  have 
happened    and    arisen    and    are   now    depending   between  A.  B.,  of 
,   and  0.  D.,    of  ,   for  pacifying,  composing   and 

ending  whereof,  the  said  A.  B.  and  C.  D.  have  entered  into  a  written 
agreement,  dated  the  day  of  ,  last  past,  to  submit 

the  said  matters  to  the  award  and  final  determination  of  the  said 
E.  F.,  G.  H.  and  K.  L.,  arbitrators,  selected  b}^  the  said  parties,  as 
by  reference  to  which  agreement  will  more  fully  appear  {or  the  said 
A.  B.  and  C.  D.  have  bound  themselves,  each  to  the  other,  in  the  penal 
sum  of  $  ,  by  bonds  bearing  date  the  day  of  , 

last  past,  with  condition,  thereunder  written,  to  stand  to,  obey,  abide, 
perform  and  keep  the  award,  order,  arbitrament,  final  end  and  determi- 
nation of  the  said  E.  F.,  G.  H.  and  K.  L.,  arbitrators,  selected  by  the 
said  parties,  as  by  reference  to  the  said  bonds  of  submission  will  more 
fully  and  at  large  appear) : 

Now,  therefore,  know  ye  that  the  said  E.  F.,  G.  H.  and  K.  L.,  having 
taken  upon  themselves  the  charge  and  burden  of  the  said  award,  and 
having  deliberately  heard  the  allegations  and  proofs  of  the  said  parties, 
do  by  these  presents  arbitrate,  award,  order  and  adjudge  of  and  concern- 
ing the  premises  in  manner  and  form  following,  that  is  to  say : 

First.  They  do  award,  order  and  adjudge  that  the  said  C.  D.,  or  his 
representatives,  shall  and  do,  on  or  before  the  day  of  , 

next  ensuing  the  date  hereof,  make  and  execute  a  good  and  sufficient 
conveyance  of  his  interest  as  lessee  for  years  of  a  certain  farm  in  the 
possession  of  the  said  C.  D.,  situate  {describe  the  premises),  pursuant 
and  according  to  the  true  intent  and  meaning  of  certain  articles  of 
agreement  bearing  date  on  or  about  day  of  ,  and 

made  between  the  said  0.  D.,  of  the  one  part,  and  the  said  A.  B.,  of 
the  other  part. 

Second.  The  said  arbitrators  do  further  award,  order  and  adjudge  that 
the  said  C.  D.,  his  executors  or  administrators,  shall  and  do,  on  or  before 
the  day  of  ,  next  ensuing  the  date  hereof,  pay,  or  cause 

to  be  paid,  unto  the  said  A.  B.,  his  executors,  administrators  or  assigns, 
the  sum  of  dollars  in  full  payment,  discharge  and  satisfaction  of 

and  for  all  moneys,  debts  and  duties  due  or  owing  unto  the  said  A.  B. 
by  the  said  C.  D.,  upon  any  account  whatsoever,  at  any  time  before 
their  entering  into  the  said  agreement  of  submission  {or  hands  of  arbi- 
tration), as  aforesaid. 

Third.  The  said  arbitrators  do  hereby  further  award,  order  and 
adjudge  that  all  actions  and  suits  commenced,  brought  or  depending 
between  the  said  A.  B.  and  C.  D.  for  any  matter,  cause  or  thing  what- 
soever, arising  or  existing  at  the  time  of  or  before  their  entering  into 
the  said  agreement  of  submission  {or  londs  of  arUtration),  shall  from 
henceforth  cease  and  determine,  and  be  no  further  prosecuted  or  pro- 
ceeded in  by  them,  or  either  of  them,  or  by  their,  or  either  of  their, 
means,  consent  or  procurement. 
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And  lastly.  The  said  arbitrators  do  hereby  further  award,  order  and 
adjudge  that  the  said  A.  B.  and  C.  D.  shall  and  do,  within  the  space 
of  days  next  ensuing  the  date  of  this  present  award,  seal  and 

execute  unto  each  other  mutual  and  general  releases  of  all  actions  and 
causes  of  actions,  suits,  controversies,  trespasses,  debts,  duties,  damages, 
accounts  and  demands  whatever,  for  or  by  reason  of  any  matter,  cause 
or  thing  whatsoever,  from  the  beginning  of  the  world  to  the  date  of 
the  said  agreement  of  submission  {or  bonds  of  arbitration),  as  aforesaid. 

In  witness  whereof,  the  said  arbitrators  have  hereunto  set  their  hands 
and  seals,  this  day  of  ,  18      . 

{Signatures  and  seals.) 

{Add  acJcnowledgment.) 
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Undertaking  after  arrest 173,  351 
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Compelling  defendant  to  state  what  he  expects  to  prove 358,  859 

When  second  adjournment  a  matter  of  right  and  when  discretionary . .  859 

Admission  by  plaintiff  of  facts  expected  to  be  proved 359,  860 
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Terms  imposed  on  granting  second  adjournment 360 
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When  to  be  made  plaintiff 65 

Suits  affecting  two  estates  represented  by  same  administrator 76 
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In  pleadings 395-397 

DemmTer  as  an  admission  of  matters  pleaded 338,   339,  395 

By  a  plea  of  tender 409 

Facts  not  denied  are  admitted  298,  299,   300,  395 

By  failure  to  answer  a  verified  complaint 800 

When  conclusive 395^  396 

Of  the  execution  of  a  deed  extends  to  signing,  sealing  and  delivery. . .  396 

Of  a  legal  conclusion  not  binding  on  the  court 396 

On  the  trial 896,  397 

Of  a  party  as  a  witness  on  another  trial 397 

Of  the  wife,  when  evidence  against  her  husband 397 
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Of  the  husband,  when  not  evidence  against  his  wife 398 

Of  au  attorney,  as  evidence  against  his  client 399,  400 

Of  an  agent,  when  binding  on  principal 400-403 

Of  one  of  several  parties  to  an  action 403,  403,  419 

Of  parties  to  bills  and  notes 403,  403,  406,   407,  409 

Of  one  of  several  partners 403,  404 

Of  principal,  when  binding  on  surety 404,  405 

Of  former  owner  of  property 406 

Of  an  intestate  or  testator,  as  evidence  against  representative 408 

Of  assignor  or  assignee 408 

Of  donor  as  evidence  against  donee 409 

Offers  by  way  of  compromise  not  binding  as  admissions 409 

Must  be  voluntary 410 
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Refusal  to  comply  with  a  demand  for  specific  reasons  stated 411 
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By  failure  to  assert  title 411 
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To  obtain  discharge  of  attachment  against  property 198 
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To  oppose  motion  for  amended  return 966 

On  appeal,  excusing  default  below 971 

Assigning  errors  in  fact 986 
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Action  against  principal  or  agent 81 

Liability  to  arregt 141,  144,  145 

When  declarations,  representations  or  admissions  of,  bind  principal 400 

AGREEMENT.     (See  Gontkact.) 

ALTERATION. 

Of  written  instruments,  effect  of 497,  498 

Burden  of  explaining 498,  499 

AMBIGUITY. 

Parol  evidence  to  remove 533 
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Judgment  by  default  on  return  of  summons  and  verified  complaint 335 

APPEAL. 

Th«  only  mode  of  reviewing  a  judgment  of  a  justice 915 
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Proceedings  by  respondent  on  receiving  notice  and  undertaking 936 
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Proceedings  when  new  trial  is  demanded  in  improper  case 1001 
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Excluding  legal  or  competent  evidence 760,   1035 
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When  to  appear 383,  333,     696 
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By  infant  defendant 85,     339 
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By  corporations 240 
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By  constable  as  attorney • 342 
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Authority  to  appear 343-347 

Effect  of  voluntary  appearance  by  the  defendant 33,  34,  35,  36,  100,  348 

Unauthorized  appearance  does  not  confer  jurisdiction 33 

Limited  appearance  for  the  purpose  of  raising  objections. .  .  .37,  137,  173,  300 
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Of  plaintiff's  undertaking  on  obtaining  order  of  arrest 153,  154 
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Of  undertaking  on  appeal - 931 
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Defined 156 

What  constitutes 156 

Mode  of  making 157 

Privilege  from 168 

Discharge  from 165 

Discharge  of  imprisoned  debtor  from 898 
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Against  defaulting  witness 667 

When  attachment  issues 667 

Proof  to  authorize 667 

Return  of  the  attachment 670 

Fees  for  issuing  and  serving , 670 

Proceedings  on  return 671 
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Must  be  a  strict  compliance  with  the  law  before  issuing 30,  176 
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Requisites  of  the  affidavit  to  obtain  the  warrant 179 

Facts  showing  non-residence,  how  stated 179,  180 

Statement  of  the  amount  the  plaintiff  is  entitled  to  recover 180 

Statement  of  the  cause  of  action 183 

Facts  showing  intent  to  defraud,  how  stated 180-183 
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Form  of  the  affidavit 184 
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Time  of  serving  warrant 188 
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Action  on  the  bond  given  by  the  claimant 194,  195 
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Decision  of  the  justice  on  the  application 300 
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Effect  of  the  attachment 303 

Amendment  of '• 911 

Remedy  by  appeal  for  improperly  issuing. 1023 

ATTORNEYS. 

Powers  and  duties  of,  in  courts  of  record 10 
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No  attorneys  at  law  in  justices'  courts 11 

Person  not  an  attorney  prohibited  from  practicing  in  New  York  or  Kings  11 

Competent  as  witnesses  for  their  clients ' . .  393 

Should  appear  as  witnesses  only  in  rare  cases 393 

Assigned  to  prosecute  or  defend  for  poor  person  must  act  without  pay ...  98 

When  liable  to  arrest  for  professional  misconduct 141 

When  privileged  from  arrest 163 

Who  may  appear  by 23& 

Appearance  by ■  ■  ■  241 

Cannot  appear  for  both  parties 343 

Authority  to  appear 340,  243,  343 

Proof  of  authority  to  appear 343-247 

Competency  as  witnesses 393,  393 

Practice  of  being  sworn  in  client's  cause  not  favored 393 

When  privileged  from  disclosing  communications 393,  613 

Admissions  of,  when  evidence  against  client 399,  400 

AUCTIONEER. 

May  sue  for  price  of  goods  sold  at  auction 68 

BATTERY. 

Justice  has  no  jurisdiction  of  actions  for \ .  36 

BILL  OP  LADING. 

How  far  conclusive  as  to  condition  of  goods  received 550 

Parol  evidence  to  show  ownership  of  goods 544 

BILL  OF  PARTICULARS. 

Power  of  the  court  to  order *. 3i5,  316 

When  to  be  demanded 316 

Time  fixed  for  filing 316 

Omission  of  items  in 317 

Proceedings  on  failure  to  furnish  on  demand 317 

How  furnished ,  318 

BILL  OF  SALE. 

May  be  shown  to  be  a  mortgage 539,  548 

Parol  evidence  to  show  true  consideration 543 

BILLS  AND  NOTES. 

Parol  evidence  to  explain  or  vary. 533-534 

Principal  cannot  be  charged  on  note  of  agent ,  535 

Proof  that  party  signed  as  surety 537 

Parol  evidence  to  defeat 543 

Damages  in  actions  on 783 

BIRTH. 

Proof  of 434,  435 

BLANKS. 

In  mandates  render  them  void 25,  103 

BOND. 

Official  bond  of  justice  of  the  peace 3 

Approval  and  filing 4 

Effect  of  the  bond 5 
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Want  of  official  bond 6 

Jvirisdiction  of  justice  in  actions  on  bonds 34 

By  claimant  of  property  attached 193 

Of  indemnity  to  constable 899,  901 

Amendment  of 914 

BOOKS  OP  ACCOUNT.     (See  Etidbnob.) 

As  evidence 499-519 

Entries  in  firm  books  as  evidence  between  partners 503 

Compelling  production  of,  on  trial 661,  663 

Compelling  production  of  books  of  corporation 663 

BRIDGES. 

Actions  for  injuries  from  defective  bridges 83 

BRIEF. 

Preparation  of  brief  for  trial 657. 

Contents  of  brief 657,  658 

BROKER. 

Liability  to  arrest 141,  144,  145,  146 

BUPFALO,   SUPERIOR  COURT  OF.     (See  Appeals.) 

Appeals  to 919 

BURDEN  OF  PROOF.    (See  Evidence.) 

Oeneral  rules  for  determining  vfhich  party  has 464 

CARRIERS. 

Damages  in  actions  against 796 

CERTIFICATE. 

Of  the  length  of  the  term  of  a  justice  of  the  peace 3 

Of  town  or  city  clerk  of  the  filing  of  the  official  bonds  of  justices 4,  5 

Of  the  town  clerk  of  the  election  of  town  officers 3 

Of  attorney,  in  support  of  petition  to  sue  as  a  poor  person 97 

Of  constable,  of  apprehended  resistance  to  service  of  process 105 

Of  constable  that  papers  sei-ved  are  copies 191 

CHALLENGES. 

Kinds  of 717 

To  the  array 717 

To  the  polls 718 

For  principal  cause 719 

For  favor 720 

Time  of  making  challenge 731 

Trial  of  challenge 733 

Peremptory  challenge 733,  734 

To  justice  because  of  opinion  expressed,  not  allowed 47 

CHARGE. 

Justice  may  or  may  not  charge  jury 739 

Errors  in  charge 739,  730 

CHARTERS. 

When  courts  take  judicial  notice  of 378 

CH08ES  IN  ACTION.  * 

Not  liable  to  levy  and  sale  under  execution 876 
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Nature  of 544,  647 

Rules  relating  to 647-649 

CITY. 

Service  of  a  summons  on 136 

CIVIL  DAMAGE  ACT. 

Jurisdiction  of  justice  in  actions  under 33 

Actions  under,  how  tried 9 

Joinder  of  landlord  and  tenant  in  actions  under 93 

CLERKS. 

Of  justices  in  the  city  of  Brooklyn 10 

CONFESSION,  JUDGMENT  ON. 

Jurisdiction  to  render  judgment  on  confession 33 

Practice  and  proceedings  on  confession  of  judgment 843 

CONFIDENTIAL  COMMUNICATIONS. 

By  attorney  to  client 393,  613 

Confessions  made  to  clergymen,  etc 616,  617 

Information  acquired  by  physician  attending  patient 616 

CONSENT. 

How  far  jurisdiction  may  be  conferred  by 15 

Cannot  confer  jurisdiction  of  subject-matter 46 

Cannot  waive  statutory  disqualification  of  justice 53 

Of  special  guardian  must  be  in  writing 73,  88 

CONSIDERATION. 

When  to  be  alleged  in  the  complaint 310 

Of  written  mstrument  subject  to  explanation 543,  543 

CONSPIRACY. 

Proof  of 419,  430 

Admissions  of  conspirator,  as  evidence  against  co-defendant 419,  430 

CONSTABLE. 

Appointment  to  attend  justices'  courts  in  Brooklyn 10 

Is  not  an  attendant  of  a  justice's  court , 10 

Must  execute  mandates  delivered  to  him 10,  105 

Cannot  act  by  deputy 105 

Cannot  demand  more  than  statutory  fees 10 

Cannot  purchase  claim  for  collection 10 

Liability  for  refusal  to  execute  process 106 

When  protected  by  his  process 37,  38,  107 

May  serve  process  in  his  own  favor 110 

Liability  for  not  discharging  person  privileged  from  arrest 167 

Liability  for  goods  seized  under  attachment 191 

How  far  protected  in  execution  of  replevin  process 213 

Right  to  break  open  buildings  in  execution  of  process 158,  313 

Liability  of  constable  for  property  seized  in  replevin 335-238 

Service  of  subpoena 663 

Return  to  subpoena 663 

Service  of  attachment  against  witness , 670 

Return  of  constable 670 
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Objection  to  service  of  venire  by 711 

Liable  to  indictment  for  packing  jury 713 

Service  of  venire 713 

Return  to  venire 713 

Interest  of,  a  ground  of  challenge  to  the  array ■. 717 

To  attend  jury,  oath  of 736 

Interference  with  jury 737 

Damages  in  actions  against 819 

Duty  to  levy  execution 865,  880,  884 

Levy  on  goods  in  dwelling-house 881 

Dispositions  of  goods  after  levy 885 

Rights  and  liabilities  of  constable  after  levy 886 

Sale  by 888 

Calling  jury  to  try  title  to  goods  levied  upon 898 

Bond  of  indemnity  to 899,  901 

Return  of  execution 880,  904 

Eight  to  fees. 908 

CONSTRUCTION. 

Of  pleadings 304 

Of  contracts  giving  liquidated  damages 800 

Of  written  agreement,  a  matter  of  law  for  the  court 530 

Rules  of  construction 530,  538,  539,  544,  545 

Parol  evidence  in  aid  of 545 

CONTEMPT. 

Power  of  justice  to  punish  for 765 

Warrant  for  arrest  of  offender 765 

Arrest  of  offender  and  proceedings  thereon 766 

Punishment  for 766 

Record  of  conviction 767 

Warrant  of  commitment 768,  769 

CONTRACT. 

Jurisdiction  of  action  for  breach  of  contract 33 

Who  may  maintain  action  on 64 

When  person  not  a  party  to,  may  sue 65 

When  made  in  behalf  of  towns,  counties;  etc 69 

When  made  by  agents 67,  68 

When  made  for  benefit  of  a  religious  corporation 70 

Defendants  in  actions  on  contracts  by  agents 81 

Liability  of  infant  on 85 

Complaint  on  contract 308,  312 

Where  the  couplaint  is  on  contract,  there  can  be  no  recovery  in  tort  ....  301 

Construction  of,  a  matter  of  law  for  the  court 530 

Rules  for  the  construction  of  contracts 530,  588,  539,  544,  545 

Parol  evidence  to  aid  in  construction  of 545 

Parol  evidence  to  vary,  contradict  or  alter 531 

Parol  evidence  to  defeat .531,  536,  537 

(See  Pabol  Evidence.) 
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CONVERSION.     (See  Trovek.)  page. 

Order  of  arrest  in  action  for 141,  144 

Attachment  may  issue  in  action  of 177 

Damages  in  actions  for  conversion. 805 

CONVICTS. 

Are  competent  witnesses 883 

COMMISSION. 

When  a  commission  to  take  testimony  may  issue 679 

Application  for  the  commission 679 

Notice  of  application  and  proof  of  service  ' 680 

Proof  of  materiality  of  witness,  etc 681,  682 

To  whom  commission  should  issue 683 

Names  of  witnesses  to  be  inserted  in  commission 683 

Form  and  contents  of  commission 684 

May  issue  by  consent  vvdthout  written  interrogatories 681,  684 

Settlement  of  interrogatories  and  cross  interrogatories 685 

Form  of  interrogatories  and  cross  interrogatories 685-687 

Power  of  commissioners 686,  687 

Subpoenaing  witnesses 687 

Oath  to  witnesses 688 

Mode  of  taking  the  examination 688,  689 

Exhibits 689 

Subscribing  and  annexing  commissioner's  certificate 691 

Mailing  commission,  etc.,  to  justice 691 

Receipt,  filing  and  indorsing  the  commission 691 

Amount  of  fees  and  disbursements  allowed 693 

Return  of  commission  for  correction 693 

Deposition  as  evidence  and  objections  thereto 692,  694 

Suppressing  deposition 693 

Part  of  deposition  may  be  put  in  evidence 693 

Disregarding  defective  execution 694 

COMMON  COUNTS. 

Complaints  on  the  common  counts 314,  315 

COMPLAINTS.    (See  Pleadings.) 

The  complaint,  the  first  pleading  in  the  cause 305 

Formal  commencement  of .' 305 

Number  of  parties 305 

Names  of  parties 306 

Statement  of  right  or  character  in  which  the  action  is  brought 306-308 

By  assignee  for  the  benefit  of  creditors 306 

By  administrator  or  executor 307 

By  infant  and  guardian 307 

By  receivers 307 

By  public  ofiicers 308 

On  contract 308 

When  to  be  special 308 

Statement  of  matters  of  inducement 309 

Statement  of  plaintiff's  interest  in  subject-matter 309 

Consideration 310 
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Promise  by  the  defendant *  310 

Profert ^^-^ 

Averment  of  performance  by  plaintiff 311 

Allegations  of  request,  notice,  demand,  etc 312 

Breach  of  agreement,  allegation  of 313 

Damages,  how  alleged 3I3 

Conclusion  of  complaint 313 

Statement  of  several  counts  in  the  complaint 814 

Common  counts,  complaints  on 314 

Bills  of  particulars 3I5 

(See  Bill  of  Pakticulaes. ) 

In  actions  for  torts .' 3I8 

Statement  of  plaintiff's  interest  in  the  thing  injured 318 

Allegations  as  to  motives,  intent  or  negligence  of  the  defendant 319 

Statement  of  wrongful  acts  of  defendant 320 

Allegations  of  time,  place;  knowledge,  etc 331 

Alleging  demand 333 

In  actions  for  penalties 338 

In  actions  upon  assigned  demands 323 

Conclusion  of  a  complaint  for  a  tort 334 

Verified  complaints 834 

When  to  be  served  with  the  summons 334 

Statutory  du-ections  as  to  statement  of  facts 334 

Statements  upon  information  and  belief 835 

Remedy  for  defective  verification 826 

Demurrer  to  complaints 338 

When  deemed  sufficient  on  demurrer 343 

COPIES. 

Of  books  of  account,  not  admissible  in  evidence 517 

Of  records,  etc.-,  as  evidence 7 477-479 

Certificate  of  clerk  to  copy  records,  etc 481,  482 

Duty  of  justice  to  furnish  copies  of  his  minutes,  etc 846 

Service  of  summons  by  copy 33,  24,  131 

CORPORATIONS. 

May  sue  or  be  sued  in  justices'  courts 32 

Actions  by  joint-stock  associations,  how  brought 68 

Suits    by  corporations  to  be  brought  in  corporate  name 69 

Suits  against  corporations,  how  brought 81 

Fact  of  incorporation  need  not  be  proved  unless  denied 81 

Mistake  in  corporate  name  waived  unless  pleaded 81,  104 

Suits  against  joint-stock  associations 82 

Designation  of,  in  summons 124 

Service  of  summons  on 126-131 

On  a  city 126 

On  domestic  corporations  generally 126 

On  domestic  railroad  corporations 128 

On  foreign  corporations 139 

On  express  companies 130 

When  domestic  and  when  foreign 127 

142 
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"Who  are  "  managing  agents  "  of  corporations 137 

General  reputation  not  admissible  to  prove  who  were  officers  of 433 

Designation  of  person  on  w"hom  process  may  be  served 128-131 

Return  of  service  on. a  corporation 134,  135 

When  an  attachment  may  issue  against 177 

Must  appear  by  attorney 240 

Appointment  of  attorney 240 

Order  of  arrest  against  officer  or  agent  of 141 

Requisites  of  a  complaint  in  tort  against 331 

COSTS. 

In  actions  before  a  justice  of  the  peace 850-860 

When  the  plaintiff  is  entitled  to  costs 850 

In  action  to  recover  a  chattel   850 

In  action  on  a  justice's  judgment 850 

When  defendant  defends  as  poor  person 850 

When  defendant  is  entitled  to  costs 850 

When  the  accounts  of  both  parties  exceed  $400 851 

Upon  a  counter-claim 851 

Upon  a  nonsuit,  discontinuance  or  failure  of  plaintiff  to  appear 851 

When  judgment  in  favor  of  one  of  several  defendants 851 

When  neither  party  is  entitled  to  costs 851 

What  costs  prevailing  party  entitled  to  recover 853 

Of  what  costs  consist 852 

What  costs  are  to  be  entered  in  the  judgment 852 

Limitation  as  to  amount  of  costs 853,  854 

In  justice's  court  of  Brooklyn 854 

Error  in  taxing  costs  no  ground  for  reversal  of  judgment 854 

Recovering  back  illegal  fees  as  costs. . .' _  _ 854 

When  costs  are  discretionary __ 855 

Costs  on  amendment 855 

When  an  assignee  or  trustee  is  chargeable  personally  with  costs 307 

Taxing  costs   855 

Prospective  costs  to  be  included  ia  judgment 856 

Increased  or  double  costs 856,  857 

Treble  costs 857 

In  justice's  court  of  Albany 858 

Where  the  people  are  a  party 858 

In  actions  by  executors,  administrators,  etc 859 

In  actions  by  a  transferee,   etc 859 

Included  in  the  judgment,  to  be  paid  on  appeal 931 

On  acceptance  of  offer  of  judgment  on  appeal 940 

On  stipulation  for  reversal  on  appeal 940 

On  appeal _  _  1033 

Where  appeal  is  Jieard  on  the  return 1033 

Where  new  trial  is  had  in  appellate  court 103g 

Taxation  of  costs  on  appeal 1037 

COUNTER-CLAIMS. 

How  pleaded 339 

Demand  of  judgment 33O 

Demurrer  to 34I 
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COUNTIES.  PAGE. 

Actions  in  name  of  officers  of 69 

"When  action  should  be  brought  against  officers  of 83,  83 

When  action  should  be  brought  against  the  county 83,  83 

How  sued '. 83,  83 

Judicial  notice  taken  of  division  of  State  into 377 

COUNTY  COURT. 

Appeals  to 915,  919 

Power  to  amend  notice  of  appeal 937 

Power  to  compel  a  return 95 1 

Always  open  to  compel  return,  etc 953 

Appointment  of  time  and  place  of  holding  court 969 

When  appeal  is  at  issue  in 970 

Offers  of  judgment  in 986 

Subpcenas 989 

Argument  of  appeal  in 990 

New  trial  in 1000 

Power  to  order  a  reference 1003 

Amendment  of  pleadings  in ■. 1003 

Motion  for  new  trial  on  case,  etc 1003 

Judgment  by.on  appeal , 1003 

Power  to  compel  restitution 1037 

Costs  on  appeal _. 1033 

Taxation  of  costs  in ■ 1037 

Enforcement  of  judgment  in 1039 

Docketing  justices'  judgments  in 846 

Setting  aside  dockets  of  judgments 848 

Power  of,  to  remit  fines 676 

COURTS. 

Of  record  and  not  of  record 9 

Of  justice  of  the  peace,  how  and  where  held ' 9,  16 

When  held 9 

Cannot  be  opened  to  transact  civil  business  on  Sunday 9 

Cannot  be  opened  on  election  days,  etc 9 

Sittings  of,  must  be  public 9 

CRIMINAL  CONVERSATION. 

Justice  has  no  jurisdiction  of  actionfor 36 

CROPS. 

Levy  on  growing  crops 876 

CROSS  APPEAL. 

How  taken  and  heard 999 

CUSTOM  AND  USAGE. 

Evidence  of,  to  explain  contract 588,  541,  543 

DAMAGES. 

Defined 770 

Statement  of,  in  complaint 313 

Compensation  the  general  rule  of  damages 770,  771 

General  and  special 770 

Per  evei-y  right  the  law  gives  a  remedy 770 
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Injuries  for  whicli  no  damages  are  recoverable 771 

Nominal  damages 773 

When  recoverable 770,  773 

Remote  and  consequential  damages 773 

Loss  of  profits 774,  781 

Costs  incurred 771,  775 

In  actions  for  tort 775,  776 

In  actions  for  breach  of  contract 776 

Proof  of  actual  loss  to  authorize  substantial  damages 776 

When  the  contract  furnishes  the  measure  of  damages 776,  777 

In  action  by  assignee 778 

In  action  by  person  having  special  interest 778 

Not  allowed  for  time  spent  in  making  contract 778 

On  a  contract  for  board  and  lodging 778 

For  breach  of  apprenticeship 779 

For  dissolution  of  a  partnership 779 

For  breach  of  an  entire  contract 779 

For  assignment  of  a  fictitious  judgment 779 

For  breach  of  covenant  in  assignment  of  judgment 780 

For  breach  of  guaranty  of  amount  due  on  note 780 

For  omitting  to  present  note  for  payment 780 

For  delay  in  sending  telegram 780 

Must  be  such  as  were  contemplated  by  contracting  parties 780 

On  rescission  of  contract  for  labor  by  employer 781 

For  extra  labor 781 

For  abandonment  of  service  by  employee 783 

In  actions  on  bills  or  notes 783 

In  actions  on  chattel  notes 783,  784 

Interest  as  damages  in  actions  on  contract 784 

On  sales  of  personal  property 785 

On  warranties  as  to  quality  or  quantity 790 

On  breach  of  warranty  of  title 793 

In  actions  between  principal  and  agent 794 

In  actions  between  landlord  and  tenant 795 

In  actions  against  carriers 796 

In  actions  against  innkeeper 799 

Liquidated  damages 799 

Interest  on  sum  fixed  as  liquidated  damages 785 

Construction  of  contracts  fixing  measure  of  damages 799 

When  sum  fixed  will  be  regarded  as  a  penalty 799,   800,  804 

In  actions  for  torts 805 

In  trover .• 805 

In  replevin 339,  811 

For  trespass  upon  lands 814 

For  a  nuisance 816 

Negligence 817 

Trespass  to  personal  property 818 

Actions  against  sherifis  and  constables 819 

For  false  return  by  justice 831 
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Assessment  of  damages 831 

Amount  of  damages 823 

Interest  as  damages 823 

Double  and  treble 833 

In  actions  against  several  defendants 833 

Eemitting  damages 833 

Amount  of,  cannot  be  proved  by  opinion 581,  583-586 

DATE. 

Blank  in  summons  as  to  date  renders  process  void 35,  102 

DEATH. 

Presumption  of,  from  continued  absence 438 

Proof  of 434 

DECEIT.     (See  Fbaud.) 

Order  of  arrest  in  action  to  recover  damages  for 141 

DECLARATIONS. 

When  a  part  of  the  res  gestae 430,  431 

Of  an  agent,  when  evidence  against  principal 400,  421 

As  to  matters  of  pedigree 433,  434 

Against  interest  of  person  since  deceased 435 

Of  husband,  as  evidence  against  his  wife 398 

Of  one  of  several  joint  and  several  makers  of  a  note    403 

To  show  fact  of  partnership 403 

Of  principal,  as  evidence  against  surety 404 

Of  former  owners  of  property 406-409 

Of  parties  to  bills  or  notes 403,  406,  407 

Made  in  presence  of  a  party  and  not  disputed 413,  413 

Of  a  party  not  evidence  in  his  own  favor 413,  418 

How  far  the  force  of  a  declaration  is  impaired  by  intoxication 414 

Of  conspirator  as  evidence  against  co-conspirator 419 

DEED. 

When  question  of  title  not  raised  by  introduction  in  evidence 43 

Parol  evidence  to  identify  subject-matter  of 539 

Consideration  clause  in,  open  to  explanation 543,  543 

DEFAULT. 

Judgment  by,  before  justice '. 836 

Service  of  affidavit  excusing  default 971-983 

Opening  default 983 

Appeal  from  judgment  by 918 

Judgment  by,  in  appellate  court 1007 

DEFENDANTS.     (See  Parties.) 

Who  should  be  made  defendants 80 

Joinder  of,  in  actions  for  tort 91 

Misjoinder  of  defendants 93 

Non-joinder  of 95 

Persons  defending  as  poor  persons 95 

When  defendant  may  be  sued  under  a  fictitious  name 104 

When  order  of  arrest  may  issue  against 141 
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Need  not  be  negatived  in  a  complaiut 294 

Demurrer  to  a  defense  not  authorized 339,  340 

DEMAND. 

When  to  be  alleged  in  complaint 313,  332 

Of  judgment  in  the  complaint 813 

Of  bill  of  particulars 316 

Of  judgment  in  an  answer 330 

DEMURRER.     (See  Pleading.) 

Nature  of  a  demurrer 338 

When  necessary  to  protect  the  rights  of  the  defendant 388 

Effect  of,  as  an  admission 338 

In  what  cases  interposed 339-341 

Must  be  for  a  ground  specified  by  the  statute 339 

No  demurrer  allowed  to  a  mere  defense 840 

Want  of  jurisdiction  not  a  ground  of  demurrer 37 

As  a  remedy  for  a  misjoinder  of  defendants 93,  840 

As  a  remedy  for  non-joinder  of  defendants 95 

As  a  remedy  for  a  misjoinder  of  plaintiffs 77,  78 

As  a  remedy  for  non-joinder  of  plaintiffs 79 

To  one  of  several  causes  of  action 341 

Time  of  interposing  a  demurrer 841 

Decision  or  judgment  on  demurrer 341 

,    Sufiiciency  of  complaint  on  demurrer 343 

Amendment  after  decision  sustaining  demurrer 843 

Pleading  over,  after  decision  overruling  demurrer 343 

Review  of  decision  of  the  justice 843,  844 

DENIALS. 

General  or  specific 328 

On  information  and  belief 328,  329 

DEPOSITION. 

Of  witness  on  commission 689 

Effect  of,  as  evidence 692 

Objections  to 693 

Suppressing  deposition 698,  695 

DIRECTION. 

Of  mandates  generally 103 

Is  an  essential  part  of  a  mandate 103 

Service  by  officer  to  whom  mandate  is  not  directed 103,  104 

Of  a  summons 130 

Of  an  order  of  arrest 154 

Of  a  warrant  of  attachment 186  187 

Of  a  requisition  to  replevy 311 

DISCHARGE. 

Prom  arrest 165 

Of  imprisoned  debtor 898 
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Judgment  of,  whea  accounta  proved  exceed  $400 44 

Judgment  of,  on  plea  of  title  to  lands 37 

Of  action  by  failure  of  justice  to  appear 333 

Plaintiff  may  discontinue  before  submission  of  cause 697 

Judgment  of 830 

DISTRICT  ATTORNEY. 

Cannot  act  as  justice  of  the  peace 55 

DOCKET-BOOK. 

Is  only  presumptive  evidence  of  facts  stated 38 

How  far  evidence  of  facts  stated 448 

Transcript  of,  as  evidence '.  448 

How  proved 449 

How  far  conclusive 450 

Parol  evidence  to  contradict 450 

What  may  be  entered  in 450 

Parol  evidence  to  prove  facts  entered  in 547 

Of  foreign  justice,  as  evidence 451 

DUTY. 

Right  of  action  for  violation  of 70 

Who  may  sue  for  breach  of  duty  by  public  officer 70,  71 

ELECTION. 

Of  justices  of  the  peace 1 

To  fill  vacancies 7,  8 

Courts  not  to  be  opened  on  days  set  apart  for 9 

Votei's  exempt  from  arrest  on  election  day 165 

As  to  kind  of  action 377 

ERROR  IN  FACT. 

Meaning  of  the  phrase 983-985 

Assignment  of 983-986 

Practice  on  appeal 989 

Judgment  must  be  for  affirmance  or  reversal 999 

Relationship  of  justice  may  be  assigned  as 54 

ESCAPE. 

Damages  in  actions  for 830 

EVIDENCE. 

Should  not  be  pleaded , 387 

Nature  of  evidence  and  proof 374 

Restrictions  upon  the  introduction  of  evidence 374 

Means  and  methods  of  investigating  past  transactions 375 

Classification  of  the  different  species  of  evidence 376 

Direct  and  indirect,  immediate  and  mediate 376 

Competent  and  incompetent  evidence 376 

Credible  evidence  ^"^^ 

Relevant  and  irrelevant  evidence 377 

Cumulative,  conclusive  and  satisfactory 377 

Matters  judicially  noticed  without  proof 377-381 

Competency  of  witnesses 381-395 

(See  Witnesses.) 
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Of  personal  transactions  or  communications  with  person  since  deceased . .  384 

Admissions  395-431 

(See  Admissions.) 

Estoppel 421 

Presumptions  421-429 

(See  Pbbsumptions.) 

Hearsay 429 

Nature  of  hearsay  evidence 429 

Generally  inadmissible 430,  432 

Expressions  used  tending  to  show  mental  operations 430 

Expressions  tending  to  show  bodily  pain 430,  431 

Verbal  and  written  declarations  forming  part  of  the  res  gestae. . . .   481,  432 

Retui'ns  to  process 432 

To  show  that  a  person  holds  a  certain  office 432 

Statements  of  deceased  persons  as  to  matters  of  pedigree 433 

Declarations  as  to  relationship 434 

Declarations  as  to  birth,  age,  etc 434 

Entries  in  the  family  Bible 434 

Declarations  against  interest  by  persons  since  deceased 435 

Entries  in  the  course  of  office  or  business 436 

Evidence  of  a  witness  since  deceased 438 

Mode  of  proving  what  a  witness  testified 438,  439 

Best  evidence 440 

Oral  evidence  cannot  be  substituted  where  writing  required  by  law. ...  441 

Contents  of  a  record  cannot  be  proved  by  an  admission 442 

Oral  evidence  not  allowed  to  prove  what  the  parties  have  put  in  writing,  443 

Oral  evidence  of  negotiations  prior  to  executing  writing 443 

Telegrams 444 

Letter-press  copies 444 

Copy  of  a  copy 444,  445 

Copy  memorandum 445 

Written  assignment  must  be  produced 445,  446 

Striking  out  parol  evidence  improperly  received 446 

Copies  of  records 447 

Official  character 432,  447 

Papers  collateral  to  the  question  in  issue 447 

Oral  evidence  of  payment  notwithstanding  receipt 447 

Proceedings  before  justices  of  the  peace 448 

Oral  evidence  of  contents  of  papers  not  produced  on  notice 452 

Oral  proof  of  contents  of  lost  papers 452,  453,  456,  457 

Proof  of  contents  of  papers  without  the  State 453 

Oral  proof  of  contents  of  papers  in  court 454 

Service  of  notice  to  produce  papers 454,  455 

Notice  to  produce  papers  need  be  given  but  once 458 

Sufficient  to  prove  the  substance  of  the  issue 458-464 

Variances  between  pleadings  and  proof 458  464 

Burden  of  proof 464-472 

General  rules  for  determining  where  the  burden  rests 464 
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Generally  rests  on  "the  party  holding  affirmative 464 

In  particular  actions ; 464-471 

Shifting  of  the  burden  on  the  trial 471 

Relevancy  of  evidence 473 

Must  tend  to  prove  or  disprove  the  issues 473 

Counsel  may  be  required  to  show  how  evidence  is  material     473 

Not  error  to  exclude  evidence  which  is  immaterial  when  ofEered 474 

Duty  of  the  court  as  to  the  exclusion  of  irrelevant  evidence 474 

Evidence  to  impeach  witness  of  adverse  party  always  relevant 475 

Receiving  evidence  as  against  one  of  several  defendants 475 

Of  fraud  practiced  on  parties  other  than  the  plaintifE 475 

Examples  of  evidence  relevant  to  particular  igsues 475,     476 

Court  may  exclude  irrelevant  evidence  on  its  own  motion 476 

Reversal  for  rejection  of  evidence  as  irrelevant 477 

Written  evidence 477-483 

Manner  of  proving  statutes,  etc 477 

Proof  of  records  477 

Copies  of  records  and  public  documents  as  evidence 478 

Chattel  mortgages,  proof  of,  by  certificate  of  clerk 479 

Certificates  of  incorporation  of  villages 479 

Proceedings,  etc.,  of  common  council,  etc 479,    '480 

Proof  of  wills   480 

Instruments  acknowledged  and  certified 480 

Certified  copies,  transcripts,  exemplifications 481,     483 

Copy  notice  of  mechanic's  lien 483 

Judicial  documents , 483-488 

Judgments,  verdicts;  etc 483 

Conclusiveness  of  judgments 484-488 

Proof  of  judgments  in  justification  of  acts  done  under  them 485,     486 

Private  documents  or  writings 488,     489 

Subscribing  witness 489—493 

Former  rules  as  to  proof  of  documents  by  subscribing  witness 489 

Statute  dispensing  with  the  calling  of  subscribing  witness 490 

When  subscribing  witness  need  not  be  called 490,  491,  493,     493 

Proof  of  documents 'when  subscribing  witness  is  absent,  etc 491,     493 

Handwriting ' 493-497 

Proof  of  handwriting  of  subscribing  witness 493 

Mode  of  proving  handwriting 493,     494 

Who  are  competent  to  give  an  opinion  of  handwriting 495 

Comparison  of  handwritings 495-497 

Putting  papers  in  evidence  for  purpose  of  comparison 496 

Alteration  of  written  instruments 497-499 

Effect  of  alteration 498,     499 

Burden  of  accounting  for  alteration 498,     499 

Account  books : 499-519 

May  be  received  in  evidence 499 

Preliminary  evidence  to  justify  receipt  of  books ,. 500 

Entry  must  be  a  matter  of  book  account 503 

What  are  matters  of  book  account 503 

143 
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Bank  books 503 

Partnership  books  as  evidence  between  partners 503 

Not  evidence  of  a  single  charge 504 

Party  offering  books  must  prove  some  item  charged 505 

Manner  of  keeping  books 506 

Entries,  by  whom  made 508 

Proof  that  the  party  kept  no  clerk 500,  501,  508,  509 

Number  of  witnesses  to  prove  dealings 509 

Credit  of  books  is  for  the  jury 509 

Impeaching  books  of  account 510 

Existence  of  common-law  proof  does  not  invalidate 511 

Evidence  of  value 511 

Entries,  when  made 513 

Books  in  daily  use 513 

Original  entries 513 

Ledger  and  day-book 514 

Entire  set  of  books  must  be  introduced 515 

Charges  in  gross 515 

Witness  testifying  from  books 516 

Copy  of  books  not  competent  evidence 517 

•   Books  introduced  cannot  be  withdrawn , 517 

Must  be  received  generally 517 

Whole  contents  are  evidence 518 

Waiver  of  books  and  resort  to  common-law  proof., 518 

License  to  carry  on  business,  by  whom  proved 519 

Parol  evidence  to  contradict  written  instrument 519 

Construction  of  writing  a  matter  of  law 519,  520 

Kules  of  construing  written  instruments 530,  531,  544 

General  rule  excluding  parol  evidence 531 

Rule  does  not  apply  to  strangers 538 

Aiding  written  evidence  by  parol  evidence 538 

Parol  proof  as  original  and  independent  evidence 546 

Objections  to  competency  of  witnesses 549 

When  to  be  taken 551 

Evidence  as  to  competency 553 

Competency  a  question'f or  the  justice 553 

Oath  to  witnesses , 558 

Examination  of  witnesses  by  interpreter 554 

Manner  of  testifying 555 

Examination  of  witnesses 556 

Order  of  introducing  evidence , 556-558 

Questions  by  juror 558 

Questions  by  the  court , 558 

Cross-examination 559 

Objects  of  cross-examination 559 

Latitude  allowed  on  cross-examination 561 

General  scope  of  cross-examination 561,  563 

Examination  as  to  collateral  matters 563 

Cross-examination  as  to  writings 564 


IITDEX.  11 39 

EVIDENCE  —  Cmtinued.  ^^^^_ 

Questions  aflecting  character  of  witness 563   566  567 

Power  of  court- to  limit  cross-examination 561  568 

Time  of  cross-examination 5(jg 

Death,  etc,,-  of  witness  before  crossrexamination 569 

Eefusal  to  answer  questions  on  cross-examination 570 

Party  considered  as  introducing  evidence  given  on 565  570 

Cross-examination  for  purpose  of  contradiction 563,  569,  570,  618 

Re-examination 57j 

Subject-matter  of  re-examination 571  572 

Further  examination 573 

Discretion  of  court  as  to  recalling  witness 572  573 

Striking  out  evidence , 57O  573  574 

Opinions  and  belief,  skill  and  science,  etc 575 

General  rule  excluding  opinions  and  conclusions 575 

When  witness  may  testify  to  his  impressions 576,  593 

Expert  testimony. .'.  ^.'^^.  .'.'^:. ...:...:...  .\ 577,  578,  579 

Mode  of  objecting  to  expert  testimony  ....'.'...'.'..'.. 579 

Hypothetical  questions  ....  .V. . . .'. ..".'...'... 580 

Amount  of  damages  cannot  be  proved  by  opinion 580 

Opinions  as  to  value  of  property  or  services 586 

Proof  of  possession  of  real  estate 588,  589 

Proof  of  intent 589,  590 

Proof  of  intoxication , 593 

Proof  of  mental  condition. .  . . ...... 593-597 

The  value  of  opinions  as  evidence 597 

Examining  witnesses  separately 597 

Leading  questions,  when  allowed  or  disallowed 598-603 

Eefreshing  memory  of  witness 603 

Criminating  answers 607 

Degrading  answers 611 

Confidential  communications 613 

Between  attorney  and  client 613 

Confessions  made  to  clergymen,  etc 616 

Between  physician  and  patient 616 

Impeaching  credit  of  witness .  618 

By  contradiction  as  to  collateral  matter 563,  569,  570,  618 

By  evidence  as  to  general  character 619 

Proof  of  specific  acts  of  immorality  inadmissible 619,  633 

Form  of  question  to  impeaching  witness 633 

By  prior  contradictory  statements  under  oath 634 

By  contradictory  statements  out  of  court 636 

By  prior  expression  of  opinion , 638 

By  proof  of  hostility  of  witness 639 

Evidence  of  witnesses'  good  character 639 

Proof  of  corroborating  declarations  of  witness 630 

Cross-examining  or  impeaching  the  impeaching  witnesses 631 

Impeaching  party's  own  witness 631 

Party  may  prove  a  fact  though  it  contradicts  his  witness 634 

Party  cannot  cross-examine  his  own  witness 634 

Party  calling  adversary  as  a  witness  cannot  impeach  him 635 
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Impeaching  witness  called  to  supply  formal  proof 635 

Impeachment  of  witness  after  cross-examination 635 

Limiting  number  of  impeaching  witnesses 685 

Duty  of  jury  in  weighing  evidence 636 

Weighing  direct  testimony  of  witnesses 639 

Weight  to  be  given  to  circumstantial  or  presumptive  proof 644 

Weighing  conflicting  evidence 649 

Kelative  value  of  affirmative  and  negative  evidence 650 

Application  of  maxim  falsus  in  uno  falsus  in  omnibus 653 

Discrediting  unimpeached  witness 655 

Errors  in  admitting  or  rejecting. 751-763 

EXCEPTION. 

To  plaintiff's  sureties  in  replevin 315 

EXECUTION. 

Nature  of  the  mandate 860 

Kinds  of 860 

Form  and  requisites  of 860 

On  attachment 861 

Against  the  person 861,  895 

Indorsement  of,  in  action  for  a  penalty 863 

Indorsement  of,  when  against  joint  debtors  not  served 868 

In  action  of  replevin  863,   864,  894 

Need  not  show  jurisdiction 863 

Must  describe  the  defendant 863 

When  and  by  whom  issued 864 

Must  be  issued  within  five  years  after  judgment 864 

After  death  of  plaintiff  or  defendant 864 

Liability  for  issuing  execution  on  satisfied  judgment 865 

Delivery  to  officer 865 

Who  to  execute , 865 

Officer  cannot  levy  execution  in  his  own  favor 865 

Effect  of  delivering  execution  to  constable 866 

Property  exempt  from  levy  and  sale  under 866-876 

Property  liable  to  seizure  on 876 

Levy,  when,  where  and  how  made 880 

Levy  after  return  day 880 

Levy  on  property  in  a  dwelling-house 881 

What  constitutes  a  valid  levy 883 

Secret  levy 883 

Levy  on  property  not  in  view 883 

Amount  of  property  levied  upon 884 

Disposition  of  goods  after  levy 885 

Eights  and  liabilities  of  constables  after  levy 886 

Effect  of  a  levy 887 

When  levy  does  not  satisfy  judgment 887  888 

Sale  of  chattels  under  execution 888 

Discharge  of  imprisoned  debtor -  . .  .  898 

Claim  of  property  by  third  person 898 
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Bond  of  indemnity 898,  899 

Calling  jury  to  try  title 899 

Kotice  to  claimant 899,  900 

Oath  to  jurors , 900 

Subpoenaing  witnesses 900 

Oath  to  witnesses 900 

Incjuisition 901 

Priority  of  executions 902 

Disposition  of  moneys  collected  on  execution 903-904 

Dormant  executions 903 ,  904 

Return  of  the  execution 904 

Liability  of  constable  for  failure  to  make  a  return 905 

Liability  for  failure  to  pay  over  moneys  collected 905 

Failure  to  pay  surplus  to  defendant 906 

Renewal  of  execution 907 

Constable's  right  to  fees,  etc 908 

To  collect  fines  imposed  upon  witnesses 675,  676 

To  enforce  judgment  of  appellate  court 1039 

EXECUTOR. 

Jurisdiction  of  actions  by  or'against 33 

When  to  be  made  plaintiff 65 

Must  set  forth  his  representative  characterjin  complaint : 307 

Need  not  offer  in  complaint  to  produce  letters  testamentary 811 

Costs  in  actions  by  or  against 859 

EXPERTS. 

May  give  opinions  in  matters  of  skill  and  science 577,  596 

Must  be  competent 578,  579 

Objections  to  competency  of 579 

Hypothetical  questions  to 580 

EXPRESS  COMPANIES. 

Service  of  summons  on 130 

FACTOR. 

Liability  to  arrest 141,  144 

FACTS. 

To  be  stated  in  pleading 281 

Questions  of  fact 384 

Questions  of  law  and  fact 287 

Necessarily  implied  need  not  be  pleaded 393 

How  stated  in  pleadings 397 

Not  denied  are  admitted 398 

Not  alleged  cannot  be  proved 301 

Presumptions  of  fact 433-439 

Questions  of  fact  for  a  jury 747 

Error  in  fact 983,  989,  999 

FALSE  IMPRISONMENT. 

Justice  has  no  jurisdiction  of  actions  for 86 

When  justice  liable  for 54 
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Damages  in  actions,  against,  justice  for 831 

FEES. ^      ■ 

Of  witness,  must  be  paid  when  subpoenaisserved 664,  665 

Taxing  witness'  fees ..,..■,■.,..,...  i, ^ ,, ^ .......  ^ .    665 

Amount  of  witness'  fees ......,,...,.......,./ 666 

FEMALES.  

Not  liable  to  arrest.  .;.•.•...■... .; .  .•.■.•.■..■.•.•...■.■."..■,■ 141 

FIDUCIARY  CAPACITY. ' 

Defined. ...;.;..:.....:::.;.: 144,  145 

Arrest  in  action  for  money,  etc!,  received  \u. ....... 141,  144 

FINE.  "  ■  ■ " 

Imposing  fine  on  defaulting  witness 671 

Minute  of  conviction 674,  675 

How  collected. '.'.'..'.'.'.'.'.'.'.'.'.'.'.'..'..'. 675,  676 

Imposing  fine  on  defaulting  juror 715 

PINES  AND  PENALTIES.. , . . 

Jurisdiction  of  justice  in  action  to  recover 34 

In  favor  of  a  town,  where  action  for,  must  be  brought 48 

Indorsement  of  summons  in  action  for  a  penalty 123 

Order  of  arrest  in  action  to  recover 141 

FORPEITUEE.. .  (See  Penalty.) 

What  acts  are  .a  ground  for  declaring  office  of  justice  forfeited 6,  8 

Action  for,  by  whom  brought 69,  70 

FORM.     (See  Index  of  Fokms.) 

Of  actions  and  pleadings  abolished 379 

Pleadings  need,  not  be  in  any  particular  .form 380 

FRAUD.        

Jurisdiction  of  justicein  action  for. .-. 33 

Setting  aside  service  procured  by  fraud 109 

When  order  of  arrest  may  issue  in  action  for  . . . ., 143 

GUARDIAN.     (See  Infant.) 

General  guardian  appointed  by  surrogate,. a  trustee  of  an  express  trust  . .  66 

General  guardian  may  sue  to  recover  debt  due  infant 71 

Appointment  of  special  guardian  for  infant  plaintifE 73 

Appointment  of  special  guardian  for  infant  defendant 86-88 

Complaint  by  infant  and  guardian 307 

HANDWRITING. 

Proof  of '. 493-499 

Comparison  of  handwriting 497 

HEARSAY.     (See  Evidence.)  .      . 

Nature  of  evidence  called  "  hearsay" 439 

Generally  excluded ' .   430,  433 

Expressions  of  persons  afflicted  with  bodily,  pain 430,  431 

Admissible  to  show  official  character 433 

Inadmissible  to  show  who  are  officers  of  corporations 433 

Admissibility  as  to  matters  of  pedigree 433-435 
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Declarations  against  interest  by  persons  since  deceased 435 

Entries  in  the  course  of  office  or  business 436 

HIGHWAYS. 

Actions  for  injuries  from  defects  in §3 

HOUSEHOLDER. 

"What  property  of.is  exempt  from  execution 867 

Who  is  a  householder gen 

HUSBAND  AND  WIFE.     (See  Maeeied  Women.) 

Competency  as  witnesses  for  or  against  each  other 390 

Confidential  communications  between,  privileged 391 

Admissions  of  wife,  when  binding  on  her  husband 397  398 

Admissions  of  the  husband,  when  binding  on  the  wife 398 

IDIOTS. 

Incompetent  as  "witnesses 381 

IMPEACHMENT.     (See  Evidence.  ) 

Of  witnesses-.  .-.•. gl8 

Impeaching  party's  own  witness 631 

IMPRISONED  DEBTOR. 

Discharge  of  . . 898 

INDEMNITY. 

To  constable  against  claim  of  third  person  in  replevin 331 

INDORSEMENT. 

Of  summons  in  action  for  a  penalty " 133,  133 

Contract  of,   cannot  be  varied  by  parol 538 

INDUCEMENT. 

Statement  of  matters  of  inducement  in  complaint 309 

INFANTS. 

Actions  by 71 

Appointment  of  special  guardian  for  infant  plaintiff 73 

Effect  of  failure  to  appoint  guardian  for  infant  plaintiff 73 

Actions  against 85 

Liability  of  infants  on  their  contracts 85 

Infancy  a  personal  defense 85 

Failure  to  plead  infancy,  effect  of 85 

When  action  may  be  discontinued  as  to  infant  and  proceed  as  to  others  .  85 

Joinder  of  infants  and  adults  as  defendants 85 

Liability  for  torts 86 

Appointment  of  special  guardian  for  infant  defendant 86-88 

Effect  of  failure  to  appoint  special  guardian  for  infant  defendant 86 

Liability  to  arrest  for  fraud,  etc 143 ' 

Complaint  by  infant  and  guardian 307 

Competency  of,  as  witnesses 383 

INNKEEPER. 

Cannot  act  as  justice  of  the  peace 55 

INTENT. 

Allegations  of  wrongful  intent,  when  proper 319,  380 

When  evidence  of  intent  is  admissible 589-591 

Expressed  in  written  instrument,  cannot  be  contradicted  by  parol 536 
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In  the  event  of  an  action,  disqualifies  a  justice 47 

Of  justice  must  be  personal  to  disqualify  him  from  acting 53 

Entitling  a  person  to  sue ' . . . .   60-64 

Statement  of  plaintifE's  interest  in  the  complaint 809,  318 

As  damages '■ 784 

On  the  amount  fixed  as  liquidated  damages 785 

How  far  the  interest  of  a  witness  affects  his  competency 383 

INTERPRETER. 

Examination  of  foreign  witness  through  interpreter 554 

For  deaf  and  dumb  witnesses 555 

Oath  to  interpreter. 554 

INTERROGATORIES. 

Upon  commission  to  take  testimony 684-687 

On  proceedings  against  justice  to  compel  return 955 

INTOXICATION. 

Renders  a  witness  incompetent 881,  383 

Of  person  making  an  admission  to  be  considered  by  jury 414 

INVENTORY. 

Of  property  seized  under  a  warrant  of  attachment 190 

Service  of  copy  inventory 190 

IRREGULARITIES. 

Do  not  affect  jurisdiction 13 

In  the  mode  of  acquiring  jurisdiction  of  the  person  waived  by   appear- 
ance     16,  35,  36,  38,  348 

Failure  of  infant  plaintifE  to  appear  by  guardian  an  irregularity 73 

Failure  to  appoint  guardian  for  infant  defendant  not  a  mere  irregularity .  86 

In  the  issuing  of  process  do  not  excuse  officer  from  serving  it 108 

In  entitling  affidavits  disregarded 113 

In  the  return  to  a  summons,  when  to  be  objected  to 137 

Limited  appearance  for  the  purpose  of  objecting  to 333 

Objections  to  irregularities,  how  and  when  taken 348-251 

Setting  aside  service  for  irregularity 110 

Irregular  adjournments 370-378 

JOINDER.     (See  Paeties  ;  Actions,  etc.) 

Of  plaintifls 74 

All  persons  having  an  interest  in  the  subject  of  the  action  may  be  plaint- 
iffs      74 

Husband  not  a  necessary  party  to  action  by  wife 74 

Of  partners  in  action  to  recover  debt  due  firm 75^  76 

Tenants  in  common  must  join  as  plaintiffs 75 

Of  several  owners  of  a  joint  demand 75 

Of  heirs  at  law  in  action  for  rent 76 

In  actions  by  sureties  against  their  principal 76  77 

Remedy  for  misjoinder  of  plaintiffs 77 

Remedy  for  non-joinder  of  plaintiffs 79 

Of  defendants 80 

Of  partners 83 

Of  husband  and  wife , 85 
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Of  infants  and  adults 85 

Of  parties,  severally  liable 88 

Of  maker  and  indorser  of  notes  and  bills. 88,  89 

Of  guarantor,  surety  and  principal  debtor 89 

Of  joint  debtors 90 

In  actions  for  torts 91 

Misjoinder  of  defendants 93 

Non-joinder  of  defendants 95 

Of  causes  of  action 267 

General  statutory  provisions 267 

Of  causes  of  action  on  contract  and  in  tort 367 

Of  causes  of  action  upon  contract • 271 

Of  causes  of  action  for  tort 272 

Causes  joined  must  be  consistent  and  require  the  same  judgment 373 

Causes  joined  must  aflect  all  parties 273 

Remedy  for  misjoinder  of  causes  of  action 374 

JOINT  DEBTORS. 

Admissions  by  one  of  several  joint  debtors,  as  evidence  against  others  . .  403 

Transcript  of  judgment  against 847 

Execution  against 863 

Joinder  of,  as  defendants 90 

Service  on  one  of  several,  and  proceedings  thereupon 90 

JOINT-STOCK  ASSOCIATIONS. 

Actions  by ^ 68 

Actions  against 83 

Objections  to  non-joinder  or  misjoinder  of  defendants 94 

JUDGMENT.     (See  Offbb  of  Judgment.) 

Defined 835 

Kinds  of 835 

Interlocutory  or  final 836 

By  default 836 

On  an  issue  of  law 341,  838 

On  issues  of  fact 838 

On  issues  of  law  and  of  fact 839 

Of  nonsuit 839 

(See  NosrstriT.) 

Of  discontinuance 37,   44,   333,  830 

(See  Discontinuance.) 

When  to  be  rendered 831-834 

How  rendered '. 833,  834-836 

Separate  judgment  as  to  several  defendants 91,  835,  836 

Form  of  the  judgment , 836 

Entry  in  docket-book 837,  841 

In  replevin 330,  331,  839,  840 

In  favor  of  one,  and  against  other  defendants 364,   840,  841 

On  offer  filed  with  the  justice 366 

By  confession 845 

Opening  or  altering  judgments 843 
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Power  of  justice  to  open  default 827,  842,  843 

Correcting  mistakes,  in 842,  843 

By  confession 843 

Jurisdiction  of  justice  to  render 22 

Defendant  must  appear  personally  before  justice 844 

Confession  must  be  written,  signed  by  defendant  and  filed 844 

Where  sum  confessed  .exceeds.$50 844 

Oral  admission  of  indebtedness  in  open  court , 844 

Effect  of  omitting  to  annex  affidavit  to  confession 845 

Transcripts  of  judgments 846 

Filing  transcript  and  docketing  judgment  with  county  clerk 847 

Where  defendant  is  liable  tcariest 847 

Where  judgment  is  against  joint  debtors 847 

After  expiration  of  justice's  term  of  office 848 

Mandamus  to  compel  issuing  of  transcript 848 

Form  of  transcript 848 

Setting  aside  docketed  judgment 848 

Actions  on  judgments,  jurisdiction  of  justice 34 

Costs  in  actions  on  justice's  judgment 850 

In  personam,  when  not  allowed  as  against  non-resident 35 

Reversal  of  judgment  rendered  without  jurisdiction 27 

By  justice  related  to  a  party  absolutely  void 51,  53,  54 

Against  one  of  several  tort-feasors 91 

Demand  of,  in  the  complaint 318 

Demand  of,  in  the  answer. 330 

Admissibility  of,  as'  evidence 483 

Conclusiveness  of  judgments 484-488 

Justification  of  acts  done  under 485 

Notice  of  judgment  to  limit  time  in  which  to  appeal 920 

On  appeal : 1003 

Reversal  in  whole  or  in  part ; 1004 

Reversal  as  to  any  or  all  parties 1007 

Reversal  upon  questions  of  fact 1008 

Reversal  upon  questions  of  law 1021 

On  offer 1029 

On  affirmance 1029 

On  new  trial  in  County  Court 1031 

When  a  separate  judgment  is  proper 264 

Amendment  of 913 

JUDGMENT-ROLL. 

On  entry  of  judgment  on  appeal 1032 

JUDICIAL  NOTICE. 

Matters  judicially  noticed  without  proof 377-381 

Matters  judicially  noticed  need  not  be  pleaded 294 

JURAT. 

What  is  meant  by  the  term  "  jurat " 115,  116 

Defect  in  jurat  in  verified  pleading,  not  subject  of  demurrer 341 
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Of  justices  of  the  peace 12 

Definition  of  the  term  "jurisdiction  " 13,  17 

Does  not  depend  upon  the  merits  of  the  case. ..     13 

What  is  meant  by  ' '  want  of  jurisdiction  " 13 

Distinction  between  erroneous  exercise  and  absence  of  jurisdiction  13,  14,  30 

Of  justices  of  the  peace  is  purely  statutory 14 

Is  not  implied 14 

What  powers  accompany  a  grant  of  jurisdiction 14,  15 

Of  justices  may  be  extended  by  statute. 15 

How  far  conferred  by  consent 15 

Where  exercised... 16 

Territorial  extent 17 

As  to  the  amount  iuyqlved.. 31 

As  to  the  character  pf  the  ,pai:ties 23 

Of  the  person ,.  . . . . 23-39 

How  and  when  acquired 23-35 

Not  acquired  by  a  limited  or  unauthorized  appearance 23,  34 

Time  when  jurisdiction  of  the  person  is  complete 34 

Not  acquired  by  service  of  void  process 35 

Waiver  of  errors  in  proceedings  to  acquire 35 

Objection  to  want  of  jurisdiction  of  the  person 36-39 

Conclusiveness  of  justice's  determination  as  to  having  jurisdiction  37,  28 

Want  of,  renders  proceedings  void 28 

Of  the  property. . '. '. . . . 29-31 

For  the  purposes  of  a  provisional  remedy 29 

Strict  compliance  with  the  requirements  of  the  statute  essential 80 

Effect  of  issuing  attachment  without  requiring  proof  and  security 30 

Of  the  person  and  subject-matter  gives  jurisdiction  of  the  property ....  31 

Of  the  subject-matter 31 

What  is  meant  by  jiirisdiction  of  subject-matter 31 

Does  not  exist  if  iibt  expressly  conferred  by  statute 32 

Cannot  be  conferred  by  consent 15 

Of  a  cause  of  action  set  up  as  a  counter-claim '  46 

Of  actions  for  breach  of  contract 33 

Of  actions  for  personal  injuries 32 

Of  actions  for  injuries  to  property 33 

Under  the  Civil  Damage  Act 33 

Of  actions  to  recover  damages  for  fraud 33 

Of  actions  for  a  fine  or  penalty 31,  34 

Of  actions  on  bonds  and  judgments 33,  34 

Of  actions  of  replevin 31,  23,  35 

Of  actions  to  enforce  a  lien 35 

Of  actions  against  infants,  before  appointment  of  guardian 86 

Of  summary  and  special  proceedings 36 

To  render  judgment  by  confession 33 

Where  a  justice  has  no  jurisdiction 36 

Actions  for  breach  of  promise  to  marry : 33 

Actions  where  the  people  of  the  State  are  a  party 22,  36 

Actions  or  proceedings  against  executors  and  administrators 22,  36 
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Actions  for  assault,  battery,  false  imprisonment,  libel,  slander,  etc 36 

Actions  wherein  the  title  to  real  property  comes  in  question 36^3 

Where  the  accounts  of  both  parties  exceed  ^00 43-46 

When  justice  is  disqualified  from  acting. .' 46-55 

JUROR. 

How  notified 710 

Liability  for  default , 713 

Mode  of  drawing 715 

Qualifications  and  exemptions 716 

Challenges  to 717-724 

Oath  of 724 

Competency  as  a  witness 393 

Duty  of,  in  weighing  evidence 636 

Withdrawal  of  juror 730 

Privilege  of  jurors  from  arrest 164 

JURY.     (See  Teial.) 

Trial  by 710-769 

Charge  to 729 

Deliberation  of 736 

Misconduct  of 738 

Verdict  of 743 

Polling  jury 746 

Questions  of  fact  for  a  jury 747 

To  try  title  to  goods  levied  on 899 

JUSTICE  OF  THE  PEACE. 

Election  and  term  of  office  of  justices 1 

Constitutional  provision  as  to  election 1 

Classification  for  the  purpose  of  electing  a  justice  annually 1,  3 

Time  of  election 1,  2 

Election  on  erection  of  new  town  .1 1,  2 

Qualifications  of  justices 2,  3 

Official  bond  required  by  statute 3 

Approval  and  filing  of  the  bond , .  4 

Certificate  of  filing 4 

Liability  of  justice  and  sureties  on  the  bond 5 

Effect  of  a  failure  to  execute  and  file  a  bond 6 

Official  oath  of  justices • 5 

Effect  of  a  failure  to  take  the  oath 6 

Vacancies  in  office,  how  created  and  filled 7-9 

Resignation  of  justice 8 

Removal  of  justice 8 

Acts  operating  as  a  forfeiture  of  office 8 

Appointment  to  fill  vacancies 8 

Election  to  fill  vacancies 3 

Courts  of  justices  of  the  peace,  how  and  where  held 9.  16 

When  held 9 

Clei-ks,  stenographers,  etc 10 

Constables  to  attend  justices'  courts 10 

Attorneys  in  justices'  courts 10,  11,  241 
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Jurisdiation  and  general  powers  of  justices 13 

(See  Jurisdiction.) 

Have  all  the  necessary  powers  of  the  Supreme  Court  in  certain  cases  ....  15 

"When  disqualified  from  acting 46 

When  the  justice  has  acted  as  attorney  or  counsel  in  the  case 46 

Where  the  justice  is  a  party  to  the  record  or  in  interest 47-49 

Where  the  justice  is  related  to  one  of  the  parties 47,  49-55 

Where  the  justice  is  an  innkeeper  or  district  attorney 55 

Not  disqualified  by  reason  of  being  a  member  of  assembly 55 

When  a  material  witness 352 

Cannot  give  evidence  in  a  cause  before  him  unless  by  consent 353 

Application  by  defendant  for  continuance  before  another  justice 353 

When  to  make  the  application 353 

Who  to  make  the  application 354 

How  to  apply 354 

Order  continuing  the  action  before  another  justice 360 

Proceedings  under  the  order 361 

Errors  of  the  justice,  how  corrected 361 

Costs  on  continuance 361 

Failure  of  justice  to  appear  on  return  day,  etc 333 

May  adjourn  a  cause  on  his  own  motion 346 

Proof  of  proceedings  held  before 448 

Proof  of  judgment  rendered  by 453 

Damages  in  actions  for  false  return 831 

Proceedings  against  for  failure  to  file  return  on  appeal 940-968 

JUSTIFICATION. 

Of  plaintiff's  sureties  in  replevin 315-317 

Of  defendant's,  sureties  in  replevin, ,. 330 

KNOWLEDGE. 

When  to  be  alleged  in  a  complaint  . . 303,   331,  333 

LANDLORD  AND  TENANT. 

Damages  in  actions  between • 'i'95 

LEADING  QUESTIONS.     (See  Evidence.) 

How  far  permissible! 598-603 

LEASE. 

Parol  evidence  to  show  what  was  included  in 539 

Is  presumed  to  contain  the  entire  agreement 531 

Parol  evidence  of  contract  independent  of  the  lease 533 

Proof  of  custom  and  usage  to  explain 538 

LEVY. 

Property  exempt  from  levy ^66 

Property  liable  to  levy ^''^ 

When,  where  and  how  made 880 

Disposition  of  goods  levied  upon 885 

Rights  and  liabilities  of  constable  after 886 

EfEect  of  a  levy 887 

LIBEL. 

Justice  has  no  jurisdiction  of  an  action  for 36 
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Proof  of  license  to  carry  on  business 519 

Plea  of  license  does  not  raise  question  of  title  to  land 40 

A  defense  to  action  for  acts  done  before  revocation 40 

LIENS. 

Jurisdiction  of  actions  or  proceedings  to  enforce 35 

LIMITATIONS,  STATUTE  OP. 

When  an  action  is  commenced  within  the  meaning  of 100 

LOST  PAPERS. 

Proof  of  contents  of,  by  parol 453,  453,  456 

Sufficiency  of  the  proof  of  loss  is  for  the  justice 457 

LUNATICS. 

Actions  by , 71 

Competency  of,  as  witnesses 381 

MALICIOUS  PROSECUTION. 

Justice  has  no  jurisdiction  of  action  for 36 

MALPRACTICE. 

Arrest  in  action  for 144 

MANDATES.     (See  Sttmhons;  Order  of  Abebst,  etc.) 

What  is  included  in  term  "mandate  " 101 

Must  be  signed,  but  need  not  be  sealed 101 

Must  be  entirely  filled  up 101 

Must  contain  no  blanks 101,  102 

By  whom  signed. 101,  103 

Must  be  in  English,  legible,  etc 103,  103 

How  directed 108 

Statement  of  the  names  of  the  parties  in  mandates 104 

By  whom  served. 105 

In  favor  of  constable,  may  be  served  by  Mm 110 

Deputation  to  serve 105,  106 

Refusal  to  execute 106 

When  to  be  served . 107 

Officer,  when  and  where  not  protected 107 

When  set  aside  for  fraud 109 

Amendment  of  process 110,  910 

Summons  and  its  service 130-140 

(See  Summons.) 

Order  of  arrest 140-174 

(See  Okder  of  Akrest.) 

Warrant  of  attachment 175-303 

(See  Attachment  of  Property.) 

Requisition  to  replevy 304-831 

(See  Replevin.  ) 

MARRIED  WOMEN. 

Actions  by 73 

Husband  need  not  be  joined  asplaintiff 74 

Actions  against 85 

Not  liable  to  arrest 141 
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Proceeding  to  foreclose,  is  not  an  action 34 

Appeal  froin  decision  bif "justice 919 

MEMOEANDUM. .,.[.'_[[[[[[ 

When  admissible  in  evidence 516 

When  not  admissible  in  evidence 517 

When  vv^itness  may  use,  to  refresh  memory. 603 

MILITIA.  ,    ......"..],, 

Privilege  from  arrest 164 

MISJOINDER. 

Of  plaintiffs,  remedy  for 77 

Of  defendants,  remedy  for 93,     340 

Of  causes  of  action  as  a  waiver  of  right  to  arrest 147 

Of  causes  of  action,  remedy  for 374 

MISNOMER. 

Mistake  in  name  of  corporation  waived  if  not  pleaded 81,     104 

Mistake  as  to  name  of  party  may  be  cured  by  amendment 78,  ,79,     104 

When  a  fictitious  name  may  be  used  to  designate  a  defendant 104 

MORTGAGE. 

Levy  upon  mortgaged  chattels 877 

MOTIONS. 

For  leave  to  prosecute  or  defend  as  a  poor  person 95-98 

For  discharge  from  arrest ' 165-173,     350 

To  vacate  warrant  of  attachment  against  property 198-303,     350 

For  modification  of  warrant  or  increase  of  security 303 

For  order  continuing  action  before  another  justice 353-360 

For  bill  of  particulars 816 

For  an  adjournment 345-369 

For  attachment  against  defaulting  witness 667 

For  commission  to  take  testimony 679 

For  nonsuit 698 

For  attachment  against  justice  to  compel  return 951 

For  an  amended  or  further  return 959 

For  restitution  on  appeal 1037 

For  a  new  trial  on  a  case  and  exceptions 1003 

MOTIVE. 
When  to  be  alleged  in  a  complaint 319 

NATIONAL  BANK. 

When  attachment  may  issue  against. 177 

When  a  domestic  and  when  a  foreign  corporation 177 

NEGLIGENCE.  

In  office,  a  ground  Of  arrest 141,  143 

In  a  professional  employment,  a  ground  of  arrest 141,  143,  144 

Damages  in  actions  for 817 

When  negligence  of  defendant  need  not  be  alleged '. 319 

How  alleged  in  a  complaint : 330 

NEW  TRIAL. 

In  the  appellate  court 915,  1000 
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Demand  for,  in  the  notice  of  appeal 935 

Return  on  appeal  for 944 

Preparation  for 968 

Practice  on 1000 

Judgment  on .■.'... 1003 

Costs  on '. 1033 

Before  justice  after  appeal 996-999 

Motion  for,  on  case  and  exceptions 1003 

NON-JOINDER. 

Of  plaintiffs,  remedy  for. . . .- 79 

Of  defendarrtsj  remedy  for. 93,  95 

NON-RESIDENTS.-    ' 

In  what  town  to  sue  or  to  be  sued 18 

When  order  of  arrest  may  accompany  summons  in  action  against 141 

Pacts  showing  non-residence,  how  stated  in  affidavits 148 

When  judgment  in  personam,  not  permitted  against 35 

When  order  of  arrest  may  issue  against 141 

NONSUIT. 

On  failure  of  plaintifE  to  appear 335,  340 

When  voluntary  or  compulsory 698 

When  to  move  for 698 

Statement  of  grounds  of  motion  for 699,  700 

"When  to  be  granted 700,  708 

Waiver  of  error  in  refusing 701 

For  misjoinder  of  plaintiffs 78 

For  misjoinder  of  defendants 94 

Review  of  judgment  of,  on  appeal 703,  917 

Not  a  bar  to  new  action 703,  707 

Time  to  submitto  voluntary  nonsuit 707 

Judgment  of 839 

NOTICE.         

Of  exception  to  plaintiff's  sureties  in  replevin 315 

By  defendant  requiring  return  of  property  replevied 317,  318 

In  replevin  that  constable  requires  indemnity  against  claim  of  stranger. .  331 

When  notice  to  the  adverse  party  must  be  pleaded 813 

Of  application  for  commission 679 

To  plaintiff  of  arrest  of  defendant 161 

Of  application  for  discharge  from  arrest 169,   170,  173 

Of  mechanic's  lien,  proof  of 483 

Of  application  for  amended  return 959,   963,  965 

Of  filing  order  for  amended  return 968 

Of  argument 969 

Of  time  and  place  of  holding  court 970 

Of  trial 970 

Note  of  issue 971 

To  accompany  affidavits  excusing  default 974 

Of  acceptance  of  offer  of  judgment 988 

Of  motion  for  restitution  on  appeal 1037,  1038 
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Of  taxation  of  costs 1038 

To  produce  papers  on  the  trial '     453 

As  a  foundation  for  oral  evidence 453 

Not  necessary  where  paper  has  been  destroyed 453 

Must  be  served  personally 455 

Contents  of  the  notice 455 

Proof  of  service  of  the  notice ". . . 455 

Proof  of  execution  of  the  original 456,  458 

Need  be  given  but  once 458 

NOTICE  OF  APPEAL. 

Requisites  of 935 

How  subscribed 935 

How  entitled 93g 

Amendment  of '   937 

Service  of 937 

NUISANCE. 

Damages  in  actions  for 816 

OATH. 

To  witness 552,  553,  725 

To  interpreter 554 

To  authorize  another  justice  to  issue  subpoena 659 

To  juror  on  challenge 733 

To  trial  juror 734 

To  constable  attending  jury , 736 

Official  oath  of  justices  of  the  peace 5 

Effect  of  failure  of  justice  to  take  oath  of  office 6 

OBJECTIONS. 

To  want  of  jurisdiction,  when  and  how  taken 36,  248 

To  disqualification  of  justice 50,  54 

To  misjoinder  of  parties  plaintiff 77-79 

To  non-joinder  of  parties  plaintiff 79-80 

To  mistake  in  corporate  name 81 

To  irregularities,  when  waived  by  general  appearance 248 

Time  of  taking  objection  to  irregularities 249 

To  proceedings  taken  on  obtaining  order  of  arrest 250 

To  the  proceedings  on  issuing  warrant  of  attachment 250 

That  justice  is  a  material  witness  for  defendant 251 

To  the  competency  of  witnesses 394,  551 

How  taken  on  the  trial 751 

To  evidence 753 

Grounds  of  objection  must  be  clearly  stated 755 

When  a  general  objection  is  sufficient ''55 

Time  of  making  objection , 756 

When  taken  for  the  first  time  on  appeal 756,  757,  1023 

Mode  of  taking  specific  objections 760 

To  matters  within  discretion  of  justice  unavailing 762 

145 
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On  trial  before  a  justice  of  the  peace 363 

When  and  in  what  cases  the  ofier  is  proper 363 

Amount  of  the  offer 363,  364 

By  one  of  two  or  more  defendants 364 

Requisites  as  to  the  form,  terms  and  time  of  the  ofier 364,  365 

Ofier  must  be  filed  with  the  justice 365 

Acceptance  or  rejection  of  the  ofier 365 

Form  of  judgment  on  acceptance 366 

Before  filing  return  on  appeal 938 

Acceptance  of  the  ofier ; 939 

Cannot  be  proved  if  not  accepted 939 

Effect  of  non-acceptance  of  offer 939,  940 

Costs  ou  acceptance 940 

Judgment  on  ofier 939 

After  action  is  at  issue  in  appellate  court 987 

Who  may  make  the  ofier 987,  988 

Acceptance  of  the  ofier 988 

Judgment  on  ofier 1039 

OFFICERS.     (See  Justice;  Oonstablbs,  etc.) 

Judicial  notice  of  official  character  and  signatures 378 

Proof  of  official  character 433,  433 

OFFICIAL  BOND. 

Justices  of  the  peace  required  to  execute  and  file 3 

Approval  and  filing 4 

Effect  of  the  bond 5 

Want  of  official  bond,  effect  of 6 

Certificate  of  town  clerk  of  filing 4,  5 

OPINION. 
When  admissible  as  evidence 575-597 

ORDER. 

Granting  leave  to  prosecute  or  defend  as  a  poor  person 97 

Discharging  privileged  person  from  arrest 167,   168,  171 

Vacating  warrant  of  attachment 300,  301 

Modifying  warrant  of  attachment  or  increasing  security 303 

Continuing  action  before  another  justice 360 

Requiring  production  of  books  of  account 661 

Directing  stay  on  appeal  in  proceedings  against  estrays 934,  933 

Staying  proceedings  against  tenant 935,  936 

Requiring  justice  to  show  cause  why  attachment  should  not  issue 951 

For  an  attachment  against  justice 953 

For  interrogatories  in  proceedings  against  justice 955 

Discharging  attachment  against  justice 957 

Convicting  justice  of  contemipt 957 

For  an  amended  or  further  return 959,  967 

Directing  new  trial  before  a  justice 973,  996,   997,  998 

Of  reference  on  appeal  to  County  Court 1003 

For  restitution 1037 
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Appeals  from  final  orders  in  special  proceedings 919,  930 

Review. by  appeal  of  orders  made  on  the  trial 1033 

ORDER  OF  ARREST.     (See  Mandates.) 

Nature  of  the  remedy 140 

How  distinguished  from  the  old  civil  warrant 140 

Is  a  matter  of  right  in  a  proper  case 140 

In  what  cases  an  order  of  arrest  may  be  issued 141 

Requisites  as  to  character  of  the  action 141 

Requisites  as  to  residence  of  the  parties 141 

Cannot  issue  against  a  female  defendant 141 

In  actions  for  injuries  to  real  or  personal  property 143 

In  actions  for  fraud  or  deceit 143 

In  actions  against  a  copartnership 143 

In  actions  against  infants 143 

In  actions  to  recover  damages  for  misconduct,  etc.,  in  office 143 

In  actions  against  attorneys,  physicians,  etc 144 

Against  persons  acting  in  a  fiduciary  capacity 144-146 

Effect  of  improper  joinder  of  causes  of  action 146,  147 

Application  for  the  order 147 

Form  and  contents  of  the  affidavit  to  obtain  order 148 

Undertaking  required  of  the  plaintiff 151 

Form  and  contents  of  the  order  of  arrest 154 

Execution  of  the  order  of  arrest 156 

Time  of  making  the  arrest 156 

Mode  of  making  arrest 156-159 

Breaking  open  dwelling-house  to  aixest  defendant 158,  159 

Constable  must  take  defendant  before  the  justice  forthwith 159 

When  defendant  must  be  taken  before  another  justice 160,  161 

Notice  to  plaintiff  of  defendant's  arrest : 161 

Return  of  service  of  the  order 163 

Proceedings  on  return  of  the  order 163 

Appearance  or  non-appearance  of  plaintiff 163 

Where  the  justice  is  a  material  witness 160,   161,  163 

Motion  for  discharge 163 

Joinder  of  issue 163 

Privilege  from  arrest 168-165 

Discharge  from  arrest 165 

Proceedings  by  witness  to  obtain  discharge 166 

Proceedings  by  privileged  persons  generally  for  discharge 167 

Proceedings  when  the  order  was  granted  improperly 168 

Order  for  defendant's  discharge 168,  171 

Notice  of  application  for  disch*-ge ^ 173 

Defendant's  undertaking  on  arrest 173,  173 

Proceedings  after  discharge  of  defendant  from  arrest 173 

Remedy  by  appeal  for  improperly  issuing 1033 

PAROL  EVIDENCE. 

Not  admissible  to  alter  or  contradict  written  agreement 519,  531 

Rule  does  not  apply  to  stranger  to  contract 537,  538 
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Admissible  to  defeat  written  instrument 521,  536,  527 

To  apply  contract  to  its  subject-matter 532;  530,  539,  540 

To  explain  foreign,  local,  family  or  technical  terms 533,  530,  537 

'    To  show  that  a  contract  was  not  intended  as  such 533,  527,  545 

To  rebut  presumptions 523 

To  complete  agreement  required  to  be  in  writing 533 

To  remove  latent  ambiguities 534 

Not  admissible  to  explain  patent  ambiguity 5J4,  535 

Of    an    agreement    prior    to    or    contemporary    with    written    instru- 
ment     525,  531,  533 

To  show  fraud  in  inducing  party  to  contract 527 

Aiding  written  evidence  by 538 

To  identify  subject-matter  of  a  grant 529 

Of  a  contract  independent  of  a  written  agreement 532,  536 

Not  admissible  to  show  promise  in  a  note  conditional 533 

Not  admissible  to  vary  contract  of  indorsement 533 

To  show  warranty  on  a  sale 534 

That  a  person  acted  as  agent 534,  535 

Of  agreement  extending  time  of  performance 536 

That  a  person  signed  a  note  as  surety 537 

That  a  bill  of  sale  was  intended  as  a  mortgage 539,  548 

Of  custom 541 

Of  the  consideration  of  a  deed  or  written  instrument 542 

To  show  that  consideration  is  not  pecuniary 543 

Of  notice  of  non-payment  of  a  bill,  etc 5.44 

To  show  that  instrument  was  not  to  be  obligatory  until,  etc 545,  548 

As  original  and  independent  evidence 546 

Of  facts  which  the  law  requires  to  be  entered  in  a  docket 547 

To  explain  a  receipt 549 

To  explain  bills  of  lading 550 

That  sureties  are  not  joint  sureties 550 

Of  modification  of  written  agreement 536,  551 

Manner  of  introducing 552 

PARTIES  TO  ACTIONS. 

Justice  cannot  try  cause  where  he  is  a  party  or  related  to 47 

Who  should  be  made  plaintiffs 60 

Action  must  generally  be  brought  by  real  party  in  interest 60 

Assignee  of  demand  must  generally  sue  on  the  demand 61 

Assignee  when  deemed  the  real  party  in  interest 61 

Interest  of  assignor  as  affecting  right  of  assignee  to  sue 61,  63 

Assignee  of  part  of  a  joint  demand  cannot  sue  alone 63,  75 

Assignee  for  the  ienefit  of  creditors  may'sue  in  his  own  name 63,  64 

Assigned  demands  upon  which  the  assignee  may  sue 63,  64 

When  one  not  a  party  to  a  contract  may  sue  for  its  breach 65 

Executors  and  administrators,  when  properly  made  plaintiffs 65 

Executors  to  whom  no  letters  have  issued  not  a  necessary  party 65 

When  the  administrator  and  not  the  next  of  kin  must  sue 66 

When  the  heir  at  law  may  maintain  action  for  rent 66 
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Trustees  of  an  express  trust,  when  entitled  to  sue  alone 66 

Who  are  trustees  of  express  trusts 66,  75 

Agent  may  sue  on  contract  made  for  the  benefit  of  his  principal 67 

Principal  may  sue  on  unsealed  contract  made  in  name  of  agent 68 

Persons  expressly  authorized  by  statute  to  sue 68 

Action  by  president  or  treasurer  of  unincorporated  association 68 

Actions  by  county,  town  or  municipal  oflScers  authorized 69 

Corporations  must  sue  in  their  corporate  names 69 

Suits  by  religious  corporations 70 

Plaintifls  in  actions  for  penalties  and  forfeitures ' 70 

Plaintiffs  in  actions  based  upon  a  violation  of  duty 70 

Plaintiffs  in  actions  on  demands  due  lunatics,  etc 71 

Plaintiffs  in  actions  to  enforce  rights  of  infants 71 

Appointment  of  special  guardian  for  infant  plaintiff 73 

Married  women,  actions  by 73 

Surviving  psirtner  must  sue  for  firm  demand 76 

Joinder  of  plaintiffs 74 

Not  necessary  to  join  husband  in  action  relating  to  estate  of  wife 74 

Not  necessary  to  join  beneficiary  with  trustee  of  express  trust 74 

Of  parties  united  in  interest 74 

Every  real  party  in  interest  must  be  joined 75 

Every  partner  must  join  as  plaintiff 75 

Joinder  of  tenants  in  common 75,  76 

Solvent  partner  must  be  joined  with  assignee  of  insolvent 75 

Several  assignees  of  part  of  entire  claim  must  join 63,  75 

Persons  having  adverse  and  conflicting  rights  cannot  be  joined. ......  75 

Joinder  of  heirs  at  law  in  suit  for  rent 75,  76 

Joinder  of  sureties 76,  77 

Party  refusing  to  join  as  plaintiff,  should  be  made  defendant 77 

Misjoinder  of  plaintiffs 77 

Kemedy  for  misjoinder  of  parties  plaintiff 78,  79 

Non-joinder  of  plaintiffs 79 

Remedy  for  non-joinder  of  plaintiffs 79,  80 

"Who  should  be  made  defendants 80 

In  actions  for  breach  of  contract  generally 80 

In  actions  on  contracts  by  agents 81 

Corporations  must  be  sued  in  their  corporate  names -. . . .  81 

Actions  against  joint-stock  associations 83 

County,  town  and  municipal  officers 83 

In  actions  for  injuries  by  reason  of  defective  highways 83,  83 

In  actions  against  a  county 83 

When  the  ofiicers  of  the  town  or  county  should  be  made  defendants. . .  83 

In  actions  upon  demands  against  a  copartnership 83,  84 

In  actions  against  married  women 85 

Infants,  actions  against 85 

Appointment  of  guardians  for  infants 86,   87,  88 

Joinder  of  husband  and  wife °5 

Joinder  of  infants  and  adults 85,  86 

Joinder  of  defendants  does  not  prejudice  their  rights 88 
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Joinder  of  parties  severally  liable  on  same  instrument 88 

Of  makers  and  indorsers  of  notes 88 

Of  guarantors  and  principal  debtors 89 

Of  principal  and  surety 89 

Joint  debtors 90 

Joinder  of  partners 83-85 

Joinder  of  defendants  in  actions  for  torts 91 

PlaintifE  may  join  all  tortfeasors  or  sue  them  separately 91 

There  may  be  several  recoveries  though  but  one  satisfaction 91 

Joinder  of  partners  in  action  for  negligence  of  employee 91 

Joinder  of  corporations  engaged  in  common  enterprise 93 

In  actions  for  injuries  done  by  animals 93 

In  actions  under  the  Civil  Damage  Act 93 

Misjoinder  of  defendants 93 

Can  be  no  misjoinder  in  actions  ex  delicto 93 

Eemedy  for  misjoinder 93,   94,  95 

Non-joinder  of  defendants 95 

Can  be  no  non-joinder  in  action  for  a  tort 95 

Eemedy  for  non-joinder 95 

When  a  person  may  be  both  plaintifE  and  defendant 76 

Parties  prosecuting  or  defending  as  poor  persons 95 

Proceedings  to  obtain  leave  to  prosecute  as  a  poor  person 95-97 

Proceedings  to  obtain  leave  to  defend  as  a  poor  person 98 

Statement  of  the  names  of  parties  in  mandates  generally 104 

Designation  of  parties  in  the  summons 133 

Mistake  in  name  of  corporation  waived  if  not  pleaded 104 

When  privileged  from  arrest 163 

Statement  of  the  names  of  the  parties  in  the  complaint 306 

PARTNERS. 

Must  join  as  plaintiSs 75 

Must  be  joined  as  defendants 83 

Exceptions  to  above  rule 83,  84 

When  assignee  of  bankrupt  must  join  with  solvent  partner 75 

Suits  between  firms  having  a  common  member 76 

Actions  when  to  be  brought  by  surviving  partner 76 

Liability  to  arrest  for  fraud  of   copartner 143 

Attachraent  against  property  of  the  firm 179 

Seizure  of  firm  property  under  an  attachment 189 

Admissions  by  one  partner  as  evidence  against  copartners   . . . ; 403 

Entries  in  firm  books  as  evidence  between 503 

PARTNERSHIP. 

Seizure  of  partnership  property  on  execution  against  partner 878 

Rights  of  purchaser  under  execution 878 

PAYMENT  INTO  COURT. 

Effect  of,  as  an  admission 410 

PEDIGREE. 

Proof  of  descent,  relationship,  marriage,  birth  or  death 433 
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Who  may  sue  to  recover  penalties 69,  70 

Indorsement  of  summons  in  action  for 123 

Order  of  arrest  in  action  to  recover • 141 

Complaint  in  action  to  recover  . . ' 323 

Indorsement  of  execution  in  action  for  penalty 863 

Security  for  costs  in  action  for 859 

PERFORMANCE. 

By  plaintiff,  when  and  how  alleged  in  the  complaint 311 

PERSON. 

Jurisdiction  of  the  person,  how  and  when  acquired ' 23 

Waiver  of  errors  in  proceedings  to  acquire  jurisdiction  of 25 

Objections  to  want  of  jurisdiction  of  the  person 26 

Jurisdictions  of  actions  for  personal  injuries 32 

Execution  against  the  person 861,  895 

PERSONAL  INJURIES. 

Jurisdiction  of  justice  in  action  for 32 

Order  of  arrest  in  action  to  recover  damages  for 141 

PETITION.     (See  Affidavits.) 

Included  in  the  term  "  affidavit" 118 

Essential  parts  of 118 

Verification 96,  118 

For  leave  to  prosecute  or  defend  as  a  poor  person 95,  96 

PLAGE  OF  TRIAL. 

Of  causes  before  justices  of  the  peace 16-21 

PLAINTIFFS.     (See  Parties  to  Actions.) 

Who  should  be  made  plaintiffs 60-74 

Joinder  of 74-77 

Misjoinder  of 77-79 

Non-joinder  of "^^t  80 

Suing  as  poor  persons 95 

Failure  of  plaintiff  to  appear  on  return  day,  etc 235 

PLEADINGS.     (See  Complaint  ;  Answer  ;  Demurrer,  etc.) 

General  rules  of  pleading 379 

Forms  of  pleadings  abolished  but  principles  retained 379 

Not  required  to  be  in  any  particular  form 280 

Power  of  the  court  to  control 280 

When  required  to  be  in  writing 380 

Must  be  pleadings  in  every  action 281 

Facts  only  to  be  stated  in  tlie  pleadings 281 

Enough  must  be  stated  to  show  cause  of  action  or  defense 384 

Questions  of  fact ^84 

Questions  of  law ^85 

Questions  of  law  and  fact 387 

Statement  of  wrongful  conversion  or  detention 286,  394 

Statement  of  evidence  not  permitted - 387 

What  the  law  presumes  need  not  be  pleaded 288 

Fictions  in  pleadings ^88 

Allegations  in  pleadings  should  be  direct  and  positive 289 
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Hypothetical  allegations  not  permitted 289 

Separate  counts  should  be  separately  stated 390 

Mode  of  stating  separate  causes  ftf  action 390 

Remedy  for  joinder  of  several  causes  in  a  single  count 290 

Certainty  as  to  time,  place,  quantity,  and  value 291 

Facts  necessaiTly  implied  need  not  be  stated 292 

Implied  averments  put  in  issue  by  a  general  denial 293 

Not  necessary  to  allege  that  an  agreement  was  in  writing. . . .   288,  293,  397 

Allegations  of  consideration 292,  393 

Implied  promise  need  not  be  pleaded 292 

Delivery  implied  in  an  allegation  that  a,  note  was  made 293 

Matters  judicially  noticed  need  not  be  pleaded 294 

Pleading  statutes,  laws,  by-laws,  etc 294 

Not  necessary  to  negative  a  defense 394 

Surplusage , 396 

Repugnant  and  inconsistent  matters  should  not  be  pleaded 296 

What  are  inconsistent  defenses : 296,  297 

How  facts  ought  to  be  stated 297 

Recitals  in  written  instrument  set  out,  a  part  of  the  pleading 298 

Facts  not  denied  are  admitted 298 

Matters  set  forth  in  the  answer  deemed  denied 399 

What  allegations  are  not  admitted  by  failure  to  deny 299 

Express  and  implied  admissions 299 

Failure  to  answer  unverified  complaint 299 

Failure  to  answer  verified  complaint 300  ' 

Facts  admitted  cannot  be  disproved 300 

What  allegations  are  material    300 

Facts  not  alleged  cannot  be  proved 301 

Matters  in  aggravation,  etc 303 

Special  damages  when  to  be  alleged 302,  303 

Allegations  of  knowledge,  intent,  etc 303 

Due  performance,  etc.,  allegations  of 303 

Prof ert,  etc 304 

Construction  of  pleadings , 304 

Complaints.     (See  Complaints) 305 

Bills  of  particulars 315 

Answei-s 336 

Denials 328 

Counter-claims,  etc 329 

Answer  to  title  to  land 36,  331 

Amendment  of 343,   913,  1003 

PLEDGE. 

Levy  of  an  execution  on  property  pledged 877 

POOR  PERSONS.     (See  Parties  to  Actions.) 

Prosecuting  or  defending  as  poor  persons 95 

PRESUMPTIONS. 

Definition  of  presumption 421 

Of  fact  and  of  law 423,  436 
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Sanity  presumed  before  inquest 423 

That  a  person  is  honest  and  actuated  by  good  motives 423 

That  a  summons  was  served  in  the  proper  county 125 

As  to  contract  to  deliver  gold  coin 423 

That  a  conveyance  is  made  in  good  faith  and  not  fraudulently 423 

That  a  person  intended  tlie  necessary  consequences  of  his  acts 428 

That  an  officer  has  properly  discharged  an  oiRcial  duty 423 

Prom  the  giving  of  a  promissory  note 423 

Of  solvency 424 

That  a  note  is  business  paper 424 

Of  payment  of  a  note  from  possession  by  the  maker 424 

Possession  presumptive  evidence  of  title 424 

That  the  payee  of  a  note  knew  the  relation  of  the  parties  to  each  other  . .  424 

Of  abandonment  of  property  found 424 

That  possession  was  lawful  in  its  origin 425 

That  letters  and  notices  mailed  were  received 425 

That  a  letter  was  inailed  at  the  date  of  its  post-mark 425 

That  an  instrument  was  executed  and  delivered  on  day  of  date 435 

Prom  possession  of  railroad  ticket 426 

Arising  from  a  receipt  for  rent 426 

As  to  the  laws  of  other  States  or  countries 436 

When  conclusive 427 

Conflicting  presumptions 427 

Of  continuance  of  a  fact  shown 427 

That  partners  know  the  contents  of  their  books 438 

That  parties  to  an  arbitration  submitted  all  controversies 428 

That  a  paper  not  to  be  found  is  lost  or  destroyed 438 

That' credit  was  given  to  principal  on  purchase  by  known  agent 438 

That  persons  contracted  with  reference  to  custom 428 

Of  consideration  from  use  of  seal 428 

Of  death  from  absence  for  seven  years 428 

Of  payment  of  a  judgment  after  twenty  years 429 

Of  payment  of  moneys  due  on  a  sealed  instrument 429 

That  which  the  law  presumes  need  not  be  pleaded 288 

That  parties  have  expressed  their  intentions  in  a  writing 526 

That  a  lease  contains  the  entire  agreement 531 

PRINCIPAL  AND  A&ENT.     (See  Agent.) 

Parol  proof  to  charge  principal  on  contract  of  agent 534,  535 

Damages  in  actions  between '^^'^ 

PRINCIPAL  AND  SURETY.     (See  Subetibs.) 

Admissions  of  principal,  how  far  evidence  against  surety 404 

PROCESS.     (See  Mandates.) 

Limits  of  justice's  jurisdiction  as  to 1''',  18 

Void  process,  no  process ■ 25 

PROMISE. 

When  to  be  alleged  in  the  complaint 310 

146 
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Defined 142 

Jurisdiction  of  actions  for  damages  for  injuries  to 33 

Jurisdiction  of,  how  and  when  acquired 29 

Justice  cannot  try  title  to  real  property 3ft 

Order  of  arrest  in  action  for  injuries  to 141,  142 

PUBLIC  OFFICERS. 

Actions  by 69 

Actions  for  breach  of  duty  by TO 

Actions  against 82,  83 

Order  of  arrest  for  misconduct  in  office 141 

Complaint  by 308 

QUALIFICATIONS. 

Of  justices  of  the  peace 3,  3 

Disqualifications  of  justices 46 

Of  trial  jurors 'TIS 

RAILROADS. 

Service  of  summons  on  railroad  corporations 128 

Return  of  service  of  summons  on 134 

RECEIPTS. 

Are  open  to  contradiction  or  explanation 548 

Parol  evidence  to  explain  or  avoid 549 

RECEIVERS. 

Complaints  by 307 

RECORD. 

Recital  of  jurisdictional  fact  in,  not  conclusive 28 

Parol  evidence  to  show  what  causes  of  action  were  merged  in 542 

Parol  evidence  cannot  be  substituted  for 547 

How  far  courts  will  take  judicial  notice  of 879 

How  proved 477,  478,  479 

Certified  copies  of 481 

REFERENCE. 

Power  of  County  Court  to  order 1008 

RELATIONSHIP. 

Of  justice  to  either  party  to  an  action  disqualifies 49 

By  affinity  explained    50 

By  consanguinity  explained 50 

Lineal  consanguinity 50 

Collateral  consanguinity 50 

Computing  degrees  of  consanguinity 51 

Of  justide,  may  be  shown  by  return  on  appeal  or  as  error  in  fact 54 

Proof  of 433,  434 

RELEASE. 

Under  seal,  conclusive  as  to  matters  stated 547 

Extinguishes  claims  to  which  it  relates 548 

REMOVAL. 

Of  justice  of  the  peace 8 
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RENT.  P^^E. 

When  heir  at  law  may  sue  to  recover 66 

REPLEVIN. 

When  the  action  of  replevin  can  be  maintained 204 

Provisional  remedy  in  action  for  a  chattel 204,  205 

Affidavit  to  obtain  a  requisition  to  replevy 205 

Requisites  of  the  affidavit 205 

When  made  by  attorney  or  agent  of  the  plaintiflE 206 

Statement  of  ownership,  or  facts  showing  special  property 206,  207 

Statement  of  cause  of  detention 207 

Form  of  affidavit 308 

Undertaking  on  the  part  of  the  plaintiff 209 

Delivery  of  undertaking  to  the  justice 210 

Copy  undertaking  need  not  be  served 210 

Piling  of  the  undertaking 210,  211 

Liability  under  the  undertaking 211 

The  requisition 211 

Form  of  requisition 212 

Execution  of  the  requisition 212 

Mode  of  taking  possession  of  the  property 212 

When  the  process  will  protect  the  officer 212,  228 

Breaking  open  buildings 213,  214 

Custody  of  the  property  replevied 214 

Service  of  summons,  affidavit  and  requisition 214 

Exception  to  and  justification  of  plaintifl's  sureties 215 

Notice  of  exception  to  plaintiff's  sureties 215 

Time  of  justification 215,  216 

Qualification  of  sureties 216 

Effect  of  allowance  or  disallowance  of  undertaking 215,  216 

Return  of  property  replevied  to  defendant 217 

Notice  requiring  return  of  tlie  property 218 

Affidavit  of  defendant  as  to  ownership  or  property 218 

Undertaking  of  defendant  to  obtain  return 219 

Justification  of  sureties ■. 219,  230 

Delivery  of  property  to  defendant 220 

When  plaintiff  entitled  to  delivery  of  the  property 220 

Liability  under  the  undertaking 221 

Claim  to  possession  by  a  person  not  a  party 321 

Affidavit  of  claimant 331 

Notice  to  plaintiff  to  furnish  indemnity  to  officer 221,  332 

Character  of  the  indemnity  to  be  furnished 221 

Proceedings  where  indemnity  is  refused '. 222 

Proceedings  where  indemnity  is  f  urnislied 223 

Justification  of  plaintiff's  sureties 223 

Return  to  the  requisition 334 

Custody  of  the  property  and  liability  of  the  constable 225 

Liability  for  delivering  to  the  wrong  party 336 

Liability  to  claimant 336,  237 

Demand  of  judgment  in  the  defendant's  answer 330 
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Trial  of  the  action  and  judgment  therein 338 

Proceedings  where  defendant  was  served 329 

Proceedings  where  defendant  was  not  served 329 

Verdict  of  the  jury 329 

Tlie  judgment > 330,  331 

Damages  in  actions  of 811 

Execution  in  action  of  replevin 863,  894 

Transcripts  of  judgments  in  actions  of 846,  847 

BEQUEST. 

When  to  be  alleged  in  complaint 313 

REQUISITION.     (See  Replevin.) 

Form  and  contents  of 31 1 

Execution  of 313 

RESIGNATION. 

Of  justice 7,  8 

RETURN. 

Of  slieriii  or  constable  not  conclusive  as  evidence 38 

When  insufficient  to  confer  jurisdiction 38 

On  appeal,  relationship  of  justice  may  be  shown  by 54 

By  person  deputized  to  serve  a  mandate 106,  134 

To  a  summons ' 133 

Form  and  contents  of  the  return 133-136 

Defective  return 136 

Impeaching  return 137 

To  second  or  third  summons 139 

Amendment  of 137 

To  a  requisition  to  replevy 324 

To  a  subpojna 663 

To  a  warrant  of  attachment  against  property 195 

To  an  order  of  arrest 161 

Of  attachment  against  defaulting  witness 670 

Of  constable  to  execution 880,  904 

Amendment  of 912 

On  appeal 940 

Time  of  making  return 940 

When  affidavits  take  place  of  return 941 

Form  and  contents  of  return 941 

By  whom  drawn 948 

Conclusiveness  of  return 949 

Compelling  a  return 951 

Amended  or  further  return 959 

Of  officer  to  process  generally  conclusive  against  him 433 

Evidence  for  an  officer  in  action  against  him 483 

SALES- 

Damages  for  breach  of  contract  relating  to 785 

Under  execution 888 
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SCIENTER.  PXGB. 

When  to  be  alleged 303 

SEAL. 

When  essential  to  certified  copies  of  papers 481 

Mode  of  affixing  official  seal 481 

SEDUCTION. 

Justice  has  no  jurisdiction  of  action  for '36 

SERVICE. 

Of  mandate  generally 105 

Mandate  should  be  served  by  officer  to  whom  directed 103-105 

Constable  cannot  serve  a  mandate  by  a  deputy 105 

Proceedings  where  resistance  to  service  is  apprehended 105 

Justice  may  empower  third  person  to  execute  process 105 

Of  mandate  by  person  deputized 106 

Liability  for  refusal  to  execute  process 106 

Excusing  failure  to  execute  mandate 106,     107 

When  mandate  should  be  served 107 

When  an  officer  is  or  is  not  protected  by  the  process  served 37,   28,     107 

Setting  aside  service  procured  by  fraud 109,     110 

Setting  aside  service  for  irregularity 110 

Of  a  summons 125-134 

Personal  service  generally 125 

On  a  city 126 

Upon  domestic  corporations  generally 126 

Upon  domestic  railroad  corporations 128 

Upon  a  foreign  corporation 129 

Upon  an  express  company 130 

By  copy 131 

Of  summons  and  verified  complaint 134 

Of  an  order  of  arrest 156-162 

Of  a  warrant  of  attachment 188-191 

Of  a  requisition  to  replevy,  etc 212-215 

Of  notice  of  appeal 937 

Of  nndertaking  on  appeal 930 

Of  offer  of  judgment  before  return 938 

Of  acceptance  of  offer  of  judgment 939 

Of  attachment  against  justice 954 

Of  notice  of  trial  or  argument 969,     970 

Of  affidavits  excusing  default 971 

Of  affidavits  assigning  error  in  fact 982,     986 

Of  offer  of  judgment  after  issue 986 

Of  acceptance  of  offer  of  judgment 988 

Of  notice  of  application  for  order  for  restitution 1027 

Of  notice  of  taxation  of  costs 938 

SLANDER. 

Justice  has  no  jurisdiction  of  an  action  for 36 

SPECIAL  DAMAGE. 

Must  be  alleged 302,     303 
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SPECIAL  PROCEEDINGS.  page. 

Jurisdiction  of  justice  in 36 

Distinguished  from  actions 99 

Time  for  bringing  appeal  from  final  order  in 930 

SPECIAL  PROPEBTY. 

Statements  of,  in  affidavit  to  obtain  requisition     207 

STATUTES. 

Courts  will  judicially  notice  general  statutes 377 

Of  public  acts 378 

Of  foreign  laws 379,  380 

Of  acts  of  Congress. 380 

How  proved 477 

STIPULATION. 

By  respondent  for  reversal  of  judgment 940 

Elf ect  of  stipulation 94.0 

SUBJECT-MATTER. 

Jurisdiction  of 31 

Consent  cannot  confer  jurisdiction  of 46 

SUBPCENA. 

Duty  of  party  to  subpcena  witnesses 658,  659 

By  whom  issued    659 

In  what  county  served 659,  660 

Eorm  of  subpcena 660 

Clause  requiring  witness  to  produce  papers 660 

Duty  of  party  subpcenaed  to  produce  papers 661 

Time  of  serving  subpoena  duces  tecum 662 

Compelling  the  production  of  the  books  of  a  corporation 662 

Modification  of  a  subpoena  duces  tecum 662 

Inserting  the  names  of  witnesses 663 

Time  of  serving  subpcEnas  generally 668 

Constable's  return 663 

Mode  of  service 664 

Payment  of  witnesses'  fees 604 

Liability  of  witness  for  failure  to  attend 666 

Subpoenaing  witness  for  purpose  of  vexation  a  contempt  of  court 666 

Witness  cannot  recover  more  than  his  fees 667 

Attachment  against  defaulting  witness 667 

Imposing  a  fine  upon  a  witness 671 

Proceedings  against  a  witness  for  a  failure  to  be  sworn 676 

On  a  commission  to  take  testimony 688 

County  Court  subpoena 989 

Subpoena  ticket 990 

SUBSCRIBING  WITNESS. 

Former  rules  as  to  proof  of  documents  attested  by 489 

Statute  dispensing  with  proof  by,  in  certain  cases 490 

When  proof  by,  dispensed  with 491 

Proof  by 492,  493 

Impeachment  of 635 

Competent  to  testify  to  mental  capacity  of  testator  or  grantor 595 
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SUMMARY  PROCEEDINGS.  pasb. 

Jurisdiction  of  justice  in , 36 

Appeal  from  final  order  in 919 

SUMMONS.     (See  Mandates.) 

The  only  process  for  the  commencement  of  an  action 130 

Form  and  contents  of  the  summons 130,  121 

When  to  be  made  returnable 130,  133 

Indorsement  of  summons  in  actions  for  penalties 133 

Designation  of  parties  in  the  summons 133 

Service  of  the  summons 135-139 

Time  and  place  of  service 135 

Service  beyond  the  county 135 

Service  in  a  dwelling-house 135 

Upon  a  city 126 

Upon  domestic  coi-porations  generally 136 

Upon  domestic  railroad  corporations 138 

Upon  foreign  corporations 139 

Upon  an  express  company 130 

Service  by  copy 131 

Service  of  summons  and  verified  complaint 134 

Service  of  summons  and  warrant  of  attachment 133 

Service  of  summons  and  requisition  to  replevy 133 

Service  of  summons  and  order  of  arrest 156 

Return  to  summons,  form  and  contents  of 133 

Time  of  making  return 133 

Return  may  be  indorsed  on  or  attached  to  the  summons 133 

Where  only  one  defendant  was  served 134 

Return  of  service  on  a  corporation 134 

Forms  of  returns 135,  136 

Defective  return 136,  137 

'       Impeaching  return 137 

Second  and  third  summons 138 

SUNDAY. 

Courts  cannot  transact  civil  business  on 9 

SURETIES. 

When  to  join  in  action  against  their  principal. 76,  77 

Joinder  as  defendants 89 

Parol  evidence  that  one  of  two  makers  of  a  note  signed  as  a  surety  .....  537 

Parol  evidence  that  as  between  sureties  one  was  surety  for  the  other 550 

Exception  to  plaintiff's  sureties  in  replevin 315 

Justification  of  sureties  in  plaintiff's  undertaking  in  replevin.  .......   315-317 

Justification  of  defendant's  sureties  in  replevin 319,  330 

SURPLUSAGE. 

In  pleadings,  effect  of 396 

TALESMEN. 

When  summoned '  i" 

TENANTS  IN  COMMON. 

Of  personal  property  must  join  in  action  for  conversion 75 

Levy  upon  property  of  one  of  several 877 
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TITLE.  PAGE. 

Of  action  in  affidavits  and  other  papers 113 

TITLE  TO  LANDS. 

Jurisdiction  of  justice  when  title  to  lands  is  in  question 36 

When  in  question 38 

When  plaintiff  cannot  recover  without  proving 41,  42 

When  disputed  within  the  meaning  of  the  statute 43 

Answer  of 831 

When  to  be  interposed 381 

As  to  one  or  more  defendants  or  one  or  more  causes  of  action ....   881,  833 

Must  be  in  writing  and  signed 333,  833 

Must  be  accompanied  by  an  undertaking 333,   835,  336 

Must  be  countersigned  by  justice  and  delivered  to  plaintiff 334 

Should  be  accompanied  by  a  general  denial 885 

Dismissal  of  the  action 835 

Liability  of  sureties  in  defendant's  undertaking 336 

Piling  summons  and  complaint 336 

Admission  of  service  of  summons  and  complaint 336 

Failure  to  interpose  plea  of  title 337 

When  in  question  on  plaintiff's  own  showing 41,  43,  837 

TORTS. 

Joinder  of  defendants  in  actions  for  tort 91 

Effect  of  judgment  against  one  of  several  tort-feasors 91 

Complaints  in  actions  of  tort 318 

TOWNS. 

Number  of  justices  elected  in 1 

In  what  town  a  justice  must  hold  his  court 9 

In  what  town  an  action  must  be  brought 16-31 

What  are  adjoining  towns 19 

Effect  of  bringing  action  in  wrong  town , 30,  34 

Actions  in  favor  of,  before  what  justice  triable 48 

Actions  in  name  of  officers  of 69 

Liability  for  defective  highways,  bridges 83 

Action  by  town  against  commissioner  of  highways 88 

Action  against  town,  how  brought 82  83 

Judicial  notice  of  incorporation  of 377 

Of  incorporation  under  a  special  act 378 

TRANSCRIPT. 

Duty  of  justice  to  make  transcript  of  judgment 846 

Filing  transcript  and  docketing  judgment .  ■. 847 

Where  person  of  defendant  is  liable  to  execution 847 

Where  judgment  is  against  joint  debtors 847 

May  be  made  after  expiration  of  justice's  term  of  office 848 

Mandamus  to  compel  justice  to  make 848 

TRESPASS. 

When  title  to  lands  not  in  question  in  action  of  trespass ....   38,   39,  40,  43 

When  plaintiff  must  prove  title  to  lands  in 43 

Joinder  of  defendants  in  action  for 91  93 

Damages  for,  in  actions  for  trespass  upon  lands 814 

Damages  in  actions  for  trespass  to  personal  property 818 
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Given  on  filing  plea  of  title  to  lands 41 

On  application  for  order  of  arrest 151 

On  part  of  defendant  to  obtain  discharge  from  arrest 173  173 

On  application  for  an  attachment  against  property 185 

On  part  of  defendant  to  obtain  redelivery  of  property  attached 191 

To  obtain  requisition  in  replevin 209 

On  part  of  defendant  to  obtain  redelivery  of  property  replevied 219 

To  constable  on  claim  by  third  party  of  property  replevied 231,  234 

Amendment  of 9I4 

Must  be  furnished  on  appeal  for  new  trial 929 

When  required  on  appeal  from  final  order  in  special  proceedings 939 

To  stay  proceedings  on  appeal 929 

Service  of  copy  undertaking 930 

Notice  of  delivery  to  justice 930  931 

Approval  of  the  undertaking 929,  981 

Proceedings  to  stay  execution  on 931,  933 

Notice  of  filing  with  clerk  of  appellate  court  . . . : ." 933 

Effect  of  filing  undertaking  with  clerk 932 

Liability  of  sureties  on  the  undertaking 936 

On  appeal  from  order  in  proceedings  against  estrays 939,  933 

To  stay  summary  proceedings  against  tenant 935,  936 

Justification  of  sureties  on  undertaking  on  appeal 936,  937 

VACANCIES. 

In  office,  how  created  and  filled 7-9 

VALUE. 

Account  books  as  evidence  of  value 511,  513 

Of  dogs,  how  proved 586 

Opinions  as  to  value,  how  far  evidence 586-588 

VARIANCE. 

Between  the  facts  alleged  and  the  facts  proved 301,  318,  458,  459,  462-464 

VENIRE. 

Form  and  contents 710 

To  whom  delivered 711 

How  served 713 

The  return , 713 

Suppression  of  a  venire  by  a  party 713 

New  venire 715,  743 

VENUE. 

What  is  meant  by  venue 113 

VERDICT. 

Grounds  for  setting  aside 738-743 

Failure  of  jury  to  agree  upon  a  verdict 743,  743 

General  and  special 743 

In  replevin 239,  230 

How  rendered 743 

Entry    in   the  docket-book 743 

Remission  of 745 

Correcting  or  amending 745 
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Sealed  verdict 746 

Amendment   of 777,  913 

VERIFICATION. 

Of  petitions 118 

VERIFIED  COMPLAINT. 

Service  of  verified  complaint  with  the  summons 133,  134 

Proof  of  service 134 

When  authorized 324 

Requisites  of 334,  335 

Statements  on  information  and  belief 335 

Defective  verification,  remedy  for 336 

WAIVER. 

Of  errors  in  proceedings  to  acquire  jurisdiction 35 

Of  statutory  disqualification  of  justice 53 

Of  failure  to  appoint  special  guardian  for  infant  plaintiff 73 

Of  failure  to  appoint  special  guardian  for  infant  defendant 87 

Of  non-joinder  in  action  by  officer  of  town,  county,  etc 80 

Of  mistake  in  corporate  name '. 81,  104 

Of  right  to  arrest,  by  improper  joinder  of  causes  of  action 147 

Of  misjoinder  of  causes  of  action 374 

Of  a  jury  trial 713,  714 

Of  error  in  refusing  nonsuit 701 

Of   irregularity  in  summoning,  impaneling  and  to  the  competency  of 

jurors 711 

WARRANT. 

Of  attachment 186 

(See  Attachment.  ) 
Of  commitment  of  witness  refusing  to  be  sworn 676-679 

WARRANTY. 

Damages  for  breach  of  warranty  of  quality  or  quantity 790 

Damages  for  breach  of  warranty  of  title 793 

WILLS. 

Proof  of 480 

WITNESS. 

Competency  of 381 

Objections  to  competency  of  witnesses 394,  551 

Oath  to  witnesses 553,  553 

Manner  of  testifying 555,  639,  640 

Examination  of 556 

Cross-examination 559 

Re-examination 571 

Further  examination 573,  731^  733 

Expert  witnesses 577  596 

Calling  out  collateral  matter  to  discredit 563,  564,  566,  567 

Competency  of  witness  to  speak  as  to  value 586-588 

Competency  of,  to  speak  of  mental  or  physical  condition 593-596 

Examining  witnesses  separately 597 

Leading  questions 598 


INDEX.  1173 

WITNESS  —  Continued.  page. 

Refreshing  memory 603 

Privilege  from  giving  criminating  answers 607 

Degrading  answers 611 

Confidential  communications 613 

Impeaching  credit  of 618 

Impeaching  party's  own  witness 631 

Compelling  attendance  of 658 

Fees  of 664-666 

Action  against,  for  failure  to  attend  trial 666 

Attachment  against  defaulting  witness 667 

Fining  witness 671 

Proceedings  against,  for  refusal  to  be  sworn 676 

Proceedings  where  justice  a  material  witness 353 

Privilege  of,  from  arrest  163,  164 

Proceedings  to  obtain  discharge  from  arrest 166 

Competency  of 381 

Idiots,  lunatics,  and  intoxicated  persons  incompetent 381 

Deaf  and  dumb  persons  presumed  incompetent 

Competency  of  children 383 

Convicts  not  incompetent 383 

How  far  interest  renders  witness  incompetent 383-390 

Husband  and  wife,  when  competent 390 

Attorneys  and  counselors,  justices,  jurors  and  arbitrators 393 

Objections  to  witnesses  as  iacompetent,  when  taken 394 

WORK,  LABOR  AND  SERVICES. 

Damages  for  breach  of  contract  for 781 
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ACCEPTANCE.  p^^e. 

Of  offer  of  judgment  in  action  before  justice 365 

Of  offer  of  judgment  on  appeal .- 939 

ACKNOWLEDGMENT. 

Of  power  of  attorney 247 

Of  undertakings 158,   210,  354 

AFFIDAVIT. 

On  application  for  an  order  of  arrest 151 

For  discharge  of  person  privileged  from  arrest 167 

For  attachment  against  property  of  defendant 184 

On  application  for  requisition  in  replevin 308 

Of  claimant  of  property  replevied 333 

On  justification  of  sureties  in  undertakings 154,  310,  317,  354 

That  justice  is  a  material  witness 359 

On  plaintiff's  application  for  an  adjournment 350 

On  defendant's  first  application  for  adjournment 355 

On  defendant's  second  or  further  application  for  adjournment 364 

For  an  attachment  against  defaulting  witness ■. 668 

Of  service  of  notice  of  application  for  a  commission 680 

For  commission  to  take  testimony 683 

On  confession  of  judgment ■  •  •  845 

Of  imprisoned  debtor  to  obtain  discharge  from  jail 898 

Of  failure  of  justice  to  file  return 953 

On  application  for  amended  return 964 

I  Excusing  default  of  appellant  in  court  below 973 

Of  acceptance  of  offer  of  judgment 989 

Of  service  of  notice  to  pay  rent  or  deliver  possession 1099 

Of  personal  service  of  precept  on  tenant 1101 

Of  service  of  precept  on  tenant  at  property  sought  to  be  recovered 1103 

Of  service  of  precept  by  fixing  on  property 1103 

Of  service  of  precept  on  tenant  by  leaving  it  at  dwelling 1103 

ANSWER. 

Formal  parts  of 1084 

Of  title  to  lands,  title  in  defendant 333 

Title  in  third  person 334 

\    Of  justice  to  interrogatories  in  proceedings  to  compel  return 956 

Non-joinder  of  plaintiffs  in  action  on  contract 1085 

1   Non-joinder  of  plaintiffs  in  action  of  tort 1085 

Non-joinder  of  defendants  in  actions  upon  contract 1085 
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Action  brought  in  wrong  town 1085 

Another  action  pending 1086 

General  denial 1086 

General  denial  of  one  of  several  causes  of  action 1086 

Specific  denial 1086 

Infancy  of  defendant,  action  on  contract 1086 

Infancy  of  defendant,  action  for  a  tort 1086 

Insanity  of  defendant 1087 

Intoxication  of  defendant 1087 

Eescission  of  contract 1087 

Coverture  of  the  defendant 1087 

Alteration  of  instrument  without  consent 1087 

Illegal  demand,  money  lost  at  play 1088 

Note  given  for  liquors  sold  without  a  license 1088 

Higher  security  taken 1088 

Former  action,  and  judgment  for  defendant 1088 

Former  action  by  defendant,  and  set  off  of  demand  in  suit 1089 

Former  action  in  which  plaintiff  should  have  set  off  his  demand 1089 

Former  recovery  by  plaintiff  for  same  cause  of  action 1089 

Recoupment  for  breach  of  warranty  in  action  for  goods  sold 1089 

Recoupment  for  breach  of  warranty  in  action  on  note 1090 

Set-off 1090 

Statute  of  limitations 1090 

Release 1090 

Arbitrament  and  award 1090 

Accord  and  satisfaction 1 090 

Tender  of  payment 1090 

Justification  of  entry  and  seizure  of  goods  in  plaintiff's  house 1092 

Justification  of  trespass  by  reason  of  defective  fences 1092 

Justification  for  taking  property  dwmage  feasant 1093 

Eviction  of  tenant 1093 

Surrender  of  premises 1093 

Want  or  failure  of  consideration 1094 

Statute  of  frauds  ;  leasing  or  sale  of  lands 1094 

Statute  of  frauds  ;  agreement  not  to  be  performed  within  one  year 1094 

Statute  of  frauds;  promise  to  answer  for  debt  or  default  of  another 1094 

Statute  of  frauds  ;  sale  of  personal  property 1095 

Payment 1095 

Payment  by  bill  or  note 1095 

Duress  by  imprisonment 1095 

Duress  by  threats 1095 

Contract  or  instrument  obtained  by  fraud 1096 

Usury  in  making  note 1096 

Cause  of  action  assigned 1096 

Mistake  in  amount  of  note 1096 

License 1097 

Lien  for  services 1097 

Title  in  defendant  in  replevin  or  in  a  stranger 1097 

Estoppel 1097 
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Puis  darrein  continuance _    1098 

To  petition  in  proceedings  to  remove  tenant 1104 

APPLICATION. 

By  infant  plaintiff  for  the  appointment  of  a  guardian  ad  litem. 72 

By  infant  defendant  for  appointment  of  guardian  ad  litem 87 

APPROVAL. 

Of  sureties  in  undertakings I54   210  355 

Of  interrogatories  attached  to  a  commission 687 

AWARD. 

Of  arbitrators 1113 

BOND. 

By  claimant  of  property  attached   I93 

Of  indemnity  to  constable  after  levy,  etc • 901  903 

To  submit  to  award  of  arbitrators 1108 

To  submit  to  award  by  an  umpire 1109 

To  submit  to  award  after  appointment  of  third  arbitrator 1110 

CERTIFICATE. 

Of  constable  that  paper  served  is  a  copy 191 

Of  county  clerk  to  copy  record,  etc 482 

Of  town  clerk  to  copy  paper 433 

Of  mailing  deposition,  etc 691 

Of  the  taking  of  an  appeal  and  filing  of  undertaking 931 

COMMISSION. 

To  examine  witness  upon  interrogatories 684 

Directions  indorsed  upon  commission 684 

To  examine  a  witness  orally 687 

COMPLAINT. 

Formal  parts  of 1040 

By  an  infant 1040 

On  a  justice's  judgment 1041 

On  a  chattel  mortgage 1043 

On  bond  for  payment  of  money  only 1043 

On  bond  for  the  limits 1043 

On  an  undertaking  for  an  attachment 1043 

On  a  bond  given  on  claim  of  attached  property 1 044 

On  an  undertaking  on  appeal 1045 

On  an  undertaking  in  replevin 1045 

On  a  bond  of  indemnity 1046 

On  an  undertaking  to  indemnify  against  lost  note 1047 

For  rent  due  on  lease  ;  lessor  against  lessee 1048 

For  use  and  occupation 1048 

Against  tenant  for  failure  to  repair,  etc 1049 

Against  landlord  for  neglect  to  repair,  etc 1049 

By  schoolmaster  against  trustees  on  contract  vidth  predecessors 1050 

By  employee,  discharged  or  prevented  from  fulfilling  contract 1050 

By  employer  on  refusal  of  employee  to  serve 1051 

Against  overseers  of  the  poor  for  support  of  bastard 1051 

148 
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COMPLAINT—  Ocmtmued.  ^agb. 

Against  seller  for  not  delivering  goods 1053 

Against  purchaser  for  not  accepting  goods 1053 

To  recover  balance  on  exchange  of  horses 1053 

For  breach  of  warranty  of  title  to  goods  sold 105^ 

For  breach  of  warranty  as  to  quality  of  goods  sold 105S 

Against  receiptor  for  not  delivering  goods 1055 

Against  agent  for  not  accounting,  etc 1055 

Against  agent  for  selling  contrary  to  orders 1055 

Against  clerk  for  selling  contrary  to  orders 1056 

To  recover  a  reward  offered  by  defendant 1057 

Verified  complaint  against  maker  of  note 1057 

Verification  of  complaint  by  an  agent 1058 

Against  maker  and  indorser 1058 

On  a  note  made  by  partnA's 1059 

On  a  note  wrongly  dated 1059 

On  a  note  made  by  an  agent 1059 

By  surviving  partner  on  note  given  firm 1059 

By  payee  against  surviving  maker  of  a  note 1060 

By  first  indorsee  against  maker  of  a  note 1060 

By  second  indorsee  against  maker  of  a  note 1060 

By  first  indorsee  of  a  note  against  payee  and  indorser 1061 

By  payee  against  acceptor  of  a  bill  of  exchange 1061 

By  payee  of  bill  of  exchange  against  drawer  for  non-acceptance 1061 

By  payee  of  bill  of  exchange  against  drawer  and  acceptor 1061 

By  indorsee  of  bill  of  exchange  against  drawer  and  acceptor  for  non- 
acceptance  1063 

By  holder  of  bill  against  drawer,  acceptor  and  indorser  for  non-paymfent  1063 

By  drawer  of  bill  of  exchange  against  acceptor  for  non-payment 1063 

Upon  a  check ;  payee  against  drawer 1063 

Upon  a  check ;  indorsee  or  bearer  against  drawer 1063 

Upon  a  check ;  indorsee  against  drawer ;  non-presentment  excused 1064 

Upon  a  check ;  indorsee  or  bearer  against  drawer  and  indorser ..........  1064 

Against  bank  on  a  certified  cheek 1064 

Upon  a  chattel  note ;  holder  against  maker 1065 

Upon  a  guaranty  of  payment 1065 

Upon  guarantee  to  pay  for  goods  sold,  etc 1066 

Upon  a  guaranty  of  a  precedent  debt 1066 

Upon  a  contract  of  sale  or  return 1067 

For  services,  general  form 1067 

For  services,  upon  an  account 1067 

For  work  done  and  materials  furnished 1067 

For  goods ;  seller  against  buyer 1068 

For  goods  sold ;  price  agreed  on 1068 

For  goods  sold ;  upon  an  account 1068 

For  board  and  lodging 1068 

For  hire  of  personal  property 1068 

Fpr  hire  of  chattels,  with  damages  for  ill  use 1069 

Money  lent ;  lender  against  borrower 1069 
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Money  lent ;  assignee  of  lender  against  borrower 1069 

Money  had  and  received 1070 

To  recover  money  lost  by  betting 1070 

Money  received  upon  a  judgment  afterward  reversed 1070 

Money  paid jqY^^ 

By  surety  against  principal;  money  paid  on  undertaking,  etc 1071 

Money  due  on  account 1071 

On  an  account  stated 1073 

On  an  award 1073 

For  revoking  submission  to  arbitrators 1073 

Upon  a  compromise  of  an  action 107S 

For  trespass  to  land IO73 

For  trespass  on  land;  cutting  and  converting  timber. 1073 

For  treble  damages  for  injuring  trees 1074 

For  diverting  water  from  plaintiff's  mill 1074 

For  erecting  a  dam  below,  causing  backwater 1074 

For  nuisance  arising  from  a  slaughter-house 1075 

For  continuing  a  nuisance 1075 

Trespass  for  taking  goods 1075 

Trover ;  for  converting  goods,  etc 1075 

Trover ;  by  assignee  after  conversion 1076 

Replevin  ;  ordinary  form 1076 

[   Replevin;    owner  against  wrong-doer  for  taking  goods  from  plaintifE's 

bailee 1076 

Replevin ;  assignee  against  wrong-doer 1077 

For  a  false  warranty  of  a  horse 1077 

For  a  fraudulent  concealment  on  a  sale 1077 

For  fraudulently  obtaining  goods  on  credit 1078 

For  fraudulent  representations  as  to  credit  of  a  third  person 107S 

Against  owner,  for  act  of  driver  of  carriage 1078 

For  neglecting  to  return  an  execution 1079 

For  neglecting  to  levy 1079 

For  a  false  return  on  an  execution 1080 

For  an  escape 1080 

For  keeping  a  mischievous  dog,  by  which  plaintiff  was  bitten 1081 

For  keeping  a  dog  accustomed  to  bite  sheep  and  other  animals 1081 

For  a  penalty  given  by  statute 1081 

Against  a  depositary  or  bailee  for  not  taking  care  of  goods 1083 

Against  mechanic  or  bailee  for  doing  work  badly 1083 

Against  mechanic  for  not  using  due  care  and  skill  in  repairing 1083 

Against  common  carrier  for  loss  of  goods 1083 

Against  carrier  for  breach  of  duty 1083 

Against  innkeeper  for  loss  of  trunk 1084 

CONFESSION. 
Of  judgment 845 

CONSENT. 

To  act  as  guardian  ad  litem  for  infant  plaintiflE 72 
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To  act  as  guardian  ad  litem  for  infant  defendant 88 

That  a  commission  issue  to  examine  witness  orally 687 

To  reduce  judgment 1007 

DEMURRER. 

To  complaint 1098 

To  answer , . . . 1098 

DEPOSITION. 

Caption,  etc 689 

Indorsement  of  an  exhibit 690 

DEPUTATION. 

Of  a  person  to  execute  a  mandate 106 

DOCKET-BOOK. 

Entry  in,  on  jury  trial 837 

Entry  in,  on  judgment  by  default 841 

Entry  on  conviction  of  defaulting  witness 674 

EXECUTION. 

To  collect  a  fine  imposed  on  defaulting  witness 675 

Against  property 861 

Against  the  person 861 

In  replevin 863 

EXAMINATION. 

Of  plaintifi's  sureties  in  replevin 317 

INDORSEMENT. 

Of  summons  in  action  for  a  penalty 133 

Of  an  exhibit  attached  to  a  deposition 690 

Of  receipt  of  commission,  deposition,  etc 691 

Of  execution  in  action  for  a  penalty 863 

Of  execution  in  action  against  joint  debtors 863 

Of  levy  upon  execution 885 

Of  renewal  of  an  execution 908 

INQUISITION. 

On  trial  of  title  to  goods  levied  on  by  constable 901 

INTERRCATOREES. 

For  the  examination  of  a  witness  upon  a  commission 680 

Assent  of  parties  to  interrog'atories 687 

Settlement  of  interrogatories  by  justice 687 

In  proceeding  against  justice  to  compel  return 956 

INVENTORY. 

Of  goods  attached 190 

Of  goods  levied  on  under  execution 885 

JUDGMENT. 

For  plaintiflE  in  replevin,  where  property  was  not  delivered  to  him 839 

For  plaintiff  in  replevin,  where  property  was  delivered  to  him 839 

For  defendant  in  replevin,  property  delivered  to  plaintiff 840 

For  defendant  in  replevin,  property  not  delivered  to  plaintiff 840 

In  favor  of  one  defendant  and  against  another  in  action  of  tort 840 
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Upon  confession 846 

On  offer,  in  the  appellate  court 1029 

Of  affirmance 1030 

Of  reversal 1030 

Of  reversal  in  part,  absolutely 1030 

Of  reversal  in  part,  conditionally 1031 

Of  reversal,  with  restitution,  etc 1031 

Of  dismissal  of  appeal 1031 

For  the  plaintiff  on  new  trial  in  appellate  court 1032 

For  the  defendant  on  new  trial  in  appellate  court 1032 

MEMORANDUM. 

Sale  of  goods  under  execution 893 

NOTE  OF  ISSUE. 

In  appellate  court • 971 

NOTICE. 

Of  motion  for  discharge  of  defendant  from  arrest 170 

Of  exception  to  plaintiff's  sureties  in  replevin 215 

That  defendant  requires  the  return  of  property  replevied 218 

Of  justification  of  defendant's  sureties  in  replevin 320 

To  plaintiff  of  claim  of  third  person  to  property  replevied 223 

Of  application  for  a  commission 680 

Of  sale  under  execution  889 

Of  trial  of  claim  by  third  person  to  property  levied  on 900 

Of  entry  of  judgment 921 

Of  appeal  from  justice's  judgment 926 

Of  delivery  of  undertaking  to  justice  on  appeal 931 

Of  filing  undertaking  on  appeal  with  county  clerk 932 

Of  acceptance  of  offer  of  judgment  on  appeal 939 

Of  motion  for  further  and  amended  return 965 

Of  argument  of  appeal ^'^^ 

Of  trial  in  appellate  court 970 

Note  of  issue ^'^^ 

That  affidavits  will  be  read  on  argument  of  appeal 974 

Of  acceptance  of  offer  of  judgment  on  appeal 988 

Of  motion  for  restitution 1*^28 

Of  hearing  before  arbitrators ^^■^" 

1111 
Of  revocation  of  arbitration ^^-^^ 

To  pay  rent  or  surrender  possession 1"^" 

To  terminate  tenancy  at  will ^"^'^ 

OATH. 

Of  witness  on  trial  of  action 

Of  witness  examined  on  a  commission 

Of  witness  on  trial  of  title  to  property  seized  under  execution 900 

Of  witness  on  the  voir  dire r 

722 
Of  witness  on  a  challenge  to  a  juror 

On  application  for  an  adjournment 

Of  interpreter 

Of  service  of  subpoena 
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To  excuse  default  of  witness 671 

Of  materiality  of  witness 677 

Of  party  objecting  to  execution  of  venire  by  constable 713 

Of  juror  on  being  challenged 733 

Of  juror  on  trial  of  the  issues 724 

Of  juror  on  trial  of  title  to  property  seized  under  execution 900 

Of  constable  on  taking  charge  of  jury 736 

Of  arbitrator 1110 

Of  party  applying  for  a  subpoena 659,   1111 

Of  witness  in  arbitration 1111 

OFFBB  OF  JUDGMENT. 

In  action  pending  before  a  justice  of  the  peace 365 

Before  return  filed  on  appeal 939 

After  return  -filed  on  appeal 988 

ORDER. 

Appointing  guardian  for  infant  plaintifi 73 

Appointing  guardian  for  infant  defendant 88 

Granting  leave  to  prosecute  as  a  poor  person 97 

Of  arrest 155 

Discharging  privileged  person  from  arrest 168 

Discharging  defendant  from  arrest 171 

Vacating  attachment  against  property 301 

Continuing  action  before  another  justice  —  justice  a  material  witness. . . .     361 

Staying  proceedings  upon  final  order  in  proceedings  against  estrays 934 

Staying  issuing  of  warrant  against  tenant 936 

For  attachment  against  justice  for  failure  to  file  return 953 

For  the  filing  of  interrogatories  in  proceedings  against  justice 955 

Discharging  attachment  against  justice 957 

Convicting  justice  of  contempt 957 

Directing  an  amended  return 967 

Directing  a  new  trial  before  a  justice 998 

For  reversal  unless  respondent  consents  to  reduction  of  judgment 1006 

Final  order  against  tenant  on  default  in  summary  proceeding 1104 

Final  order  on  default  in  proceedings  against  estrays 1107 

Final  order  after  trial  in  proceedings  against  estrays 1107 

PETITION. 

To  remove  tenant  for  non-payment  of  rent,  after  demand 1099 

To  remove  tenant  for  non-payment  of  rent,  after  notice 1100 

To  remove  tenant  holding  over 1100 

To  remove  tenant  at  will 1101 

For  leave  to  prosecute  as  a  poor  person gg 

For  final  order  directing  sale  of  animals  seized  as  estrays 1105 

POWER  OF  ATTORNEY. 

To  prosecute  claims 2^g 

To  defend  actions 24g 

PRECEPT. 

To  remove  tenant 1101 

On  seizure  of  animals  straying,  etc 1106 
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To  deliver  property  seized  under  execution 885 

RECORD  OP  CONTICTION. 

Minute  of  conviction  of  defaulting  witness 674 

For  a  contempt rR/j 

RENEWAL. 

Of  execution qaq 

REQUISITION. 

In  replevin ^12 

RETURN. 

To  summons  —  personal  service  on  individual 135 

Service  upon  a  corporation 13(5 

Service  upon  a  railroad  corporation 136 

Service  on  one  of  two  defendants '. . .    136 

Service  of  summons  and  complaint 136 

To  order  of  arrest 163 

To  a  warrant  of  attachment  against  property 197  198 

Property  attached  and  personal  service  made 197 

Property  attached  and  copies  left  at  defendant's  residence 197 

Property  attached,  and  service  by  posting,  etc 198 

Property  attached,  defendant  not  found,  and  no  residence  in  county. .  198 

To  requisition  to  replevy 335 

To  subpoena 663 

To  attachment  against  a  defaulting  witness 670 

To  a  venire 712 

To  execution  —  execution  satisfied 906 

Part  satisfied  and  commitment  for  residue 906 

No  goods  —  commitment  of  defendant 907 

No  goods  or  body  to  be  found 907 

Part  satisfied  —  no  goods  or  body  for  the  residue 907 

Levy —  and  goods  unsold  for  want  of  bidders 907 

Of  justice  on  appeal  —  new  trial  not  demanded 945 

Of  justice  on  appeal —  new  trial  demanded 947 

Of  justice  on  appeal  —  additional  return  made  voluntary 964 

Of  justice  on  appeal  —  amended  or  further  return 968 

REVOCATION. 

Of  an  arbitration  1111 

STIPULATION. 

By  defendant  for  further  adjournnien,t   861 

To  stay  execution  on  judgment  by  confession 846 

By  respondent  for  reversal  of  justice's  judgment 940 

SUBMISSION. 

To  arbitration 1108 

SUBPOENA. 

Ad  testificandum 660 

Duces  tecum 660 

Of  commissioner  appointed  to  take  testimony 688 

In  County  Court 989 
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Ticket'. 990 

To  appear  before  arbitrators 1111 

SUMMONS. 

When  not  accompanied  by  order  of  arrest 131 

When  accompanied  by  an  order  of  arrest 131 

Indorsement  of,  in  action  for  a  penalty 133 

TRANSCRIPT. 

Of  judgment 848 

UNDERTAKING. 

On  application  for  order  of  arrest 153 

For  adjournment  and  discharge  of  defendant  from  custody 173 

On  application  for  attachment  against  property 185 

To  obtain  re-delivery  to  defendant  of  property  attached 193 

On  application  for  requisition  in  replevin 209 

To  obtain  re-delivery  of  replevied  property  to  defendant 219 

To  constable  on  claim  of  third  person  to  replevied  property 224 

To  accompany  answer  of  title  to  lands 835 

On  defendant's  application  for  an  adjournment  —  no  arrest 354 

On  appeal  from  justice's  judgment 930 

On  appeal  from  final  order  in  proceedings  against  estrays 934 

On  appeal  by  tenant  in  summary  proceedings 935 

VENIRE. 

Issued  by  justice 710 

VERIFICATION. 

Of  a  petition 96,  118 

WARRANT. 

Of  attachment  against  property 187 

Of  attachment  against  defaulting  v^itness 670 

For  the  arrest  of  a  witness 673 

Of  commitment  of  witness  refusing  to  be  sworn,  etc 678 

Of  arrest  for  a  contempt 765 

Of  commitment  for  a  contempt 768 

Of  attachment  against  justice  for  failure  to  file  return 954 

Of  commitment  of  justice  for  contempt ■  . . .  .  958 

To  remove  tenant  for  non-payment  of  rent,  on  default 1104 

To  remove  tenant  for  non-payment  of  rent,  after  trial 1105 

For  the  sale  of  animals  seized  as  estrays 1107 
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